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U.S. Department of Health and Human Services 
Office for Civil Rights 
Attention: Conscience NPRM 
RIN 0945-ZA03 
Hubert H. Humphrey Building, Room 209F 
200 Independence Avenue SW 
Washington, DC 20201 

Introduction 

On behalf of Kentucky Voices for Health, we submit these comments to the federal 
Department of Health and Human Services ("Department") and its Office for Civil Rights 
("OCR") in opposition to the proposed regulation entitled "Protecting Statutory 
Conscience Rights in Health Care; Delegations of Authority."1 

The regulations as proposed would introduce broad and poorly defined language to the 
existing law that already provides ample protection for the ability of health care 
providers to refuse to participate in a health care service to which they have moral or 
religious objections. While the proposed regulations purport to provide clarity and 
guidance in implementing existing federal religious exemptions, in reality they are vague 
and confusing. The proposed rule creates the potential for exposing patients to medical 
care that fails to comply with established medical practice guidelines, negating long­
standing principles of informed consent, and undermines the abi lity of health facilities to 
provide care in an orderly and efficient manner. 

Most important, the regulations fail to account for the significant burden that will be 
imposed on patients, a burden that will fall disproportionately and most harshly on 
women, people of color, people living with disabilities, and Lesbian, Gay, Bisexual, 
Transgender, and Queer (LGBTQ) individuals. These communities already experience 
severe health disparities and discrimination, conditions that will be exacerbated by the 
proposed rule, possibly ending in in poorer health outcomes. By issuing the proposed 
rule along with the newly created "Conscience and Religious Freedom Division," the 
Department seeks to use OCR's limited resources in order to affirmatively allow 
institutions, insurance companies, and almost anyone involved in patient care to use 
their personal beliefs to deny people the care they need. For these reasons, the 
National Health Law Program calls on the Department and OCR to withdraw the 
proposed rule in its entirety. 

I. Under the guise of civil rights, the proposed rule seeks to deny 
medically necessary care 

Civil rights laws and Constitutional guarantees, such as due process and equal 
protection, are designed to ensure full participation in civil society. The proposed rule, 
while cloaked in the language of non-discrimination, is designed to deny care and 

1 U.S. Dept. of Health and Human Serv., Protecting Statutory Conscience Rights in Health Care; 
Delegations of Authority, 83 Fed. Reg. 3880-3931 (Jan. 26, 2018) (hereinafter "proposed rule"). 

1 
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exclude disadvantaged and vulnerable populations. The adverse consequences of 
health care refusals and other forms of discrimination are well documented. As the 
Department stated in its proposed rulemaking for§ 1557, 

"[e]qual access for all individuals without discrimination is essential to achieving" 
the ACA's aim to expand access to health care and health coverage for all, as 
"discrimination in the health care context can often ... exacerbate existing health 
d isparities in underserved communities."2 

The Department and OCR have an important role to play in ensuring equal health 
opportunity and ending discriminatory practices that contribute to health disparities. 
Yet, this proposed rule represents a dramatic, harmful, and unwarranted departure from 
OCR's historic and key mission. The proposed rule appropriates language from civil 
rights statutes and regulations that were designed to improve access to health care and 
applies that language to deny medically necessary care. 

The federal government argues that robust religious refusals, as implemented by this 
proposed rule, will facilitate open and honest conversations between patients and 
physicians.3 As an outcome of this rule, the government believes that patients, 
particularly those who are "minorities", including those who identify as people of faith, 
will face fewer obstacles in accessing care.4 The proposed rule will not achieve these 
outcomes. Instead, the proposed rule will increase barriers to care, harm patients by 
allowing health care professionals to ignore established medical guidelines, and 
undermine open communication between providers and patients. The harm caused by 
this proposed rule will fall hardest on those most in need of care. 

II. The expansion of religious refusals under the proposed rule will 
disproportionately harm communities who already lack access to care 

Women, individuals living with disabilities, LGBTQ persons, people living in rural 
communities, and people of color face severe health and health care disparities, and 
these disparities are compounded for individuals who hold these multiple identities. For 
example, among adult women, 15.2 percent of those who identified as lesbian or gay 
reported being unable to obtain medical care in the last year due to cost, as compared 
to 9.6 percent of straight individuals.5 Women of color experience health care disparities 
such as high rates of cervical cancer and are disproportionately impacted by HIV.6 

2 Nondiscrimination in Health Programs and Activities, 80 Fed. Reg. 54,172, 54,194 (Sept. 8, 2015) 
(codified at 45 C.F.R. pt. 2). 
3 83 Fed. Reg. 3917. 
4 Id. 
5 Brian P. Ward et al., Sexual Orientation and Health Among U.S. Adults: National Health Interview 
Survey, NAT'L CTR. FOR HEALTH STATISTICS, 2013 9 (2014), 
https://www.cdc.gov/nchs/data/nhsr/nhsr077 .pdf. 
6 In 2014, Latinas had the highest rates of contracting cervical cancer and Black women had the highest 
death rates. Cervical Cancer Rates By Rates and Ethnicity, CTRS. FOR DISEASE CONTROL & PREVENTION, 
(Jun. 19, 2017), https://www.cdc.gov/cancer/cervical/statistics/race.htm.;At the end of 2014, of the total 
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Meanwhile, people of color in rural America are more likely to live in an area with a 
shortage of health professionals, with 83% of majority-Black counties and 81 % of 
majority-Latino/a counties designated by the federal Health Resources and Services 
Administration (HRSA) as Health Professional Shortage Areas (HPSAs). 

The expansion of refusals as proposed under this rule will exacerbate these disparities 
and undermine the ability of these individuals to access comprehensive and unbiased 
health care, including sexual and reproductive health information and services. Any 
efforts by providers or other health care personnel to limit the information and access 
that patients are entitled to receive, even when the organization may not provide those 
services itself, is incompatible with true consumer choice and individual decision 
making. 

a. The proposed rule will block access to care for low-income women, including 
immigrant women and African American women 

Broadly-defined and widely-implemented refusal clauses undermine access to basic 
health services for all, but can particularly harm low-income women. The burdens on 
low-income women can be insurmountable when women and families are uninsured,7 

underinsured, locked into managed care plans that do not meet their needs, or when 
they cannot afford to pay out of pocket for services nor travel to another location. This is 
especially true for immigrant women. In comparison to their U.S. born peers, immigrant 
women are more likely to be uninsured.8 Notably, immigrant, Latina women have far 
higher rates of uninsurance than Latina women born in the United States (48 percent 
versus 21 percent, respectively).9 

According to a recent report, doctors often fail to inform Black women of the full range of 
reproductive health options regarding labor or delivery possibly due to stereotypes 
about Black women's sexuality and reproduction.10 Young Black women noted that they 
were shamed by providers when seeking sexual health information and contraceptive 
care in part, due to their age, and in some instances, sexual orientation.11 

number of women diagnosed with HIV, 60 percent were Black. HIV Among Women, CTRS. FOR DISEASE 
CONTROL & PREVENTION, Nov. 17, 2017, https://www.cdc.gov/hiv/group/gender/women/index.html. 
7 In 2016, an estimated 11 percent of women between the ages of 19 to 64 were uninsured. Single 
mothers, women of color, and low-income women are more likely to be uninsured. KAISER FAMILY FOUND., 
Women's Health Insurance Coverage 3 (Oct. 31, 2017), http://files.kff.org/attachmenVfact-sheet-womens­
health-insurance-coverage. 
8 Athena Tapales et al., The Sexual and Reproductive Health of Foreign-Born Women in the Unffed 
States, CONTRACEPTION 8 (2018), http://www.contraceptionjournal.org/article/S0010-7824(18)30065-9/pdf. 
9 Id. at 8, 16. 
,o CTR. FOR REPROD. RIGHTS, NAT'L LATINA INST. FOR REPROD. HEALTH & SISTERSONG WOMEN OF COLOR 
REPROD. JUSTICE COLLECTIVE, Reproductive Injustice: Racial and Gender Discrimination in U.S. Health 
Care 20-22 (2014), available at 
https://www .reproductiverights.org/sites/crr.civicactions.neVfiles/documents/CERD Shadow US 6. 30.14 
Web.pdf [hereinafter Reproductive Injustice]; IN OUR OWN VOICE: NAT'L BLACK WOMEN'S REPROD. JUSTICE 

AGENDA, The State of Black Women & Reproductive Justice 32-33 (2017), available at 
http://blackrj.org/wp-contenUuploads/2017/06/FINAL-lnOurVoices_Report_final.pdf. 
11 Reproductive Injustice, supra note 10, at 16-17. 
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New research also shows that women of color in many states disproportionately receive 
their care at Catholic hospitals, subjecting them to treatment that does not comply with 
the standards of care.12 In nineteen states, women of color are more likely than white 
women to give birth in Catholic hospitals.13 In New Jersey, for example, women of color 
make up 50 percent of women of reproductive age in the state, yet have twice the 
number of births at Catholic hospitals compared to their white counterparts.14 These 
hospitals as well as many Catholic-affiliated hospitals must follow the Ethical and 
Religious Directives (ERDs) which provides guidance on wide range of hospital matters, 
including reproductive health care. In practice, the ERDs prohibit the provision of 
emergency contraception, sterilization, abortion, fertility services, and some treatments 
for ectopic pregnancies. Providers in one 2008 study disclosed that they could not 
provide the standard of care for managing miscarriages at Catholic hospitals and as a 
result, women were delayed care or transferred to other facilities, risking their health.15 

The proposed rule will give health care providers a license, such as Catholic hospitals, 
to opt out of evidence-based care that the medical community endorses. If this rule 
were to be implemented, more women, particularly women of color, will be put in 
situations where they will have to decide between receiving compromised care or 
seeking another provider to receive quality, comprehensive reproductive health 
services. For many, this choice does not exist. 

b. The proposed rule will negatively impact rural communities 

The ability to refuse care to patients will leave many individuals in rural communities 
with no health care options. Medically underserved areas already exist in every state, 16 

with over 75 percent of chief executive officers of rural hospitals reporting physician 
shortages.17 Many rural communities experience a wide array of mental health, dental 
health, and primary care health professional shortages, leaving individuals in rural 
communities with less access to care that is close, affordable, and high quality, than 
their urban counterparts.18 Among the many geographic and spatial barriers that exist, 
individuals in rural areas often must have a driver's license and own a private car to 
access care, as they must travel further distances for regular checkups, often on poorer 

12 Kira Shepherd, et al., Bearing Faith The Umits of Catholic Health Care for Women of Color, Pus. 
RIGHTS PRIVATE CONSCIENCE PROJECT (2018), available at 
https://www.law.columbia.edu/sites/default/files/microsites/gender-sexuality/PRPCP/bearingfaith.pdf. 
13 Id at 12. 
14 Id at 9. 
15 Lori R. Freedman et al., When There's a Heartbeat: Miscarriage Management in Catholic-Owned 
Hospitals, AM. J. PUB. HEALTH (2008), available at 
https://www.ncbi.nlrn.nih.gov/pmc/articleslPMC2636458/. 
16 Health Res. & Serv. Admin, Quick Maps - Medically Underserved Areas/Populations, U.S. DEP'T OF 
HEALTH & HUM. SERV. , https:1/datawarehouse.hrsa.govrrools/MapToolQuick.aspx?mapName=MUA, (last 
visited Mar. 21 , 2018). 
17 M. MacDowell et al., A National View of Rural Health Workforce Issues in the USA, 1 O RURAL REMOTE 
HEAL TH (2010), available at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3760483/. 
18 Carol Jones et al., Health Status and Health Care Access of Farm and Rural Populations, ECON. 
RESEARCH SERV. (2009), available at https:l/www.ers.usda.gov/publications/pub-details/?pubid=44427. 
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quality roads, and have less access to reliable public transportation.19 This scarcity of 
accessible services leaves survivors of intimate partner violence (IPV) in rural areas 
with fewer shelter beds close to their homes, with an average of just 3.3 IPV shelter 
beds per rural county as compared to 13.8 in urban counties.20 Among respondents of 
one survey, more than 25 percent of survivors of IPV in rural areas have to travel over 
40 miles to the nearest support service, compared to less than one percent of women in 
urban areas. 21 

Other individuals in rural areas, such as people with disabilities, people with Hepatitis C, 
and people of color, have intersecting identities that further exacerbate existing barriers 
to care in rural areas. Racial and ethnic minority communities often live in concentrated 
parts of rural America, in communities experiencing rural poverty, lack of insurance, and 
health professional shortage areas.22 People with disabilities experience difficulties 
finding competent physicians in rural areas who can provide experienced and 
specialized care for their specific needs, in buildings that are barrier free.23 Individuals 
with Hepatitis C infection find few providers in rural areas with the specialized 
knowledge to manage the emerging treatment options, drug toxicities and side effects.24 

All of these barriers will worsen if providers are allowed to refuse care to particular 
patients. 

Meanwhile, immigrant, Latina women and their families often face cultural and linguistic 
barriers to care, especially in rural areas. 25 These women often lack access to 
transportation and may have to travel great distances to get the care they need.26 In 
rural areas there may simply be no other sources of health and life preserving medical 
care. When these women encounter health care refusals, they have nowhere else to go. 

19 Thomas A. Arcury et al., The Effects of Geography and Spatial Behavior on Health Care Utilization 
among the Residents of a Rural Region, 40 HEALTH SERV. RESEARCH (2005) available at 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC 1361130/. 
20 Corinne Peek-Asa et al., Rural Disparity in Domestic Violence Prevalence and Access to Resources, 
20 J. OF WOMEN'S HEAL TH (Nov. 2011) available at 
https://www. ncbi. nlm. nih .gov/pmc/articles/PMC3216064/. 
21 Id. 
22 Janice C. Probst et al., Person and Place: The Compounding Effects of Race/Ethnicity and Rurality on 
Health, AM. J. PUB. HEAL TH (2011 ), available at 
http://ajph.aphapublications.org/doi/full/10.2105/AJPH.94.10.1695. 
23 Lisa I. lezzoni et al., Rural Residents with Disabilities Confront Substantial Barriers to Obtaining 
Primary Care, 41 HEAL TH SERV. RESEARCH (2006), available at 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1797079/. 
24 Sanjeev Arora et al., Expanding access to hepatitis C virus treatment- Extension for Community 
Healthcare Outcomes (ECHO) Project: Disruptive Innovation in Specialty Care, 52 HEPATOLOGY (2010), 
available at http://online library.wiley.com/doi/1 0.1002/hep.23802/full. 
25 Michelle M. Casey et al., Providing Health Care to Latino Immigrants: Community-Based Efforts in the 
Rural Midwest, AM. J. PUB. HEALTH (2011), available at 
http://ajph.aphapublications.org/doi/full/10.2105/AJPH.94.10.1709. 
26 NAT'L LATINA INST. FOR REPROD. HEALTH & CTR. FOR REPROD. RIGHTS, NUESTRA Voz, NUESTRA SALUD, 
NUESTRO TEXAS: THE FIGHT FOR WOMEN'S REPRODUCTIVE HEALTH IN THE RIO GRANDE VALLEY, 7 (2013), 
available at http://www.nuestrotexas.org/pdf/NT-spread .pdf. 
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c. The proposed rule would harm LGBTQ Communities who continue to face 
rampant discrimination and health disparities 

The proposed rule will compound the barriers to care that LGBTQ individuals face, 
particularly the effects of ongoing and pervasive discrimination by potentially allowing 
providers to refuse to provide services and information vital to LGBTQ health. 

LGBTQ people continue to face discrimination in many areas of their lives, including 
health care, on the basis of their sexual orientation and gender identity. The 
Department's Healthy People 2020 initiative recognizes, "LGBT individuals face health 
disparities linked to societal stigma, discrimination, and denial of their civil and human 
rights."27 LGBTQ people still face discrimination in a wide variety of services affecting 
access to health care, including reproductive services, adoption and foster care 
services, child care, homeless shelters, and transportation services - as well as 
physical and mental health care services.28 In a recent study published in Health Affairs, 
researchers examined the intersection of gender identity, sexual orientation, race, and 
economic factors in health care access.29 They conch,.1ded that discrimination as well as 
insensitivity or disrespect on the part of health care providers were key barriers to health 
care access and that increasing· efforts to provide culturally sensitive services would 
help close the gaps in health care access.30 

i. Discrimination against the transgender community 

Discrimination based on gender identity, gender expression, gender transition, 
transgender status, or sex-based stereotypes is necessarily a form of sex 
discrimination.31 Numerous federal courts have found that federal sex discrimination 

27 Healthy People 2020, Lesbian, Gay, Bisexual, and Transgender Health, U.S. DEPT. HEALTH & HUMAN 
SERV., https://www.healthypeople.gov/2020/lopics-objectives/topic/lesbian-qay-bisexual-and-transgender­
heallh, (last accessed on Mar. 8, 2018). 
28 HUMAN RIGHTS WATCH, A// We want is Equality: Religious Exemptions and Discrimination against LGBT 
People in the United States, (Feb. 2018), https://www.hrw.org/report/2018/02/19/all-we-want­
eguality/reliqious-exemptions-and-discriminalion-against-lgbt-people. 
29 Ning Hsieh and Matt Ruther, HEAL TH AFFAIRS, Despite Increased Insurance Coverage, Nonwhite 
Sexual Minorities Still Experience Disparities In Access To Care (Oct. 2017) 1786-1794. 
30 Id. 
31 See, e.g., EEOC v. R.G. & G.R. Harris Funeral Homes, No. 16-2424 (6th Cir. Mar. 7, 2018); Whitakerv. 
Kenosha Unified Sch. Dist., 858 F.3d 1034 (7th Cir. 2017) (Title IX and Equal Protection Clause); 
Doddsv. U.S. Dep't of Educ., 845 F.3d 217 (6th Cir. 2016) (Title IX and Equal Protection Clause); Sames 
v. City of Cincinnati, 401 F.3d 729 (6th Cir. 2005) (Title VII of the 1964 Civil Rights Act); Smith v. City of 
Salem, 378 F.3d 566 (6th Cir. 2004) (Title VII); Rosa v. Park West Bank & Trust Co., 214 F.3d 213 (1st 
Cir. 2000) (Equal Credit Opportunity Act); A.H. ex rel. Handling v. Minersville Area School District, 3:17-
CV-391, 2017 WL 5632662 (M.D. Pa. Nov. 22, 2017) (Title IX and Equal Protection Clause); Stone v. 
Trump, ---F.Supp.3d ---, No. 17-2459 (D. Md. Nov. 21, 2017) (Equal Protection Clause); Doe v. Trump, -­
-F.Supp.3d --, 2017 WL 4873042 (D.D.C. Oct. 30, 2017) (Equal Protection Clause); Prescott v. Rady 
Children's Hospital-San Diego, ---F .Supp.3d ---, 2017 WL 4310756 (S. D. Cal. Sept. 27, 2017) (Section 
1557); E.E.O.C. v. Rent-a-Center East, Inc., ---F.Supp.3d --, 2017 WL 4021130 (C.O. Ill. Sept. 8, 2017) 
(Title VII); Brown v. Dept. of Health and Hum. Serv., No. 8:16DCV569, 2017 WL 2414567 (0. Neb. June 
2, 2017) (Equal Protection Clause); Smith v. Avanti, 249 F .Supp.3d 1194 {D. Colo. 2017) (Fair Housing 
Act); Students & Parents for Privacy v. U.S. Dep't of Educ., No. 16-cv-4945, 2016 WL 6134121 {N.D. Ill. 
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statutes reach these forms of gender-based discrimination.32 In 2012, the Equal 
Employment Opportunity Commission (EEOC) likewise held that "intentional 
discrimination against a transgender individual because that person is transgender is, 
by definition, discrimination based on sex and such discrimination therefore violates 
Title Vll."33 

Twenty-nine percent of transgender individuals were refused to be seen by a health 
care provider on the basis of their perceived or actual gender identity and 29 percent 
experienced unwanted physical contact from a health care provider.34 Additionally, the 
2015 U.S. Transgender Survey found that 23 percent respondents did not see a 
provider for needed health care because of fears of mistreatment or discrimination.35 

Data obtained by Center for American Progress (CAP) under a FOIA request indicates 
the Department's enforcement was effective in resolving issues of anti-LGBTQ 
discrimination. CAP received information on closed complaints of discrimination based 
on sexual orientation, sexual orientation-related sex stereotyping, and gender identity 
that were filed with the Department under Section 1557 of the ACA from 2012 through 
2016. 

• "In approximately 30% of these claims, patients alleged denial of care or 
insurance coverage simply because of their gender identity - not related to 
gender transition." 

• "Approximately 20% of the claims were for misgendering or other derogatory 
language." 

Oct. 18, 2016) (Title IX); Mickens v. Gen. E/ec. Co. No. 16-603, 2016 WL 7015665 0/'J.D. Ky. Nov. 29, 
2016) (Title VII); Fabian v. Hosp. of Cent. Conn., 172 F.Supp.3d 509 (D. Conn. 2016) (Title VII); Cruz v. 
Zucker, 195 F.Supp.3d 554 (S.D.N.Y. Jul. 5, 2016) (Section 1557); Doe v. State of Ariz., No. CV-15-
02399-PHX-DGC, 2016 WL 1089743 (D. Ariz. Mar. 21 , 2016) (Title VII); Dawson v. H&H E/ec., Inc., No. 
4:14CV00583 SWW, 2015 WL 5437101 (E.D. Ark. Sept. 15, 2015) (Title VII); U.S. v. S.E. Okla. State 
Univ., No. CIV-15-324-C, 2015 WL 4606079 0/'J.D. Okla. 2015) (Title VII); Rumble v. Fairview Health 
Serv., No. 14- cv- 2037, 2015 WL 1197415 (D. Minn. Mar. 16, 2015) (Section 1557); Finkle v. Howard 
Cly., 12 F.Supp.3d 780 (D. Md. 2014) (Title VII) ; Schroer v. Billington, 577 F. Supp. 2d 293 (D.D.C. 2008) 
(Title VII); Lopez v. River Oaks Imaging & Diagnostic Grp., Inc., 542 F.Supp.2d 653 (S.D. Tex. 2008) 
(Title VII); Mitchell v. Axcan Scandipharm, Inc., No. Civ.A. 05-243, 2006 WL 456173 0/'J.D. Pa. 2006) 
(Title VII); Tronettiv. Healthnet Lakeshore Hosp., No. 03-CV-0375E, 2003 WL 22757935 0/'J.D.N.Y. Sept. 
26, 2003) (Title VII). 
32 See, e.g., Smith v. City of Sa/em, 378 F.3d 566, 572-75 (6th Cir. 2004); Rosa v. Park West Bank & 
Trust Co., 214 F.3d 213, 215-16 (1st Cir. 2000) (Equal Credit Opportunity Act); Schwenk v. Hartford, 204 
F.3d 1187 (9th Cir. 2000) (Gender Motivated Violence Act). See also Statement of Interest of the United 
States at 14, Jamal v. Saks, No. 4:14-cv-02782 (S.D. Tex. Jan. 26, 2015). 
33 Macyv. Holder, E.E.O.C. App. No. 0120120821 , 2012 WL 1435995, *12 (Apr. 20, 2012). 
34 Shabab Ahmed Mirza & Caitlin Rooney, Discrimination Prevents LGBTQ People from Accessing Health 
Care, CTR. FOR AMERICAN PROGRESS, (Jan. 18, 2018) , 
https://www .american progress. org/issues/lg bt/news/201 8/01 /1 8/4451 30/discrimi nation-prevents-lg btg­
people-accessi ng-health-care/?link id=2&can id- d90c309ac9b5a0fa50d294d0b1 cdf0b2&source=email­
rx-for-discrimination&email referrer=&email subject=rx-for-discrimination. 
35 NAT'L CTR. FOR TRANSGENDER EQUALITY, The Report of the 2015 U.S. Transgender Survey 5 (2016), 
available at hltps://transeguality.org/sites/default/files/docs/usts/USTS-Full-Report-Dec17.pdf [hereinafter 
2015 U.S. Transgender Survey]. 
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• "Patients denied care due to their gender identity or transgender status included 
a transgender woman denied a mammogram and a transgender man refused a 
screening for a urinary tract infection."36 

As proposed, the rule could allow religiously affiliated hospitals to not only refuse to 
provide transition related treatment for transgender people, but to also deny surgeons 
who otherwise have admitting privileges to provide transition related surgery in the 
hospital. Transition-related care is not only medically necessary, but for many 
transgender people it is lifesaving. 

ii. Discrimination Based Upon Sexual Orientation 

Many LGBTQ people lack insurance and providers are not competent in health care 
issues and obstacles that the LGBTQ community experiences.37 LGBTQ people still 
face discrimination. According to one survey, 8 percent of lesbian, gay, bisexual, and 
queer individuals had an experience within the year prior to the survey where a doctor 
or other health care provider refused to see them because of their actual or perceived 
sexual orientation and 7 percent experienced unwanted physical contact and violence 
from a health care provider.38 

Fear of discrimination causes many LGB people to avoid seeking health care, and, 
when they do seek care, LGB people are frequently not treated with the respect that all 
patients deserve. The study "When Health Care Isn't Caring" found that 56 percent of 
LGB people reporte!=I experiencing discrimination from health care providers - including 
refusals of care, harsh language, or even physical abuse - because of their sexual 
orientation.39 Almost ten percent of LGB respondents reported that they had been 
denied necessary health care expressly because of their sexual orientation.40 Delay 
and avoidance of care due to fear of discrimination compound the significant health 
disparities that affect the lesbian, gay, and bisexual population. These disparities 
include: 

36 Sharita Gruberg & Frank J. Bewkes, Center for American Progress, The ACA 's LGBTQ 
Nondiscrimination Regulations Prove Crucial (March 7, 2018), available at 
https://www .americanprogress.org/issues/lg bVreports/2018/03/07 /44 7 414/acas-lgbtq-nondiscrimination­
regulations-prove-crucial/ . 
37 Medical schools often do not provide instruction about LGBTQ health concerns that are not related to 
HIV/AIDS. Jen Kates et al., Health and Access to Care and Coverage for Lesbian, Gay, Bisexual, and 
Transgender Individuals in the U.S, KAISER FAMILY FOUND.12 (2017), http://files.kff.org/attachmenVlssue­
Brief-Health-and-Access-to-Care-and-Coverage-for-LGBT-lndividuals-in-the-US. 
38 Mirza, supra note 34. 
39 LAMBDA LEGAL, When Health Care Isn't Caring: Lambda Lega/'s Survey of Discrimination Against LGBT 
People and People with HIV 5 (2010), available at 
.http://www.lambdalegal.org/sites/defaulUfiles/publications/downloads/whcic-report_when-health-care­
isnt-caring.pdf. 
40 Id. 

8 

HHS Conscience Rule-000135573 



Case 1:19-cv-04676-PAE   Document 180-16   Filed 09/05/19   Page 10 of 27

JA 1679

NHeLP Draft as of March 22, 2018 

• LGB individuals are more likely than heterosexuals to rate their health as poor, 
have more chronic conditions, and have higher prevalence and earlier onset of 
disabilities. 41 

• Lesbian and bisexual women report poorer overall physical health than 
heterosexual women.42 

• Gay and bisexual men report more cancer diagnoses and lower survival rates, 
higher rates of cardiovascular disease and risk factors, as well as higher total 
numbers of acute and chronic health conditions.43 

• Gay and bisexual men and other men who have sex with men (MSM) accounted 
for more than half (56 percent) of all people living with HIV in the United States, 
and more than two-thirds (70 percent) of new HIV infections.44 

• Bisexual people face significant health disparities, including increased risk of 
mental health issues and some types of cancer.45 

This discrimination affects not only the mental health and physical health of LGBTQ 
people, but that of their families as well. One pediatrician in Alabama reported that "we 
often see kids who haven't seen a pediatrician in 5, 6, 7 years, because of fear of being 
judged, on the part of either their immediate family or them [identifying as LGBTQ]".46 It 
is therefore crucial that LGBTQ individuals who have found unbiased and affirming 
providers, be allowed to remain with them. If turned away by a health care provider, 17 
percent of all LGBTQ people, and 31 percent of LGBTQ people living outside of a 
metropolitan area, reported that it would be "very difficult" or "not possible" to find the 
same quality of service at a different community health center or clinic.47 

The proposed rule allowing providers to deny needed care would reverse recent gains 
in combatting discrimination and health care disparities for LGBT persons. Refusals 
also implicate standards of care that are vital to LGBTQ health. Medical professionals 
are expected to provide LGBTQ individuals with the same quality of care as they would 
anyone else. The American Medical Association recommends that providers use 
culturally appropriate language and have basic familiarity and competency with LGBTQ 
issues as they pertain to any health services provided.48 The World Professional 

41 David J. Lick, Laura E. Durso & Kerri L. Johnson, Minority Stress and Physical Health Among Sexual 
Minorities, 8 PERS. ON PSYCHOL. Sci. 521 (2013), available at 
http://williamsinstitute.law.ucla.edu/research/health-and-hiv-aids/minority-stress-and-physical-health­
among-sexual-minorities/. 
42 Id. 
43 Jd. 
44 CTRS FOR DISEASE CONTROL & PREVENTION, CDC Fact Sheet: HIV Among Gay and Bisexual Men 
1 (Feb. 2017), https://www.cdc.gov/nchhstp/newsroom/docs/factsheets/cdc-msm-508.pdf. 
45 HUMAN RIGHTS CAMPAIGN ET AL., Heaffh Disparities Among Bisexual People (2015) available at 
http://hrc-assets.s3-website-us-east-1 .amazonaws.com//files/assets/resources/HRC-BiHealthBrief. pdf. 
48 HUMAN RIGHTS WATCH, supra note 28. 
47 Mirza, supra note 34. 
48 Community standards of Practice for the Provision of Quality Health Care Services to Lesbian, Gay, 
Bisexual, and Transgender Clients, GAY LESBIAN BISEXUAL & TRANSGENDER HEALTH ACCESS PROJECT, 
http://www.glbthealth.org/CommunityStandardsofPractice.htm (last visited Jan. 26, 2018, 12:59 PM); 
Creating an LGBTQ-friendly Practice, A .M.A., https://www.ama-assn.org/delivering-care/creating-lgbtq­
friendly-practice#Meet a Standard of Practice (last visited Jan. 26, 2018, 12:56 PM). 
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Association for Transgender Health guidelines provide that gender-affirming 
interventions, when sought by transgender individuals, are medically necessary and 
part of the standard of care. 49 The American College of Obstetricians and Gynecologists 
warns that failure to provide gender-affirming treatment can lead to serious health 
consequences for transgender individuals.so LGBTQ individuals already experience 
significant health disparities, and denying medically necessary care on the basis of 
sexual orientation or gender identity exacerbates these disparities. 

In addition, LGBTQ individuals face disparities in medical conditions that may implicate 
the need for reproductive health services. For example, lesbian and bisexual women 
report heightened risk for and diagnosis of some cancers and higher rates of 
cardiovascular disease.st The LGBTQ community is significantly at risk for sexual 
violence.s2 Eighteen percent of lesbian, gay, bisexual students have reported being 
forced to have sex.53 Transgender women, particularly women of color, face high rates 
of HIV.54 

Refusals to treat individuals according to medical standards of care put patients' health 
at risk, particularly for women and LGBTQ individuals. Expanding religious refusals will 
further put needed care, including reproductive health care, out of reach for many. 
Given the broadly-written and unclear language of the proposed rule, if implemented, 
some providers may misuse this rule to deny services to LGBTQ individuals on the 
basis of perceived or actual sexual orientation and gender identity. Allowing providers to 
flout established medical guidelines and deny medically accurate, evidence-based care 
impairs the ability of patients to make a health decision that expresses their self­
determination. 

Finally, the proposed rule threatens to turn back the clock to the darkest days of the 
A IDS pandemic when same-sex partners were routinely denied hospital visitation and 
health care providers scorned sick and dying patients. 

d. The proposed rule will hurt people living with disabilities 

Many people with disabilities receive home and community-based services (HCBS), 
including residential and day services, from religiously-affiliated providers. Historically, 

49 Standards of Care for the Health of Transsexual, Transgender, and Gender Nonconforming People, 
WORLD PROF. Ass'N FOR TRANSGENDER HEALTH (2011). 
https://s3.amazonaws.com/amo_hub_content/Association140/files/Standards%20of%20Care%20V7%20-
%202011%20WPATH%20(2)(1).pdf. 
50 Committee Opinion 512: Health Care for Transgender Individuals, AM. COLL. OBSTETRICIANS & 
GYNECOLOGISTS (Dec. 2011), https://www.acog.org/Clinical-Guidance-and-Publications/Committee­
Opinions/Committee-on-Health-Care-for-Underserved-Women/Health-Care-for-Transgender-lndividuals. 
51 Kates, supra note 37, at 4. 
52 Forty-six percent of bisexual women have been raped and 4 7 percent of transgender people are 
sexually assaulted at some point in their lifetime. This rate is particularly higher for transgender people of 
color. Kates, supra note 37, at 8.; 2015 U.S. Transgender Survey, supra note 35, at 5. 
53 Health Risks Among Sexual Minority Youth, CTRS. FOR DISEASE CONTROL & PREVENTION, 
https://www.cdc.gov/healthyyouth/disparilies/smy.htm (last updated May 24, 2017). 
54 More than 1 in 4 transgender women are HIV positive. Kates, supra note 37, at 6. 
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people with disabilities who rely on these services have sometimes faced discrimination, 
exclusion, and a loss of autonomy due to provider objections. Group homes have, for 
example, refused to allow residents with intellectual disabilities who were married to live 
together in the group home. 55 Individuals with HIV - a recognized disability under the 
ADA - have repeatedly encountered providers who deny services, necessary 
medications, and other treatments citing religious and moral objections. One man with 
HIV was refused care by six nursing homes before his family was finally forced to 
relocate him to a nursing home 80 miles away.56 Given these and other experiences, 
the extremely broad proposed language at 45 C.F.R. § 88.3(a)(2)(vi) that would allow 
any individual or entity with an "articulable connection" to a service, referral , or 
counseling described in the relevant statutory language to deny assistance due to a 
moral or religious objection is extremely alarming and could seriously compromise the 
health, autonomy, and well-being of people with disabilities. 

Many people with disabilities live or spend much of their day in provider-controlled 
settings where they often receive supports and services. They may rely on a case 
manager to coordinate necessary services, a transportation provider to get them to 
community appointments, or a personal care attendant to help them take medications 
and manage their daily activities. Under this broad new proposed language, any of 
these providers could believe they are entitled to object to providing a service covered 
under the regulation and not even tell the individual where they could obtain that 
service, how to find an alternative provider, or even whether the service is available to 
them. A case manager might refuse to set up a routine appointment with a gynecologist 
because contraceptives might be discussed. A personal home health aide could refuse 
to help someone take a contraceptive. An interpreter for a deaf individual could refuse 
to mediate a conversation with a doctor about abortion. In these cases, a denial based 
on someone's personal moral objection can potentially impact every facet of life for a 
person with disabilities - including visitation rights, autonomy, and access to the 
community. 

Finally, due to limited provider networks in some areas and to the important role that 
case managers and personal care attendants play in coordinating care, it may be more 
difficult for people with disabilities and older adults to find an alternate providers who 
can help them. For example, home care agencies and home-based hospice agencies in 
rural areas are facing significant financial difficulties staying open. Seven percent of all 
zip codes in the United States to not have any hospice services available to them. 57 

Finding providers competent to treat people with certain disabilities can increase the 
challenge. Add in the possibility of a case manager or personal care attendant who 

55 See Forziano v. Independent Grp. Home Uving Prog., No. 13-cv-00370 (E.D.N.Y. Mar. 26, 2014) 
(dismissing lawsuit against group homes, including a religiously affiliated group home, that refused to 
allow married couple with intellectual disabilities live together). Recent regulations have reinforced 
protections to ensure available choice of roommates and guests. 42 C.F.R. §§ 441.301 (c)(4)(vi)(B) & (D). 
56 NAT'L WOMEN'S LAW CTR., Fact Sheet: Heaffh Care Refusals Harm Patients: 
The Threat to LGBT People and Individuals Living with HIV/AIDS, (May 2014), available at 
https://nwlc.org/wp-contenUuploads/2015/08/lgbt_refusals_ factsheet_ 05-09-14. pdf. 
57 Julie A. Nelson & Barbara Stover Gingerich, Rural Heaffh: Access to Care and Services, 22 HOME 
HEALTH CARE MGMT. PRAC. (2010), available at http://globalag.igc.org/ ruralaging/us/2010/access.pdf. 
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objects to helping and the barrier to accessing these services can be insurmountable. 
Moreover, people with disabilities who identify as LGBTQ or who belong to a historically 
disadvantaged racial or ethnic group may be both more likely to encounter service 
refusals and also face greater challenges to receive (or even know about) 
accommodations. 

Ill. The proposed rule undermines longstanding ethical and legal principles 
of informed consent 

The proposed rule threatens informed consent, a necessary principle of patient­
centered decision-making. Informed consent relies on disclosure of medically accurate 
information by providers so that patients can competently and voluntarily make 
decisions about their medical treatment or refuse treatment altogether.58 This right relies 
on two factors: access to relevant and medically-accurate information about treatment 
choices and alternatives, and provider guidance based on generally accepted standards 
of practice. Both factors make trust between patients and health care professionals a 
critical component of quality of care. 

The proposed rule purports to improve communication between patients and providers, 
but instead, will deter open, honest conversations that are vital to ensuring that a patient 
is able to be in control of their medical circumstances. For example, the proposed rule 
suggests that someone could refuse to offer information, if that information might be 
used to obtain a service to which the refuser objects. Such an attenuated relationship to 
informed consent could result in withholding information far beyond the scope of the 
underlying statutes, and would violate medical standards of care. 

In recent decades, the U.S. medical community has primarily looked to informed 
consent as key to assuring patient autonomy in making decisions.59 Informed consent is 
intended to help balance the unequal balance of power between health providers and 
patients and ensure patient-centered decision-making. Moreover, consent is not a yes 
or no question but rather is dependent upon the patient's understanding of the 
procedure that is to be conducted and the full range of treatment options for a patient's 
medical condition. Without informed consent, patients will be unable to make medical 
decisions that are grounded in agency, their beliefs and preferences, and that meet their 
personal needs. This is particularly problematic as many communities, including women 
of color and women living with disabilities, have disproportionately experienced abuse 
and trauma at the hands of providers and institutions.60 In order to ensure that patient 

58 TOM BEAUCHAMP & JAMES CHILDRESS, PRINCIPLES OF BIOMEDICAL ETHICS (4th ed. 1994); CHARLES LIDZ ET 
AL., INFORMED CONSENT: A STUDY OF DECISIONMAKING IN PSYCHIATRY (1984). 
59 BEAUCHAMP & CHILDRESS, supra note 58; Robert Zussman, Sociological perspectives on medical ethics 
and decision-making, 23 ANN. REV. Soc. 171-89 (1997). 
60 Gutierrez, E. R. Fertile Matters: The Politics of Mexican Origin Women's Reproduction, 35-54 (2008) 
(discussing coercive sterilization of Mexican-origin women in Los Angeles); Jane Lawrence, The Indian 
Health Service and the Sterilization of Native American Women, 24 AM. INDIAN a. 400, 411-12 (2000) 
(referencing one 1974 study indicating that Indian Health Services would have coercively sterilized 
approximately 25,000 Native American Women by 1975); Alexandra Minna Stern, Sterilized in the Name 
of Public Health, 95 AM. J. PUB. H. 1128, 1134 (July 2005) (discussing African-American women forced 
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decisions are based on free will, informed consent must be upheld in the patient­
provider relationship. The proposed rule threatens this principle and may very well force 
individuals into harmful medical circumstances. 

According to the American Medical Association: "The physician's obligation is to present 
the medical facts accurately to the patient or to the individual responsible for the 
patient's care and to make recommendations for management in accordance with good 
medical practice. The physician has an ethical obligation to help the patient make 
choices from among the therapeutic alternatives consistent with good medical 
practice."61The American Nursing Association similarly requires that patient autonomy 
and self-determination are core ethical tenets of nursing. "Patients have the moral and 
legal right to determine what will be done with their own persons; to be given accurate, 
complete and understandable information in a manner that facilitates an informed 
judgment; to be assisted with weighing the benefits, burdens and available options in 
their treatment."62 Similarly, pharmacists are called to respect the autonomy and dignity 
of each patient.63 

Various state and federal laws require that health care professionals inform and counsel 
patients on specific issues such as preventing the spread of HIV/AIDS, non-directional 
information on family planning and abortion options, and emergency contraception to 
prevent pregnancy from rape.64 In Brownfield v. Daniel Freeman Marina Hospital, a 
California court addressed the importance of patients' access to information in regard to 
emergency contraception. The court found that: 

"The duty to disclose such information arises from the fact that an adult of sound 
mind has 'the right, in the exercise of control over [her] own body, to determine 
whether or not to submit to lawful medical treatment.' [citation omitted] 
Meaningful exercise of this right is possible only to the extent that patients are 
provided with adequate information upon which to base an intelligent decision 
with regard to the option available. "65 

to choose between sterilization and medical care or welfare benefits and Mexican women forcibly 
sterilized). See also Buck v. Bell, 274 U.S. 200, 207 (1927) (upholding state statute permitting compulsory 
sterilization of "feeble-minded" persons); Vanessa Volz, A Matter of Choice: Women With Disabilities, 
Sterilization, and Reproductive Autonomy in the Twenty-First Century, 27 WOMEN RTS. L. REP. 203 
(2006) (discussing sterilization reform statutes that permit sterilization with judicial authorization). 
61 The AMA Code of Medical Ethics' Opinions on Informing Patients: Opinion 9.09- Informed Consent. 
14 AM. MED. J. ETHICS 555-56 (2012), http://joumalofethics.ama-assn.org/2012/07 /coet1-1207 .html. 
62 Code of ethics for nurses with interpretive statements, Provision 1.4 The right to self-determination, AM. 
NURSESAss'N (2001), 
https://www.truthaboutnursinq.org/research/codes/code of ethics for nurses US.html. 
63 Code of Ethics for Pharmacists. AM. PHARMACISTSAss'N (1994). 
64 See, e.g., State HIV Laws, CTR. FOR DISEASE CONTROL & PREVENTION, 
https://www.cdc.gov/hiv/policies/law/states/index .. html (last visited Nov. 13, 2017, 1 :22PM); Emergency 
Contraception, GUTTMACHER INST. (Oct. 1, 2017), hllps://www.guttmacher.org/state­
policy/explore/emergency-contraception. 
65 Brownfield v. Daniel Freeman Marina Hospital, 256 Cal. Rptr. 240 (Ct. App. 1989). 

13 

HHS Conscience Rule-000135578 



Case 1:19-cv-04676-PAE   Document 180-16   Filed 09/05/19   Page 15 of 27

JA 1684

NHeLP Draft as of Marc~ 22, 2018 

In addition, the proposed rule does not provide any protections for health care 
professionals who want to provide, counsel, or refer for health care services that are 
implicated in this rule, for example, reproductive health or gender affirming care. Due to 
the rule's aggressive enforcement mechanisms and its vague and confusing language, 
providers may fear to give care or information. The inability of providers to give 
comprehensive, medically accurate information and options that will help patients make 
the best health decisions violates medical principles such as, beneficence, 
nonmaleficence, respect for autonomy, and justice. In particular, the principle of 
beneficence "requires that treatment and care do more good than harm; that the 
benefits outweigh the risks, and that the greater good for the patient is upheld."66 In 
addit ion, the proposed rule undermines principles of quality care. Health care should be 
safe, effective, patient-centered, timely, efficient, and equitable.67 Specifically, the 
provision of the care should not vary due to the personal characteristics of patients and 
should ensure that patient values guide all clinical decisions.68 The expansion of 
religious refusals as envisioned in the proposed rule may compel providers to furnish 
care and information that harms the health, well-being, and goals of patients. 

In particular, the principles of informed consent, respect for autonomy, and beneficence 
are important when individuals are seeking end of life care. These patients should be 
the center of health care decision-making and should be fully informed about their 
treatment options. Their advance directives should be honored, regardless of the 
physician's personal objections. Under the proposed rule, providers who object to 
various procedures could impose their own religious beliefs on their patients by 
withholding vital information about treatment options- including options such as 
voluntarily stopping eating and drinking, palliative sedation or medical aid in dying. 
These refusals would violate these abovementioned principles by ignoring patient 
needs, their desires, and autonomy and self-determination at a critical time in their lives. 
Patients should not be forced to bear the brunt of their provider's religious or moral 
beliefs regardless of the circumstances. 

IV. The regulations fail to consider the impact of refusals on persons 
suffering from substance use disorders (SUD) 

The over breadth of this proposed rule could be devastating to people with Substance 
Use Disorder (SUD). Rather than promoting the evidence-based standard of care, the 
rule could allow anyone from practitioners to insurers to refuse to provide, or even 
recommend, Medication Assisted Treatment (MAT) and other evidence-based 
interventions due simply to a personal objection. 

66 Amy G. Bryant & Jonas J. Schwartz, Why Crisis Pregnancy Centers Are Legal but Unethical, 20 AM. 
MED. Ass'N J. ETHICS 269, 272 (2018). 
67 INST. OF MED., CROSSING THE QUALITY CHASM: A NEW HEALTH SYSTEM FOR THE 21 ST CENTURY 3 (Mar. 
2001), available at http://www.nalionalacademies.org/hmd/~/media/Files/Reporto/o20Files/2001/Crossing­
the-Quality-Chasm/Quality%20Chasm%202001 %20%20report%20brief. pdf. 
68 Id. 

14 

HHS Conscience Rule-000135579 



Case 1:19-cv-04676-PAE   Document 180-16   Filed 09/05/19   Page 16 of 27

JA 1685

NHeLP Draft as of March 22, 2018 

The opioid epidemic continues to claim too many lives. According to the Centers for 
Disease Control and Prevention (CDC), over 63,000 people in the U.S. died from drug 
overdose in 2016.69 The latest numbers show a 2017 increase in emergency 
department overdose admissions of 30% across the country, and up to 70% in some 
areas of the Midwest. 70 

The clear, evidence-based treatment standard for opioid use disorder (OUD) is 
medication-assisted treatment (MAT).71 Buprenorphine, methadone, and naltrexone are 
the three FDA-approved drugs for treating patients with opioid use disorder. MAT is so 
valuable to treatment of addiction that the World Health Organization considers 
buprenorphine and methadone "Essential Medications."72 Buprenorphine and 
methadone are, in fact, opioids. However, while they operate on the same receptors in 
the brain as other opioids, they do not produce the euphoric effect of other opioids but 
simply keep the user from experiencing withdrawal symptoms. They also keep patients 
from seeking opioids on the black market, where risk of death from accidental overdose 
increases. Patients on MAT are less likely to engage in dangerous or risky behaviors 
because their physical cravings are met by the medication, increasing their safety and 
the safety of their communities.73 Naloxone is another medication key to saving the lives 
of people experiencing an opioid overdose. This medication reverses the effects of an 
opioid and can completely stop an overdose in its tracks. 74 Information about and 
access to these medications are crucial factors in keeping patients suffering from SUD 
from losing their jobs, losing their families, and losing their lives. 

However, stigma associated with drug use stands in the way of saving lives.75 America's 
prevailing cultural consciousness, after decades of treating the disease of addiction as 
largely a criminal justice and not a public health issue, generally perceives drug use as 
a moral failing and drug users as less deserving of care. For example, a needle 
exchange program designed to protect injection drug users from contracting blood 

69 Holly Hedegaard M.D., et al. Drug Overdose Deaths in the United states, 1999-2016, NAT'L CTR. FOR 
HEALTH STATISTICS1-8 (2017). 
70 Vital Signs, CTRS. FOR DISEASE CONTROL & PREVENTION, https://www.cdc.gov/vitalsigns/opioid­
overdoses/. 
71 U.S. DEP'T HEAL TH & HUM. SERV., PUB NO. (SMA)12-4214, MEDICATION-ASSISTED 
TREATMENT FOR OPIOID ADDICTION IN OPIOID TREATMENT PROGRAMS (2012), 
https://store.samhsa.gov/shin/contenUSMA 12-4214/SMA 12-4214.pdf; National Institute on Drug Abuse, 
Effective Treatments for Opioid Addiction, https://www.drugabuse.gov/publications/effective-treatments­
opioid-addiction/effective-treatments-opioid-addiction. 
72 World Health Organization, 19th WHO Model List of Essential Medicines (April 2015), 
http://www. who .i nt/medicines/publications/essentialmedicines/EML2015 _ 8-May-15. pdf 
73 OPEN SOC'Y INST., BARRIERS TO ACCESS: MEDICATION-ASSISTED TREATMENT AND 
INJECTION-DRIVEN HIV EPIDEMICS 1 (2009), https://www.opensocietyfoundations.org 
[https://penna.cc/YF94-88AP). 
74 See James M. Chamberlain & Bruce L. Klein, A Comprehensive Review of Naloxone for the 
Emergency Physician, 12 AM. J. EMERGENCY MED. 650 (1994). 
75 Ellen M. Weber, Failure of Physicians to Prescribe Pharmacotherapies for Addiction: Regulatory 
Restrictions and Physician Resistance, 13 J . HEAL TH CAREL. & POL'Y 49, 56 (2010); Gennan Lopez, 
There's a highly successful treatment for opioid addiction. But stigma is holding it back., Vox, Nov. 15, 
201 7, https://www .vox.com/science-and-health/2017 n /20/15937896/medication-assisted-treatment­
methadone-buprenorphine-naltrexone. 
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borne illnesses such as HIV, Hepatitis C, and bacterial endocarditis was shut down in 
October 2017 by the Lawrence County, Indiana County Commission due to their moral 
objection to drug use, despite overwhelming evidence that these programs are effective 
at reducing harm and do not increase drug use. 76 One commissioner even quoted the 
Bible as he voted to shut it down. Use of naloxone to reverse overdose has been 
decried as "enabling these people" to go on to overdose again.77 

In this frame of mind, only total abstinence is seen as successful treatment for SUD, 
usually as a result of a 12-step or faith-based program. MAT is considered by many to 
be simply "substituting one drug for another drug."78 This belief is so common that even 
the former Secretary of the Department is on the record as opposing MAT because he 
didn't believe it would "move the dial," since people on medication would be not 
"completely cured."79 The scientific consensus is that SUD is a chronic disease, and yet 
many recoil from the idea of treating SUD with medication like any other illness such as 
diabetes or heart disease.80 The White House's own opioid commission found that 
"negative attitudes regarding MAT appeared to be related to negative judgments about 
drug users in general and heroin users in particular."81 

People with SUD already suffer due to stigma and have a difficult time finding 
appropriate care. For example, it can be difficult to find access to local methadone 
clinics in rural areas.82 Other roadblocks, such as artificial caps on the number of 
patients to whom doctors can prescribe buprenorphine, further prevent people with SUD 
from receiving appropriate care.83 Only one-third of treatment programs across the 
country provide MAT, even though treatment with MAT can cut overdose mortality rates 
in half and is considered the gold standard of care. 84 The current Secretary of the 

76 German Lopez, An Indiana county just haffed a lifesaving needle exchange program, citing the Bible, 
Vox, Oct. 20, 2017, https://Www.vox.com/policy-and-politics/2017/10/20/16507902/indiana-lawrence­
county-needle-exchange. 
77 Tim Craig & Nicole Lewis, As opioid overdoses exact a higher price, communities ponder who should 
be saved, WASH. POST, Jul. 15, 2017, https://www.washingtonpost.com/world/as-opioid-overdoses-exact­
a-higher-price-communities-ponder-who-should-be-saved/2017/07/15/1 ea91890-67f3-11 e 7-8eb5-
cbccc2e7bfbf_story .html?utm_term=.4184c42f806c. 
78 Lopez, supra note 75. 
79 Eric Eyre, Trump officials seek opioid solutions in WV, CHARLESTON GAZETTE-MAIL, May 9, 2017, 
https://www.wvgazettemail.com/news/health/trump-officials-seek-opioid-solutions-in-wv/article _ 52c417d8-
16a5-59d5-8928-13ab073bc02b.html. 
80 Nora D. Volkow et al., Medication-Assisted Therapies - Tackling the Opioid-Overdose Epidemic, 370 
NEW ENG. J . MED. 2063, http://www.nejm.org/doi/fulV10.1056/NEJMp1402780. 
81 Report of the President's Commission on Combating Drug Addiction and the Opioid Crisis, Nov. 1, 
2017, https://Www. whitehouse.gov/sites/whitehouse.gov/files/images/Final_Report_Draft_ 11-1-2017 .pdf 
82 Christine Vestal, In Opioid Epidemic, Prejudice Persists Against Methadone, STATELINE, Nov. 11, 2016, 
http://www.pewtrusts.org/en/research-and-ana lysis/blogs/stateline/2016/11 /11 /in-opioid-epidemic­
prejudice-persists-against-methadone 
83 42 C.F.R. §8.610. 
84 Matthais Pierce, et al., Impact of Treatment for Opioid Dependence on Fatal Drug-Related Poisoning: A 
National Cohort Study in England, 111 :2 ADDICTION 298 (Nov. 2015); Luis Sordo, et al., Mortality Risk 
During and After Opioid Substitution Treatment: Systematic Review and Meta-Analysis of Cohort Studies, 
BMJ (2017), http://www.bmj.com/contenU357/bmj.j1550.; Alex Azar, Secretary, U.S. Dep't of Health & 
Hum. Serv., Plenary Address to National Governors Association, (Feb. 24, 2018), 
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Department has noted that expanding access to MAT is necessary to save lives and 
that it will be "impossible" to quell the opioid epidemic without increasing the number of 
providers offering the evidence-based standard of care.85 This rule, which allows 
misinformation and personal feelings to get in the way of science and lifesaving 
treatment, will not help achieve the goals of the administration; it will instead trigger 
countless numbers of deaths. 

V. The proposed rule permits health care professionals to opt out of 
providing medical care that the public expects by allowing them to 
disregard evidence-based standards of care 

Medical practice guidelines and standards of care establish the boundaries of medical 
care that patients can expect to receive and that providers should be expected to 
deliver. The health services impacted by refusals are often related to reproductive and 
sexual health, which are implicated in a wide range of common health treatment and 
prevention strategies. Information, counseling, referral and provisions of contraceptive 
and abortion services are part of the standard of care for a range of common medical 
conditions including heart disease, diabetes, epilepsy, lupus, obesity, and cancer. Many 
of these conditions disproportionately affect women of color.86 The expansion of these 
refusals as outlined in the proposed rule will put women, particularly women of color, 
who experience these medical conditions at greater risk for harm. 

Moreover, a 2007 survey of physicians working at religiously-affiliated hospitals found 
that nearly one in five (19 percent) experienced a clinical conflict with the religiously­
based policies of the hospital.87 While some of these physicians might refer their 
patients to another provider who could provide the necessary care, one 2007 survey 
found that as many as one-third of patients (nearly 100 million people) may be receiving 

https://www.hhs.gov/abouUleadership/secretary/speeches/2018-speeches/plenary-addres-to-national­
govemors-association.html. 
85 Azar, supra note 84. 
86 For example, Black women are three times more likely to be diagnosed with lupus than white women. 
Latinas and Asian, Native American, and Alaskan Native women also are likely to be diagnosed with 
lupus. Office on Women's Health, Lupus and women, U.S . DEP'T HEALTH & HUM. SERV. (May 25, 2017), 
https://www.womenshealth.gov/lupus/lupus-and-women. Black and Latina women are more likely to 
experience higher rates of diabetes than their white peers. Office of Minority Health, Diabetes and African 
Americans, U.S. DEP'T OF HEALTH & HUM. SERV. (Jul. 13, 2016), 
https://minorityhealth.hhs.gov/omh/browse.aspx?lvl=4&Ivlid=18; Office of Minority Health, Diabetes and 
Hispanic Americans, U.S. DEP'T OF HEALTH & HUM. SERV. (May 11, 2016), 
https://minorityhealth.hhs.qov/omh/browse.aspx?lvl=4&Ivlid=63. Filipino adults are more likely to be 
obese in comparison to the overall Asian population in the United States. Office of Minority Health, 
Obesity and Asian Americans, U.S. DEP'T OF HEALTH & HUM. SERV. (Aug. 25, 2017), 
https://minorityhealth.hhs.gov/omh/browse.aspx?lvI=4&Ivlid=55. Native American and Alaskan Native 
women are more likely to be diagnosed with liver and kidney/renal pelvis cancer in comparison to non­
Hispanic white women. Office of Minority Health, Cancer and American Indians/Alaska Natives, U.S. 
DEP'T OF HEALTH & HUM. SERV. (Nov. 3, 2016), 
https://minorityhealth.hhs.qov/omh/browse.aspx?lvl=4&Ivlid=31. 
67 Debra B. Stulberg M.D. M.A., et al., Religious Hospitals and Primary Care Physicians: Conflicts over 
Policies for Patient Care, J . GEN. INTERN. MED. 725-30 (2010) available 
at http://www.ncbi.nlm .nih .qov/pmc/articles/PMC2881970/. 
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care from physicians who do not believe they have any obligations to refer their patients 
to other providers.88 Meanwhile,. the number of Catholic hospitals in the United States 
has increased by 22 percent since 2001, and now own one in six hospital beds across 
the country.89 The increase of Catholic hospitals poses a danger for women seeking 
reliable access to medical services, many of whom do not understand the full range of 
services that may be denied them. One public opinion survey found that, among the 
less than one-third of women who understood that a Catholic hospital might limit care, 
only 43 percent expected limited access to contraception, and a mere 6 percent 
expected limited access to the morning-after pill.90 

a. Pregnancy prevention 

The importance of the ability of women to make decisions for themselves to prevent or 
postpone pregnancy is well-established within the medical guidelines across a range of 
practice areas. Millions of women live with chronic conditions such as cardiovascular 
disease, diabetes, lupus, and epilepsy, which if not properly controlled, can lead to 
health risks to the pregnant woman or even death during pregnancy. Denying these 
women access to .contraceptive information and services violates medical standards 
that recommend pregnancy prevention for these medical conditions. For example, 
according to the guidelines of the American Diabetes Association, planned pregnancies 
greatly facilitate diabetes care.91 Recommendations for women with diabetes of 
childbearing potential include the following: the incorporation of preconception 
counseling into routine diabetes care for all adolescents of childbearing potential, 
discussion of family planning, and the prescription and use of effective contraception by 
a woman until she is ready to become pregnant.92 

Moreover, women who are struggling to make ends meet are disproportionately 
impacted by unintended pregnancy. In 2011 , 45% of pregnancies in the U.S. were 
unintended - meaning that they were either unwanted or mistimed.93 Low-income 
women have higher rates of unintended pregnancy as they are least likely to have the 
resources to obtain reliable methods of family planning, and yet, they are most likely to 
be impacted negatively by unintended pregnancy.94 The Institute of Medicine has 

88 Farr A. Curlin M.D., et al., Religion, Conscience, and Controversial Clinical Practices, NEW ENG. J. MED. 593-
600 (2007) available at http://www.ncbi.nlm.nih.qovlpmc/articleslPMC2867473/. 
89 Julia Kaye et al., Health Care Denied: Patients and Physicians Speak Out About Catholic Hospitals and 
the Threat to Women's Health and Lives, AM. CIVIL LIBERTIES UNION 22 (2017), available at 
https://www.aclu.org/sites/defaulUfiles/field_document/healthcaredenied.pdf. 
90 Nadia Sawicki, Mandating Disclosure Of Conscience-Based Limitations On Medical Practice, 42 AM. J . 
OF LAW & MED. 85-128 (2016) available at 
http:/~ournals.sagepub.com/doi/pdf/10.1177/0098858816644 717. 
91 AM. DIABETES Ass'N, STANDARDS OF MEDICAL CARE IN DIABETES-2017, 40 DIABETES CARE S115, S117 
(2017), available at: 
http://care.diabetesjournals.org/content/diacare/suppl/2016/12/15/40.Supplement 1.DC1/DC 40 S1 final 

Jill! 
92 Id. at S114. 
93 Unintended Pregnancy in the United States, Guttmacher Inst. (Sept. 2016), 
https://www.guttmacher.org/fact-sheeUunintended-pregnancy-united-states. 
94 Lawrence B. Finer & Stanley K. Henshaw, Disparities in rates of unintended pregnancy in the United 
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documented negative health effects of unwanted pregnancy for mothers and children. 
Unwanted pregnancy is associated with maternal morbidity and risky health behaviors 
as well as low-birth weight babies and insufficient prenatal care.95 

b. Sexually transmitted infections ($Tis) 

Religious refusals also impact access to sexual health care more broadly. 
Contraceptives and access to preventative treatment for sexually transmitted infections 
are a critical aspect of health care. The CDC estimates that 20 million new sexually 
transmitted infections occur each year. Chlamydia remains the most commonly reported 
infectious disease in the U.S., while HIV/AIDS remains the most life threatening. 
Women, especially young women, and Black women, are hit hardest by Chlamydia­
with rates of Chlamydia 5.6 times higher for Black than for white Americans.96 

Consistent use of condoms results in an 80 percent reduction of HIV transmission, and 
the American Academy of Pediatrics, the American College of Obstetricians and 
Gynecologists, and the World Health Organization all recommend the condom use be 
promoted by providers. 97 

c. Ending a Pregnancy 

While there are numerous reasons for why a person would seek to end a pregnancy, 
there are many medical conditions in which ending a pregnancy is recommended as 
treatment. These conditions include: preeclampsia and eclampsia, certain forms of 
cardiovascular disease, and complications for chronic conditions. Significant racial 
disparities exist in rates of and complications associated with preeclampsia.98 For 
example, the rate of preeclampsia is 61 % higher for Black women than for white 
women, and 50% higher than women overall.99 The American College of Obstetricians 
and Gynecologists (ACOG) and the American Academy of Pediatrics guidelines state 

States, 1994 and 2001, 38 PERSPECTIVES ON SEXUAL & REPROD. HEALTH 90-6 (2006). 
95 INSTITUTE OF MEDICINE COMMITTEE ON UNINTENDED PREGNANCY, THE BEST INTENTIONS: UNINTENDED 
PREGNANCY AND THE WELL-BEING OF CHILDREN .AND FAMILIES (Sarah S. Brown & Leon Eisenberg eds.,1995). 
96 Sexually Transmitted Disease Surveillance 2016, CTR. FOR DISEASE CONTROL & PREVENTION (Sept. 
2017), https:/lwww.cdc.gov/std/stats16/CDC_2016_STDS_Report-for508WebSep21_2017_1644.pdf. 
97 American Academy of Pediatrics Committee on Adolescence, Condom Use by Adolescents, 132 
PEDIATRICS (Nov. 2013), http://pediatrics.aappublications.org/content/132/5/973; American Academy of 
Pediatrics, American College of Obstetricians and Gynecologists, March of Dimes Birth Defects 
Foundation. Guidelines for perinatal care. 6th ed. Elk Grove Village, IL; Washington, DC: American 
Academy of Pediatrics; American College of Obstetricians and Gynecologists; 2007; American College of 
Obstetricians and Gynecologists. Barrier methods of contraception. Brochure (available at 
http://www.acog.org/publications/patient_education/bp022.cfm). Washington, DC: American College of 
Obstetricians and Gynecologists; 2008 July; World Health Organization, UNAIDS, UNFPA, Position 
statement on condoms and HIV prevention, UNICEF (2009), 
https://www.unicef.org/aids/files/2009_position_paper_condoms_en.pdf. 
98 Sajid Shahul et al. , Racial Disparities in Comorbidities, Complication, and Maternal and Fetal 
Outcomes in Women With Preeclampsia/eclampsia, 34 HYPERTENSION PREGNANCY (Dec. 4, 2015), 
http://www.tandfonline.com/doi/abs/10.3109/10641955.2015.1090581 ?jouma1Code=ihip20. 
99 Richard Franki, Preeclampsialeclampsia rate highest in black women, OB.GYN. NEWS (Apr. 29., 2017), 
http:/lwww.mdedge.com/obgynnews/article/136887 /obstetrics/preeclampsia/eclampsia-rate-highest-black­
women . 
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that the risks to the woman from persistent severe pre-eclampsia are such that delivery 
(abortion) is usually suggested regardless of fetal age or potential for survival.100 ACOG 
and American Heart Association recommend that a pregnancy be avoided or ended for 
certain conditions such as severe pulmonary hypertension.101 Many medications can 
cause significant fetal impairments, and therefore the Federal Food and Drug 
Administration and professional medical associations recommend that women use 
contraceptives to ensure that they do not become pregnant while taking these 
medications.102 In addition, some medical guidelines counsel patients to end a 
pregnancy if they are taking certain medications for thyroid disease.103 

d. Emergency contraception 

The proposed rule will magnify the harm in circumstances where women are already 
denied the standard of care. Catholic hospitals have a record of providing substandard 
care or refusing care altogether to women for a range of medical conditions and crises 
that implicate reproductive health. For example, in a 2005 study of Catholic hospital 
emergency rooms by Ibis Reproductive Health for Catholics for Choice, it was found 
that 55 percent would not dispense emergency contraception under any 
circumstances.104 Twenty three percent of the hospitals limited EC to victims of sexual 
assault.105 

These hospitals violated the standards of care established by medical providers 
regarding treatment of sexual assault. Medical guideline;; state that survivors of sexual 
assault should be provided emergency contraception subject to informed consent and 
that it should be immediately available where survivors are treated.106 At the bare 

100 AMERICAN ACADEMY OF PEDIATRICS & AMERICAN COLLEGE OF OBSTETRICIANS AND GYNECOLOGISTS, 
GUIDELINES FOR PERINATAL CARE 232 (7th ed. 2012). 
101 Mary M. Canobbio et al., Management of Pregnancy in Patients With Complex Congenital Heart 
Disease, 135 CIRCULATION e1-e39 (2017); Debabrata Mukherjee, Pregnancy in Patients With Complex 
Congenital Heart Disease, AM. COLL. CARDIOLOGY (Jan. 24, 2017), http://www.acc.org/latest-in­
cardiology/ten-points-to-remember/2017 /01 /24/14/40/management-of-preg nancy-in-patients-with­
complex-chd. 
102 ELEANOR BIMLA SCHWARZ M.D. M.S., et al., Documentation of Contraception and Pregnancy When 
Prescribing Potentially Teratogenic Medications for Reproductive-Age Women, 147 Annals of Internal 
Medicine. (Sept. 18, 2007). 
103 For example, the American College of Obstetricians and Gynecologists specifically recommends that if 
a woman taking Iodine 131 becomes pregnant, her physician should caution her to consider the serious 
risks to the fetus, and consider termination. American College of Obstetricians and Gynecologists, AGOG 
Practice Bulletin No. 37: Thyroid disease in pregnancy 100 OBSTETRICS & GYNECOLOGY 387-96 (2002). 
104 Teresa Harrison, Availability of Emergency Contraception: A Survey of Hospital Emergency 
Department Staff, 46 ANNALS EMERGENCY MED. 105-10 {Aug. 2005), 
http://www.an nemergmed .com/article/S0196-0644{05)00083-1 /pdf 
105 Id. at 105. 
106 Committee Opinion 592: Sexual Assault, AM. COLL. OBSTETRICIANS & GYNECOLOGISTS {Apr. 2014), 
https://www.acog.org/-/media/Committee-Opinions/Committee-on-Health-Care-for-Underserved­
Women/co592.pdf?dmc=1 &ts=20170213T2116487879; Management of the Patient with the Complaint of 
Sexual Assault, AM. COLL. EMERGENCY MED. {Apr. 2014), https://www.acep.org/Clinical-Practice­
ManagemenUManagement-of-the-Patient-with-the-Complaint-of-Sexual­
AssaulU#sm.00000bexmo6ofmepmultb97nfbh3r. 
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minimum, survivors should be given comprehensive information regarding emergency 
contraception.107 

e. Artificial Reproductive Technology (ART) 

Refusals to provide the standard of care to LGBTQ individuals because of their sexual 
orientation or gender identity can impact access to care across a broad spectrum of 
health concerns, which includes primary and specialty care settings. One example of 
refusals that impacts LGBTQ patients, as well as non-LGBTQ patients, is refusals to 
educate about, provide, or cover ART procedures for religious reasons. For individuals 
with cancer, the standard of care includes education and informed consent around 
fertility preservation, according to the American Society for Clinical Oncology and the 
Oncology Nursing Society.108 Refusals to educate patients about or to provide ART 
occur for two reasons: refusal based on religious beliefs about ART itself and refusals to 
provide ART to LGBTQ individuals because of their LGBTQ identity. In both situations, 
refusals to educate patients about ART and fertility preservation, and to facilitate ART 
when requested, are against the standard of care. 

The lack of clarity in the rule could lead a hospital or an individual provider to refuse to 
provide ART to same-sex couples based on religious belief. For some couples, this 
discrimination would increase the cost and emotional toll of family building. In some 
parts of the country, however, these refusals would be a complete barrier to 
parenthood. More broadly, these refusals deny patients the human right and dignity to 
be able to decide to have children, and cause psychological harm to patients who are 
already vulnerable because of their health status or their experience of health 
disparities. 

f. HIV Health 

For HIV, in addition to consistent condom use, pre-exposure prophylaxis (PrEP) and 
post-exposure prophylaxis (PEP) are an important part of prevention for those at high 
risk for contracting HIV. The American College of Obstetricians and Gynecologists 
recommends that PrEP be considered for individuals at high risk of contracting HIV.109 

Under the proposed rule, an insurance company could refuse to cover PrEP or PEP 

107 Access to Emergency Contraception H-75.985, AMA (2014), https://policysearch.ama­
assn.org/policyfinder/detail/emergency%20contraception%20sexual%20assault?uri=%2FAMADoc%2FH 
OD.xml-0-5214.xml. 
108 Alison W. Loren et al., Fertility Preservation for Patients With Cancer: American Society of Clinical 
Oncology Clinical Practice Guideline Update, 31 J. CLINICAL ONCOLOGY 2500-10 (July 1, 2013); Ethics 
Committee of the American Society for Reproductive Medicine, Fertility preservation and reproduction in 
patients facing gonadotoxic therapies: a committee opinion, 100 AM. Soc'Y REPROD. MED. 1224-31 (Nov. 
2013), http://www.allianceforfertilitypreservation.org/ _ assets/pdf/ ASRMGuidelines2014. pdf; Joanne 
Frankel Kelvin, Fertility Preservation Before Cancer Treatment: Options, Strategies, and Resources, 20 
CLINICAL J. ONCOLOGY NURSING 44-51 (Feb. 2016). 
108 ACOG Committee Opinion 595: Preexposure Prophylaxis for the Prevention of Human 
Immunodeficiency Virus, AM. COLL. OBSTETRICIANS & GYNECOLOGISTS (May 2014), 
https:l/www.acog.org/Clinical-Guidance-and-Publications/Committee-Opinions/Committee-on­
Gynecologic-Practice/Preexposure-Prophylaxis-for-the-Prevention-of-Human-lmmunodeficiency-Virus. 

21 

HHS Conscience Rule-000135586 



Case 1:19-cv-04676-PAE   Document 180-16   Filed 09/05/19   Page 23 of 27

JA 1692

NHeLP Draft as of March 22, 2018 

because of a religious belief. Refusals to promote and facilitate condom use because of 
religious beliefs and refusals to prescribe PrEP or PEP because of a patient's perceived 
or actual sexual orientation, gender identity, or perceived or actual sexual behaviors is 
in violation of the standards of care and harms patients already at risk for experiencing 
health disparities. Both PrEP and PEP have been shown to be highly effective in 
preventing HIV infection. Denying access to this treatment would adversely impact 
vulnerable, highest risk populations including gay and bisexual men. 

VI. The proposed rule violates the Establishment Clause 

The Establishment Clause of the First Amendment bars the government from granting 
religious and moral exemptions that would harm any third party.110 It requires the 
Department to "take adequate account of the burdens" that an exemption "may impose 
on nonbeneficiaries" and must ensure that any exemption is "measured so that it does 
not override other significant interests."111 

The Supreme Court acknowledged the limitations imposed by the Establishment Clause 
in Burwell v. Hobby Lobby Stores, Inc., declaring the effect on employees of an 
accommodation provided to employers under the Religious Freedom Restoration Act 
(RFRA) "would be precisely zero."11 2 Justice Kennedy emphasized that an 
accommodation must not "unduly restrict other persons, such as employees, in 
protecting their own interests."113 The proposed exemptions clearly impose burdens on 
and harm others and thus, violate the clear mandate of the Establishment Clause. 

VII. The regulations are overly broad, vague, and will cause confusion in the 
health care delivery system 

The regulations dangerously expand the application of the underlying statutes by 
offering an extremely broad definition who can refuse and what they can refuse to do. 
Under the proposed rule, any one engaged in the health care system could refuse 
services or care. The proposed rule defines workforce to include "volunteers, trainees or 
other members or agents of a covered entity, broadly defined when the conduct of the 
person is under the control of such entity."114 Under this definition, could any member of 
the health care workforce refuse to serve a patient in any way - could a nurse assistant 
refuse to serve lunch to a transgender patient, could a billing specialist refuse to help a 
patient who had sought contraceptive counseling? 

110 E.g., Burwell v. Hobby Lobby Stores, Inc. , 134 S. Ct. 2751 , 2781 n.37 (2014); Cutterv. Wilkinson, 544 
U.S.709, 720, 726 (2005); Texas Monthly, Inc. v. Bullock, 489 U.S. 1, 18 n.8 (1989). 
111 Cutter, 544 U.S. at 720, 722; see also Estate of Thornton v. Caldor, Inc., 472 U.S. 703, 709-10 (1985). 
112 Hobby Lobby, 134 s. Ct. 2751 , 2760 (2014). 
113 Id. at 2786-87 (Kennedy, J., concurring). 
114 83 Fed. Reg. 3894. 
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a. Discrimination 

The failure to define the term "discrimination" will cause confusion for providers, and as 
employers, expose them to liability. Title VII already requires that employers 
accommodate employees' religious beliefs to the extent there is no undue hardship on 
the employer.115 The regulations make no reference to Title VII or current EEOC 
guidance, which prohibits discrimination against an employee based on that employee's 
race, color, religion, sex, and national origin.116 The proposed rule should be read to 
ensure that the long-standing balance set in Title VI I between the right of individuals to 
enjoy reasonable accommodation of their religious beliefs and the right of employers to 
conduct their businesses without undue interference is to be maintained. 

If this balance is not maintained, the language in the proposed rule could force health 
care providers to hire people who intend to refuse to perform essential elements of a 
position. For example, the proposed rule lacks clarity about whether a Title X-funded 
health center's decision not to hire a counselor or clinician who objected to provide non­
directive options counseling as an essential job function of their position would be 
deemed discrimination under the rule. Furthermore, the proposed rule does not provide 
guidance on whether it is impermissible "discrimination" for a Title X-funded state or 
local health department to transfer such a counselor or clinician to a unit where 
pregnancy counseling is not done. 

By failing to define "discrimination," supervisors in health care settings will be unable to 
proceed in the orderly delivery of health care services, putting women's health at risk. 
The proposed rule impermissibly muddies the interpretation of Title VII and current 
EEOC guidance. If implemented, health care entities may be forced to choose between 
complying with a fundamentally misguided proposed rule and long-standing 
interpretation of Title VII. 

Finally, the proposed rule's lack of clarity regarding what constitutes discrimination, may 
undermine non-discrimination laws. Because of the potential harm to individuals if 
religious refusals were allowed, courts have long rejected arguments that religiously 
affi liated organizations can opt out of anti-discrimination requirements.117 Instead, 
courts have held that the government has a compelling interest in ending discrimination 

115 42 U.S.C. § 2000e-2.; Title VII of the Civil Rights Act of 1964, U.S. EQUAL EMPT. OPPORTUNITY COMM'N 
(2018), https://www.eeoc.gov/laws/statutes/titlevii.cfm. 
116 Id. 
117 See e .g ., Bob Jones Univ. v. United States, 461 U.S. 574 (1983) (holding that the government's 
interest in eliminating racial discrimination in education outweighed any burdens on religious beliefs 
imposed by Treasury Department regulations); Newman v. Piggie Park Enters., Inc., 390 U.S. 400 (1968) 
(holding that a restaurant owner could not refuse to comply with the Civil Rights Act of 1964 and not serve 
African-American customers based on his religious beliefs); Dole v. Shenandoah Baptist Church, 899 
F.2d 1389, 1392 (4th Cir. 1990) (holding a religious school could not compensate women less than men 
based on the belief that "the Bible clearly teaches that the husband is the head of the house, head of the 
wife, head of the family"); Hamilton v. Southland Christian Sch., Inc., 680 F.3d 1316 (11th Cir. 2012) 
(reversing summary judgment for religious school that claimed a religious right to fire teacher for 
becoming pregnant outside of marriage). 
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and that anti-discrimination statutes are the least restrictive means of doing so. Indeed, 
the majority opinion in Burwell v. Hobby Lobby Stores, Inc. makes it clear that the 
decision should not be used as a "shield" to escape legal sanction for discrimination in 
hiring on the basis of race, because such prohibitions further a "compelling interest in 
providing an equal opportunity to participate in the workforce without regard to race," 
and are narrowly tailored to meet that "critical goal."118 The uncertainty regarding how 
the proposed rule will interact with non-discrimination laws is extremely concerning. 

b. Assist in the performance 

The definition of "assist in the performance" greatly expands the types of services that 
can be refused beyond any reasonable stretch of the imagination. The proposed rule 
defines "assistance" to include participation "in any activity with an articulable 
connection to a procedure, health service or health service program, or research 
activity."119 In addition, the Department includes activities such as "making 
arrangements for the procedure."120 If workers in very tangential positions, such as 
schedulers, are able to refuse to do their jobs based on personal beliefs, the ability of 
any health system or entity to plan, to properly staff, and to deliver quality care will be 
undermined. Employers and medical staff may be stymied in their ability to establish 
protocols, policies and procedures under these vague and broad definitions. The 
proposed rule creates the potential for a wide range of workers to interfere with and 
interrupt the delivery of health care in accordance with the standard of care. 

The regulations also leave unclear whether a worker can assert his or her moral belief 
in refusing to treat patients on the basis of their identity or deny care for reasons outside 
of religious or moral beliefs. Even though women living with disabilities report engaging 
in sexual activities at the same rate as women who do not live with disabilities, they 
often do not receive the reproductive health care they need for multiple reasons, 
including lack of accessible provider offices and misconceptions about their 
reproductive health needs.121 Biased counseling can contribute to unwanted health 
outcomes and exacerbate health disparities.122 The proposed rule is especially alarming 
as it does not articulate a definition of moral beliefs. The prejudices of a health care 
professional could easily inform their beliefs and consequently, serve as the basis of 
denying care to an individual based on characteristics alone. The proposed rule will 
foster discriminatory health care settings and interactions between patients and 

118 Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751 , slip op. at 46 (2014). 
119 83 Fed. Reg. 3892. 
120 Id. 
121 RM Haynes et al., Contraceptive Use at Last Intercourse Among Reproductive-Aged Women with 
Disabilities: An Analysis of Population-Based Data from Seven States, CONTRACEPTION (2017), 
https://www.ncbi.nlm .nih.gov/pubmed/29253580; See generally Alex Zielinski, Why Reproductive Health 
Can Be A Special Struggle for Women with Disabilities, T HINKPROGRESS, Oct. 1, 2015, 
https:/Jthinkprogress.org/why-reproductive-health-can-be-a-special-struggle-for-women-with-disabilities-
73ececea23c4/. 
122 In one study in Massachusetts, women living with intellectual and developmental disabilities, including 
those who were Black and Latina, faced increased risks of preterm delivery and very low and low birth 
weight babies. M. Mitra et al., Pregnancy Outcomes Among Women with Intellectual and Developmental 
Disabilities, AM. J . PREV. M ED. (2015), https:/Jwww.ncbi.nlm.nih.gov/pubmed/25547927. 
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providers that are informed by bias instead of medically accurate, evidence-based, 
patient-centered care. 

Moreover, in the preamble, the proposed rule states that the exemptions that Weldon 
provides is not limited to refusals of abortion care on the basis of religious or moral 
beliefs.123 Due to this, health care professionals may think they can deny abortion care 
and other health services just because they do not want to provide the service. The 
preamble uses language such as "those who choose not to provide" or "Would rather 
not" as justification for a refusal. This is more concerning because the proposed rule 
contains no mechanism to ensure that patients receive the care they need if their 
provider refuses to furnish a service. The onus will be on the patient to question whether 
her hospital, medical doctor, or health care professional has religious, moral, or other 
beliefs that would lead them to deny services or if services were denied, the basis for 
refusal. This is likely to occur as the proposed rule does not have any provisions that 
stipulate that patients must be given notice that they may be refused certain health care 
services on the basis of religious or moral beliefs. 

c. Referral 

The definition of "referral" similarly goes beyond any understanding of the term, allowing 
refusals to provide any information based on which an individual could get the care they 
need. Any information distributed by any method, including online or print, regarding any 
service, procedure, or activity could be refused by an entity if the information given 
would lead to a service, activity, or procedure that the entity or health care entity 
objects. Under this definition, could a medical doctor refuse to provide a website 
describing the medical conditions which contraception treats? Or could an entity refuse 
to provide a list of LGBTQ-friendly providers? In addition, the Department states that the 
underlying statutes of the proposed rule permits entities to deny help to anyone who is 
likely to make a referral for an abortion or for other services.124 The breadth and 
vagueness of this definition will possibly lead providers to refrain from providing 
information vital to patients out of anxiety and confusion of what the proposed rule 
permits them to do. 

d. Health Care Entity 
The proposed rule's definition of "health care entity" conflicts with Federal religious 
refusal laws such as the Coats and Weldon Amendments, thus fostering confusion 
regarding which entities are required to comply with the proposed rule and existing 
Federal religious refusals. Specifically, under the Coats and Weldon Amendments a 
"health care entity" is defined to encompass a limited and specific range of individuals 
and entities involved in health care delivery. Under the proposed rule, a plan sponsor 
"not primarily engaged in the business of health care" would be deemed a "health care 
entity."125 This definition would mean that an employer acting as a third party 
administrator or sponsor could count as a "health care entity" and deny coverage. In 

123 83 Fed. Reg. 3890-91. 
124 Id. at 3895. 
125 Id. at 3893. 

25 

HHS Conscience Rule-000135590 



Case 1:19-cv-04676-PAE   Document 180-16   Filed 09/05/19   Page 27 of 27

JA 1696

NHeLP Draft as of March 22, 2018 

2016, OCR found that religiously affiliated employers were not health care entities under 
the Weldon amendment. 126 

Moreover, the Department states that their definition of "health care entity" is "not an 
exhaustive list" for concern that the Department would "inadvertently omit[ting] certain 
types of health care professionals or health care personnel."127 Additionally, the 
proposed rule incorporates entities as defined in 1 USC 1 which includes corporations, 
firms, societies, etc.128 States and public agencies and institutions are also deemed to 
be entities.129 The Department's inclusion of entities who are primarily not engaged in 
the health care delivery system highlights the true purpose of the proposed rule, to 
permit a greater number of entities to interfere in the provider-patient relationship and 
deter a patient from making the best decision based on their circumstances, 
preferences, and beliefs. 

Conclusion 

Kentucky Voices for Health opposes the proposed rule as it expands religious refusals 
to the detriment of patients' health and well-being. We are concerned that these 
regulations, if implemented, will interfere in the patient-provider relationship by 
undermining informed consent. The proposed rule will allow any one in the health care 
setting to refuse health care that is evidence-based and informed by the highest 
standards of medical care. The outcome of this regulation will harm communities who 
already lack access to care and endure discrimination. 

Thank you for your attention to our comments. If you have any questions, please reach 
out to Emily Beauregard, Executive Director: emily.beauregard@kyvoicesforhealth.org. 

126 Office tor Civil Rights, Decision Re: OCR Transaction Numbers: 14-193604, 15-193782 & 15-195665, 
4 (Jun. 21, 2016) (letter on file with NHeLP-DC office). 
127 83 Fed. Reg. 3893. 
12a 1d. 
129 Id. 
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March 27. 2018 

Attention: Conscience NPRM 

U.S. Department of Health and Human Services 
Office for Civil Rl,ghts 
RIN 0945- ZA03 
Hubert H. Humphrey Building. Room 209F 
200 Independence Avenue SW 
Washington, DC 20201 

Dear Secretary Azar: 

-

On behalf of Callen-Lorde Community Health Center. we submit these comments to the federal 
Department of Health and Human Services (-oepartmenr) and its Office for Civil Rights (-ocR-J in 
strong oppolttlon to tbo oropQHd o,gul1t1on ontltlod ·emtoctlng statutory Cooeclooco Blobtl In 
Heatth Care· Pelogatlooa of Authorttv."1 

Callen-Larde Is a growing federally quali fied health center (FQHC) with three locations In New York 
Ci ty and a mission to serve lesbian, gay. bisexual and t ransgender communit ies and people living with 
HIV in addition to its geographic service areas. As a community-based health center, Callen-Larde is 
open to all regardless of ablllty to pay. Callen-Larde provides primary c are. dental care. behavioral 
health care. care coordination and case management. as well as health education services. and its 
current primary care patient base nearly 18,000 people. approximately 25 percent of whom are 
pat ients of trans gender or gender non-binary experience and 20% of whom are people living with HIV. 

The regulat ions as proposed would Int roduce broad and poorly defined language to the existing law 
that al ready provides ample protection for the ability of hea lth care providers to refuse to participate 
in a health care service to which they have moral or religious objections. While the proposed 
regulations purport to provide clarity and guidance In Implement ing existing federal religious 
exemptions. in reality they are vague and confusing. The proposed rule creates the potential for 
exposing patients to medical care that falls to comply with established medical practice guidelines. 
negat ing long-standing principles of Informed consent. and undermines the ablllty of health facilities 
to provide care in an orderly and efficient manner. 

Most important. the regulations fall to account for the significant burden that will be Imposed on 
patients. a burden that will fall disproportionately and most harshly on women. people of color. people 
living with dlsabllltfes, and Lesbian. Gay. Bisexual, Transgender. and Queer (LGBTQ) Individuals. These 
communit ies already experience severe health dispari ties and discrimination. conditions that wlll be 
exacerbated by the proposed rule. possibly ending in ln poorer health outcomes. By issuing the 
proposed rule along with the newly created -conscience and Religious Freedom Division." the 
Department seel<s to use OCR's limited resources in order to affirmatively allow Institutions. insurance 
companies. and almost anyone Involved In patient care to use their personal beliefs to deny people 

1 U.S. Dept. of Health and Human Serv., Protecting Statutory Conscience Rights in Health Care; 
Delegations of Authority, 83 Fed. Reg. 3880.3931 (Jan. 26, 2018) (hereinafter "proposed rule") . 
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the care they need. For these reasons. the National Health Law Program calls on the Department and 
OCR to withdraw the proposed rule In Its entirety. 

I. Under the guise of civil rights, the proposed rule seeks t o deny medically necessary care 

Civil rights laws and Constitutional guarantees, such as due process and equal protection, are 
designed to ensure full participat ion In civ il society. The proposed rule. while c loaked in the language 
of non-discrimination. is designed to deny care and exclude disadvantaged and vulnerable 
populations. The adverse consequences of health care refusals and other forms of discrimination are 
well documented. As the Department stated In Its proposed rulemaklng for§ 1557. 

"[e]qual access for all individuals without discrimination is essential to achieving'" the ACA's 
aim to expand access to health care and health coverage for all, as "discrimination In the 
health care context can often ... exacerbate existing health disparities in underserved 
communities."7 

The Department and OCR have an Important role to play in ensuring equal health opportunity and 
ending discriminatory practices that contribute to health disparities. Yet. this proposed rule 
represents a dramatic. harmful, and unwarranted departure f rom OCR's historic and key mission. The 
proposed rule appropriates language from civil rights statutes and regulations that were designed to 
Improve access to health care and a pp lies that language to deny medically necessary care. 

The federal gove m ment argues that robust religious refusals, as Implemented by this proposed rule, 
will facilitate open and honest conversat ions between pat ients and physicians.• As an o utcome of 
this rule. the government believes that patients, pa rticularly those who are "minorities"·, including 
those who ident ify as people of faith. will face fewer obstacles in accessing care.• The proposed rule 
will not achieve these outcomes. Instead. the proposed rule will Increase barriers to care. harm 
patients by allowing health care professionals to ignore established medical guidelines, and 
undermine open communication between providers and patients. The harm caused by this proposed 
rule will fall hardest on those most In need of care. 

II. The expansion of religious refusals under the proposed rule w111 disproportionately harm 
cormnunlties who already lack access to care 

Women. Individuals Uvlng With dlsabilltles. LGBTQ persons. people llvlng In rural communit ies. and 
people of color face severe health and health care disparit ies. and these disparit ies are compounded 
for Individuals who hold these multiple Identities. For example, among adult women. 15.2 percent of 
those who Identified as lesbian or gay reported being unable to obtain medical care In th e last year 
due to cost. as compared to 9.6 percent of straight lndividuals. • Women of color experie nee health 

2 Nondiscrimination in Health Programs and Activities, 80 Fed. Reg. 54,172, 54,194 (Sept. 8, 2015) 
(codified at 45 C.F.R. pt. 2). 
> 83 Fed. Reg. 39•17. 
4 Id. 
• Brian P. Ward el al., Sexual Orientation and Health Among U.S. Adu"s: National Hea"h Interview 
Survey, NAT'l CTR. FOR HEALTH STATISTICS, 2013 9 (2014), 
hllps://www.cdc.g:ov/nchs/dala/nhsr/nhsr077 .pdf. 
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care disparit ies such as high rates of cervical cancer and are disproportionately Impacted by HIV.6 

Meanwhile. peop le of color In rural America are more likely to live In an area with a shortage of health 
pro fessionals, with 83% of majori ty-Black counties and B1% of majority- Latino/a count ies designated 
by the f ederal Healt h Resources and Services Administration (HRSA) as Healt h Professional Shortage 
Areas (HPSAs]. 

The expansion of refusals as p roposed under this rule will exacerbate these disparities and undermine 
the ability o f t he,se individuals to access comprehensive and unbiased healt h ca re. Including sexual 
and reproductive health information and services. Any efforts by providers or other health care 
personnel to limi t t he Informat ion and access that pat ients are entitled t o receive. even when the 
organizatlon may not provide those services Jtsetf, is Incompatible with true consumer choice and 
individual decision making. 

As a federally-qualified healt hcare facility that was born out of the Stonewall era, Callen-Larde knows 
firsthand the Impact st igma and discrimination has on the health out comes of popu lations who have 
been historically marginalized In healthcare and society. For the purposes o f these comments. we will 
focus our response on the impact these proposed regulations will have on the LGBTQ community and 
LGBTQ health equity. 

a. The proposed ewe wo111d harm I GBTO Communities who cootlnue to face rampant discrimination 
and health dfsoaeities 

The p roposed ru le wlll compound the barriers to care that LGBTQ Individuals face, pa rtic ular ly the 
effects of ongoing and pervasive d iscrimination by potentially allowln9 providers to refuse to provide 
services and informat ion vital to LGBTQ health. 

LGBTQ people continue to face discrimination In many areas of their lives. Including health care, on 
the basis of thel r sexual o rientation and gender Identity. The Department's Healthy People 2020 
ini tiative recognl2es. "LGBT Individuals face health disp arit ies linked to societal stigma, d iscrimination. 
and denial of the ir civil and human right'S. "1 LGBTQ people still face discrimination in a wide variety of 
services affecting access to health care. Including reproductive services, adoption and f ost er care 
services. child ca re. homeless shelters, and transportation services - as well as physical and mental 
health care servlces.8 In a recent study published in Health Affairs. researchers examined the 

• 1n 2014, Latinas had lhe hlghesl rates or contracting cervical cancer and Black women had 1h e highest 
death rates. Cervical Cancer Rates By Rates and Ettmic;fy, CTRS. FOR DISEASE CONTROL & PREVENTION, 
(Jun. 19, 2017), h.Jtps:1/Www.cdc.gov/cancer/cervlcallstatistlcs/race.hlm.;At the end or 2014, or ~he total 
number of women diagnosed wtth HIV, 60 percent were Black. HIV Among Women, CTRS. FOR DISEASE 
CONTROL & PREVENTION, Nov. 17, 2017, https://www.cdc.gov/hiv/group/gender/Women/index.html. 
1 Healthy People 2020, Lesbian, Gay, Bisexual, and Transgender Health, U.S. DEPT. HEALTH & HUW.N 
SERV ., htlps:/fwww.heatthype9pte199v/2Q20Jtopic:s:gbjectivesJt9piglesbian:9ay•bi5exual--and•fra nsgender• 
~ (last accessed on Mar. 8, 2018) . 
• HUMAN RIGHTS WATCH, All We want is Equality: Religious Exemptions and Discrimination against LGBT 
People In tile United Slates, (Feb. 2018), hitps://\Nww.hrw.org/report/2018/02/19/all-we-want­
eguality/religious .. exemptions•and-discrimination~against-lgbt•people. 
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intersection of gender identity. sexual orientation. race. and economic factors In health care access.~ 
They concluded that discrimination as well as Insensitivity or d isrespect on the part o f health care 
providers were lc.ey barriers to health care access and that increasing efforts to provide culturally 
sensitive services would help close the gaps In health care access.10 

b. Discrimination a•ainst the traosaeoder community 

Discrimination based on gender identity, gender expression, gender transit ion, t ransgende r status, or 
sex- based ste reotypes is necessarily a form of sex discrimination." Numerous federal courts have 
found that federa l sex discriminat ion statutes reach these forms o f gender-based discrimination." In 
2012. the Equa I Employment Opportunity Commission (EEOC] likewise held that ·untentional 
discrimination against a transgender individual because that person is transgender is, by definition, 
discrimination based on sex and such discrimination therefore violates Title Vll."13 

$ Nlng Hsieh and Matt Ruther, HEALTH AFFAIRS, Despite Increased Insurance Coverage, Nonwhite Sexual 
Minorities Still Experiet10e Disparities 111 Access To Care (Oct. 2017) 1786-1794. 
,o Id. 
11 See, e.g., EEOC v. R.G. & G.R. Harris Funeral Homes, No. 16-2424 (6th Cir. Mar. 7. 2018); Whitaker v. 
Kenosha Unified Sch. Dist .. 858 F.3d 1034 (7th Cir. 2017) (Title IX and Equal Protection Clause); 
Doddsv. U.S. Oep'I of Educ., 845 F.3d 217 (6th Cir. 2016) (Tille IX and Equal Protection Clause): Bames 
v. City of Cin,;innati, 401 F.3d 729 (6th Cir. 2005) (Title VII of the 1964 Civil Rights Ac\); Smith v, City or 
Salem, 378 F.3d 566 (6th Cir. 2004) (Tille VII): Rosa v. Park West Bank & Trust Co., 214 F.3d :213 (1st 
Cir. 2000) (Equal Credit Opporluntty Act): A.H. ex rel. Handling v, Minersville Area Schoof District. 3:17-
CV-391, 2017 WL 5632662 (M.D. Pa. Nov. 22, 2017) (Title IX and Equal Protection Clause): Stone v. 
Trump, - F.Supp.3d •··, No. 17-2459 (D. Md. Nov. 21, 2017) (Equal Protection Clause); Doe v. Trump, •• 
-F.Supp.3d •··, 2017 WL 4873042 (0.0.C. Oct. 30, 201T) (Equal Protection Clause); Prescott v. Rady 
Children's Hospital-San Diego, ·--F.Supp.3d -, 201 7 WL 4310756 (S.O. Cal. Sept. 27, 2017) (Section 
1557); E.E.O.C. v. Renf.8,Center East, /no., ·•-F.Supp.3d ••• , 2017 WL 4021130 (C.D. Ill. Sept. 8, 2017) 
(Title VII); Brown v. Dept. of Heafth and Hum. Serv., No. 8:160CV569, 2017 WL 2414567 (D. Neb. June 
2, 2017) (Equal Protection Clause); Smith v. AvanH, 249' F.Supp.3d 1194 (0. Colo. 2017) (Fair Housing 
Act); Students & Parents for Privacy v. U.S. DepY of Educ., No. 16-cv-4945, 2016 WL 6134121 (N.O. Ill. 
Oct. 18, 2016) (Tille IX); Mickens v. Gen. E/ec. Co. No. 16-603, 2016 WL 7015665 (W.O. Ky. Nov. 29, 
2016) (Title VII); Fabian v. Hosp. of Cent. Conn., 172 F.Supp.3d 509 (D. Conn. 2016) (Title VII); Cruz v. 
Zucker, 195 F.Supp.3d 554 (S.O.N.Y. Jul. 5, 2016) (Section 1557); Doe v. State of Ariz., No. CV-15-
02399-PHX-OGC, 2016 WL 1089743 (0. Ariz. Mar. 21 , 2016) (rrtle VII); Dawson v. H&H Elec., Inc., No. 
4:14CV00583 SWJV, 201 5 WL 54371 01 (E.D. Ark. Sept. 15, 2015) (Tttle VII); U.S. v, S.E. Okla, State 
Univ., No. CIV-1~324-C, 2015 WL 4606079 (W.O. Okla. 2015) (rrtle VII); Rumble v, FairviewHeafth 
Serv., No. 14-<:V- 2037, 2015 WL 1197415 (0, Minn, Mar. 16, 2015) (Section 1557); Finkle v. Howard 
Cly., 12 F.Supp.3d 780 (D, Md, 2014) (Tttle VII); Schroerv. Billington, 577 F, Supp, 2d 293 (D.O,C. 2008) 
(Trtle VII); Lopez v, River Oaks Imaging & Diagnostic Grp., Inc., 542 F.Supp.2d 653 (S.D. Tex. 2008) 
(Tille VII); Mffche/1 v, Axcan Scandipharm, Inc., No. Civ.A. 05-243, 2006 WL 456173 (W.D. Pa. 2006) 
(Tille VII); Tronelfiv. Healthnel Lakeshore Hosp. , No. 03-CV--0375E, 2003 WL 22757935 (W,D.N.Y. Sept. 
26, 2003) (Trtle VII). 
12 See, e.g., Smith v. City of Salem, 378 F.3d 566, 572-75 (6th Cir. 2004); Rosa v. Park West Bank & 
Trust Co .. 214 F.3d 213, 215-16 (1st Cir. 2000) (Equal Credit Opporlunrty Act); Schwenk v. Hartford, 204 
F.3d 1187 (9th Cir . 2000) (Gender Motivated Violence Act). See also Statement of Interest of the United 
States at 14, Jamal v. Saks, No. 4:1 4-cv-02782 (S.D. Tex. Jan. 26, 2015). 
13 Macy v. Holder, E.E.O.C. App. No. 0120120821 , 2012 WL 1435995, •12 (Apr. 20, 2012). 
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-
Twenty-nine percent of transgender Individuals were refused to be seen by a health care provider on 
the basis of their perceived or actual gender Identity and 29 percent experienced unwanted physical 
contact from a health ca re provider." Additionally, the 2015 U.S. Transgender Survey found that 23 
percent respondents did not see a provider for neede-d health care because of fears of mistreatment 
or discrimination .15 

Data obtained by Center for American Prog ress (CAP) under a FDIA reque-st lndlcates the 
Department's enforcement was effective ln resolving Issues of antl-LGBTQ discriminat ion. CAP 
received Information on c losed complaints of discrimlnation based on sexual orientatron. sexual 
orlentat lon-relat,ed sex stereotyping. and gender Identity that were flied wlth the Department under 
Section 1557 of the ACA from 2012 through 2016. 

• "In approximately 30% of these claims. pat ients alleged denial of care or Insurance coverage 
simply because of their gender Identity - not related to gender t ransi tion." 

• "Approxlmat ely 20% of the claims were for m,sgenderlng or other derogatory language." 
• "Pat ients denied care due to their gender Identity or t ransgender status Included a 

t ransgender woman denied a mammogram and a transgender man refused a screening for a 
urinary tract infection:~10 

As proposed, the rule could allow religiously affiliated hospitals to not only refuse to provide transit ion 
related treatment for transgender people, but to also deny surgeons who otherwise have admitting 
prlvlleges to provide transit ion related surgery In the hOspltal, Transltlon- relateo care Is not only 
medically necessary, but for many t ransgender people l t is li fesaving. 

Callen•Lorde's very existence ls a response to provider and systemic dlscrlmlnatlon In healthcare as 
experienced by LGBTQ Individuals and communities. So profound was the need for non-Judgmental, 
quality primary care for LGBTQ populatlons. that we created our own center. Now. nearly 50 yea rs 
later - when so m any human and clvll rights advances having been made - LGB and TGNB people st ill 
are being mistreated by providers. Sadly, Callen-Lorde's capacity to serve its communit ies Is 
consistent ly being stretched. We firmly believe that the care we provide should be the norm and that 
true liberation w ill only come when the LGBTQ community and our famllles can adequately access 
culturally competent and comprehensive health care in a ll forms. 

" Shabab Ahmed Mirza & Caitlin Rooney, Discrimination Prevents LGBTQ People from Accessing Heal/Ji 
Care, CTR. FOR AMERICAN PROGRESS. (Jan. 18, 201 8), 
htlps:/twww.amerlcanprooress.omfissues/lgbl/news/2018/01/18/445130/dlscrlmlnallon-prevents-lobtg­
people-accessing-health-carenllnk id=2&can ld=d90c309ac9b5a0fa50d294d0b1rof0b2&sour-ce=email­
rx-for-disc1imination&email reterrer-&email subject=rx-for-disgimination. 
15 NAT'L CTR. FOR TRANSGENOER EQUALITY, The Repo,t of the 2015 U.S. Transgender Survey 5 (2016), 
available at https;//transeguaUty.org/sitesldetaulVfiles/docs/usts/lJSTS-Fun-Repoo-Dec17.pdf [hereinafter 
2015 U.S. Transgen<Jer Survey]. 
16 Sharita Gruberg & Frank J . Bewkes, Center for American Progress, The ACA's LGBTQ 
Nondiscrimination Regula/ions Prove Crucial (March 7, 2018), available al 
https:t/www,americanprogress.orgfissues/lgbl/reports/2018/03/07 /447 414/acas-lgbtq-nondiscriminalion­
regutations-prove-cruciaV. 
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In the weeks leading up to the deadline for these com ments Callen-Lorde administered a short on­
Uoe survey to its oat•eots staff and communltv members, The survey confirmed what we know 
already: LGB and TBNB Jndlvkluals stUI face d!JCclro)natlon lo health care and are denied care •• a reault 
We surveyed 58 Individuals ranging In age from 22- 83 years 9 ld and more than 20 percent of 
cesooocteots Indicated that thev either mav have - or were - denied care: bv a orovldec beceus@ of the 
orovider·s reliatous or moral obiections-

A select few of the written testimonies pulled from the survey are included in these comments. 

Testlmonles of Transgender Oiscrlminatlon 

Kyle, 22- year-old transgender man and Callen-Lorde staff person stated: •r have hlld 
psychiatrists mfuss to SH ms btJcaUSB thBy ,an, uncomfoth,b/8 with my gsn,:/Br ld8nt/ty and 
tram11t/on. I also had II prtm.ary care provider who CMlllytld referral to transition specialists for 
thB U/1?11 reason. It was very distressing to have my transition delllytld 11ndfHI Hke my provider 
lsn 't thsn, to hBIP ms progmss. ThB psychiatrist denying can, mates ms worr/Bd aoout msntal 
Ma/th professionals ,non, (ltJnt1rally and ha~ to b'1 very careful wfHtn $/Hiking mental Ma/th 
ssrv/ces. As a person of trans(l8flder BXpBr/enct1, If I saw signs up In hBalth practlc6s notifying 
pat/Bnts of t"6lr ab/1/ty to d/scrlmlnattJ If they ch0068, I would b'1 very hBsltant to mtum. I would 
fHI llk11 I had no prottJCtlon and a cf>llnce of not rea,lv/ng lldtl</uatr, healthcare.· 

Aaron, a, 29 transgender man and patient of Callen-Lorde stated: 'lllh6f8 I JlrBW up I could not 
find a provider to prescribe me hormont1s and during high school I was stmt for II psych ER visit 
for suicidal ld8atlon. On8 of th8 clln/c/ans mfustld to SH ms and non,, of th8 hosp/t111 staff .tnsw 
whattran~nd8rwas. This was /n2005 In ruralN11wJ111s,,y. /dldnotfl1Clllve treafm(fnt for my 
[18nd8r dysphor/a and d8pfl1ss/on for many years btJcaUSB them ,...,., no providers who would 
work with ms.· 

Anonymous, 25 gender non-conforming person, stated: 'Doctors would slth6r complt1ttJ/y 
avoid my (ltJnCMr or would t11/I me tt>t,y didn't ~unCMrstand It' and to go find II pfllct1 that doll& I 
wa• ,car.ed by that and nt1ver followed up on II dlffllrent doctor until much /atrlr. Ffl1tldom of 
Spe,,ch do8sn't msan fll16dom to opp,.,,,,, or d/scrfmlnats. • 

c. Dlscdmioatloo Based uooo SexueJ Ocleotattoo 

Many LGBTQ people lack Insurance and providers .are not competent In healtll care l'ssues and 
obstacles that the LGBTQ community experiences." L.GBTQ people still face dlscrlmlnation .. According 
to one survey, 8 percent of tesblan. gay, bisexual. and queer Individuals had an experience within the 
year prior to the survey where a doctor or other health care provider refused to see them because of 
their actual or perceived sexual orientat ion and 7 percent experienced unwanted physical contact 
and violence from a health care provlder.19 

17 Medical schools often do nol provide instruction about LGBTQ healtll concerns that are not related to 
HIV/AIDS. Jen Kates et al., Heaffh and Ac,;ess to c are and Coverage for Lesbian, Gay, Bisex11al, and 
Transgender Individuals In the U,S, KAISER FAMILY FOUND.12 (2017), http:i/files.kff.orglattachmenUlssue­
Brief,Heatth-and,Access-to-Care-and-Coverage-for-LGBT-lndividualS-in-the•US. 
•• Mirza, supra note 34. 
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Fear of discrimination causes many LGB people to avo1d seeking health care. and. when they do seek 
care. LGB people are frequently not t reated with the respect that all patients deserve. The study 
"When Health Care Isn't Caring· found that 56 percent of LGB people reported experiencing 
dlscrlminatlon from health care providers - including refusals of care, harsh language. or even 
physical abuse - because of their sexual orientation." Almost ten percent of LGB re"spondents 
reported that they had been denied necessary health care expressly because of their sexual 
orientat ion."' Delay and avoidance of ca re due to fear of discrimination compound the ·significant 
health dispar1ties that affect the lesbian, gay, and bisexual population. These disparities include: 

• LGB Individuals are more likely than heterosexuals to rate their health as poor, have more 
chronic conditions. and have higher prevalence and ea rlier onset of disabilities. 21 

• Lesbian and bisexual women report poorer overall physical health than heterosexual women.22 

• Gay and bisexual men report more cancer diagnoses and tower survival rates. higher rates of 
cardiovascular disease and risk f actors, as well as higher total numbers of acute and chronic 
health condltions.23 

• Gay and bisexual men and other men who have sex with men (MSM) accounted for more than 
half (56 percent) of all people llvlng with HIV ln the United States. and more than t wo- thirds 
(70 percent) of new HIV Infections."' 

• Bisexual people face significant health disparities, Including increased risk of mental health 
Issues and some types of cancer.,. 

Testimonies of Sexual Orientat ion Discrimination 

Anonymous, 25-year-old cisgender female. stated •0octor refused tog/Vs fTl(J an JUD bscause 
I am unmarr/6d. I told htlr I wasn't trying to praw,nt II pftJ(Jnancybscause I 'm 11 /tJsbllln, but that 
I wtmted the JUD to control f)llfnfu/ periods. She told fTl(J shs couldn't - fTl(J ,,. II f)llflent 
anymore, luc!(Uy I found anothtlr prov/dtJr ralllt/Vsly saslly. but It was vr,ry upsetting to hear 
that my doctor rafussd to SH me M CIJlJ$8 of my SBXUlll/ty. -

This discrlminatlon affects not only the mental health and physical healt h of LGBTQ people. but that 
of their famllles .as well. One pediatrician In Alabama, reported that ·we often see kids who haven·t 
seen a pediat rician In 5, 6 , 7 years. because of fea,r of being Judged, on the part of either their 

'9 LAMBDA LEGAL, l/llhen Heal th Care Isn't Caring: Lambda Lega/'s Survey of Discrimination Against LGBT 
People and People with HIV 5 (2010), available at 
.http://www.lambdalegal.org/sites/default/fiies/publlcations/downloads/whcic-report_when-heatth-care­
isnt-caring"pdf. 
,o Id. 
" David J. Lick, Laura E. Ourso & Kerri L. Johnson, Minority Stress and Physical Health Among Sexual 
Minorities. 8 PERS. ON PSYCHOL. SCI. 521 (201 3), available at 
http://williamsinslitute.law.ucla.edu/researchlhealth-and-hiv-aids/minority-stress-and-physical-health­
among-sexual-minoritiesl. 
" Id. 
" Id. 
" CTRS FOR DISEASE CONTROL & PREVENTION, CDC Fact Sheet: HIV Among Gay and Bisexual Men 
1 (Feb. 2017), https ·/twww.cdc.goylnchhstp/newsroom/docsifactsheetsicdc-msm-508.pdf. 
,. HUMAN RIGHTS CAMPAIGN ET AL., Heall/) Dlsparilles Among Bisexual People (201 5) aval/able al 
http://hrc-assets.s 3-webSite-us-east- 1.amazonaws.oom//files/assetslresources/HRC-BiHeatthBrief.pdf. 
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immediate family or them [Identifying as LGBTQ]".' 6 It is t herefore crucial that LGBTQ Individuals who 
have found unbl.ased and affirming providers. be allowed to remain with them. If t urned away by a 
healtti care provider, 17 percent of all LGBTQ people, and 31 percent of LGBTQ people living outside of 
a met ropolitan area, reported that it would be ·very difficult" or "not possible" to f ind the same quality 
of service at a different community health cent er or c linic. 27 

The proposed rule allowing providers to deny needed care would reverse recent gains in combattlng 
discrimination and health care dispa riti es for LGBT persons. Refusals also implicat e standa rds of care 
that are vital to LGBTQ health. Medical professionals are expected to p rovide LGBTQ individuals with 
the same quality of care as they would anyone e lse. The American Medical Association recommends 
that providers use culturally appropriat e language and have basic familiarity and competency with 
LGBTQ issues as they pertain to any health services provided. 28 The World Professional Association 
for Transgender Health guldellnes provide that gender-affirming Interventions. when sought by 
transgender individuals, are medically necessary and part of the standard of care. 29 The American 
College o f Obstetricians and Gynecologists warns that failure to provide gender-affirming treatment 
can lead t o serious health consequences for transgender individuals. 30 LGBTQ Individuals already 
experience significant health dispa rities. and denying medically necessary ca re on the basis of sexual 
orientation or gender Identity exacerbat es ttiese disp.arlties. 

In addition, LGBTQ individuals face disparit ies in medica l conditions that may implicate the need for 
reproductive health services. For example. lesbian and bisexual women report heightened risk for and 
diagnosis of some cancers and higher rates of cardiovascular disease.31 The LGBTQ communi ty is 
significantly at risk for sexual vlolence.32 Eighteen percent of lesbian. gay. bisexual students have 
reported being fo rced t o have sex. 33 Transgender women. particularly women o f color. face high rates 
of HIV.34 

26 HUMAN RIGHTS WATCH, supra nole 28. 
27 Mirza, supra note 34. 
2e Community Standards of Praclice for the Provision of Quality Heallh Care Services to Lesbian, Gay, 
Bisexual, and Transgender Clients, GAY LESBIAN BISEXUAL & TRANSGENOER HEALTH Access PROJECT, 
hllp://www.glbtheallh.org/CommunltyStandardsofPractice.hlm (last visited Jan. 26, 2018, 12:59 PM); 
Creating an LGBTQ-friendly Practice, A.MA, h1tps://Www.ama-assn.org/delivering-care/creati11g-lgblq­
friendly-practice#Meet a Standard of Practice (last visiled Jan. 26, 2018, 12:56 PM). 
29 Standards of Care for the Hea/ll1 of Transsexual, Transgender, and Gender Nonconforming People, 
WORLD PROF. ASS'N FOR TRANSGENOER HEAL TH (2011), 
hllps:i/s3.amazonaws.com/amo_hub_conlenVAssociation1 40/files/Standards%20of%20Care%20V7%20-
%202011 %20WPATH%20(2)(1).pdf. 
30 Commiltee Opinion 512: Heaffh Care for Transgender Individuals, AM. COLL. OBSTETRICIANS ,& 
GYNECOLOGISTS (D ec. 2011), hllps://www.acog.org/Clinical-Guidance-and•Publications/Committee­
Opinions/Committee-on-Health-Care-for-Underserved•Women/Health-Care-for-Transgender-lndividuals. 
31 Kates, supra note 37, at 4. 
31 Forty-six percent of bisexual women have been raped and 47 percent of transgender people are 
sexually assaulted at some point in their lifelime. This rate is particularly higher tor transgender people of 
color. Kales. supra note 37, at 8. ; 2015 U.S. Transgender SuNey, supra note 35, at 5. 
33 Heaffh Risks Among Sexual Minority Youth, e ms. FOR DISEASE CONTROL & PREVENTION, 
hllps://www.cdc.g;ov/healthyyoulhldisparities/smy.hlm (las! updated May 24, 2017). 
"' More than 1 in 4 transgender women are HIV positive. Kates, supra note 37, at 6. 
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Refusals to treat individuals according to medical standards of care put patients' health at risk. 
particularly for women and LGBTQ Individuals. Expanding religious refusals wlll further put needed 
care. including reproductive hea lth care. out of reach f or many. Given the broadly-written and unclear 
language of the p roposed rule. If implemented. some p roviders may misuse this rule to deny services 
to LGBTQ Individuals on the basis o f perceived or :actual sexual orientation and gender identity. 
Allowing providers to flout established medical guidelines and deny medically accurate. evidence­
based care impairs the ability of patients to makEI a health decision that expresses their self­
determination. 

Finally. the proposed rule threatens to turn back the clock to the darkest days of the Al OS pandemic 
when same-sex partners were routinely denied hospital visitation and health care providers scorned 
sick and dying patients. 

Ill. The proposed rule undermines longstanding ethical and legal pr1nclples of Informed 
consent 

The proposed rule threatens informed consent. a necessary principle of patient- centered decision­
making. Informed consent relies on disclosure of med ically accurate information by provld ers so that 
pat ients can com petent ly and voluntarily make decisions about their medica l treatment or refuse 
treatment altogether. l£ This right relies on two factors: access to relevant and medically-accurate 
Information about t reatment choices and alternat ives. and provider guidance based on generally 
accepted standards of practice. Both factors mate trust between patients and health care 
professionals a c:rit ical component of quality of care. 

The proposed rule purports to lmprove communication between patients and providers. but instead, 
will deter open. honest conversations that are vital to ensuring that a patient is able to be in control 
of their medical c ircumstances. For example. the proposed ru le suggests that someone could refuse 
to offer information. if that information might be used to obtain a service to which the refuser objects. 
Such an attenuated relationship to In formed conse·nt could result In withholding Information far 
beyond the scope of the underlying statutes, and would violate medical standards of ca re. 

In recent decades. the U.S. medical community has prlmarlly looked t o Informed consent as key to 
assuring patient autonomy in mating decisions.36 !nformed consent is intended to help ba lance the 
unequal balance of power between health providers and patients and ensure patient-centered 
decision-making. Moreover. consent Is not a yes or no question bu t rather Is dependent upon the 
patient's understanding of the procedure that is to be conducted and the full range of treatment 
opt ions for a pat1ent's medical condition. Without Informed consent. patients wlll be unable to make 
medical decisions that are grounded in agency, the!r beliefs and preferences. and that meet their 
personal needs. This is particularly problematic as many communit ies. including women of color and 
women living with disabilities. have disproportionately experienced abuse and t rauma at the hands o f 
providers and institutions." In order to ensu re that patient decisions are based on f ree will. informed 

35 TOM BEAUCHAMP &JAMES CHILDRESS, PRINCIPLES OF SIOMEDICAL ETHICS (4th ed. 1994); CHARLES LIDZ ET 
AL .. INFORMED CONSENT: A STUDY OF DECISIONMAKING IN PSYCHIATRY (1984). 
36 BEAUCHAMP & CHILDRESS, supra note 58; Robert Zussman. Sociological perspectives on medical ethics 
and decision-making. 23 ANN. REV. s oc. 171•89 (1997). 
37 Gutierrez, E. R. Fertile Matters: The Politics of Mexican Origin Women·s Reproduction, 35-54 (2008) 
(discussing coercive slelillzallon of Mexican-orig in women In Los Angeles): Jane Lawrence. The Ind/an 
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consent must b,e upheld In the patient-provider relationship. The proposed rule threatens this 
principle and may very well force lndlvlduals Into harm ful medical circumstances. 

According to the- American Medical Association: "The physician's obllgation Is to present the medical 
facts accurately to the patient or to the Individual responsible for the patient's care and to make 
recommendations for management In accordance with good medical practice. The physician has an 
ethical obligation to help the patient make cholcces from among the therapeutic antematlves 
consistent wi th good medical practice.""'The American Nursing Association similarly requires that 
patient autonomy and self-determination are core ethical tenets of nursing. "Patients have the moral 
and legal right to•determlne what will be done with their own persons: to be given accurat&. complete 
and understandable information In a manner tl'lat fa cllitates an in formed Judgment; to be assisted 
with weighing the benefits. burdens and available opt ions In their treatment. • J> Similarly, pharmacists 
are called to respect the autonomy and dignity of each patient.•• 

Various state and federal laws require that health care professionals inform and counsel patients on 
specific Issues such as preventing the spread of HIV/ AI DS. non-directional Information on family 
planning and abortion options, and emergency contraception to prevent pregnancy from rape.41 In 
8rownfteld v. Daniel Freeman Marina Hospital. a California court addressed the Importance of pat ients· 
access to Information In regard to emergency contraception. The cou rt found that: 

"The duty to disclose such Informat ion arises from the fact that an adult of sound mind has 
'the t ight. In the exercise of control over [her) own body. to determine whether or not to 
submit to lawful medical treatment .' Meaningful exercise of this right Is posslble only to the 
extent that patients are provided with adequate Information upon which to base an Intelligent 
decision w i th regard to the option available.''"' 

Health SeNice and the Sterilization of Native American Women, 24 AM. INDIAN Q . 400, 411 -12 (2000) 
(referencing one 1974 study indicating lhat Indian Heatth Services would have coercively sterilized 
approximately 25,000 Native American Women by 1975); Alexandra Minna Stern, Sterillzed In lhe Name 
of Public Health, 95 AM. J. PUB. H. 1128, 1134 (July W05) (discussing African-American women forced 
to choose between sterilization and medical care or weir-are benefits and Mexican women forcibly 
sterilized). See also Buck v. Bell, 274 U.S. 200, 207 (1927) (upholding state slatule pennitting compulsory 
sterilization of "feeble-minded" persons); Vanessa Volz, A Matter of Choice: Women With Disabilities, 
Sterilization, and Reproductive Autonomy in the Twenty-First Century, 27 WOMEN RTS. L. REP. 203 
(2006) {discussing sterlllzallon refom, statutes that permit sterilization with Judicial authorlzatlorn). 
,. The AMA Code of Medical Ethics' Opinions on lnfonning Patients: Opinion 9.09 - lnfonned Consent, 
14 AM. MEO. J . En-tics 555-56 (2012), hllp:/~oumalofethics.ama-assn.org/201 2/07/coetl-1207.html. 
"' Code of ethics for nurses with interpreuve statements, Provision 1.4 The right to self-determination, AM. 
NURSES ASS'N (2001) , 
https:1/www,Jruthaboutnur;ing.org/research/codeslcode of ethics for nurses US.html. 
40 Code of Ethics for Phannacists, AM, PHARMAClSTS ASS'N (1994). 
" See, e.g., State HIV Laws, CTR. FOR D ISEASE COITTROl & PREVENTION, 
https://www.cdc.g.ov/hiv/policies/law/states/index.html (last visited Nov. 13, 2017, 1:22PM); Emergency 
Contraception, GUTTMACHER INST. (Oct. I, 2017), https:ttwww.guttmacher.org/slate­
policy/explore/emergency-contraceplion. 
" Brownlle/d v. Dan/et Freeman Marina Hospital, 256 Cal. Rptr. 240 (Ct. App. 1989). 
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In addition, the proposed rule does not provide any protections for healt h care professionals who want 
to provide. counsel. or refer for health care services that are Implicated In this rule. for example. 
reproductive health or gender affirming care. Oue to the rule's aggressive enforcement mechanisms 
and It s vague and confusing language, providers may fear to give care or Information. The lnablllty of 
providers to give comprehensive, medically accurate in formation and options that will he:Ip patients 
make the best health decisions violates medical principles such as. beneficence. no maleficence. 
respect for autonomy, and Justice. In particular. the principle of beneficence ·requires that treatment 
and care do more good than harm; that the benefits outweigh the risks. and that the greater good for 
the patient Is upheld.".t3 In addition, the proposed ruCe undermlnes prlnclples of quality ca re. Heatth 
care should be safe. effective. pat ient-centered. tim ely, efficient. and equitable." Speclflcally, the 
provision of the care should not vary due to the personal characteristics of patients and should ensure 
that patient valu:es guide all cllnical declslons."5 The expansion of re ligious re fusals as envlsfoned In 
the proposed rule may compel providers to furnish care and In formation that harms the health. well­
being, and goals of pat ients. 

In particular, the principles of Informed consent . respect for autonomy, and beneficence are 
important when lndivlduaJsare seeking end of li fe care. These pattents should be the center of health 
care declslon-maklng and should be fully Informed about their treatment options. Their advance 
directives should be honored, rega rdless of the physician's personal objections. Under the proposed 
rule. providers w ho object to various procedures could Impose their own religious beliefs on thelr 
pat ients by wlthholdlng vital Information about treatment options- Including option s such as 
voluntarily stopping eating and drinking, pall la tive sedation or medical aid In dying. These refusals 
would violate these abovementloned prlnciples by ignoring patient needs. thei r desires, and 
autonomy and self-determination at a critical time In tnelr lives. Patients should not be forced to bear 
the brunt of their provider's religious or moral beliefs regardless of the circumstances. 

IV. The regulatlons fall to consider the Impact of refusal& on persons IIVlng with substance use 
disorders (SUD) 

The over breadth of this proposed rule could be devastat ing to people with Substance Use Disorder 
(SUD). Rather th.an promoting the evidence- based standard of care. the rule could allow anyone from 
practitioners to Insurers to refuse to provide, or even recommend, Medication Assisted Treatment 
(MAT) and other evidence-based Interventions due simply to a personal objection. 

The opioid epidemic continues to claim too many lives. According to the Centers for Disease Control 
and Prevent ion (CDC), over 63,000 people In the U.S. died from drug overdose in 2016.'6 The latest 

" Amy G . Bryant & Jonas J. Schwartz, lNlly Crisis Pregnancy Centers Are Legal but Unethical. 20 AM. 
MED. ASS'N J, ETHICS 269, 272 (201 8). 
"' INST. OF MED., CROSSING THE OUALITY C HASM: A NEW HEALTH SYSTEM FOR THE 21 " CENTURY 3 (Mar. 
2001), available at http://Www.nationalacademies.orglhmdt~/media1Files/Report%20Files/2001/Crossing­
the-Ouarrtv-Chasm/Quaji)y%20Chasm%202001%20%20report%20brjef.pdf. 
" Id. 
' • Holly Hedegaard M.D., et al. Drug Overdose Deaths in tile United States, ·1999-2016, NAT'L CTR. FOR 
HEALTH STATISTICS1 -8 (2017). 
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numbers show a 2017 increase in emergency department overdose admissions of 30% across the 
country. and up to 70% ln some areas of the Midwest." 

The clear. evidence-based treatment standard for opioid use d isorder (OUO) ls medication-assisted 
treatment (MAT)." Buprenorphine. methadone. and naltrexone are the three FDA-approved drugs for 
treating patients, with opioid use disorder. MA i Is so valuable to treatment of addiction that the World 
Health Organizat ion considers buprenorphine and methadone ·essential Medlcatlons."49 

Buprenorphine and methadone are, in fact, opioids. However, while they operate on the same 
receptors in the brain as other opiolds, they do not produce the euphoric effect of other oplolds but 
slmply keep the user from experiencing withdrawal symptoms. They also keep patients from seeking 
opioids on the black market. where risk of death from :accidental overdose increases. Patients on MAT 
are less likely to engage In dangerous or risky behaviors because their physical cravings a re met by 
the medication, 1ncreaslng their safety and the safety of their communities. 50 Naloxone Is another 
medication key to saving the lives of people experiencing an opioid overdose. This medication 
reverses the effects of an opioid and can completely stop an overdose in its tracks. 51 Information 
about and access t o these medications are crucial factors In teeplng pat ients suf fering from SUD 
from losing their jobs, losing their families, and losing their lives. 

However, stigma associated wi th drug use stands in the way of saving lives.s> America's. p revailing 
cultural consciousness, after decades of treating the disease of addiction as largely a criminal justice 
and not a publlc health Issue, generally perceives drug use as a moral falling and drug users as less 
deserving of care. For example. a needle exchange prog ram designed t o protect inject ion drug users 
from contracting blood borne Illnesses such as HIV, Hepatitis C, and bacterial endocarditis was shut 
down In October 2017 by the Lawrence County, In dlana County Commission due to their moral 
objection to drug use. despite overwhelming evidence that these programs a re effective at reducing 

" Vital Signs, CTRS. FOR DISEASE CONTROL & PREVENTION, hllps:l/www.cdc.gov/vitalsigns/opioid­
overdoses/. 
48 U.S. DEP'T HEALTH & HUM. SERV., PUB NO. (SMA)12-4214, MEDICATION-ASSISTED 
TREATMENT FOR OPIOID ADDICTION IN OPIOID TREATMENT PROGRAMS (2012), 
hllps://store.samllsa.gov/shin/contenUSMA 12-4214/SMA 12-4214.pdf; National lnslilute on Drug Abuse, 
Effective Treatments for Opioid Addiction, hllps:l/www.drugabuse.gov/publicalionsieffective-tre atments­
oploid-addicllon/effectlve-treatments-oploid-addiclion. 
49 World Health O rganization, 19th WHO Model List or Essential Medicines (April 2015), 
hllp:1/www .who.ln.Vmediclnes/publicallonsiessenllalmedicines/EML2015 _ 8-May-1 5.pdf 
50 OPEN SOC'Y INST .. BARRIERS TO ACCESS: MEDICATION-ASSISTED TREATMENT ANO 
INJECTION-DRIVEN HIV EPIDEMICS 1 (2009), hllps://www.opensocietyfoundalions.org 
[https:l/perma.cc/YF94-88APJ. 
51 See James M. Chamberlain & Bruce L. Klein , A Comprehensive Review of Naloxone for the 
Emergency Physician, 12 AM. J, EMERGENCY MED. 6-50 (1994). 
" Ellen M. Weber, Failure of Physicians to Prescril>e Ph.armacotherapies for Addiction: Regulatory 
Res/J'ictions and Physician Resistance, 13 J . HEALTH CAREL. & POL'Y 49, 56 (201 0); German Lopez, 
There's a highly successful treatment for opioid addiction. But st;gma is holding ff back. , Vox, Nlov. 15, 
2017, https:/iwww .vox.com/science-and-health/201 7 /7 /20/1593 7896/medicalion-assisted-l reatmenl­
methadone.buprenorphine.nattrexone. 
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harm and do not Increase drug use.!.! One commissioner even quoted the Bible as he voted to shut it 
down. Use of naloxone to reverse overdose has been decried as ·enabling these people" to go on to 
overdose agaln.&4 

In this frame of mind, only tota l abstinence Is seen as successful treatment for SUD, usually as a result 
of a 12-step or faith-based program. MA f Is considered by many to be simply ·substitut ing one drug 
for another drug. •ss This belief Is so common that even the former Secretary of the Department Is on 
the record as opposing MAT because he didn't believe It would "move the dial," since people on 
medication wourd be not "completely cured. "so The scientific consensus Is that SUD Is. a chronic 
disease. and yet many recoil from the Idea of t reating SUD with medication like any other lllness such 
as diabetes or heart disease.•' The White House's own opioid commission found that "negat ive 
attitudes regarding MAT appeared to be related to negative Judgments about drug users In general 
and heroin users In particular:•• 

People with SUD already suffer due to stigma and have a difficult t ime finding appropriate care. For 
example, It can be difficult t o find access to local methadone clinics In rural areas.•• Other roadblocks. 
such as artificial caps on the number of patients to whom doctors can prescrlbe buprenorphlne, 
further prevent people with SUD from receiving appropriate care.•• Only one-third of treatment 
programs across the country provide MAT, even though treatment wi th MAT can cut overdose 
mortality rates In half and Is considered the gold standard of care. 01 The current Secretary of the 
Department has noted that expanding access to MAT Is necessary to save lives and tha t It will be 

" German Lopez, All Indiana county just halted a lifesaving needle exchange program, citing the Bible, 
VOX. Oct. 20, 2017, https:l/www.vox.com/policy-and-politicsl2017/10120/16507902/indiana-lawrence­
county-needle-exoehange, 
54 Tim Craig & Nk;ole Lewis, As opioid overdoses exact a higher price, communities ponder who should 
be saved, WASH. POST, Jul. 15, 2017, htlps:l/www.washingtonpost.com/worldlas-opioid-overdo.ses-exact­
a-higher-price-communlties-ponder-who-should-be-savedl201 7 /07 /1511 ea91890-67f3-11 e 7-8eb5-
cbccc2e 7bfbf_story.html?utm_term=. 4184C42f806c. 
56 Lopez, supra note 75. 
S8 Eric Eyre, Trump officials seek opioid solutions In WV, CHARLESTON GAZETTE-MAIL, May 9, 2017, 
https:1/www.wvgazettemail.com/newslhealth/lrump-officlats-seek-opiold-solutions-ln-wv/article_52c417d8-
16a5-59d5-8928-·13ab073bc02b.html. 
57 Nora D. Volkow et al., Medication-Assisted Therapies - Tackling the Opioid-Overdose Epidemic, 370 
NEW ENG. J. MEO. 2063, http:/lwww.nejm.org/dollfulll10.1056/NEJMp1402780. 
58 Report of the President's Commission on Combating Drug Addiction and the Opioid Crisis, Nov. 1, 
2017, hllps://www .whilehouse.gov/siles/whltehouse.gov/fileslimageslFinal_Report_Draft_ 11-1-2017 .pdf 
59 Christine Vestal, /11 Opioid Epidemic, Prejudice Persis.ts Against Methadone. STATELINE, Nov, 11, 2016, 
http:llwww.pewlrusts.org/enlresearch-and-analysis/blogslstateline/2016/11/11fln-opiold-epldemic­
prejudice-persisls-against-methadone 
.., 42 C,F,R. §8.610, 
61 Matthais Pierce, et al., lmpac;t of Treatment for Opioid' Dependence on Fatal Drug-Related Poisoning: A 
National Cohort Study in England, 111 :2 ADDICTION 298 (Nov. 2015); Luis Sordo, et al., Mortality Risk 
Ouiing and After Opioid Substitution Treatment: Systematic Review and Meta-Analysis of Cohort Studies, 
BMJ (2017), http-l(www.bmj.comlcontent/357/bmj.j1550. ; Alex Azar, Secretary, U.S. Oepl of Health & 
Hum, Serv., Plenary Address to Nalional Govemors Association, (Feb. 24, 2018), 
https:l/www.hhs.govlaboul/1eadership/sec,etarylspeechesl2018-speeches/plenary-addres-to-nationa~ 
govemors-association.hlml. 

13 



HHS Conscience Rule-000135837

Case 1:19-cv-04676-PAE   Document 180-17   Filed 09/05/19   Page 15 of 18

JA 1711

-
"Impossible" to quell the opioid epidemic without Increasing the number of providers of fering the 
evidence-based standard of care.•' This rule. which allows misinformation and personal f eelings to 
get In the way of science and llfesavlng treatment will not help achieve the goals of the 
administration: it will instead trigger count less numbers of deaths. 

V. The proposed ruie permits heaith care professionals to opt out of providing medical care 
that the p<Jbllc expects by allowing them to disregard evidence-based standards of care 

Medical practice guidelines and standards of care establlsh the boundaries of medlcall care that 
patients can expect to receive and that providers should be expected to dellver. The health services 
impacted by refusals are o f ten related to reproductive and sexual health. which are impl icated In a 
wide range of common health treatment and prevention strategies. Information. counseling. referral 
and provisions of contraceptive and abortion services are part of the standard of care for a range of 
common medica l conditions Including heart disease, diabetes, epilepsy. lupus. obesity, a·nd cancer. 
Many of these conditions disproportionately affect women of color.03 The expansion of these refusals 
as outlined in the proposed rule will put women, parttcularty women of color, who experience these 
medical conditions at greater risk for harm. 

Moreover, a 2007 survey of physicians working at religlousty-a fflliated hospitals found that nearly one 
in five (19 percent) experienced a clinical conflict with the religiously-based policies of the hospital."" 
While some of th ese physicians might refer their pat ients to another provider who could p rovide the 
necessary care. one 2007 survey found that as many as one- third of pat ients (nearly 100 million 
people) may be receiving care from physicians who do not believe they have any obllgatlo ns to refer 
their patients to other providers.•• 

62 Azar. supra note 84. 
63 For example, Black women are three times more likely to be diagnosed wtth lupus than white women. 
Latinas and Asia 11, Native American, and Alaskan Native women also are likely to be diagnosed with 
lupus. Office on Women's Health, Lupus and women, U.S. DEPi' HEALTH & HUM. SERV. (May 25, 201 7), 
httos:lfwww.womensheagh.ggyllupus/]upus~and;women~ Black and Latina women are more likely to 
experience higher rates of diabetes than their white peers. Office of Minority Health, Diabetes and African 
Americans, U.S. DEPi'OF HEALTH & HUM. Se.RV. (Jul. 13, 2016), 
https://minorilyhealth.hhs.gov/omh/browse.aspx?lvl=4&1vlid=18; Office of Minority Health, Diabetes and 
Hispanic Americans, U.S. DEP'i OF HEALTH & HUM. SERV. (May 11, 2016), 
https://minorityhealth.hhs.gov/omh/browse.aspx?lvl=4&tvlid=63. Filipino adults are more likely to be 
obese in comparison to the overall Asian population in the United States. Office of Minority Health, 
Obesity and Asian Americans. U.S. DEP'T OF HEALTH & HUM. SERV. (Aug. 25, 2017), 
https://minorityhealth.hhs.gov/omh/browse.aspx?lvl=4&1vlid=SS. Native American and Alaskan !Native 
women are more likely to be diagnosed with liver and kidney/renal pelvis cancer in comparison to non­
Hispanic wMe women. Office of Minority Health, Cancer and American Indians/Alaska Natives, U.S. 
DEP'T Of HEALTH & HUM. SERV. (Nov. 3, 2016), 
https://minorityhealih .hhs.gov/omh/browse.aspx?lvl=4&tvlid=31. 
64 Debra B. Stulberg M.D. M.A., et al., Religious Hospitals and Primary Care Physicians: Conflicts over 
Policies for Paffent Care. J . GEN. INTERN. MED. 725-30 (201 0) available 
at http://www.ncbi nlm.nlh.gov/pmc/artlcles/PMC2881970/. 
60 Farr A. Curlin M D., et al .• Religion, Conscience, and Controversial Cllnica/ Practices, New ENG J Meo. 593-
600 (2007) availaole at http·f(w(w ncbl •Im nib goy1prnc1a,hcIes1PMC2867473/. 
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-
a. Sexually transmitted Infections (STls] 

Religious refusals also Impact access to sexual health care more broad ly. Contraceptives and access 
to preventative t reatment for sexually t ransmitted Infections are a critical aspect of health care. The 
CDC estimates that 20 mlllion new sexually t ransmi tted Infections occur each year. Chlamydia 
remains the most commonly reported infectious disease in the U.S .. whiie HIV/ At OS remains the most 
life threatening. Women. especially young women. and Black women. are hit hardest by Chlamydia­
with rates of Ch.iamydla 5.6 t imes higher for Black than for white Amerlcans.66 Consistent use of 
condoms results In an 80 percent reduction of HIV transmission. and the American Academy of 
Pediatr ics. the American College of Obstetricians and Gynecologists. and the Wo rid Health 
Organization all recommend the condom use be promoted by provlders.6 7 

b. HIV Health 

For HIV. In addition to consistent condom use. p re-exposure prophylaxis (PrEP) and post-exposure 
prophylaxis (PEP) are an Important part of prevent ion for those at high risk for contracting HIV. The 
American College of Obstetricians and Gynecologists recommends that PrEP be considered for 
individuals at high risk of contracting HIV.•• Under the proposed rule. an Insurance company could 
refuse to cover PrEP or PEP because of a religious belief. Refusals t o p romote and facilitate condom 
use because of religious beliefs and refusals to prescribe PrEP or PEP because of a patient's perceived 
or actual sexual o rientation, gender Ident ity. or perce lved or actual sexual behaviors Is In violation o f 
the standards of care and harms patients already at risk for experiencing health disparities. Both PrEP 
and PEP have been shown to be highly effective in p reventing HIV infection. Denying access to this 
treatment would adversely Impact vulnerable. highest risk populations Including gay and bisexual 
men. 

VI. The regulations are overly broad, vague, and wlll causa confusion In the health care delivery 
system 

.. Sexually Transmitted Disease Surve/f/ance 2016, CTR:. FOR DISEASE CONTROL & PREVENTION {Sepl. 
2017), htipS1/www .cdc.gov/sld/slats 16/CDC _2016_ STDS _Report-for508WebSep21 _2017 _ 1644.pdr. 
"' American Academy of Pediatrics Commijtee on Adolescence, Condom Use by Adolescents, 132 
PEDIATRICS (Nov. 2013), hllp://pediatncs.aappublicatlons.org/con1env132/5/973; American Academy of 
Pediatrics, American College or Obstetricians and Gynecologists, March or Dimes Birth Derects 
Foundation. Guidelines ror perinalal care. 6th ed. Elk Grove Village, IL; Washinglon, DC: American 
Academy or Pediatrics; American College or Obstetriciams and Gynecologists; 2007; American College or 
Obstetricians and Gynecologists. Barrier methods or contraception. Brochure (available at 
http://www.acog.org/publications/patient_education/bp022.cfm). Washington, DC: American College or 
Obstetricians and Gynecologists; 2008 July; World Health Organization, UNAIDS, UNFPA, Position 
statement 011 condoms and HIV prevention, UNICEF (2009), 
https://www.unicef.org/aids/files/2009_posmon_paper_condoms_en.pdf . 
.. ACOG Committee Opinion 5g5; Preexposure Prophylaxis for the Prevention of Human 
Immunodeficiency Virus, AM. COLL. OBSTETRICIANS & GYNECOLOGISTS (May 201 4), 
hllps://www.acog.org/Clinicai-Guidance-and-Publications/Commijtee-Opinions/Committee-on­
Gynecologi<>Pradice/Preexposure-Pmphylaxis-for-the-Prevention-of-Human-lmmunodeficiency-Virus. 
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The regulations dangerously expand the application of the underlying statutes by offering an 
extremely broad definit ion who can refuse and what t hey can refuse to do. Under the proposed rule. 
any one engaged In the health care system could refuse services or care. The proposed rule defines 
workforce to include "volunteers, trainees or other members or agents of a covered entity. broadly 
defined when the conduct of the person Is under th& control of such entity:·•• Under this defini tion, 
could any member of the health care workforce refuse to serve a patient In any way - could a nurse 
assistant refuse to serve lunch to a transgender pat ient. could a blllfng speclalfst refuse to help a 
pat ient who had sought contraceptive counselfng? 

a. PlscrJmloatloo 

The failure to define the term "discrimination" will cause confusion for providers. and as employers. 
expose them to rlabllfty. Tit le VII already requires that employers accommodate employees· relfglous 
beliefs to the extent there ls no undue hardship on the employer.70 The regulations make no reference 
to Tltle VII or current EEOC guidance, which prohibits discrimination against an employee based on 
that employee's race, color, religion, sex. and natlonei orlgln.71 The proposed rule should be read to 
ensure that the long-standing balance set in Title VII between the right of individuals to enjoy 
reasonable accommodation of their religious beliefs and the right of employers to conduct their 
businesses without undue interference is to be maintained. 

By falling to define "'dlscrlmlnatlofl. • supervisors In health care settings wlll be unable to proceed In 
the orderly delivery of health care services, puttin9 women·s health at risk. The proposed rule 
impermlsslbly muddles the Interpretation of Tit le Vl l and current EEOC guidance. If implement&d, 
health care entit les may be forced to choose between complying with a fundamentally misguided 
proposed rule and long-standing Interpretation of Title VII. 

Finally, the proposed rule's lack of c larity regarding w hat constitu tes discrimination. may undermine 
non-discrimination laws. Because of the potential harm to individuals If religious refusals were 
allow&d. courts have long reJ&eted arguments that religiously affllfated organizations can opt out of 
anti-discriminat ion requlrements.72 Instead, courts have held that the government has a compelling 
interest in ending discrimination and that anti-discrimination statutes a re the least restrictive means 
of doing so. Indeed, the majority opinion In Burwell v. Hobby Lobby Stores, Inc. makes It clear that the 
decision should not be used as a ·shield" to escape legal sanction for discrimination in hiring on the 

60 83 Fed. Reg . 3894. 
70 42 u.s.c. § 2000e-2.; Title VII of the Civil Rights Act of 1964, U.S. EOUAI. EMP'T. OPPORTUNllrY COMM'N 
(2018) . htlpS'.//www.eeoc.govnaws/statutes/lttlevll.cfm. 
n 1d. 
72 See e.g .. Boo Jones Univ, v, United States, 461 U.S. 574 (1983) (holding thal the government's interest 
in elimlnaUng racial discrimination in education outweigh.ed any burdens on religious belleFs imposed by 
Treasury Department regulations); Newman v. Piggie Park Enters., Inc. , 390 U.S. 400 (1968) (llolding 
that a restauranl owner could not refuse to comply with the Civil Rights Act of 1964 and not serve Aflican­
Amelican custo11>0rs based on his religious beliefs); Dole v. Shenandoah Baptist Church, 899 F.2d 1389, 
1392 (41h Cir. 1990) (holding a religious sehool could not compensate women less than men based on 
the belief that "lhe Bible clearly teaches that the husband is the head of the house, head of the wife, head 
of the family"); Hamiffon v. Southland Christian Sch., Inc. , 680 F.3d 1316 (11th Cir. 2012) (reversing 
summary judgment for religious school that daimed a religious right to fire teacher for becoming pregnant 
outside of marriage). 
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basis of race. because such prohibitions further a ffcompelllng interest In providing an equal 
opportunlty topartlclpate In the workforce without regard to race:· and are narrowly tallor,ed to meet 
that ·critical goal."73 The uncertainty regarding how the proposed rule will Interact with non­
dlscrlmlnatlon laws Is extremely concerning. 

Conclusion 

Callen· Lorde Community Health Center opposes the proposed rule as It expands religious refusals to 
the detriment of patients· health and well-being. we are concerned that these regulations, l f 
Implemented, wlll interfere in the pat ient-provider relatlonshlp by undermlnlng Informed consent. The 
proposed rule will allow anyone In the health care sett1ng to refuse health care that Is evidence-based 
and Informed by the highest standards of medical care. The outcome of this regulatlon will harm 
communities who already lack access to care and endure discrimination. 

Thank you for your attention to our comments. If you have any questions, please reach out to the 
following: 

Nale Toussaint 
TGNB Health Advocacy Coordinator 
ntoussa1ot@caHen·lorde om 
2'12-271-7200 ext.7134 

Klmberlelgh Joy Smith, MPA 
Senior Director for Communi ty Health Planning and Polley 
ksmlth@callen-lorde org 
212-271-7184 

13 ButWe/1 v. Hobby Lobby Stores, Inc., 134 S. Cl. 2751, slip op. at 46 (2014). 
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~ OHIO 
a •HOSPITAL 
"-" ASSOCIATION 

March 27, 20 I 8 

Submitted vin Federal eRulemaking Portal Ill bup://www.rcgulations.gov 

U.S. Depmtment of HealU1 aod Human Services 
Office for Civil Rights 
Allcntion: Conscience NPRM, RIN 0945-ZA03 
Hubert H. Hu01pbrey Building, Room 509fl 
200 Independence Avenue SW 
Washington, DC 20201 

Collaborating Lo 
Ensure a Healthy Ohio 

Re: Proposed Rulo ro: Protecting Statutory Conscience Rights in Health Care 
Department of Health and £foman Services, Office for Civil Rights, RIN 0945-ZA03 
Docket No.: HHS-OCR-2018-0002 

Dear Office for Civil Rights, Office of the Se<:retary, HHS: 

Oa behalf of aur 23 3 member hospitals and 13 health systems, the Ohio I lospital Association (OHA) 
appreciates the oppo,tunity to provide feedback on the Office of Civil Rights (OCR) proposed rules ensuring 
the protection ofs111tutory conscience rights in health care. Ohio's hospitals support the need to protect 
health care workers' deeply beld religious beliefs aod moral convictions. 

As health care organizations, Ohio hospitals' fundamental goal is to provide safe and effective ca re to all 
patients who present for care in tl1e hospital, including those who present in the hospital emergency 
department. At the same time, conscience prolcctlons for health care professionals arc long .. standing under 
current law and hospitals have policies in place lO accommodate diffeJing religious and moral convictions of 
tl1eir workforce. Though OHA largely supports the goals to be achieved by the proposed rule, we have a 
concern that strict application or enforcement of the rule as proposed could result in unpredictable and 
adverse consequences for some patients. For example, the rule could be read to allow a health care 
professional to refuse to deliver care to a patient even in an emergency situation, based on tbc health care 
professional's religious beliefs or moral convictions. 

OIIA believes the needs of the patient must bo met to the greatest extent possible in all cases. Accordingly, 
OHA believes there is a solution that will both respect and accommodate a cnregiver's beliefs nod UJOJ'O] 

convictions wh,le at tl1e some time ensuring patients get the care they need. Specifically, OHA suggests the 
nile require the caregiver to provide advance written notification of their religiom, beliefs or moral 
couvictions to their employer prior to any such encounter, so tbat an accommodation oftf1ose beliefs can be 
made while also allowing for a developed contingency plan to be put in place to ensure patients g<:t the 
timely and uninterrupted care they need. Such a requirement would also ensure that a patient in need of 
emergency care is not refused care by a caregiver whose be liefs do not permit them lo care for the patient. 
And the requirement would allow the employer sufficient motice to put a plan in place to ensure the patient 
receives the necessary ea.re, wh..ilc accommodating the caregiver's beliefs, and wit110ut undue embarrassment 
for any of the pm1ies. 

OHIOliOSPITALASSOCIA.TION • 1S5E.8ro.tdSt,. Sultt301 • COlumbus..OH •.32J.S,J640 • t 6l•.221.761• • f 6l•.22.1.•771 • oh"lohospit.1ts.org 
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O ffice for Civil Rights 
March 27, 2018 
Page2 

OHA appreciates your coasideration of irs proposed solucioo, which both respects U1e beliefs of caregivers 
and ensures al I patients can receive whatever care they need in whatever circumstance they present 
themselves for care, including in cases of emergency. 

Sr. V.P. & General Counsel 
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U.S. Department of Health and Human Services 
Office for Civil Rights 

Attention: Conscience N PRM, RIN 0945-ZA03 
Hubert H. Humphrey Bujlding 
Room 509F 

200 lndependence Avenue, S.W. 
Wasrungton, D.C. 20201 

March 27, 2018 

RE: Public Comment in Response to the Proposed Regulation, Protecting Statutory Conscience 
Rights in Health Care RIN 0945-ZA03 

To Whom It May Concern: 

New Voices for Reproductive Justice is a Human Rights and Reproductive Justice advocacy organization 
with a mission to build a social change movement dedicated to the full health and well-being of Black 
women, femmes, and girls in Pennsylvania and Ohio. Since 2004 the organization has served over 
75,000 women of color and LGBTQ+ people of color tl1rough community organizing, grassroots 
activism, civic engagement, youth mentors!up, leadership development, culture change, public policy 
advocacy and political education. 

New Voices defines Reproductive Justice as the human right of all people to have full agency over their 
bodies, gender identity and expression, sexuality, work, reproduction and the ability to form 
fami lies. New Voices for Reproductive Justice opposes efforts by the Federal Administration and the 
U.S. Department of Health and Human Services to make it easier for a wide range of institutions and 
entities, including hospitals, pharmacies, doctors, nurses, even receptionists, to deny patients the critical 
care they need via the proposed rule entitled "Protecting Statutory Conscience Rights in Health Care" 
published January 26.1 

In allowing unprecedented discretion of providers on religious, ethical, or moral grounds, the proposed 
conscience and religious freedom provisions make it easier for patients to be denied crucial healthcare 
and to encounter ham1ful provider bias. Women of color and LGBTQ+ people of color, in particular, 
a lready face disproportionate and systemic barriers to accessing care. Under these newly proposed rules, 
blatant racism, homophobia, trru1sphobia, and gender discrimination are given the opportunity to run 
rampru1t in the health care system without consequence. 

This proposed regulation would exacerbate the challenges that many patients -- especially women, 
LGBTQ people, people of color, immigrants and low-income people -- already face in getting the health 

care they need in a timely maimer and at au affordable cost. The rule would expose vulJ1erable patients to 
increased discrimjnation and denials of medically indicated care by broadening religious health care 
provider exemptions beyond the existing limited circumstances a llowed by law. Moreover, while 

1 Protecting Statutory Conscience Rights in Health Care, Delegations of Authority. 83 Fed. Reg. 3880 (proposed J,m. 26.2018) (10 be codified or 
45 C.F.R. pl. 88) (hereinafter Rulcl. 
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protecting health providers who deny care, the rule would provide no protections for patients who are 

being denied care - even in emergencies. As drafted, the rule would not even require that patients be 
informed of all their potential treatment options and referred to alternative providers of needed care. 

We urge the administration to put patients first, and withdraw the proposed regulation because of the 
serious problems enumerated below. 

1. The rule improperly seeks to expand on existing religious refusal exemptions to potentially allow 
denial of any health care service based on a provider's personal beliefs or religious doctrine. 

Existing refusal of care laws (such as for abortion and sterilization services) are already being used across 
the country to deny patients the care they need.2 The proposed rule attempts to expand on these laws in 
nw11erous ways that are directly contrary to the stated purpose of the existing laws. Specifically, the 
Department and its Office for Civil Rights (OCR) are attempting to require a broad swatl1 of entities to 

allow individuals to refuse "any lawful health service or activity based on religious beliefs or moral 
convictions ( emphasis added). "3 

This expansive interpretation could lead to provider denials based on persona l beliefs tl1at are biased and 
discriminatory, such as objections to providing care to people who are transgender or in same-sex 

relationships. We are aware of cases in which this type of w1just denial of care has occurred, such as a 
California physician's denial of donor insemination to a lesbian couple, even though the doctor routinely 
provided the same service to heterosexual couples. 4 

We are also concerned about potential enabling of care denials by providers based on tl1e ir non-scientific 

personal beliefs about other types of health services. For example, certain religiously-affiliated hospitals 
and individual cbnicians have refused to provide rape victims with emergency contraception to prevent 

pregnancy5 based on the belief that it can cause an abortion, even though tl1ere is no scientific evidence 
that this is the case. 

2. The rule would protect refusals by anyone who would be "assisting in the performance of" a 
health care service, to which they object, not just c.linicians. 

The mle seeks to protect refusals by any " member of die workforce" of a health care institution whose 
actions have an ··articuJable connection to a procedure, health services or health service program, or 

research activity." The mle includes examples such as "counseling, referral, training and other 
arrangements for the procedure, health service or research activity." 

'See. e.g .. Reji,sals 10 Provide Hec1/1h Care Threaten the Health and lives of Pa11en1s Na11onw1de, NAT'L Wo1v1EN·s L. CTR. (2017). 
hups:/,nwlc.org, resources rcfusals•tO•providc•hcal1 h...carc•lhrcatcn-t hc-hcalth•and-1 ivcs-of-patient!'i-nationwi de'; Uttley, L., ct al. Aif iscarriage of 
Medicine. MergcrWatch and the ACLU (2013). ht1ps://www.aclu.org1rcport.'miscarriagc-mcdicinc. 
'See Rule s11pra note l. at 12. 
• Hardaway, Lisa, Selllement Reached In Case of lambda Legal lesbian Client Denied Infertility Trea1111ent by Chris11an F11ndamentalis1 
Doctors. Lambda Legal. September 29. 2009, accessed at https:/lw\\ w.lambdalegal.orglnc\\s/ca 20090929 settlement-read1ed. 
'Erdely. Sabrina, Doctors' beliefs ccm hinder patient care, SELF magazine, June 22. 2007. accessed at 
hup:l/www. nbcncws.comlid 19190916 print /I ldisplavmodci I 098 
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An expansive interpretation of"assist in the performance of' thus could conceivably allow an ambulance 

driver to refiise to transport a patient to the hospital.for care he/she finds objectionable. It could mean a 
hospital admissions clerk could refuse to check a patient in for treatment the clerk finds objectionable or a 
technician could refuse to prepare surgical instruments for use in a service. 

On an institutiona l level, the right to refose to "assist in the pcrfonnance of' a service could mean a 
religiously-affiliated hospital or clinic could deny care, and then also refi.,se lo provide a palienl wi/h a 
referral or trans.fer to a willing provider of the needed service. 

The proposed nile thus could be read as allowing health provi.ders to refuse to inform patients of all 
potential treatment options. A 2010 publication of the National Health Law Progran1, "Health Care 
Refusals : Undermining Quality of Care for Women," noted " refusal clauses and institutional restrictions 

can operate to deprive patients of the complete and accurate information necessary to g ive informed 
consent.''6 

3. The rule does not address how a patient's needs would be met in an emergency situation. 

There have been reported instances in which pregnant women suffering medical emergenc ies - including 
premature rupture of membranes (PPROM) and ectopic pregnancies7 

-- have gone to hospital emergency 
departments and been denied prompt, medically-indicated care because of institutional relig ious 

restrictions.8 The proposed rule fails to address treatment of patients facing emergency health situations, 
including an emergency requiring miscarriage management or abortion, thereby inviting confusion and 
great danger to patient health. The Emergency Medical Treatment and Active Labor Act (" EMT ALA") 
requires hospitals to provide to anyone requesting treatment an appropriate medical screening to 
determine whether an emergency medical condition exists, and to stabilize the condition or if medically 

warranted to transfer the person to another facility.9 Under EMT ALA every hospital is required to comply 
- even those that are religiously affi liated.10 Because the proposed rule does not ment ion EMT ALA or 
contain an explicit exception for emergencies, some institutions may believe they are not required to 

comply with EMTALA's requirements. This could result in patients in emergency circumstances not 
receiving necessary care. 

• ·11,e NHeLP publicalion noled (nt page 21) that the Ethical and Religious Directives for Catholic Healthcare Services. which govern care "l 
Calholic hospitals. limit the infom1ntion a patient can be given about treatment altern atives to tho~e considered ._morally legitimate .. within 
Ca1holic religious teaching.s. (Directive No. 26). 
' Foster. AM, a nd Smith. DA, Do religious restrictions influence ectopic pregnancy management? A national q110/italive s111dy. Jacob lnstilulc for 
Womcn·s Health, Women·s Health Issues. 2011 Mar-Apri; 21(2): 104-9, accessed at https:'i\\ww.ncbi.nlm.nih.govlpubmcd.i21353977 
8 Stein. Rob, Religious hosp11als · restrlclions sparking conflicts. scruli'ny. TI1e Wa.shington Post. fanuary 3.2011. accessed at 
https:// ,, ww. washingt on post .com/hcalth•en vironment•scienceird i gious-hospital s•rc~I ri ctions-sp:,rk i ng-con nicts-
scruti nv.'2011101 /03/ AB \"V '-'111 D story.html?uun tcnn .cc34abcbb928 
• 42 U.S.C. § 1295dd(a)-(c) (2003). 
00 In order to e ffectuate the important legislative purpose. inslillltions claiming a relig ious or moral objec1ion to treatment must comply with 
EMT ALA, and courts agree. See. e.g., Shelton v. University of Medicine and Dentistry, of New Jersey. 223 f'.3d 220, 228 (3"' Cir. 2000): In re 
8abyK. 16 f'.3d 590,597 (4"' Cir. 1994); Nansen v. Medical Staffing Network. Inc. 2006 WL 1529664 (W.D. Wis.): Grant v. Foln1iew Hosp .. 
2004 WL 326694, 93 Fair Empl. Prac. Cm·. (BNA) 685 (D. Minn. 2006); Brownfield v. Dame/ Freeman Manna 1/osp .. 208 Cal. App. 3d 405 
(Ca. Ct. App. 1989): Barris v. Co11ntyoflos Angeles. 972 P.2d 966, 972 (Cal. 1999). 
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4. Health care institutions would be required to notify employees that they have the right to refuse 
to provide ca1·e, but would not be required to notify patients about the types of care they will not be 
able to receive at that hospital, pharmacy, clinic or doctor's office. 

l11e rule sets forth extensive requirements for health care institutions, such as hospitals, to notify 

employees about their refusal rights, including how to file a discrimination complaint with OCR. The mle 
requires posting of such notices on the employer's website and in prescribed physical locations within the 
employer's building. The mle also sets forth the expectation that OCR ·would investigate or do 
compliance reviews of whether health care institutions are following the posting mle.11 

By contrast, the mle contains no requirement that patients be notified of institutional restrictions 011 

provision of certain types of care. Such notification is essential because research has found that patients 
often are unaware of service restrictions at religiously sponsored health care institutions.12 

5. The rule conflicts with other existing federal laws, including the Title VII framework for 
accommodation of employee's religious belie fs. 

The Proposed Rule generates chaos through its failure to account for existing laws that conflict with the 
refusals of care it would create. For example, the proposed mle makes 110 mention of Title VU, 13 the 

leading federal la"v barring employment discrimination, or current Equal Employment Opportunity 
Commission (EEOC) guidance on Title VII. 14 Title VII requires reasonable accommodation of 
employees· or applicants ' sincerely held religious beliefs, observances, and practices when requested, 
unless the accommodation would impose an "undue hardship" on an employcr. 15 The proposed mle, 

however, sets out an entirely d ifferent and conflicting standard, leaving health care employers in the 
impossible position of being subject to and trying to satisfy both. 

6. The proposed rule carries severe consequences for patients and will exacerbate existing 
inequities. 

a. Refi,sals of care make ii difficult/or many individuals to access the care they need 

Across the country, refusals of care based on personal beliefs have been invoked in countless ways to 
deny patients the care they need. 16 One woman experiencing pregnancy complications rushed to the only 
hospital in her community, a religiously affiliated faci lity, where she was denied the miscarriage 

11 111c notice requirement is spelled out in section 88.5 of the proposed nilc. 
12 See, for example. Freedman, Lori R.. Luciana E. Hcben. Molly F. Bat1istclli. and Debra B. Stu Iberg. Re/igio11s hospital polic ies on 
reprod11ctive care: what do patients want ro knoll'? American Joumal of Obstetrics & Gynecology 2 18, no. 2 (20 18): 25 l -cl , accessed here: 
hnpJ/www.ajog.org/artick/S0002-9378(l7)32-l44-41folltc.": :,!so Guiahi, Maryam. Jeanelle Sheeder. and Stephanie Teal. Are women a ll'are of 
relrgio11• restricrions on reproductive healrh ar Cathol,c ho,p,tals? A ,11n,eyofwo111en ·s expectations and preferences f or family planmng 
care. Contraception and Stulbcrg, D., ct all. accessed here: http://www.contraccptionjoumal.org/articlc/SOOJ0-7824(14)00358-&'fitlltex1; Do 
women know when rheir hospital i., Catholic and how this affects their care? Restrictions in Ca rholic Hospitals (PARRCH) narional survey. 
Contraception, Volume 96. Issue 4. 268-269,accesscd here: http:l,www.con1racep1ionjoumal.org/articlclSOOI 0-7824(l7)30235-41folltcx~ a 
" 42 U.S.C. § 2000c-2 ( 1964). 
14 Title VII of the Civil Rights Act of /964. U.S. EQUAL EMP0 T. OPPORTUNITY Co1,,1M 0 N (2018), https://www.ceoc.gov/la\\s,statutcs/titlcvii.cfm. 
"See ,d. 
"See. e.g .. supra note 2. 
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management she needed because the hospital objected to this care.17 Another woman experiencing 
pregnancy loss was denied care for 10 days at a religiously affiliated hospital outside Chicago, Illinois. 18 

In New Jersey. a transgender man was denied gender affirming surgery at a religiously affiliated hospital, 
which refused to provide him a hysterectomy. 19 Another patient in Arkansas endured a number of 
dangerous pregnancy complications and could not risk becoming pregnant again. She requested a 
sterilization procedure at the time of her Cesarean delivery, but her Catholic hospital provider refused to 
give her the procedure.20 Another woman was sent home by a religiously affiliated hospital with two 
Tylenol after her water broke at 18 weeks of pregnancy. Although she returned to the hospital twice in the 
following days, the hospital did not give her full information about her condition and treatment options.21 

b. Refi,safs of care are especially dangerous for those already facing barriers to care 

Refusals of care based on personal beliefs already make it difficult for many individuals to access health 
care and have real consequences for those denied the care they need because of a provider or hospital's 
religious beliefs. Wl1en women and families are w1insured, locked into managed care plans that do not 
meet their needs, or when they cannot afford to pay out of pocket for services or travel to another 
location, refusals bar access to necessary care.22 This is especially tnie for immigrant patients who often 
lack access to transportation and may have to travel great distances to get the care they need.23 In rural 
areas there may be no other sources of health and life preserving medical care.2A When these individuals 
encounter refusals of care, they may have nowhere e lse to go. 

This reality is especially troubling because individuals who already face multiple and intersecting forms 
of discrimination may be more likely to encounter refusals. For example, new research shows that In 19 
states, women of color are more likely than white women to g ive birth in Catholic hospitals.25 Catholic­
affiliated hospitals must follow the Ethical and Religious Directives (ERDs) which provide guidance on a 
wide range of hospital matters, including reproductive health care, and can keep providers from offering 
the standard of care.26 The reach of this type of religious refusal of care is growing with the proliferation 

11 See Kira Shepherd, el al.,Bearing Faith The l1111i1s ofCalholic Health Care for Women of Color, PIJB. R1mrrs PRIVATE CONSCIENCE PROJECT 
l, 6 (2018). https://www.law.columbia.edu sites default/files!microsilestg~nder-sexu'11itv1PRPCP bearingfaith.pdf. 
"See Julia Kaye, el al., Health Care Denied, AIYL Crva.. LIBERTIES UNION 1, 12 (2016), 
h11ps://www.aclu.orglsitc&'dcfault/filcs/Jicld documcnt/hcallhcarcdcnicd.pdf. 
"See Kira Shepherd. el al.. supra note 19. at 29. 
"See The Parienl Should Come Firsr: Refi,sals 10 Provide Reproductive Heahh Care, NAT'!. WO!',,{fil(S L. CTR.(2017), h11ps:/lnwlc­
ciw491ixg"51bab.stackpalhdns.com/\\p-contenl/upload..si20171051Refusals-FS.pdf; Sandhya Somashckhar, A Pregnafll Woman Wa111ed her Tubes 
Tied. Her Cat ho/re Hospital Said No., WASH. POST (Sept. 13.2015), https: I www.wnshingtonpos1.com/na1ional,a-pregnan1-wonum-w:111ted-her­
tubcs-ticd-hcr-catholic-hospilal-said-no.l2015/09/ 13. bd2038ca-57cf-1 I c5-8hb 1-b488-d23 I hlxl2 storv. h1ml?u1111 1cm1-.8c022b364h75. 
"See Kira Shepherd, et al.. supra note 19. al 27. 
22 In 2016. a n eslimated 11 percenl of women between the ages of 19 to 64 were uninsured. S ingle mothers. women of color. and low-income 
women are more likdy 10 be unins ured. Women ·s Health Insurance Coverage, 1':AISeR FAMlLY FOUND. I. 3 (Oct. 3 1.2017), 
http:ltfil1?s.kll:oreiartnchmcnt/fact-~hcet-womens-h~nlth-in~urn11c~-cov~ragc. 
2.1 Alhena Tapales et al., The Se,.,iol and Reproductive Health ofFore1gn-Bom Women in the Un ited States. CONTRACEPTION 8. l G (2018), 
hup:llww\\ .Contracep1ionjoumal.orglartick/ SOOI0-7824( I 8)30065-9/pdl: Na1' I I .11ina lnsl. For Reproductive l·foalth & Ctr. For Reproduc1ivc 
Rights. Nue.,1ra Vo:. N11estra Salud. Nuestro Tei.·as: the Fig hi for Women ·s Reproductive Health in 11,e Rio Grande Valley I, 7 (2013 ), 
hap:/ lww". nuestrolexas.orgipd ONT-sprend. pdf. 
'-' Since 20 I 0, eighty-three niral hospitals ha,•c closed. See Rural Hospilal Closures: Jamw1y 2010- Presenr, THE c ix:a. G. SHEWS Cm FOR 
1-IEALTF! ScRVS. RES.(2018), h1tp:/1www.shcpscc111er.unc.edLtlprograms-projccts1rurnl-health nin,1-hospital-<:losuresl. 
"See Kirn Shepherd, el al .. supra note 19. at l2. 
"See id. at 10-13. 
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of both the types of entities using religious beliefs to discriminate and the number of religiously affiliated 
entities that provide health care and related services.27 

7. The Department is abdicating its responsibility to patients 

lffinalizcd, the proposed rule will represent a radical departu.re from the Department's mission to combat 
discrimi.nation, protect patient access to care, and eliminate health disparities 

The proposed mle seeks to divert limited resources away from ending d iscrimination. De facto 
segregation, for example, continues to contribute to poorer health outcomes for Black people. For 
example, Black women are three to four times more likely than white women to die during or after 
childbirth.28 Lesbian, gay, bisexual, and transgender individuals also encounter high rates of 
discrimination in health care.29 Eight percent of lesbian, gay, bisexual, and queer people and 29 percent of 
transgender people reported that a health care provider had refused to see them because oftl1eir actual or 
perceived sexual orientation or gender identity in the year before tl1e survey.30 OCR must work to address 
tl1ese disparities, yet tl1e proposed mle is antiilietical to OCR's mission. 

8. The proposed rule will make it harder for states to protect their residents 

The proposed rule will have a chilling effect on the enforcement and passage of state laws that protect 
access to health care and prevent discrinunation against individuals seeking medical care. Moreover, the 
proposed rule invites states to further expand refusals of care by making clear iliat tltis expansive mle is a 
floor, and not a ceiling, for religious exemption laws.31 

Conclusion 

111e proposed pule will allow religious beliefs to dictate patient care by lutlawfully expanding already 
harmful refusals of care. The proposed mle is discriminatory, violates multiple federal statutes and the 
Constitution, fosters confusion, and harms patients contrary to the Department"s stated mission. For all of 
tl1ese reasons New Voices for Reproductive Justice calls on the Department to withdraw tl1e proposed mle 
in its entirety. 

21 See. e.g., Misc(Jrr/age of Medicine: the Groll'Jh ofCotholic Jfo.,pitals and the Threat 10 Reprod11c1/w !lea/th Core, AM. ClVlL LIBERTIES 
UNION & MERGER WATCH (2013), https://w\\ w.aclu.org tilestusse1s.gro,-1h-of-cntholic-hospitals-2013.pdf. 
28 See Nina Martin. Block Mothers Keep Dying After Giving Birth. Shalon Irving ·s S101y £\plains Why, N PR (Dec.20 17), 
https:/ I\\ ww. npr. org120 17 I 12 07 /568948782.;black-molhcrs-kccp•<h~ng•a flcr-gi vi ng• birth-shalon-irvi ngs-slorv-e ,g,lains-whv. 
29 See. e.g .. When Health Core Jsn '1 Caring, LAMBDA LEGAL 5 (20 I 0). 
hnps://www. lam bdalcgal. org/si1cs.ldc fou 11/fi lcs.lpublicat ions.ldo1mloads.lwhcic-rcport _ when-heal! h-carc-is nt-caring_ I . pd[ 
30 See Jaime M. Grant et al., Inj ustice 0 1 Eve,y Turn: a Report of the National Transgender Discrlmmalion Survey, NAT't. GAY AND LEsBl,\N 
TASK FORCE & NAT'L CTR. FOR TRANSGENDER EQUALITY. h11p://www.1be1askforce.org/sta1ic_ h1ml/down loads/repor1Slreportslntds_ full.pdf. 
31 See. e.g .. Ruic. Supra note I. at 3888-89. 
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XA VJ ER BECERRA 
Attorney l,'eneral 

Vi11 Fe1lert1/ eRule11111killg Portfll 
Secretary Alex Azar 

March 27, 2018 

U.S. Departmen-t of Health and Human Services 
Oftice for Civil Rights 
Attention: Conscience NPRM, RJN 0945-ZAOJ 
Hube,t H. Humphrey Building, Room 509F 
200 Independence Avenue SW 
Washi"f,'!On, OC 20201 

State of Coliforn;o 
DEPARTMENT OF J USTICE 

1300 I SlltEET, SUITE 125 
P.O. BOX 944255 

SACRAMENTO. CA 94244-2550 
Pu.blic: (916) 445-9555 

RE: Comme• ts on Proposed Rule: Protecting Statutory Conscience Rights in Health Care· 
Dele,zations of Authority 83 Fed. Reg. 3880 (Jan. 26.2018). RLN 0945-ZA03 

Dear Secretary Azar: 

I write today to urge the U.S. Department of Health and Human Services (HHS) to 
wi1hdraw the Proposed Ruic: Pro1ecli11g Stm11101y Conscience Rights in Heali/1 Care: 
Delegatio11s qf A111horify, 83 Fed. Reg. 3,880 (Jan. 26, 20 18), RIN 0945-ZA03 ("Proposed Rule" 
or "Rule"). This Proposed Rule would impede access to care and create barriers to patients' 
exercise of their rights. Further, it undermines HHS's mission to "enhance the health and well­
being of all Americans, by providing for effective h.ealth and human services." 

As California's Altomey General, I have a constitutional duty to protect Californians, by 
safeguarding their health and safety, and defending the State 's laws. Cal. Const., art. V, § 13. 
This Rule is an unlawful attempt by the Administration Lo proceed without congressional 
authority and is in conflict with the Constitution and multiple existing laws. Lfim plemented, it 
will have significant negative impacts on States; their residents, including women, LGBTQ 
individuals, and other marginalized populations; and numerous emities in the State that receive 
federal healthcare fonding. Thus, I urge that the Rule be withdrawn. 

Among its many problems, the Proposed Rule threatens the removal of all federal 
healthcare fonds from recipients, including the State, deemed not in compliance wi th the Rule. 
Jeopardizing thi s funding would have significant effects on Cali fornia famil ies as these funds 
support public healthcare programs and public health initiatives. 

The Rule would also create rampant confusion about basic patient rights and federally 
entitled healthcare services, whi le discouraging providers from providing safe, legal care. The 
Rule not only pennies any individual, entity, or provider to deny basic healthcare services-
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including emergency care-but also discharges a provider from the duties to cite evidence to 
support the denial of services, to notify a supervisor of the denial of services, and to provide 
notice or alternative options to patients that may want to seek services from another provider. 
There is little evidence that in drafting the Rule, HHS considered the impact to patients. 83 Fed. 
Reg. at 3,902; Id. at 3,902-3,918 (failing to mention, let alone quantify the impact of this Rule on 
patients). Moreover, the effects of the Proposed Rule would be widespread as it implicates "any 
program or activity with an articulable connection to a procedure, health service, health 
program, or research activity," 83 Fed. Reg. at 3,923. The consequences of this overbroad Rule 
will disproportionately affect the most vulnerable populations, and in particular, could have a 
chilling effect on those seeking to exercise their constitutionally protected healthcare rights. 

a. The Proposed Rule Targets the State of California and its Interests in 
Protecting its Residents, Healthcare Industry, and Consumer Protections 

The Proposed Rule particularly aims to upend and target California's concerted efforts to 
balance the rights of patients and providers. The Rule suggests that further federal guidance is 
needed because of an increase in lawsuits against state and local laws; however, HHS puts forth 
little actual evidence. In targeting California's carefully crafted laws, the Rule tramples on the 
rights of patients and takes aim at California specifically. 

First, the Rule references two pending federal lawsuits stemming from the California 
Department of Managed Health Care's (DMHC) August 22, 2014 letters issued to health plans 
regarding abortion coverage. 83 Fed. Reg. at 3,889 (citing Foothill Church v. Rouillard, No. 
2: 15-cv-02165-KJM-EFB, 2016 WL 3688422 (E.D. Cal. July 11, 2016); Skyline Wesleyan 
Church v. Cal. Dep'tofManagedHealth Care, No. 3:16-cv-00501 (S.D. Cal. 2016)). Then, 
noting that HHS's Office of Civil Rights (OCR) previously closed three complaints against 
DMHC, the Rule states that OCR' s finding that the Weldon Amendment had not been violated 
by California law requiring that health plans include coverage for abortion "no longer reflects the 
current position of HHS, OCR, or the HHS office of the General Counsel." 83 Fed. Reg. at 
3,890. This reversal in the agency's interpretation of the Weldon Amendment is apparently 
based on a misreading of the law, and is arbitrary and capricious. 5 U.S.C. § 706; Bowman 
Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281,285 (1974); Jicarilla Apache 
Nation v. US. Dep 't of Interior, 613 F.3d 1112, 1119 (D.C. Cir. 2010). Moreover, HHS cites no 
authority that permits it to reverse its position in this manner. Later, the Proposed Rule­
apparently referencing California's Reproductive Freedom, Accountability, Comprehensive 
Care, and Transparency (FACT) Act-announces that even requiring a clinic to post notices 
mentioning the existence of government programs that include abortion services would be 
considered a referral for abortion under the Weldon Amendment and Section 1303 of the 
Affordable Care Act. 1 83 Fed. Reg. at 3,895. Such a broad definition of "refer for" is 

1 Section 1303 prohibits the use of certain Federal funds to pay for abortion coverage by 
qualified health plans. 42 U.S.C. § 18023(b)(2)(A). However, Section 1303 permits an issuer to 
charge and collect $1 per enrollee per month for coverage of abortion services so long as the 
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unsupported by the plain language of these statutes, and is thus outside ofHHS's delegated 
authority. See infra at 3-4. 

HHS' s attempt to redefine the law threatens California's sovereign and quasi-sovereign 
interests in regulating healthcare, criminal acts, and California-licensed entities and 
professionals. See also New York v. United States, 505 U.S. 144, 155-56 (1992); Cal. Bus. & 
Prof Code§§ 101, 101.6, 125.6 (providing that a California licensee is subject to disciplinary 
action if he or she refuses to perform the licensed activity or aids or incites the refusal to perform 
the licensed activity by another licensee because of another person's sex, race, color, religion, 
ancestry, national origin, disability, medical condition, genetic information, marital status, sexual 
orientation, citizenship, primary language, or immigration status); 733 (a California licensee 
"shall not obstruct a patient in obtaining a prescription drug or device that has been legally 
prescribed or ordered for that patient"); 2761; Cal. Penal Code§ 13823.1 l(e) and (g)( 4); Cal. 
Health & Saf. Code§§ 10123.196, 1367.25, 123420(d); Cal. Civ. Code§ 51; No. Coast 
Women's Care Med Group, Inc. v. San Diego County Superior Court, 44 Cal.4th 1145 (2008). 
"[T]he structure and limitations offederalism ... allow the States great latitude under their 
police powers to legislate as to the protection of the lives, limbs, health, comfort, and quiet of all 
persons." Gonzales v. Oregon, 546 U.S. 243, 270 (2006) (internal quotation marks and citation 
omitted). 

Furthermore, the estimated costs and benefits of the Rule do not justify it, but rather 
reveal it to be greatly wasteful of public funds. HHS admits that OCR has received only 44 
complaints over the last 10 years of alleged instances of violations of conscience rights. 83 Fed. 
Reg. at 3,886. Yet, as HHS further admits, it will cost nearly $1.4 billion over the first years to 
implement the Rule, and for the affected entities to comply with the new assurance and 
certification requirements. Id at 3,902, 3,912-13. Meanwhile, HHS disclaims any ability to 
quantify the benefits. Id at 3,902, 3,916-17. 

In undercutting important patient protections and creating barriers to care, the Proposed 
Rule not only oversteps on policy grounds, but also has numerous legal deficiencies. Below I 
address many, but by no means all, of these deficiencies. 

b. The Proposed Rule Exceeds Congressional Authority 

As a threshold matter, the Proposed Rule exceeds the authority of the statutes it cites, and 
therefore violates the Administrative Procedure Act. 5 U.S.C. § 706. Nothing in the Church 
Amendments, the Coats-Snowe Amendment, the Weldon Amendment, or other statutes permits 
HHS to redefine the terms used in these underlying statutory schemes. Yet the Proposed Rule 
has characterized numerous terms, including "assist in the performance," "health care entity," 
and "referral or refer for," so broadly as to materially alter well-established statutory language. 

funds are deposited in a separate account, maintained separately, and used only for abortion 
services. 
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For example, contrary to the implementing statutes, the Proposed Rule suggests that 
"assist in the performance" encompasses participating in "any" program or activity with an 
"articulable connection" to a procedure, health service, health program, or research activity, 
including "counseling, referral, training, and other arrangements for the procedure, health 
service, health program, or research activity." 42 Fed. Reg. at 3,923. Only the Church 
Amendments refer to "assist in the performance" of an activity, and nothing in that statutory 
scheme envisions the broad definition in the Proposed Rule. 42 U.S.C. § 300a-7. That Congress 
specifically references "to counsel" in a separate Church Amendment provision, "training" in the 
Coats-Snowe Amendment, and "refer for" in the Weldon Amendment confirms that the 
Proposed Rule's definition of "assist in the performance" should not include these additional 
activities. Reading and interpreting the statutes in these ways will allow for unlawful refusals of 
care. 

Similarly, "health care entity" is defined in the Coats-Snowe Amendment, the Weldon 
Amendment, and the Affordable Care Act, yet the Proposed Rule goes beyond these definitions 
to include "health care personnel," as distinct from a "health care professional," such as a doctor 
or nurse. 42 Fed. Reg. at 3,924. Therefore, it appears that, under the Proposed Rule, even 
someone like a receptionist at a doctor's office could refuse to provide services, including 
making an appointment for a patient, based on his or her moral objections. By expanding "health 
care entity" to cover personnel, "health care professional" is rendered superfluous, contrary to 
the rules of statutory interpretation. Additionally, the Proposed Rule's definition of "health care 
entity" is overbroad, given that it includes "a plan sponsor, issuer, or third-party administrator, or 
any other kind of health care organization, facility, or plan." 42 Fed. Reg. at 3,924. In short, the 
Rule's redefinition of "health care entity" is arbitrary and capricious, as it runs counter to OCRs' 
previous, well-reasoned interpretation of the term. 

The Proposed Rule's definition of "referral or refer for" is particularly broad, suggesting 
that "any method," even posting of notices, would be considered a "referral." 42 Fed. Reg. at 
3,924. These new exceptions created by the Rule are not envisioned by any federal statute, and 
would permit healthcare professionals to elude the scope of state laws protecting a patient's 
rights to healthcare services. 

c. The Proposed Rule is Contrary to Law 

The Rule also violates the U.S. Constitution in several respects, including conflicting 
with the Spending Clause, the Due Process Clause, the Establishment Clause, and Separation of 
Powers. Furthermore, the Rule conflicts with several federal statutes. 5 U.S.C. § 706. 

The Proposed Rule violates the Spending Clause because it (a) coerces states and their 
entities to follow the Proposed Rule or lose billions of dollars in federal funds; (b) is vague and 
does not provide adequate notice of what specific action or conduct, if engaged in, will result in 
the withholding of federal funds; ( c) constitutes post-acceptance conditions on federal funds; and 
( d) is not rationally related to the federal interest in the particular program that receives federal 
funds. See NFIB v. Sebelius, 567 U.S. 519, 582-83 (2012); Pennhurst State Sch. and Hospital v. 
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Halderman, 451 U.S. 1, 17 (1981) (If Congress desires to condition the States' receipt offederal 
funds, it "must do so unambiguously ... enabl[ing] the States to exercise their choice knowingly, 
cognizant of the consequences of their participation"); South Dakota v. Dole, 483 U.S. 203 
(1987); Massachusetts v. United States, 435 U.S. 444, 461 (1978) (plurality op.) (conditioning 
federal grants illegitimate if unrelated "to the federal interest in particular national projects or 
programs"). The Rule is tantamount to "a gun to the head." NFIB, 567 U.S. at 581. If 
California opts out of complying with the Rule ( or even "[i]f there appears to be a failure or 
threatened failure to comply"), it "would stand to lose not a relatively small percentage" of its 
existing federal healthcare funding, but all of it. Id.; 83 Fed. Reg. at 3,931. 

It violates the Due Process Clause, as well, because it is unconstitutionally vague and 
permits OCR to immediately withhold billions of federal funding, if there "appears to be a 
failure" to comply, or just an apparent "threatened" failure to comply, and there is no review 
process. 83 Fed. Reg. at 3,931; see Mathews v. Eldridge, 424 U.S. 319, 349 (1976) ("The 
essence of due process is the requirement that a person in jeopardy of serious loss be given 
notice of the case against him and opportunity to meet it.") (internal alterations and quotations 
omitted); Goldberg v. Kelly, 397 U.S. 254 (1970). To satisfy due process, the law must (1) "give 
the person of ordinary intelligence a reasonable opportunity to know what is prohibited, so that 
he may act accordingly," and (2) "provide explicit standards for those who apply them." 
Graynedv. City of Rockford, 408 U.S. 104, 108 (1972). This Proposed Rule does not meet either 
of these requirements. 

The Rule also constitutes an undue burden on a woman's decision to terminate her 
pregnancy before viability. See Whole Woman's Health v. Hellerstedt, 136 S. Ct. 2292 (2016); 
Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992) (plurality op.). The net 
effect of this rule will result in women being denied access to crucial information and even 
necessary treatment, including lawful abortions. 

The Proposed Rule violates the Establishment Clause by accommodating religious beliefs 
to such an extent that it places an undue burden on third parties-patients. Estate of Thornton v. 
Caldor, 472 U.S. 703, 710 (1985); Cutter v. Wilkinson, 544 U.S. 709, 722 (2005) ("[A]n 
accommodation must be measured so that it does not override other significant interests"); Santa 
Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000); Lee v. Weisman, 505 U.S. 557 (1992). 
Furthermore, the Proposed Rule constitutes excessive government entanglement with religion. 
Larkin v. Grendel's Den, 459 U.S. 116, 122-27 (1982); Williams v. California, 764 F.3d 1002, 
1015 (9th Cir. 2014); see also Larson v. Valente, 456 U.S. 228, 244 (1982); Kiryas Joel Village 
Sch. Dist. v. Grument, 512 U.S. 687, 703 (1994) ("[G]overnment should not prefer ... religion to 
irreligion"). 

Last, the Proposed Rule violates the Separation of Powers. U.S. Const. art. I, § 8, cl. l; 
Dole, 483 U.S. at 206; Clinton v. City of New York, 524 U.S. 417, 438 (1998). Although 
Congress may attach conditions to receipt of federal funds, the executive branch cannot 
"amend[] parts of duly enacted statutes" after they become law, including to place conditions on 



HHS Conscience Rule-000137910

Case 1:19-cv-04676-PAE   Document 180-20   Filed 09/05/19   Page 7 of 7

JA 1731

Secretary Alex Azar 
March 27, 2018 
Page 6 

receipt of federal funds. Cli11/011, 524 U.S. at 439 . .H}IS's attempt to broaden those statutes is 
thus a violation of the Separation of Powers. 

111 addition to these Constitutional violations, the Proposed Rule conflicts with several 
federal statutes and is written so broadly it could implicate others. First, the Proposed Rule 
clashes with several provisions of the Affordable Care Act, most notably section 1554, which 
prohibits the Secretary of HHS from creating barriers to heal thcare, and section 1557, which 
prohibits discrimination in heal tl1 programs or acuv-ities. 42 U.S.C. §§ 18114, 181 I 6 (2015). 
Second, the Proposed Rule fails to reconcile its provisions with Title VII and the body of case 
law that has developed with regard to balancing reli gious freedoms and consumer rights. 42 
U.S.C. § 2000e-2(e); S1111011 v. Providences,_ Joseph Med Ctr., 192 F.3d 826, 830 (9th Cir. 
1999); Pe1erso11 v. Hewie/I Pockard Co., 358 F.3d 599, 606-607 (9th Cir. 2004); Opukll-Boa/eng 
v. Slate of <..alijomia, 95 F.Jd 1461 (9th Cir. 1996). Third, the Proposed Rule contravenes Title 
X of the Public Health Services Act, 42 U.S.C. §§ 300-J00a-6. wbich provides federal funding 
for family-planning services. Lastly, the Proposed Rule disregards the Emergency Medical 
Treatment & Labor Act (EMT ALA), commonly known as the Patient Anti -Dumping Act, 
enacted by Congress in response to growing concern about tbe provision of adequate medical 
services to individuals, particularly the indigent and the uni nsured, who sought care from 
hospital emergency rooms. 42 U.S.C. § 1395dd(a) { 1986); Jackson 11. L'AISt Bay Hosp. , 246 F.3d 
1248, 1254 (9th Cir. 2001) (citati on omitted). 

To reiterate, the Proposed Rule fails to account for its potential impact on SIJltes and their 
citizens. The Rule will have damaging, irreparable repercussions for certain patient populations 
including women, LGBTQ individuals, and others. Eve11 if OCR concludes, after an 
investigation, that a provider should have provided certain services that were denied for claimed 
religious or moral reasons, it will be too late fo1· the patient who was wrongly deprived of that 
necessary care. As California knows from experience, OCR could take years to conduct an 
investigati on; however, any correction at the end of that process would be inadequate for the 
patient whose healthcare has been compromised. Th.is will be made worse by providers who are 
fearful of the federal government's enforcement oflhe Rule and threatened loss of funds, and 
who instead of treating a patient or providing a referral, will simply chose not to provide 
particular services. reducing access to care. 

For the reasons set forth above, California strongly opposes the Proposed Rule and urges 
that it be withdrawn. 

Sincerely, 

XAVIER BECERRA 
Attorney General of Cali fomia 
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ATTORNEYS GENERAL OF NEW YORK, CONNECTICUT, DELAWARE, DISTRICT OF 

COLUMBIA, HA WAIi, ILLINOIS, IOWA, MAINE, MARYLAND, MASSACHUSETTS, 

MINNESOTA, NEW JERSEY, NEW MEXICO, OREGON, PENNSYLVANIA, RHODE 

ISLAND, VERMONT, VIRGINIA, WASHINGTON 

Via Federal eRulemaking Portal 
U.S. Department of Health and Human Services 
Office for Civil Rights 
Attention: Conscience NPRM, RIN 0945-ZA03 
Hubert H. Humphrey Building 
200 Independence Avenue SW, Room 509F 
Washington, DC 2020 I 

March 27, 2018 

Re: Proposed Rule: Protecting Statutory Conscience Rights in Health Care; Delegations 
of Authority [Department of Health and Human Services, Office for Civil Rights 
RIN 0945-ZA03] 

The undersigned State Attorneys General submit these comments to urge the Department 
of Health and Human Services ("HHS") to withdraw the proposed rule, "Protecting Statutory 
Conscience Rights in Health Care; Delegations of Authority" (the "Proposed Rule"). 1 HHS has 
proposed to codify a sweeping and overbroad right that would allow individuals and entire 
institutions to deny lawful and medically necessary care to patients for "religious, moral, ethical, 
or other reasons." This Proposed Rule is unsupported by the federal health care conscience laws 
it purports to implement; conflicts with federal statutes regarding emergency health care, religious 
accommodations, and comprehensive family planning services; undermines the States' health care 
policies and laws; would lead to status-based discrimination against patients; and would violate 
both the Spending Clause and the Establishment Clause of the United States Constitution. The 
Proposed Rule impermissibly seeks to coerce state compliance with its unlawful requirements by 
threatening to terminate billions of dollars in federal health care funding if at any point HHS 
determines that a state has failed-or even "threatened" to fail-to comply with the Proposed 
Rule's extensive mandates. 

If adopted, the Proposed Rule would effectuate a substantial change in the delivery of 
health care, and it would do so at the expense of not only employers and states, but also of patients 
whose access to medically necessary care would be seriously threatened by the Proposed Rule. At 
a time when many Americans are struggling to obtain affordable health care, the Proposed Rule 
would reduce access to health care by allowing a vast new set of individuals and institutions to opt 
out of providing that care. It would also unnecessarily decrease the information patients receive 
about their health care options, undermining their ability to choose the best options for their own 
health care. It would impose particularly onerous burdens on marginalized patients who already 

1 83 Fed. Reg. 3880 (Jan. 26, 2018). 
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confront discrimination in obtaining health care. It would do so needlessly because existing federal 
and state laws already provide a time-tested, established framework that balances respect for 
religious freedom with the rights and needs of patients, employers, and states. 

The Proposed Rule prioritizes providers over patients. If implemented, the Proposed Rule 
will enable health care workers to refuse to provide life-saving care without notice to their 
employers-and to the detriment of patients-and impose massive burdens on both private and 
public institutions. As officials of States entrusted with the power to protect the health, safety, and 
welfare of the public, we urge that the Proposed Rule be withdrawn. 

L Background 

The Proposed Rule purports to implement a litany offederal statutes concerning conscience 
objections in health care. 2 Several of these statutes concern behavior by state governments. 
Generally speaking, the statutes concerning state behavior relate to the procedures of: abortion and 
sterilization; assisted suicide, euthanasia, and mercy killing; and counseling and referral. 3 

(A) Three Long-standing Statutes Concern Objections to Abortion and Sterilization. 

The Church Amendments, originally passed in the 1970s and now codified at 42 U.S.C. § 
300a-7, provide in relevant part that: 

1. the receipt of any grant, contract, loan, or loan guarantee under the Public Health 
Service Act, the Community Mental Health Centers Act, or the Developmental 
Disabilities Services and Facilities Construction Act does not obligate any 
individual "to perform or assist in the performance of any sterilization procedure or 
abortion" if doing so would be contrary to the individual's religious beliefs or moral 
con vi cti ons; 

2. entities that receive a grant, contract, loan, or loan guarantee under the Public 
Health Service Act, the Community Mental Health Centers Act, or the 
Developmental Disabilities Services and Facilities Construction Act cannot 
discriminate against physicians or health personnel because they assisted in a 
sterilization procedure or abortion, because they refused to participate in a 
sterilization procedure or abortion on the grounds of religious beliefs or moral 

2 83 Fed. Reg. at 3881-86. 

3 Additional statutes that may apply to states that are not discussed in this section include: 29 U.S.C. § 669(a)(5)-l 
(concerning occupational illness examinations and tests); 42 U.S.C. §§ 290bb-36(f), 5106i (concerning medical 
service or treatment, including suicide assessment, early intervention, and treatment services, for youth whose parents 
or guardians object based on religious beliefs or, in certain cases, moral objections); 42 U.S.C. §§ 1320a-l, 1320c-l l, 
1395i-5, 1395x(e), 1395x(y)(l), 1396a(a), 1397j-l(b), 5106ia(2)-l (concerning certain exemptions from law and 
standards for religious nonmedical health care institutions and "an elder's right to practice his or her religion through 
reliance on prayer alone for healing" in certain cases); and 42 U.S.C. § 1396s(c)(2)(B)(ii) (concerning pediatric 
vaccination). 
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convictions, or because of their religious beliefs or moral convictions regarding 
sterilization or abortion; 

3. entities that receive a grant or contract for biomedical or behavioral research cannot 
discriminate against physicians or health personnel because they assisted in any 
lawful health service or research activity, because they refused to do so on the 
grounds of religious beliefs or moral convictions, or because of their religious 
beliefs or moral convictions regarding the service or activity; 

4. HHS's funding of a health service program or research activity does not obligate 
any individual to "perform or assist in the performance of' any part of that health 
service program or research activity if contrary to the individual's religious beliefs 
or convictions; and 

5. entities that receive a grant, contract, loan, loan guarantee, or interest subsidy under 
the Public Health Service Act, the Community Mental Health Centers Act, or the 
Developmental Disabilities Assistance and Bill of Rights Act of 2000 cannot 
discriminate against applicants for training or study based on "the applicant's 
reluctance, or willingness, to counsel, suggest, recommend, assist, or in any way 
participate in the performance of abortions or sterilizations contrary to or consistent 
with the applicant's religious beliefs or moral convictions." 

The Coats-Snowe Amendment, passed in 1996 and codified at 42 U.S.C. § 238n, prohibits 
state governments that receive federal funds, among others, from discriminating against: 

1. any health care entity that refuses to undergo training in the performance of induced 
abortions, to require or provide such training, to perform such abortions, or to 
provide referrals for such training or such abortions; 

2. any health care entity that refuses to make arrangements for any of the activities 
specified in paragraph (1 ); or 

3. any health care entity that attends ( or attended) a post-graduate physician training 
program, or any other program of training in the health professions, that does not 
(or did not) perform induced abortions or require, provide or refer for training in 
the performance of induced abortions, or make arrangements for the provision of 
such training. 

The Weldon Amendment, an appropriations rider first passed in 2004 and that has been 
attached to the Labor, Health and Human Services, Education, and Related Agencies 
Appropriations Act every year since, states in relevant part that none of the funds appropriated in 
the Act may be made available to any state government ifit discriminates against any "institutional 
or individual health care entity" because it "does not provide, pay for, provide coverage of, or refer 
for abortions." 4 

4 The citation for the 2017 appropriations bill's Weldon Amendment is Consolidated Appropriations Act of 2017, 
Public Law 115-31, 131 Stat. 135, 562. 
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(BJ Two Statutes Concern Objections to Assisted Suicide, Euthanasia, and Mercy 
Killing. 

Section 1553 of the Affordable Care Act, codified at 42 U.S.C. § 18113, proscribes state 
governments that receive federal funding under the Affordable Care Act from discriminating 
against an "individual or institutional health care entity on the basis that the entity does not provide 
any health care item or service furnished for the purpose of causing, or for the purpose of assisting 
in causing, the death of any individual, such as by assisted suicide, euthanasia, or mercy killing." 5 

A statutory provision applying to state-administered Medicaid programs, 42 U.S.C. 
§ 14406, clarifies that the advanced directives requirements applicable to those programs, codified 
at 42 U.S.C. § 1396a(w), do not require a provider, organization, or employee of a provider or 
organization "to inform or counsel any individual regarding any right to obtain an item or service 
furnished for the purpose of causing, or the purpose of assisting in causing, the death of the 
individual, such as by assisted suicide, euthanasia, or mercy killing or to apply to or to affect any 
requirement with respect to a portion of an advance directive that directs the purposeful causing 
of, or the purposeful assisting in causing, the death of any individual, such as by assisted suicide, 
euthanasia, or mercy killing." 

(C) A Medicaid Managed Care Organization Statute Concerns Objections to 
Counseling or Referral. 

A statutory provision related to state-administered Medicaid programs, 42 U.S.C. § 1396u-
2(b )(3)(B), explains that a Medicaid managed care organization is not required "to provide, 
reimburse for, or provide coverage of, a counseling or referral service if the organization objects 
to the provision of such service on moral or religious grounds" and "makes available information 
on its policies regarding such service to prospective enrollees before or during enrollment and to 
enrollees within 90 days after the date that the organization adopts a change in policy regarding 
such a counseling or referral service." 

II. The Proposed Rule Exceeds HHS's Authority under the Referenced Statutes by 
Adopting Excessively Broad Definitions of Statutory Text. 

The Proposed Rule states that "the statutory provisions and the regulatory provisions 
contained in [the Proposed Rule] are to be interpreted and implemented broadly to effectuate their 
protective purposes." 6 In HHS's attempt to broaden what it views as the referenced statutes' 
purposes, however, it has ventured far beyond the text of those statutes and the bounds of the 
statutory authority Congress delegated to it. HHS has done this by proposing excessively broad 
definitions of statutory terms, at least one of which is already more narrowly defined by the statutes 
themselves. 

5 42 U.S.C. § 18113(a). 

6 83 Fed. Reg. at 3923. 
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(A) The Proposed Rule's Definition of "Assist in the Performance" Is Excessively 
Broad 

The Proposed Rule aims to enforce "[f]ederal health care conscience and associated anti­
discrimination laws," which allow certain individuals and entities to "refuse to perform, assist in 
the performance of, or undergo" health care services or research "to which they may object for 
religious, moral, ethical, or other reasons." 7 In implementing this aim, the Proposed Rule adopts 
a definition of "assist in the performance" that is untethered from and unsupported by the 
statutory text. HHS proposes that this common-sense phrase actually "means to participate in any 
program or activity with an articulable connection to a procedure, health service, health program, 
or research activity, so long as the individual involved is a part of the workforce of a Department­
funded entity. This includes but is not limited to counseling, referral, training, and other 
arrangements for the procedure, health service, health program, or research activity." 8 

The Proposed Rule's overly broad definition of "assist in the performance" -which 
requires only an "articulable connection" to a procedure, health service, health program, or 
research activity-is intended to capture acts with only a remote connection to a given medical 
procedure. Indeed, it expressly includes "counseling, referral, training, and other arrangements 
for the procedure, health service, health program, or research activity." This strained definition is 
much broader than that contemplated by Congress, as evidenced by the text of the statutes the 
Proposed Rule purports to implement. Indeed, the statutory text when read as a whole 
demonstrates that Congress made clear textual distinctions when discussing the performance of a 
medical procedure and other services, such as counseling. This Proposed Rule blurs that 
Congressionally-adopted distinction. For example, the first four subsections of the Church 
Amendments refer to the performance or assistance in the performance of a particular activity or 
activities. 9 The fifth and last, however, applies to "reluctance, or willingness, to counsel, suggest, 
recommend, assist, or in any way participate in the performance of abortions or sterilizations .... " 10 

When Congress intended to include activities such as counseling in its mandates, it did so. 
Likewise, the Coats-Snowe Amendment extends to those who refuse "to undergo training in the 
performance of induced abortions, to require or provide such training, to perform such abortions, 
or to provide referrals for such training or such abortions," among others, indicating that Congress 
again knew how to-and did-include training and referrals in its mandates when it desired to do 
so. 11 The Weldon Amendment is yet another example of how Congress's drafting decisions reflect 
its intent, as the Amendment reaches entities that do not "provide, pay for, provide coverage of, or 
refer for abortions." 12 Congress mentions "referral" separate and apart from "assistance in the 

7 83 Fed. Reg. at 3923. 

8 Id. (emphasis added). 

9 42 U.S.C. §§ 300a-7(b)-(d). 

10 42 U.S.C. § 300a-7(e). 

11 42 U.S.C. § 238n(a)(l); see also 42 U.S.C. § 238n. 

12 Consolidated Appropriations Act of 2017, Pub. L. 115-31, 131 Stat. 135, 562. 
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performance" in at least five other statutory provisions that the Proposed Rule claims to implement 
and to which HHS seeks to apply this definition. 13 Such an application to these statutes would 
make the statutory text superfluous and flout the authority delegated to HHS by Congress. 

(BJ The Proposed Rule's Definition of "Health Care Entity" Is Excessively Broad 

The Proposed Rule would apply the protections of the referenced statutes not only to 
individual health care professionals, but also to other "health care entities" on the basis of their 
"religious, moral, ethical, or other" objections. 14 The Proposed Rule's definition of "health care 
entity" extends far broader than the statutory text it professes to interpret, including "health care 
personnel" beyond health care professionals like doctors and nurses, laboratories, and health plan 
sponsors, issuers, and third-party administrators. The Coats-Snowe Amendment, the Weldon 
Amendment, and the Affordable Care Act each define "health care entity," and none of the 
statutory definitions is as broad as the one contemplated by the Proposed Rule. 15 

None of the statutory definitions, for example, include "health care personnel" as a 
category distinct from "an individual physician or other health care professional." Including 
"health care personnel" in conjunction with the broad definition of "assist in the performance" 
could force an employer to plan its employee schedules around not only doctors and nurses who 
may be asked to perform or assist in the performance of a procedure, but also around a receptionist 
who may otherwise have to schedule an appointment for that procedure. This would not only 
impose significant burdens on employers, but it would also write out of the statutory texts 
altogether those specific activities and procedures to which the statutes apply. The definition of 
"health care professional," on the other hand, is already appropriately defined under at least two 
of the statutes referenced by the Proposed Rule. 16 

Moreover, none of the statutory definitions include "a laboratory" or "a plan sponsor, 
issuer, or third-party administrator." The addition of laboratories is unrelated to the procedures 
targeted by any of the referenced statutes, and their inclusion could lead to the refusal of all manner 
of routine testing, including pregnancy testing, because of an "articulable connection" to an 
objected-to procedure. Most importantly, the addition of plan sponsors (typically employers), plan 
issuers (such as insurance companies), and third-party administrators (which perform claims 
processing and administrative tasks as opposed to actual health care services), enlarges the number 
of entities affected by the Proposed Rule in ways that are unnecessary, not contemplated by the 

13 22 U.S.C. § 763 l(d)(l)(B) (President's Emergency Program for AIDS Relief); 42 U.S.C. § 1395w-22(j)(3)(B) 
(Medicare+Choice); 42 U.S.C. § 1396u-2(b)(3)(B) (Medicaid managed care organization); 42 U.S.C. § 18023(b)(4) 
(Affordable Care Act); 42 U.S.C. § 18023(c)(2)(A)(i)-(iii) (Affordable Care Act); Consolidated Appropriations Act 
of 2017, Pub. L. 115-31, 131 Stat. 135,539 (Medicare Advantage). 

14 83 Fed. Reg. at 3923. 

15 42 U.S.C. § 238n(c)(2) (Coats-Snowe); 42 U.S.C. § 18113(b) (Affordable Care Act); Consolidated Appropriations 
Act of 2017, Pub. L. 115-31, 131 Stat. 135, 562 (Weldon Amendment). 

16 42 U.S.C. § 1395w-22(j)(3)(D) (Medicare+Choice) (including physicians, specialists, physician assistants, nurses, 
and social workers, among others); 42 U.S.C. § 1396u-2(b)(3)(C) (Medicaid managed care organization) (same). 
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statutes. and 1101 sensible. These new categories of "health care enti1[ies]," particularly when 
combined with the excessively broad definition of "assist in the performance," could lead to 
objections by human resources analysts, customer :service representatives, data entry clerks, and 
numerous others who believe that analyzing benefits, answeri ng a benefits-related question, or 
entering a pre-authorization for an objected-to procedure, for example, is assisting in the 
perfonnance of that procedure. ft is difficult 10 estima1e the immense scope of administrati ve 
difliculty that tJi is defi nition could cause at facil ities nationwide. and the Proposed Rule offers no 
reasonable explanation for these new categories of "health care entit[ies].'' In fact, there is no 
judicious interpretation of "ltealth care entity" that includes eve,y employer who offers a health 
care plan because 49% of Ame1icans have employe~-provided health insurance. 17 This definition 
applied to the Weldon Amendment could also prohibit a state government from requiring an 
employer to provide insurance coverage for lawful abortions 

(C) 111e Proposed Rule 's Deji11ilio11 ~f' "Ueferral or Refer For .. ls J::xcessively Broad. 

Finally, several of the federal health care conscience s tatutes prohibi t discrimination 
against health care providers who elect not to provide " referrals" or "refer for" objected-to 
procedures. The Proposed Rule defi nes " rererral or rerer for" in an unjustified and unreasonable 
manner, allowin.g a health care provider to refuse to provide "any infonnation•· by "any method'' 
that could provide "any assistance" to an individual. wben obtaining ru1 objected-to procedW'e is a 
" possible outcome" of the infomiation. 18 Based on this definiti on, a health care professio nal would 
not be required to refer a woman to Planned Parenthood for prenatal care-even if it were the only 
option she c;oyld a1Tord-beca11se aboniorr is a "possible OYtcome of the referral," 1.i~ewise, a 
health care professional would not be required to refer a woman for rbe treatment of all extensive 
ovariru1 or other reproductive system cruicer because sterili zation is a "possible outcome of the 
referral." The Proposed Rule' s expru1sive definition would serve 10 drastically decrease access to 
infonnalion about health care services and access ro those services themselves and to u ndennine 
the States' interest in ensuring access to health care to their citizens. 

m. The Proposed Rule is Contrary to ·Fed eral La,,~ Resulting in Harm to Patie,m. 

(A) Hie l'roposed Rule Conflicts wifh /he Emergency Medical li'eal111e11/ and Labor 
Acl {E!vfl'ALA). 

While the Proposed Rule assens the pri macy of provider conscience, it contains no 
protections to ensure that pati ents have adetjuate access to necessa,y health care in emergencies. 
In fact, tbe Proposed Rule does oot refereoce the trea1ment of patients in emergency situations at 
all. This places the Proposed Rule in direct conflict with the Emergency Medical Treatment and 

17 lfeolth Insurance Qwerage of the Total P'-0pulmim1 (20/6). Kaiser Family Foundatfon. 
https;//www kff om/othcr1stutc-i1!dict11or/to1;L1-
populution/'lcurrc11tlimc[rn111c=(~sonModcHo7B%22colld1Y¥2:%22LocaLiOJfY..22 %22soa%22·%22asc%22%7D 
(lnSl visiled Mar. 12. 2018). 
18 83 fed. Reg. a1392-I. 
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Labor Act ("EMTALA"), 19 a federal law requiring hospitals to provide for emergency care. The 
absence of an explicit recognition of the EMTALA requirements in the Proposed Rule could 
jeopardize patient lives. EMTALA defines the term "emergency medical condition" to include: 

a medical condition manifesting itself by acute symptoms of sufficient severity 
(including severe pain) such that the absence of immediate medical attention could 
reasonably be expected to result in placing the health of the individual ( or, with 
respect to a pregnant woman, the health of the woman or her unborn child) in 

· · d 20 senous Jeopar y .... 

Yet, under the Proposed Rule, a woman suffering an ectopic pregnancy, for example, could be 
turned away from her nearest provider and forced to locate a doctor willing and available to provide 
her with an appropriate treatment before it is too late. The Proposed Rule's impact on access to 
emergency care would likely be particularly dangerous in the rural areas of the States where an 
alternative provider may be difficult-or even impossible-to find in the necessary timeframe. 

This reduction in access to emergency care is not supported by the statutes upon which the 
Proposed Rule purports to be based. Indeed, Representative Weldon stated shortly after his 
Amendment's passage that the law was not intended to reach emergency abortions and that 
EMTALA requires critical-care health facilities to provide appropriate treatment to women in need 
of emergency abortions, the Weldon Amendment notwithstanding. Representative Weldon 
explained: 

The Hyde-Weldon amendment is simple. It prevents Federal funding when courts 
and other government agencies force or require physicians, clinics and hospitals 
and health insurers to participate in elective abortions. . .. It simply prohibits 
coercion in nonlife-threatening situations . ... It ensures that in situations where a 
mother's life is in danger a health care provider must act to protect the mother's 
life. In fact, Congress passed the Federal Emergency Medical Treatment and 
Active Labor Act (EMTALA) forbidding critical-care health facilities to abandon 
patients in medical emergencies, and requires them to provide treatment to stabilize 
the medical condition of such patients-particularly pregnant women. 21 

Moreover, at least one of the statutes referenced in the Proposed Rule is clear that it shall not be 
"construed to relieve any health care provider from providing emergency services as required by 
State or Federal law, including section 1395dd of this title (popularly known as "EMTALA")."22 

19 42 U.S.C. § 1395dd. 

20 42 U.S.C. § 1395dd(e)(l)(A). 

21 151 Cong. Rec. Hl76-77 (Jan. 25, 2005) (statement of Rep. Weldon) (emphases added). 

22 42 U.S.C. § 18023(d). 
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Any proper rule implementing this statute, as well as the others referenced, must explicitly ensure 
that patients receive emergency medical treatment. 

(BJ The Proposed Rule Conflicts with the Affordable Care Act. 

The Affordable Care Act prohibits the Secretary of Health and Human Services from 
promulgating any regulation that: 

1. creates any unreasonable barriers to the ability of individuals to obtain 
appropriate medical care; 

2. impedes timely access to health care services; 
3. interferes with communications regarding a full range of treatment options 

between the patient and the provider; 
4. restricts the ability of health care providers to provide full disclosure of all 

relevant information to patients making health care decisions; 
5. violates the principles of informed consent and the ethical standards of 

health care professionals; or 
6. limits the availability of health care treatment for the full duration of a 

patient's medical needs. 23 

The Proposed Rule violates nearly every one of these proscriptions. First, by not clarifying that 
emergency medical care is mandatory under federal law, the Proposed Rule creates unreasonable 
barriers to timely access to appropriate medical care. Second, by disavowing principles of 
informed consent in its broad definitions of "assist in the performance" and "referral or refer for," 
the Proposed Rule interferes with "communications regarding a full range of treatment options 
between the patient and the provider," "restricts the ability of health care providers to provide full 
disclosure of all relevant information to patients making health care decisions," and "violates the 
principles of informed consent and the ethical standards of health care professionals." 24 The 
Proposed Rule's violation of these federal protections is unlawful. It is also unnecessary given 
that the States already have systems in place to protect religious freedom while ensuring access to 
health care and compliance with federal law. 25 

(C) The Proposed Rule Does Not Properly Account for the Costs It Seeks to Impose 
on Patients. 

The Proposed Rule also fails to comply with the requirement that federal agencies 
accurately assess the costs and benefits of their proposed regulations whenever possible. 26 HHS 

23 42 U.S.C. § 18114. 

24 Id. 

25 See infra Section V. 
26 The Proposed Rule states that "The Department has examined the impacts of the proposed rule as required under 
Executive Order 12866 on Regulatory Planning and Review (September 30, 1993), Executive Order 13563 on 
Improving Regulation and Regulatory Review (January 18, 2011), Executive Order 13771 on Reducing Regulation 
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estimates tha1 the first year of this rule would cos'l the economy, mostly in the already highly­
regulated health care industry, $3 12.3 million, and years two through five would cost Lhe economy 
$125.5 million annually. This estimate fails to include or account for, in any measure, the 
potentially substantial monetary c-0stS of the health consequenc~s resulting from the denials of care 
that would inevitably follow the Proposed Rule's unlawful expansion of the referenced statutes. 
At least some of these costs would likely be bome by states. for example, for each pregnant teen 
who is not referred to affordable prenatal care for fear that abortion is a "possible outcome of the 
referral," the subsequent health care for that teen and her child (i f c.irried to term) could cost a 
state Medicaid prO!,'Tam $2,369 to $3,242, depending on when the care was ulrimately initiated 27 

Moreover, as "Non-quantified Costs" or Lhe Proposed Rule, HHS lists only vaguely and 
b1ieOy: "Any ancillary costs resulting from a protection of conscience rights,"28 while ignoring 
the impact on patient care. It does not list tl1e loss ofheal tl1 or human dignity caused when a health 
care professional denies care to someone facing an emergency medical issue or with some other 
medical need. h does not li st the emotional and other harm inherent in going forward wilh a 
medical procedure and later discovering Lha1 a better option was availabl-an option that a health 
care professional decided not to disclose a1 the time of t'featmeni. rt does not list 1he Ooss of the 
Constitutional righl to abortion 1ha1 will occur when women are denied infonuation about 
tennination of pregnancy before the procedure can no longer be lawfully performed. 29 

IV. The Proposed Rule is Contrnry to Fed er•I Law and Unconstitutional-Resulting 
in El:arm to Employers. 

(A) 17,e Proposed Rule Co11jlicts wi/h lWe Vll of/he Civil Rights Ac1 of /96./. 

The Proposed Rule defines "discriminate or discrimination" without explainung how it 
interacts with ex:isting I aws protecri ng employees from discrimination on the basis of religion. For 
example, Title VU of the Civil Rights Act of 1964 ("Title VU") prohibits discrimination in 
employment on the basis of religious beliefs. 30 l t:s protection also extends to "moral or ethical 
beliefs as to what is right and wrong which are sincerely held with the strength of traditional 

arid Cootrolling Regulatory Costs (JanuarJ 30. 2017). the Regulatory Flex1llili11• Act (September 19. 1980. Pub. L. 
96-354. 5 U.S.C. 601-612). sectiou 202ofllle Unfunded Maudmes Refonu Act of 1995 (Marcil 22. 1995. Pub. I... l<M-
04). E,ocutive Or<lcr 13132 on Federalism (August 4, 1999). 1he Congressional Review Ac1 (5 U.S.C. 80-l(2)), tl>c 
Assessment or FC<leml Regulation and Policies on Fanrilies (Pub. L. 105-277. section 654, 5 U.S.C. 60 I (note)). and 
1he Paperwoll( Red<1c1ion Act of 1995 (44 U.S.C. 3501-3520):· 83 Fed. Reg. a1 3901-02. 

n William J, H11CS1on, e, Al., flow ,\1uch Money Ctm Ear~v Prenatal Care/or Teen Pregnaucht~Save?: A ("o.w-Benefir 
, lnn()<Sis. 21 J. Ant Bd. Family Med. 184 (2008). Wonw:n wh<> arc denied abMions bast"(! 011 existing log.~I restric1lous 
are also more likely 10 receive public assis1once than " omen n ho obtain abonions-both sbortJy after the dcu.iaJ and 
for years aftemard See Diaoa Greene Foster. et al.. So,wec.'(momic: 0111,.vmes <if Wmmm Who Receh·e muf Wumeu 
rn,o ..Jre Denied fl r:ttnred.-lhorriom· in the l/niled ,')'w1e.'I. I 08 Aot. J. Pub. Health -W7 (20 LS). 

,. Table I-Accounting Table or BcncGts and Costs or All Proposed Cb:u,ges, R3 Fed Reg. at 3902. 

:"i See An Oi.,en,;ew of Ahortmn /,(lurs. Guu1t1acher lnst {last updated Mar. 20. 2018). 
h1tos·/Q\1r» uuumochcr on:i>w1c-oolicv/cxolon;tgyco•ic>\ -abonio11-l;ms (last visited Mar. 262018). 
y, 42 U.S.C. § 2000c-2(a). 
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religious views." 31 Title VII, unlike the Proposed Rule, states that employers are not obligated to 
accommodate employees' religious beliefs to the extent that such an accommodation would cause 
"undue hardship" on the employer. 32 This carefully constructed balancing test, which is conducted 
on a case by case basis, recognizes that employers should not be forced to sacrifice their principal 
obligations-to their business, their patients, and their other employees-in order to accommodate 
the religious beliefs of one employee. Moreover, at least one of the statutes referenced in the 
Proposed Rule is clear that it shall not "alter the rights and obligations of employees and employers 
under [T]itle VII of the Civil Rights Act of 1964."33 Any proper rule implementing this statute, 
as well as the others referenced, must ensure that employers are not faced with undue hardships in 
accommodating employee beliefs. 

By contrast, the Proposed Rule ignores the "undue hardship" test and instead contains a 
blanket prohibition on "discrimination." This blanket prohibition could be interpreted to prevent 
the transfer of an employee to another area of a health care entity or a different shift even if the 
employee's beliefs prevent the employee from performing the essential functions of the initial 
position. When applied without any reference to employer or patient needs, this broad definition 
of discrimination could be interpreted to require a health care entity to hire someone who cannot 
deliver health care services that are critical to the health care entity's mission or risk sanction. For 
example, even a small women's health clinic could be in violation of the Proposed Rule for 
refusing to hire a doctor who would not perform, or a receptionist who would not schedule, a tubal 
ligation. Congress did not intend to so constrain health care providers as to force them to abandon 
patient care-or their missions and businesses altogether. 34 

(BJ The Proposed Rule Conflicts with Title X of the Public Health Service Act of 
1970. 

Family planning projects funded through Title X are required to counsel pregnant patients 
about all health care options, including abortion, and provide referrals for those options if 
requested. 35 The Proposed Rule ignores Title X and, in fact, conflicts with its requirements. 
Specifically, the Proposed Rule defines discrimination to include the utilization of: 

31 29 C.F.R. § 1605.1. 

32 42 U.S. C. § 2000eG). The New York State Human Rights Law also requires the accommodation of religious beliefs 
"unless, after engaging in a bona fide effort, the employer demonstrates that it is unable to reasonably accommodate 
the employee's or prospective employee's sincerely held religious observance or practice without undue hardship on 
the conduct of the employer's business." N.Y. Human Rights L. § 296(10). 

33 42 U.S.C. § 18023(c)(3). 

34 See 151 Cong. Rec. Hl 76-77 (Jan. 25, 2005) (statement of Rep. Weldon) ("The amendment does not apply to willing 
abortion providers. Hyde-Weldon allows any health care entity to participate in abortions in any way they choose."). 

35 See Title X, Public Health Service Act of 1970 § 1001, 42 U.S.C. § 300; Consolidated Appropriations Act of 2017, 
Pub. L. No. 115-31, 131 Stat. 135, 521 (2017) ("all pregnancy counseling shall be nondirective"); 42 C.F.R. § 
59.5(a)(5) (requiring that a family planning project offer pregnant women the opportunity to be provided information 
and counseling regarding prenatal care and delivery; infant care, foster care, or adoption; and pregnancy termination). 
Id. (dictating that a family planning project, "[i]f requested to provide such information and counseling, provide 
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any criterion, method of administration, or site selection, including the enactment, 
application, or enforcement of laws, regulations, policies, or procedures directly or 
through contractual or other arrangements, that tends to subject individuals or 
entities protected under this part to any adverse effect described in this 
definition .... 36 

An "adverse effect" as referenced in this definition includes the denial of grants or contracts or 
any other benefits or privileges. 37 Thus, a state could be unable to select Title X sub-recipients on 
the basis of their willingness to counsel about and refer for abortions. Application of the definition 
of "discriminate or discrimination" without any reference to states' Title X obligations leaves 
states with a Hobbesian choice: they can either withhold federal family planning dollars from 
organizations unwilling to provide "non-directive" pregnancy counseling about (and potential 
referral to) all of the heal th care options-in direct contravention of the Proposed Rule-or provide 
such funding-in direct contravention of Title X. Like the Weldon Amendment, Congress passes 
the non-directive pregnancy counseling requirement applicable to Title X in appropriations 
measures each year and did so as recently as last year. 38 Congress surely did not intend in 2017 
that the non-directive pregnancy counseling requirement be nullified by a new agency 
interpretation of statutes predating this Congressional action. 

(C) The Proposed Rule Violates the Establishment Clause. 

The Proposed Rule's failure to consider the needs of patients or employers, including those 
governed by Title X, in its mandates implies that health care professionals have an unprecedented 
absolute right to religious accommodation, which is incompatible with the United States 
Constitution. Indeed, the Proposed Rule does not include any provision for balancing or 
accounting for a patient's right to care or an employer's commitment to deliver that care. Laws 
that compel employers to "conform their business practices to the particular religious practices of 
... employees" violate the Establishment Clause. 39 In Estate of Thornton v. Caldor, the Supreme 
Court invalidated a law providing employees with the absolute right not to work on their chosen 
Sabbath in part because the law unfairly and significantly burdened the employers and fellow 
employees who did not share the employee's Sabbath. "The First Amendment ... gives no one the 
right to insist that in pursuit of their own interests others must conform their conduct to his own 
religious necessities." 40 The Court found the law "unyielding[ly] weight[ ed]" the interests of 
Sabbatarians "over all other interests" and was invalid under the Establishment Clause. 41 To the 
extent that the Proposed Rule requires businesses to accommodate their employees' religious 

neutral, factual information and nondirective counseling on each of the options, and referral upon request, except with 
respect to any option(s) about which the pregnant woman indicates she does not wish to receive such information and 
counseling."). 

36 83 Fed. Reg. at 3923-24. 

37 Id. 

38 Consolidated Appropriations Act of 2017, Pub. L. No. 115-31, 131 Stat. 135, 521 (2017). 

39 Estate of Thornton v. Caldor, 472 U.S. 703, 709 (1995). 

40 Id. at 710 (quoting Otten v. Baltimore & Ohio R.R. Co., 205 F.2d 58, 61 (1953)). 

41 Id. 
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beliefs at all costs, it is directly analogous to the law successfully challenged in Caldor and thus 
contravenes the First Amendment. 

V. The Proposed Rule Undermines State Policies Regarding Health Care and 
Would Require States to Violate Their Own Laws. 

HHS states that while the Proposed Rule "is expected to affect State and local governments, 
the anticipated effect is not substantial."42 The States disagree. In order to ensure access to care 
for their citizens, the States have enacted laws to guarantee emergency and medically necessary 
care as well as informed consent. State laws also protect the religious freedom of employees while 
respecting the business necessities of their employers. These important, sometimes competing 
needs have been carefully balanced in various ways in each of the States. The Proposed Rule 
upsets these delicate and long-standing balances and ignores the needs of patients and employers. 

First, as noted above, the Proposed Rule does not so much as mention the provision of 
emergency health care, which can require abortions or other procedures to which a health care 
professional may object. In addition to conflicting with federal law requiring emergency medical 
care, 43 the Proposed Rule is at odds with state law that requires the provision of emergency medical 
care. 44 In many states, mandatory emergency care includes the provision of emergency 
contraception to survivors of sexual assault. 45 In addition to mandating emergency care, several 
state regulations also prohibit health care professionals from abandoning a patient in medical need 
without first arranging for the patient's care. 46 The Proposed Rule ignores the requirement of 
emergency or medically necessary care under federal or state law, 47 seemingly leaving the 
provision of this care solely to chance. 

Second, the Proposed Rule does not allow for state laws that already facilitate the 
accommodation of religious or moral objections, balancing conscience protection with patients' 
rights to access care. For example, several states have laws allowing an individual to refuse to 

42 83 Fed. Reg. at 3918. 

43 See supra Section III. 

44 E.g., N.Y. Pub. Health Law§ 2805-b. 

45 See, e.g., MGL c. 111, s. 70E (requiring the provision of information about emergency contraction and emergency 
contraception to survivors of sexual assault); N.J.S.A. 26:2H-12.6c (same); N.Y. Pub. Health Law§ 2805-p (same); 
Wash. Rev. Code§ 70.41.350 (same). See also 410 ILCS 70/2.2(b) (similar). 

46 Conn. Gen. Stat. § 19a-580a ("An attending physician or health care provider who is unwilling to comply with the 
wishes of the patient ... , shall, as promptly as practicable, take all reasonable steps to transfer care of the patient to a 
physician or health care provider who is willing to comply with the wishes of the patient .... "); 8 NYCRR § 29.2 
(noting unprofessional conduct includes "abandoning or neglecting a patient or client under and in need of immediate 
professional care, without making arrangements for the continuation of such care ... "); Wash. Admin. Code § 246-
840-700; Wash. Admin. Code § 246-817-380; Wash. Admin. Code § 246-808-330. See also N.J.S.A. 45:14-67.1 
(requiring a pharmacy to fill lawful prescriptions without undue delays despite employee objections); Wash. Admin. 
Code§ 246-869-010 (same). 

47 States are required to define medically necessary care for their Medicaid plans. 42 C.F.R. § 438.210(a)(5). The 
Proposed Rule, however, would undermine the ability of states to use these federally-mandated definitions of 
medically necessary care to select Medicaid providers. 
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assist in a non-emergency abortion as long as the individual notifies the employer in advance.48 

This type of sta'le law facilitates accommodations such as "staffing or scheduling practices that 
respect an exercise of conscience rights under Feder.al law."49 The Proposed Rule, however, states 
that "OCR will regard as presumptive.ly discriminatory any law, rei,'Ulati on, poli cy, or other such 
exercise of authority that has as its purpose, or explicit or otherwise clear application, the targeting 
of religious or conscience-motivated conduct." Thus, lfHS would regard these laws, which are 
targeted at religious or consdence-motivated conduct- but only to accommodate it- as 
presumptively discriminatory. Given that all federal health care funding could be tenninated for 
any " tl1reatened failure to comply" with the Proposed Rule, states are faced with either having no 
such laws (or even policies for their own hospi1al systems), which would threaten efficient health 
care administration and die provision of care, or losing all federal fonding to provide that care. 

Thi rd, the Proposed Rule does nol acknowledge or recognize the import of patien1 informed 
consent, which is protected by the Affordable Care Act and state law The Proposed Rule does 
not require that a patient be infonned that a health care provider is refusing to counsel them about, 
or refer them to, certain health care services. States such as New York and Massachusetts mandate 
infom1ed consent for patients to ensure that patients can make their own infom1ed medical 
decisions. 50 In other sta1es, 1he failure to inform pa1; en1s of possible alternative treatments 
increases the rislk of malpractice liability for the health care providers involved in the patients' care 
and the heal th care facility at wbicl1 the care is perfo.nned. st The complexity of identifying which 
members of a large health care team have objections to providing full infom1ed consent- and 
about which topics- not only risks delay in necessary care, bul increases the ri sk of liability for 
health care providers and facilities. The President' s .Commission for the Study of Ethical Problems 
in Medicine and Biomedical and Behavioral Research, which consisted of leading experts in 
research, law. medicine, and medical ethics, issued a seminal 1982 repon 011 the ethical and legal 
implications of unformed consent tha1 concluded that patients must be provided with '·a ll relevant 
infonnation regarding their condition and altemative treatmems."52 Otl1er federal laws recognize 
the importance ofinfonned consem, including two of tl1e statutes that the ProJ)Osed Rule professes 
10 implement. These srntutes require plans tl1a1 refuse "10 provide, reimburse for, or provide 
coverage of a counseling or referral service" on tl1e basis of a moral or religious objection to 
" make• avai lable infom1ati on on its poli cies regarding such service to prospective enrollees before 

·8 See. e.g .• Conn. R.C!lS, § 19-t J-O5~(1): 720 n.,cs 51011): MGl..c 112 s. 121: N.Y Cil', R.igh1s 1.., § 79-1. See nl.w, 
Wash. Re,·, Code§ -18.43.065 (protccti.ng right of p1'0,'idcr. carrier. or f.:icmty to rcfraiJ1 (tom panicipating in pro,1ision 
or payment fol' spccific service 1hey lind objectionable. bu1 requiring advanced notice)~ Wash. Rev, Code§ 70.47.160 
(same): Wash, Admin, Code§ 2&4-43-5020 (re(tuiringc-cuTiers 10 rile plan ensuring 1imely access tosecvices), 

"' 83 Fed. Reg. at 3913. 

"' MOL c. 111. s, TOE: N.Y. Pub. Heallh I... § 2805-<I. See nf,11 720 ILCS 510/13 ("If any request for an abortion is 
denied [because of :a conscience objection). tltc patient shall Ix: promptly ,.,lilied.") 

"See. e.g .. Waslt Rev. Code§ 7.70.0S0. 
52 President's Commission for the Study of Ethical Problems in Medicioo and Biomedical and Behavior.11 Research. 
Making Health Care Decisions: A Report on tlie Ethic:il and Leg.ii lmplica1ions of lofonued ConsenL in lb:: Patiem­
PrJctitioncr Relttionship. Washington. DC: U.S. Government Printing Office, 1982, 
https://rcpositon .libmn .ncore.cto\\1l.cdl11Jtandlc/ JOR22/5.5935 .. L 
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or during enrollment and to enrollees within 90 days after the date that the organization or plan 
adopts a change in policy regarding such a counseling or referral service." 53 Both laws also 
provide that they shall not "be construed to affect disclosure requirements under State law." 54 The 
Proposed Rule seeks not only to write the disclosure requirement out of these two statutes but also 
to take power from the states that Congress has expressly reserved to them. An agency action that 
seeks to preempt state laws without the proper Congressionally delegated authority is unlawful. 55 

VI. The Proposed Rule's Funding Termination Scheme Exceeds HHS's Statutory 
Authority and Is Unconstitutional. 

(A) The Proposed Rule Exceeds HHS 's Statutory Authority by Threatening to 
Terminate All Federal Health Care Funding to Recipients for Any "Failure or 
Threatened Failure" to Comply. 

The Proposed Rule seeks to impose new and unnecessary conditions on billions of federal 
health care dollars that states rely on to ensure access to care for patients. The Proposed Rule 
emphasizes its intention to terminate a "variety of financing streams" for any failure-or 
threatened failure-to comply with any of the statutes referenced, and it does so without so much 
as defining the term "threatened failure." 56 HHS does provide a non-exclusive list of "examples" 
of financing streams that it proposes should be dependent on the states' ability to avoid a vague 
and non-defined "threatened failure" to comply with the Proposed Rule. This list expressly 
includes reimbursement for health-related activities provided by programs including: Medicaid 
and the Children's Health Insurance Program; public health and prevention programs; HIV/AIDS 
and STD prevention and education; substance abuse screening; biomedical and behavioral research 
at state institutions of higher education; services for older Americans; medical assistance to 
refugees; and adult protection services to combat elder justice abuse. 57 

HHS states that "Congress has exercised the broad authority afforded to it under the 
Spending Clause to attach conditions on Federal funds for respect of conscience .... " 58 Indeed, the 
relevant statutes condition funding from specific sources to specific requirements and prohibitions. 
For example, the first two of the five requirements of the Church Amendments condition only 
grants, contracts, loans, or loan guarantees under the Public Health Service Act, the Community 

53 42 U.S.C. § 1395w-22(j)(3)(B) (Medicare+Choice); 42 U.S.C. § 1396u-2(b)(3)(B) (Medicaid managed care 
organization). 

54 42 U.S.C. § 1395w-22(j)(3)(C) (Medicare+Choice); 42 U.S.C. § 1396u-2(b)(3)(B) (Medicaid managed care 
organization). 

55 See Texas v. United States, 95 F. Supp. 3d 965, 980-81 (N.D. Tex. 2015) (enjoining a U.S. Department of Labor 
rule implementing the Family and Medical Leave Act on the ground that compliance with the rule would require the 
plaintiff states to violate their own state laws and that the rule exceeded the agency's congressionally delegated 
authority). 

56 83 Fed. Reg. at 3905, 3931. 

57 83 Fed. Reg. at 3905. 

58 83 Fed. Reg. at 3889. 
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Mental Health Centers Act, or the Developmental Disabilities Services and Facilities Construction 
Act. 59 The third Church Amendment requirement conditions only grants or contracts "for 
biomedical or behavioral research," the fourth applies to HHS's funding of a particular health 
service program or research activity, and the fifth conditions funds similar to those conditioned by 
the first two. 60 Many of the referenced statutes have a similar framework. 61 The Proposed Rule 
ignores the sources of funds Congress has conditioned upon obedience to each statute, instead 
threatening to terminate all federal health care funding to recipients for any failure-or threatened 
failure-to comply with any of the statutes referenced. 62 These sanctions far exceed HHS' s 
statutory authority, 63 and if acted upon, would unjustifiably terminate sources offunding that states 
rely on to provide critical, and sometimes life-saving, health services to their citizens. 

Moreover, the Proposed Rule's funding termination provisions require no administrative 
process before HHS terminates all federal health care funding for a state or other entity. Under 
the Proposed Rule, HHS can terminate all federal health care funding solely upon its determination 
that "there appears to be a failure or threatened failure to comply" with either the referenced 
statutes or the Proposed Rule itself 64 It can do so even if only a state's sub-recipient-not the 
state itself-is accused of wrongdoing. 65 It can also do so while a state or other entity is attempting 
to resolve the matter informally. 66 

(BJ The Proposed Rule Violates the Spending Clause. 

As noted in Section VI(A), supra, there is no statutory authority for HHS's assertion of a 
vast new power to terminate broad swaths of federal health care funding that are unrelated to the 
program funds that Congress has expressly conditioned. If, however, Congress did delegate to 
HHS the authority to terminate all federal health care funding to the states on the basis of a failure 
or threatened failure to comply with any of the referenced statutes, such an action would violate 
the Spending Clause. 

Congress may use the Spending Clause power to condition grants of federal funds upon 
the states taking certain actions that Congress could not otherwise require them to take, but this 

59 42 U.S.C. §§ 300a-7(b)-(c)(l). 

60 42 U.S.C. §§ 300a-7(c)(2)-(e). 

61 E.g., 22 U.S.C. § 763 l(d) (President's Emergency Program for AIDS Relief); 42 U.S.C. §§ 1395w-22(j)(3)(A)-(B) 
(Medicare+Choice); 42 U.S.C. §§ 1396u-2(b)(3)(A)-(B) (Medicaid managed care organization); 42 U.S.C. § 18113 
(Affordable Care Act). 

62 83 Fed. Reg. at 3931. 

63 See County of Santa Clara v. Trump, 250 F. Supp.3d 497, 530-532 (N.D. Cal. 2017) (enjoining executive order 
regarding sanctuary cities in part because order violated separation of powers by attempting to exercise Congress's 
spending power in its enforcement). 

64 Id. 

65 83 Fed. Reg. at 3929. 

66 83 Fed. Reg. at 3931. 
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power is not without limit. 67 Importantly, if Congress seeks to condition the states' receipt of 
federal funds, it "must do so unambiguously." 68 Conditions on federal grants can also be barred 
if they are unrelated "to the federal interest in particular national projects or programs." 69 

Additionally, "the financial inducement offered by Congress" cannot be "so coercive as to pass 
the point at which pressure turns into compulsion."70 The Proposed Rule would violate each of 
these limits on Congress's exercise of the Spending Clause power. 

In the first instance, the vague notion of a "threatened failure to comply" offends the 
requirement that Congress must unambiguously state the prohibited conduct that will trigger the 
loss of funding under its Spending Clause power. 71 Additionally, because the Proposed Rule 
conflicts with other federal laws, the states risk all of their federal health care funding by merely 
complying with (other) federal law-leaving them no unambiguously compliant course of action. 
For example, if a pregnancy counselor at a public health department that receives Title X funds 
objects to providing counseling about or referral to abortion services, the facility will have to 
decide whether to 1) transfer that employee in violation of the Proposed Rule or 2) allow that 
employee not to counsel about or refer to these services in violation of Title X. Should it choose 
the first option, it could lose all of its federal health care funding; should it choose the second 
option, it could lose all of its federal Title X funding. 

Next, the funding that HHS proposes it should be allowed to terminate, on the basis of a 
"threatened failure to comply" with the Proposed Rule, includes programs, like the Children's 
Health Insurance Plan, that are entirely unrelated to the federal interest in protecting conscience 
objections to a narrow category of procedures, such as abortion and sterilization. 72 

Last, the Supreme Court has already held that Congress's imposition of new, unrelated 
conditions on an amount less than the amount of funding at stake under the Proposed Rule was so 
coercive as to be likened to a "gun to the head_'m In National Federation of Independent Business 
v. Sebelius, the Supreme Court reasoned that a Congressional threat to a state's Medicaid funding 
was unconstitutional because it was so coercive as to deprive states of any meaningful choice 
whether to accept the condition attached to receipt of federal funds. 74 The Proposed Rule would 
eliminate not only states' Medicaid funding, but a host of other federal health care funding as well. 

67 See Nat'/ Fed'n of lndep. Bus. v. Sebelius, 567 U.S. 519, 578 (2012). 

68 Id. at 576. 

69 South Dakota v. Dole, 483 U.S. 203, 207 (1987) (internal citation omitted). 

70 Sebelius, 567 U.S. at 580 (internal citation and quotation marks omitted). 

71 Dole, 483 U.S. at 207. 

72 83 Fed. Reg. at 3905. 

73 Sebelius, 567 U.S. at 581. 

74 Id. at 579-585. 
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VII. The Proposed Rule Will Increase Discrimination, Limit Health Care Providers, 
and Harm Patients. 

The States maintain a quintessential interest in the civil rights and health of their residents, 
an interest alternately described as quasi-sovereign and within those police powers reserved to 
them. 75 The States have considered the Proposed Rule in light of their twin duties to protect civil 
rights and the public health, and believe that it harms both patients and health care providers. 
Despite HHS's stated interest in "a society free from discrimination," 76 the Proposed Rule 
substantially increases the risk of discrimination against patients on the basis of, inter alia, sex, 
sexual orientation, or gender identity. The Proposed Rule also risks having a chilling effect upon 
health care providers in a manner that will likely harm patients and vulnerable populations. Both 
of these anticipated harms arise from the unnecessary and unsupported breadth and scope of the 
Proposed Rule. 

(A) The Proposed Rule Will Increase Status-Based Discrimination Against Patients. 

The statutes referenced in the Proposed Rule in no way permit entities or health care 
personnel to deny care to a patient based on his or her status, e.g., a patient's status as lesbian, gay, 
bisexual, or transgender. Rather, those statutes set forth narrowly tailored exemptions to the 
provision of specific procedures, irrespective of a patient's status. 77 Against this backdrop of 
narrow statutory protections allowing health care workers to opt out of certain procedures and 
services, HHS seeks to expand the scope of the referenced statutes, its regulatory footprint, and its 
own power. As set forth in Section II, supra, the Proposed Rule defines the terms "assist in the 
performance" and "health care entity" in ways that broaden the scope of the referenced statutes, 
vastly expand the number of individuals potentially eligible to assert a "religious, moral, ethical, 
or other" objection, and dramatically increase the types of services to which they may object. This 
expanded universe of individuals who can refuse to provide patient care or perform activities with 
an "articulable connection" to patient care, combined with the enormous sanctions faced by states 
and other entities if they do not allow for these exemptions, raises the specter of heightening status­
based discrimination against existing patient populations. 

The States have serious concerns, for example, that an expanded universe of potential 
conscience objectors may seek to use the statutory tether of a "sterilization procedure" to deny 
care to transgender patients. Transgender people regularly experience discrimination within the 
health care industry, resulting in substantial health disparities with the non-transgender 

75 See, e.g., Keystone Bituminous Coal Ass 'n v. DeBenedictis, 480 U.S. 470, 488 (1987) (acknowledging state police 
power and interest in public health); Snapp v. Puerto Rico ex rel. Barez, 458 U.S. 592, 609 (1982) (acknowledging 
state interest in eradicating the "political social, and moral damage" resulting from "invidious discrimination"); 
Mackey v. Montrym, 443 U.S. 1, 17 (1979) (acknowledging state interest in public health and safety). 

76 83 Fed. Reg. at 3903. 

77 See, e.g., 42 U.S. C. § 300a-7(b )(1) (Church Amendment) (referring to "performance of any sterilization procedure 
or abortion" (emphasis added)). 
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population.78 This discrimination includes both denials of care related 10 gender transition as well 
as denials of care for routine medical issues-e.g. , physicals, treatment for the nu, or care for 
diabetes-compaletely unrelated to their transgender status.79 In some instances, this 
discriminati on ltas occurred in emergency medical settings in which prompt and effective care for 
patients is urgent and its absence could be li fe-threatening. 80 Simi larly, the States also have 
concems 1ha1 an expanded universe of conscience objectors could seek 10 use the Proposed Rule 
10 deny medical care 10 male patients who seek pre- or post-exposure prophylactic medications 10 
prevenl. HIV infection based upon those men's actual or perceived sexual orientation.81 Any 
regulatory expansion of srntutory conscience exceptions 1hm results in status-based discrimination 
would fundamentally undem1ine patient health and the interest of the States in preserving that 
health within their borders. 

(B) The Proposed Rule Will Have a Chilling Ejfec1 Upon Heallh Care Proi,iders. 
Ftmher Harming Pmie111s. 

The Proposed Rule would also inhibi t the provision of health care in a manner that ham1s 
public health and likely falls more heavil y on the shoulders of vulnerable populations. Not only 
does the Proposed Rule vastly expand the scope of individuals who may lodge conscience-based 
objections 10 the provision of medical procedures and 0~1er services with an ·'an.iculable 
connection" to l11ose procedw·cs, 82 it also exceeds its statutory authority in intending to cut off aU 
federal health care funding for any failure or threatened failure to comply with the Proposed Rule. 83 

This regulatory combination is an especially dangerous one that is likely to have a chilling effect 
upon health care providers. Health care providers faced with a potentially limitless 11nive1>e of 
conscience objections from any employee, including members of the janitorial or secretarial staff, 
have strong incentives to cease offeri ng procedures like abortion or gender transiti.on-related 

"' See, e.g., Gra1u. Jaime M .. Cl al.. /nju:,.-1ic:e al £1··e1y 1'1m1; A Report <!I the Nntionnl Tr(ln.~ender Di..'J.Cl'immollou 
S111v~v. (Na1' I Ctr. Tr.111sgeuder Equal./Nat' I Gay & Lesbian Task force. Washing101L D.C.), 201 I ('20 l l ReJJ(ln"). 
al 6; James. Sandy E., e.1 al., 11,e Report of the 20/5 U.S. Transgender Survc.tv, (Nat'I Cir. Tr::insge.oder Equal., 
W:ishing1on D.C.). 2016 C2016 ReJJ(ln .. ). a1 103.07. 
19 See 201 1 Repo11.. al 6 (1101iog 1ha1 191.Vi> of survey responde1l1S reported beiog refused medical care doe lo their 
1ransgender or gender non<onrorming status): 2016 Report, at 96-97 (noting 1h,11 l 5%of su" ·~y respondents reporied 
a health care provider nsking uo.r~cssary or invasi,1c questions about their tmnsgender su•tus un.rcta1ed 10 the reason 
for 1heir visi1: 8%0( l'CSl>Ollden1s repo11ed n provideisdcnial of1r-c1nsilion-rela1cd cal'e: aod 3%of responde,,Is rc1>0t1ed 
a denial or care un1-elaIed 10 gender 1r-t1nsi1ion), 

WJ See, e.g .• Rumble v. Ftunliew He11flh &ns., 2015 U.S. Dist LEXIS 31591 (0. Minn, Mar. 16, 2015 ) (de1ailing 
emergency room phystCiau's actions toward 1ransgender man in suit brought under Affordable Co.re Act and 
MirnlCSOla Human RiglllS l...aw). 
11 See, e.g .. Donald G. McNeil, Jr .. He T<1Qk n Drug IQ Pre,"t!!III ~JDS. Tlteu fie Couldn't Get Disnbilily /m:urrmt e, 
N.Y. Times (Feb. l2. 2018). ('Na;/abte m: huns·//ww,\ m·liPliSCon"2018/Q2/12flumlUJ101\:'rKla:hir-io:snrancc html 
(lasi visi1ed Mar. 26. 2018). 

!C See supra Section ll . 

., See supro Section Vl(A). 
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therapies or sul'geries in order 10 avoid any possibili1y of the loss of all federal heal th care funding, 
including Medicaid funding, which could li1erally c lose a health care provider's doors. 

Such a net l'eduction in Lhe medical care olTered by heal th care providers would ham, the 
public health in each of Lhe Stales. Additi onally, because the P,·oposed Rule generally targets 
healll1 care seivices supponed l>y federal funds, i1s im pact would be fell most by low-income 
pa1ients who are far less likely to have alternative health care services available after a provider 
ceases lo provide certain medical care or procedures. Furll1er, patients reliant upon foderal funding 
for the provision of health care are disproportionately non-while: 21¾ black and 25% Hispanic, 
as compared to those communities' respective pro l)Ortions of 13.3% and 17.8% in the United 
States population Consequently, any chill ing effect the Proposed Rule has upon health care 
providers' decisions 10 offer abortion or other procedures will be borne disproponionately by 
minority populations.~, 

VID. Conclusion 

If adopted, the Proposed Rule will hann patients by increasing discrimi11ation and 
decreasing the provi sion of hcal!h care and infonnation about health care. II will hann the 
Constitutional rights of the S1a1es and tl1eir residents. It will oeedlessly and carelessly upset the 
balance Lhat has long been struck in federal and s tate law LO protect 1he religious freedom of 
providers, the business needs of em ployers, and the heal th care needs of patients. Accordingly, 
we urge HHS 10, withdraw the Proposed Rule. 

George Jepsen 
Connecticut Attorney General 

Respectfully submitted. 

t::.1 4---
ERIC T. SCH.N EIDER.ivl.AN 
New York Attorney General 

Matthew P. Denn 
Delaware Attorney General 

s.t Compare . .\Jedicmd J:.i,rol/mem by Rtu:.elEtlmicity. Kaiser Family Foundation. 
ht1ps://www.kflorg/mcdic:ijdfst:uc•md1cator/mcd1ca1d.enrollment•b\·• 
rncecl11mc11Yncum:ntT1rnefr.11nc=0&sortModcl='}o78%i.22col ld0 a22:1o22Locnuon%22 %,22sor1%22·1.11,)2:2asc%22,·,, 
70 (los1 visited Mar. 23. 2018). and Q11ick Facts: United Stares. Uniloo Srates Census Bureau. 
https://""'w.census.cov/guiclcfacts/foct/tublc/U&IPST0452 IG (Inst visited Mar. 23. 2018). 
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