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ARGUMENT

The Supreme Court could not have been clearer in Bostock v. Clayton Cty.,

Georgia, 140 S. Ct. 1731 (2020) that sex and transgender status are distinct concepts.
This recognition, when applied to the Title IX regulation permitting schools to
separate student bathrooms on the basis of sex, fully supports the School Board’s
position in this case. Indeed, by its express and unambiguous language, the
regulation only applies to sex as opposed to transgender status.

I. Title IX Permits Sex-Separated Bathrooms Meriting Reversal

Much of Adams’ supplemental brief argues that in light of Bostock, this Court
must find that impermissible sex discrimination occurred here. See Adams’ Supp.
Brief at pp. 4-9. What Adams misses though is that Title IX is fundamentally
different from Title VII by virtue of its implementing regulations that permit sex-
based separation of bathrooms. Title VII contains no statutory authorization or
regulatory exception to its prohibition on sex discrimination in the terms and
conditions of employment as it relates to bathrooms.

This is why Adams is wrong to suggest that Title VII case law and findings
should be applied wholesale to Title IX claims. See Adams’ Supp. Briefat p. 3. The
cases cited by Adams do not even stand for this proposition, and the differences
between the statutes have resulted in significant variations in the way they are

interpreted. See Gebser v. Lago Vista Independent Sch. Dist., 524 U.S. 274, 277,
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281-290 (1998)(holding that educational institutions could not be held liable under
Title IX for harassment on a theory of respondeat superior, like employers can in
Title VII cases, given different statutory language in Title I1X). In fact, Bostock
disclaims any intent to interpret the meaning of “sex” as it is used in Title 1X.
Bostock, 140 S. Ct. at 1753.

Perhaps this point is academic though, because the School Board has never
contended that its policy does not make classifications based on sex by mandating
that biological boys use the boys’ bathroom and biological girls use the girls’
bathroom. This activity is expressly permitted by Title IX’s implementing
regulations. Adams has not contended that bathrooms in schools may not be
separated on the basis of sex. Surely, Title IX and its implementing regulations do
not require a school to separate bathrooms based on sex. But it is an improper
reading of Title IX and the implementing regulations to argue that the ability to make
the classification is lawful but that a misclassification within that model is unlawful,
which is what Adams argues.

Adams argues that Title VII is similar to Title IX, because Title VII also
permits separate restrooms, but he does not cite to any statutory or regulatory
language to support this point. See Adams’ Supp. Brief at p. 15. There is none.

Adams’ reliance on Lusardi v. McHugh, Appeal No. 0120133395, 2015 WL

1607756 (E.E.O.C. Apr. 1, 2015), a decision issued by the EEOC holding that it was
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impermissible discrimination in violation of Title VII to require a transgender person
to use the facilities matching their biological sex, is inapposite for this reason. Of
course, this decision is not binding on this Court even if it were considering a Title

VII claim. See Wade v. Brennan, 647 F. App'x 412, 415-16, n.8 (5th Cir. 2016) (“We

may rely on EEOC decisions as persuasive authority, though they are not binding.”)

(citing Price v. Fed. Exp. Corp., 283 F.3d 715, 725 (5th Cir. 2002)).

Adams’ suggestion that it is somehow meaningful that the EEOC has not
abolished sex-separated restrooms or that sex-separated bathrooms persist in other
states under appellate court holdings agreeing with the district court misses the point.
See Adams’ Supp. Brief at p. 16. The point is that Title IX’s implementing
regulations would have to be read out of existence to find that the School Board’s
bathroom policy separating bathrooms based on biological sex is actionable under
Title IX. Under the interpretation offered by Adams, a biological female can make
the exact same claim and prevail under Title IX because, “but for” her sex, she would
have been able to use the boys’ bathroom. But she would not have a claim, because
the regulation permits that classification to be made.

Even more, whether it is unlawful for an employer to separate bathrooms on
the basis of sex under Title VII, let alone whether a school may do so under Title [X,
is a door left open by the Supreme Court in Bostock. Not only did the Supreme Court

confine its holding to claims of discrimination on the basis of transgender status or
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sexual orientation in termination decisions challenged under Title VII, it did not
purport to address whether other “other policies and practices might or might not
qualify as unlawful discrimination or find justifications under other provisions of
Title VII.”” Bostock, 140 S. Ct. at 1753.

Presumably, the Supreme Court was referring to Title VII’s Bona Fide
Occupational Qualification (“BFOQ”) exception which permits sex discrimination
that would otherwise be in violation of Title VII, when sex is “reasonably necessary
to the normal operation of that particular business or enterprise.” 42 U.S.C. § 2000e-
2(e). Bostock does not foreclose that what might be otherwise considered
discrimination under its holding, might be lawful upon application of an exception
to the sex discrimination prohibition in Title VII.

This type of exception is exactly what the Court is confronted with in this
case. Adams even acknowledges that Title [X’s prohibition on sex discrimination is
subject to exceptions with respect to the separation of bathrooms. See Adams’ Supp.
Brief at p. 16. The district court did not meaningfully grapple with the inherent
contradiction in Adams’ request to find the School Board’s policy separating
bathrooms based on sex unlawful, notwithstanding the regulation. On this point, the
district court found:

Because neither Title IX nor the regulation define “sex” or “on the basis

of sex,” the statute and regulation cannot be presumed to mean

“biological sex.” Adams is not contending that the school cannot
provide separate restrooms for the sexes-he just wants the school to

4
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recognize that, interpreting sex to include gender identity, he is a boy
and should be permitted to use the boys' restrooms.

Adams by & through Kasper v. Sch. Bd. of St. Johns Cty., Fla., 318 F. Supp. 3d
1293, 1322 (M.D. Fla. 2018). But again, the district court mistook its task in
resolving this case with deciding whether Adams was a boy and not whether the
School Board’s policy was in violation of Title IX. The district court ultimately
concluded that Adams proved a Title IX violation, because the School Board
prohibited “a transgender boy, from using the boys' restroom ‘on the basis of sex,’
which discrimination caused [Adams] harm.” Id. at 1325. But even if the term “sex”
under Title IX included the concept of gender identity, it does not explain how the
regulation does not permit discrimination based on “sex” even when “sex” is
interpreted to include gender identity.

This presents the inherent dichotomy in Adams’ challenge to the manner in
which the School Board classifies him for purposes of its bathroom policy while, at
the same time, conceding that the School Board is permitted to separate the two
sexes in bathrooms.! Indeed, Adams argues, “the Title IX regulation allowing

separate restrooms neither mandates nor endorses discrimination against transgender

I Adams, like the district court, continues to ignore how the School Board could
possibly implement any bathroom policy or how Title IX’s regulation could even
have meaning with respect to gender fluid students if students were to be classified
only on their gender identity.
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students” and that it does not “require schools to maintain separate restrooms — they
are simply permitted to do so.” See Adams’ Supp. Brief at p. 16. Adams further
states, “[nJothing about the regulation requires schools to discriminate against
transgender students, and nothing in Bostock approves discrimination of that kind.”
See Adams’ Supp. Brief at p. 16.

Fundamentally, the factual record before this Court does not support Adams’
argument. The School Board’s bathroom policy merely requires students to use the
bathroom matching their biological sex. Of course, schools are not required under
the regulation to separate bathrooms based on sex, but they are permitted to do so.
Adams argues that nothing in the regulation requires schools to discriminate against
transgender students, but the question before this Court is not whether a school is
“required” to discriminate against a transgender student, it is whether a school may
discriminate against a student on the basis of sex for purposes of bathroom use.
Whether that discrimination in bathroom use is due to one’s biological sex or their
transgender status “inextricably” bound with their biological sex, the result is the
same. The result is that the School Board’s policy is permissible.

Along these lines, there is nothing “stunning” about the School Board’s
observation that Bostock defines transgender status in reference to biological sex by
holding that discrimination against an individual due to their transgender status is

sex discrimination. The Supreme Court held explicitly:
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If the employer retains an otherwise identical employee who was

identified as female at birth, the employer intentionally penalizes a

person identified as male at birth for traits or actions that it tolerates in

an employee identified as female at birth. Again, the individual

employee's sex plays an unmistakable and impermissible role in the

discharge decision.
Bostock, 140 S. Ct. at 1741-42. It is “but for” a transgender female’s biological sex
that the discrimination is actionable in this scenario according to the Supreme Court,
because the employer in this scenario tolerates those actions in biological females
that it does not in a biological male. In fact, a biological male, regardless of his
gender identity, would also be protected from termination if an employer terminated
him because of actions or traits it would tolerate in women.

Of course, but for Adams’ biological sex, he would be able to use the boys’
bathroom. But that is true of all biological girls, and the logic advanced by Adams
would require this Court to read Title IX to make claims of those biological girls that
do not identify as male also a violation of Title IX, something the regulations do not
contemplate.

During oral argument in this matter, the Court asked Adams’ counsel to
distinguish the hypothetical Title IX claim brought by a biological girl. The scenario
involved such a girl that identifies as a girl challenging the School Board’s policy
prohibiting her from using the boys’ bathroom, alleging harm because the girls’

bathrooms were overcrowded. Adams’ attempt in his supplemental brief to

distinguish this hypothetical plaintiff from his case falls flat. On this point, Adams
7
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argues that the hypothetical biological girl would not suffer discrimination based on
her transgender status. See Adams’ Supp. Brief at p. 14. Adams’ argument in this
regard recasts the School Board’s policy as one that targets transgender students; it
does not. But again, although the biological girl has suffered a form of sex
discrimination — that is, she is treated different than biological boys — her claim
would not be actionable, because Title IX permits the separation of bathrooms based
on the two sexes.

Next, Adams argues that there must be an injury and that the injury determines
the remedy. See Adams’ Supp. Brief at pp. 14-15. Adams argues that to the extent a
biological girl in this scenario experiences injury, it is not because ‘““she cannot access
the boys’ restroom, or because of a categorical school policy rejecting her gender
identity. It is because the girls’ restroom is an unequal facility, and that is what must
be remedied in that hypothetical.” See id. at p. 15. This does not distinguish the
hypothetical though and does not follow from the record. Again, the School Board’s
policy does not take into account gender identity.

Further, Adams has argued during this litigation that he suffered injury
actionable under Title IX, at least in part, because the gender-neutral bathrooms he
was given access to were further from his classes than the boys’ bathrooms. Once
again, utilizing our hypothetical girl, would she not suffer the same harm as Adams

if the girls’ bathrooms were further away than the boys bathrooms? And wouldn’t
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the harm be on account of the School Board having classified her as a female rather
than a male thus restricting her access to the boys’ bathrooms? If the remedy she
sought was to use the boys’ bathrooms, and requiring biological females to use the
girls’ bathrooms is impermissible sex discrimination under Title IX, there really is
no distinguishing that hypothetical from the instant matter.

Yet, Adams does not challenge the School Board’s right to separate the sexes,
and he maintains that the School Board is permitted to make girls use the girls
bathrooms and boys use the boys bathrooms. Instead, he challenges the School
Board’s classification of him within the contours of the policy by asking this Court
to adopt an interpretation of “sex” that changes depending on where in the statute or
regulatory scheme it appears. In the general prohibition on sex discrimination in the
statute, Adams argues it means that whenever someone is discriminated against in
violation of Title IX because of their sex, whether that be their biological sex or
transgender status, there is liability notwithstanding any exception. But in that same
breath, Adams argues that the regulatory language permitting sex separation of
bathrooms only authorizes discrimination against persons that are not transgender.
Accepting this invitation would improperly turn the word “sex” into a chameleon,
changing its meaning depending on where it appears in the statute and regulatory

scheme. See Clark v. Martinez, 543 U.S. 371, 382, 386 (2005). Or, even more

disconcerting, it would mean biology has no place at all within Title IX.
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Adams argues that the School Board asks this Court to “limit Title [X’s sex
discrimination prohibition based on [its] own characterization of the term ‘biological
sex’ — a term found nowhere in either Title VII or Title IX.” See Adams’ Supp. Brief
at p. 2. This argument is simply wrong. The School Board asks this Court to give
effect to the language of Title IX’s implementing regulations that expressly permit
the separation of bathrooms on the basis of biological sex. Adams argues that if the
School Board’s interpretation were correct then Bostock would have come out
differently. See Adams’ Supp. Brief at p. 3. But this is incorrect, because Title VII
does not have a similar regulation, and Bostock says nothing about school
bathrooms.

II. Adams’ Interpretation of Title IX Violates the Clear Statement Rule

The School Board agrees with Adams that Title VII, unlike Title IX, is not

spending clause legislation. Compare Gebser, supra, at 287 (recognizing that Title

IX was passed pursuant to the spending clause) with Fitzpatrick v. Bitzer, 427 U.S.

445, 458 (1976) (Brennan, concurring)(recognizing that Title VII was passed
pursuant to the Commerce clause and § 5 of the Fourteenth Amendment). This
distinction mandates reversal, because the Supreme Court’s reasoning in Bostock
makes clear that Congress did not put states on notice that classifying bathroom

usage based on biological sex is in violation of Title IX.

10
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First, Adams’ contention that the School Board waived this argument is
unavailing for the reasons set forth in the School Board’s Reply Brief. See School
Board’s Reply Brief at p. 21. Adams is also incorrect in arguing that the Clear
Statement rule does not require reversal in light of Bostock.

When Congress acts pursuant to the Spending Clause, it creates legislation
“much in the nature of a contract: in return for federal funds, the States agree to

comply with federally imposed conditions.” Pennhurst State Sch. and Hosp. v.

Halderman, 451 U.S. 1, 17, (1981). Thus, in interpreting Spending Clause
legislation, courts must insist “that Congress speak with a clear voice.” Id. “There
can, of course, be no knowing acceptance [of the terms of the contract] if a State is
unaware of the conditions [of the legislation] or is unable to ascertain what is
expected of it.” Id. at 24-25. To find such a knowing acceptance, the Court must
determine “whether Congress spoke so clearly that it can fairly say that the State
could make an informed choice.” Id. at 25. This is referred to as a Clear Statement
Rule.

Adams’ argument that Bostock invalidates the application of the Clear

Statement Rule in this case misconstrues this precedent. In fact, the Supreme Court
opined in Bostock that those that passed the Civil Rights Act might not have

anticipated their work would lead to the result the Court was reaching. Bostock, 140

11
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S. Ct. at 1737. The Supreme Court further explained why it did not matter if its
holding was contemplated by Congress when it enacted Title VII, stating:

But ““the fact that [a statute] has been applied in situations not expressly

anticipated by Congress’” does not demonstrate ambiguity; instead, it

simply “ ‘demonstrates [the] breadth’ of a legislative command. And

“it 1s ultimately the provisions of” those legislative commands “rather

than the principal concerns of our legislators by which we are

governed.”

Id. at 1749 (internal citations omitted). The Supreme Court emphasized the “broad”
language of Title VII and that many of its applications might have been unexpected
by Congress in 1964. Id. at 1753.

Conversely, Congress cannot use Spending Clause legislation to impose
conditions on federal funds recipients through broad or vague terms interpreted on a
case-by-case basis. Spending Clause legislation is fundamentally different from
language passed pursuant to some other grant of authority given that it conditions a
waiver of immunity on the acceptance of federal funds. A clear statement is

necessary not only for the statute to apply at all, but to also apply in the way one is

claiming. Arlington Cent. Sch. Dist. Bd. of Educ. v. Murphy, 548 U.S. 291, 296

(2006); Gregory v. Ashcroft, 501 U.S. 452, 460-70 (1991).

Congress cannot through the use of broad terms impose “upon the States a
burden of unspecified proportions and weight, to be revealed only through case-by-

case adjudication in the courts.” Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist.,

Westchester Cty. v. Rowley, 458 U.S. 176, 190 n.11 (1982). A statute using broad

14
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terms under which a condition is implied, but plausible, is not enough. Dellmuth v.
Muth, 491 U.S. 223, 232 (1989). “The requirement of a clear statement in the text
of the statute ensures that Congress has specifically considered state sovereign

immunity and has intentionally legislated on the matter.” Sossamon v. Texas, 563

U.S. 277, 290 (2011). “[C]lear statement rules ensure Congress does not, by broad
or general language, legislate on a sensitive topic inadvertently or without due

deliberation.” Spector v. Norwegian Cruise Line Ltd., 545 U.S. 119, 139 (2005)

(plurality opinion) “Implied limitation rules avoid applications of otherwise
unambiguous statutes that would intrude on sensitive domains in a way that
Congress is unlikely to have intended had it considered the matter.” 1d.

This line of precedent undercuts any application of Bostock’s textual
interpretation of Title VII to Title IX’s provisions enacted pursuant to the Spending

Clause. The Supreme Court held in Bostock that there is no such thing as a “canon

of donut holes,” in which Congress’ failure to speak to a certain issue creates a tacit
exception. Bostock, 140 S. Ct. at 1746—47. Nevertheless, this pronouncement must
give way in this case to Clear Statement Rule precedent, because Congress’ failure
to speak to a certain issue does create an exception when the application of a statute
1s contingent on the acceptance of federal funds.

The language of Title IX and its regulatory scheme, if anything, evince that

the Clear Statement Rule mandates reversal. There is no plausible argument that the

13
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regulatory exemption in Title IX permitting sex-separated bathrooms requires
schools to discriminate based on gender identity in establishing a bathroom policy;
rather, schools are permitted to separate bathrooms based on sex under the
regulations.

It should be undisputed that the interpretation adopted by the district court and
advanced by Adams was not in the minds of those that passed Title IX. Indeed, those
that passed Title IX were concerned that the statute’s broad prohibition on sex
discrimination would forbid schools from maintaining sex-separated intimate
facilities. See, e.g., 117 Cong. Rec. 30,407 (1971); 118 Cong. Rec. 5807 (1972). In

fact, as the Fourth Circuit noted in G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd.,

the interpretation of Title IX and its implementing regulations to require schools to
permit students to use the bathroom aligning with their gender identity was “novel,”
and “perhaps not the intuitive one”. 822 F.3d 709, 722-23 (4th Cir. 2016), vacated
and remanded, 137 S. Ct. 1239 (2017). The Fourth Circuit also acknowledged in
Grimm that “there was no interpretation of how § 106.33 applied to transgender
individuals before January 2015.” Id. at 709. Of course, that January 2015
interpretation, which was already subject to a questionable amount of deference, has

since been withdrawn. Gloucester Cty. Sch. Bd. v. G. G. ex rel. Grimm, 137 S. Ct.

1239 (2017).

14
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Adams cites Jackson v. Birmingham Bd. of Educ., 544 U.S. 167, 182 (2005)

for the proposition that the School Board should have been on notice that the
regulation permitting sex-separated bathrooms should operate differently than it has
for the past 40 years. While Jackson held that schools are on notice that diverse forms
of intentional discrimination are in violation of Title IX, the case concerned
intentional retaliatory conduct, which is not subject to any regulatory exception and
which was prohibited by Title IX regulations for nearly 30 years at the time of the
decision. 544 U.S. at 183. The lack of comparable regulatory guidance in the instant

matter supports reversal and makes Jackson inapposite. See Pennhurst, 451 U.S. at

25 (noting that it “strains credulity to argue that participating States should have
known of their ‘obligations’ . . . when . . . the governmental agency responsible for
the administration of the Act . . . has never understood [the statutory provision] to
impose conditions on participating States”).

Adams asks this Court to countenance liability for a federal funding recipient,
operating pursuant to a regulation permitting the alleged discriminatory act at issue
here, where there can be no question that it was “not immediately obvious what the
grantee's obligations under the federal program were and it is surely not obvious that
the grantee was aware that it was administering the program in violation of the

statute or regulations.” See Guardians Ass'n v. Civil Serv. Comm'n of City of New

York, 463 U.S. 582, 598 (1983). This argument should be rejected, and the district
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court should be reversed for interpreting Title IX in violation of the Clear Statement
Rule.

III. The Differences Between the Sexes are Enduring and those Differences
Undergird the School Board’s Policy

It cannot be disputed that certain sex-based classifications are constitutional,

because there are “differences between men and women” that are “enduring.” United

States v. Virginia, 518 U.S. 515, 533 (1996). “The sexes are not similarly situated in

certain circumstances.” Michael M. v. Superior Court, 450 U.S. 464, 469 (1981)

(plurality opinion). The “two sexes are not fungible.” Virginia, 518 U.S. at 533.
Bostock’s recognition of the distinction between sex and transgender status
supports a finding that the School Board’s policy is substantially related to an
important governmental interest. In fact, Bostock recognized that arguments
advanced by employers that the discrimination against a transgender person, without
regard to their biological sex, might be pertinent if Title VII only ensured equal
treatment between men and women. 140 S. Ct. at 1748. That is exactly the guarantee

of the Equal Protection Clause; no more and no less. Personnel Adm’r of Mass. v.

Feeney, 442 U.S. 256, 273 (1979)(“[T]he Fourteenth Amendment guarantees equal
laws, not equal results.”).

Adams asks this Court to afford him special treatment and not just the equal
treatment the law commands by creating an exception to equal-protection precedent

for biological females that are transgender. In so doing, not only does Adams
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misconstrue what the law requires, but he again recasts the School Board’s policy
into something it is not; that is, a policy that targets students based on their gender
identity.

Instead, the School Board’s policy requires biological girls to use the girls’
bathrooms and biological boys to use the boys’ bathrooms to protect the bodily
privacy and safety interests of all students. On the record before this Court, it cannot
be said that the policy was not a close enough fit to the important governmental
interests at stake to survive intermediate scrutiny. In fact, of the approximately 2,000
students who attended Nease High School at the same time as Adams, there were
only 5 known transgender students, including Adams (or 0.25% of the student
population at the school). See [Docs. 162 at Tr. 136, 141]. Adams is the only student
who refused to abide by the School Board’s bathroom policy. [Doc. 162 at Tr. 141-
142].

Finally, Adams cites Concrete Works of Colorado, Inc. v. City & Cty. of

Denver, Colo., 540 U.S. 1027, 124 S. Ct. 556, 557 (2003)(Scalia J. dissenting from

the denial of petition for writ of certiorari) which in turn cites Adarand Constructors,

Inc. v. Pefia, 515 U.S. 200, 229-230 (1995), for the proposition that harm is relevant
in Equal Protection Clause jurisprudence. Adams misconstrues the School Board’s
position and the cases cited, which concern what level of scrutiny to apply to a

benign racial classification.
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The cases cited by Adams hold that benign intent of the classification, like
those for affirmative action purposes, does not lessen the scrutiny standard. Adarand,
515 U.S. at 229-230. Rather, the nature, not purpose, of the classification drives the

appropriate scrutiny standard. Id. Critically, Concrete Works notes that “a proper

plaintiff challenging governmental use of racial preferences can state a prima facie
case simply by pointing to this practice and showing that he or she was treated
‘unequally because of his or her race.”” See 540 U.S. 1027, 124 S. Ct. 556, 557.

Thus, any biological female that could establish Article III injury by virtue of
the School Board’s classification could challenge that classification as
discriminatory. Importantly, if the district court and Adams are right that the manner
in which Adams uses the bathroom ameliorates the privacy interest of others, this
position cannot be maintained alongside an acknowledgement that schools can
separate bathrooms based on sex, because that same rationale applies when any
biological female uses the restroom.

The School Board’s classifications were not based on stereotypes about the
sexes. The classifications were based on the enduring biological differences between
boys and girls that the Supreme Court has repeatedly recognized support a
classification challenged under the intermediate scrutiny standard. For these reasons,
the district court should be reversed.

Respectfully submitted this 24th day of July, 2020.
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