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EXHIBIT 3 
 

 
 
 
 

Excerpts from the March 15, 2019 
Deposition of Kevin Cron 
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1            IN THE UNITED STATES DISTRICT COURT

          FOR THE EASTERN DISTRICT OF VIRGINIA

2                   ALEXANDRIA DIVISION

3                NO.  1:18-CV-00641-LMB-IDD

4

5 NICHOLAS HARRISON and

OUTSERVE-SLDN, INC.,

6

          Plaintiffs,

7

vs.

8

JAMES N. MATTIS, in his official

9 capacity as Secretary of Defense;

MARK ESPER, in his official capacity as

10 the Secretary of the Army; and

the UNITED STATES DEPARTMENT OF

11 DEFENSE,

12           Defendants.

________________________________________/

13

14                201 North Franklin Street

                     Tampa, Florida

15                 9:00 a.m. to 3:41 p.m.

                    March 15, 2019

16

17

        VIDEO-RECORDED DEPOSITION OF KEVIN CRON

18

19           Taken on behalf of the PLAINTIFFS before Kim

20 Auslander, RPR, CRR, Notary Public in and for the State

21 of Florida at Large, pursuant to Notice of Taking

22 Deposition in the above cause.

23

24

25

Page 1
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1 coming ashore.  Their float operations are managed

2 separately.

3           Then the Marines, they just -- they have

4 fewer, but they have a much smaller force footprint

5 within the AOR.

6      Q    Is it safe to say that the total number of

7 waiver applications for deployments to CENTCOM since

8 June of 2015 is over 30,000?

9      A    I believe so, but I cannot -- I cannot commit

10 to that, but I believe that's true.

11      Q    Okay.  And do I understand from your testimony

12 earlier this morning that in no case has a waiver been

13 granted to allow an HIV positive service member to

14 deploy?

15      A    That's correct; to the CENTCOM AOR.

16      Q    I'm sorry?

17      A    I'm sorry.  To the CENTCOM area of operations.

18      Q    Tell me, what type of waiver applications come

19 to you, as opposed to one of the service waiver

20 application officers?

21           MR. NORWAY:  Objection.  Asked and answered.

22      You may answer.

23           THE WITNESS:  The -- we officially, we handle

24      behavioral health waivers, which are generally

25      reviewed by the service components first in order

Page 41
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1           Additionally, for very complicated medical

2 conditions, once again, those 100-page files we get, a

3 lot of times you will end up with a very equivocal case,

4 and you will need more information, so you just say no,

5 rather than, if you request more information, that's

6 more information, and you will go back and forth.

7 Meanwhile, that file is still sitting there unanswered,

8 and then the -- it can take a long time to finalize that

9 process.  So, we will just say no; here's what we want,

10 send it back in when it's complete, and we will move on

11 to the next.

12           And those appeals usually come to us as well

13 when the case is complete, so it's a mixture of updates,

14 and I disagree with your decision, I would like somebody

15 else to render a decision, please.

16      Q    And is there any appeal from your decision if

17 someone wants to take one?

18      A    So, within the CENTCOM surgeon's office

19 itself, this is not in our written policy, but it's just

20 kind of our unspoken policy.

21           I recognize my limitations as a single

22 provider.  If somebody were to appeal a case from the

23 service component to us and I issue a decision based on

24 what I find out in my own experience, and they say, we

25 still disagree with that, then it goes directly to the

Page 57
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1 CENTCOM surgeon, who is the senior ranking medical

2 officer in the headquarters, and I will staff it with

3 him and basically be; here's the situation, here's what

4 the service component said, here's what I said.

5           He is the Combat and Commander's direct

6 representative; we all operate under his authority, so

7 he may turn around and say, well, I disagree, let's do

8 this instead.  It is his prerogative.  That's an

9 informal process.

10           Because, honestly, if it was that equivocal a

11 case to begin with, I would have already talked with him

12 about it --

13      Q    Okay.  And --

14      A    -- and after that, if it goes past that level,

15 then you can appeal to our chief of staff, who is a two

16 star general, and basically at that point, once you

17 reach that level, you've basically -- what you are

18 saying at that point is the senior medical officer of

19 the Combat and Command is going to what is functionally

20 the executive officer of the Combat and Command and

21 saying, we have a gentleman or a lady who wishes to go

22 here to do this, the component doesn't think it's a good

23 idea -- and when I say "component," they are usually

24 talking to the people who are actually in the theater

25 who would be taking care of them, so they are speaking

Page 58
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1 on behalf of the deployed force -- so they're saying the

2 forces don't think it is a good idea, the medical

3 officers here at CENTCOM don't think it is a good idea,

4 however, is there some reason we should take this guy in

5 anyway.

6           And, so, you're basically saying, there is an

7 operational imperative to have this individual that

8 supersedes the risk that they represent, and where --

9 and of course we all work under the Combat and

10 Commander's authority, and the chief of staff is

11 literally one step below the commander.

12           He could say, in his capacity; I see what you

13 guys are saying, I agree with everything you are saying,

14 we need this guy there, take him anyway, make it as safe

15 as you can.  We have done that --

16      Q    Okay.

17      A    -- and if he issues that order, we will

18 comply, which comes back around to that our original HIV

19 statement, where could they deploy; yes.

20           If General Votel came to me or General

21 Perilla, and said, Doc, I understand your concerns, we

22 need this guy to go in, make it as safe as you can, we

23 will comply.  We consider that a lawful order.  We will

24 execute it to the best of our abilities.  We will do

25 what we can to mitigate the risk we have identified.

Page 59
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1 Barring that, however, then we -- it's very rare that

2 they will go out on a limb like that.  In my time at

3 CENTCOM, it's happened only once.

4      Q    Only one time that the chief of staff has

5 overruled the medical officers; is that right?

6      A    Correct.

7      Q    And am I correct that the Combat and Commander

8 surgeon is a physician?

9      A    He is.  It is a nominative position, so

10 basically each service nominates a candidate to serve in

11 that role; not just in our Combat and Command, but at

12 the other geographic Combat and Commands.

13           Then the command team of the Combat and

14 Command will go through the files and select the one

15 that they wish, or pick somebody else at their

16 discretion.  It's not a position to which you are

17 accidentally placed.  It is not a position where you

18 just happen to be the guy available.  You have to be

19 very well qualified to serve in that capacity.

20      Q    Okay.  And the chief of staff, though, is not

21 a medically trained person?

22      A    No.  Our chief of staff is a combat arms

23 general, different backgrounds.  These are two star

24 generals at our Combat and Command.  I believe they are

25 at the others as well.

Page 60
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1 of the 100 waivers I have seen this week, so I'm just

2 going to disapprove the other 50 percent --

3      Q    Which is not what I'm suggesting.  I am

4 suggesting, historically, of the 15,000 that you have

5 reviewed, what percentage have you granted?

6      A    Seems like probably about 70 to 80 percent,

7 but within that are a lot of those waivers which I just

8 alluded to where there are technicalities, or there are

9 things -- for instance, we require waivers for all

10 controlled substances, because we identified at the

11 outbreak of the opioid crisis that we also had an opioid

12 issue, and while we were at it, we would have to have

13 the other controlled substance categories, because our

14 pharmacist theater were identifying that we were using

15 an awful lot of, particularly stimulants; the Adderall,

16 Vivant, that type of medication.

17           We wanted to have a mechanism to look closely

18 at those meds and make sure they were being used

19 appropriately so we required a waiver for all of them.

20           Most of those waivers are granted, because

21 most of the healthcare providers are prescribing them

22 appropriately, so it kind of pulls that percentage of

23 approved over to the right a little bit.

24           Other conditions are very -- for instance,

25 epilepsy we have a fairly low approval rate on because

Page 70
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1           MR. NORWAY:  Objection, scope.  You may

2      answer.

3           THE WITNESS:  So, we have two -- this embodies

4      two separate approaches.

5           The first approach -- once again, this entire

6      appendix is a listing of conditions which generally

7      preclude deployment, so it basically identifies a

8      diagnosis of HIV.  HIV antibody positive would

9      indicate a positive HIV test.

10           You could just as easily say an HIV positive

11      individual with the presence of progressive

12      clinical illness or immunologic deficiency should

13      be considered to be generally non-deployable to any

14      contingency deployment, would be my interpretation

15      of that.

16           This would deliberately exclude, as I said,

17      those individuals with a positive HIV test who were

18      determined on subsequent testing to not have

19      HIV positive antibodies, so, a key distinction.

20           So, basically, an HIV positive individual with

21      clinical illness or immunologic deficiency should

22      not deploy on a contingency deployment.

23           The second --

24 BY MS. BAUER:

25      Q    Let me stop you there.
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1 original intent of the waiver or not.

2      Q    Of the approximately 15,000 waiver

3 applications that you have reviewed, what number of

4 those have been for HIV positive?

5           MR. NORWAY:  Objection, vague.  You may

6      answer.  Objection, scope, to the extent that

7      you're asking as a representative DoD.  You may

8      answer.

9           THE WITNESS:  So, for CENTCOM, very few.

10      Perhaps ten -- eight to ten.  Most of those are

11      actually not for service members.

12           The services themselves have policies about

13      deploying with HIV that usually remove

14      consideration even for a waiver before they prepare

15      to deploy, so most of our HIV waivers have been for

16      contractors and civilians.

17 BY MS. BAUER:

18      Q    The ones that you've reviewed?

19      A    Yes, ma'am, the ones I have reviewed.

20      Q    For the service-specific waiver authorities,

21 do you know how many HIV positive waiver applications

22 they've reviewed?

23      A    I honestly don't know.  We asked them.  We

24 requested to know if any had been approved, and they

25 said none had been approved.  Unfortunately, I didn't
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1 have active tuberculosis, we have not approved a waiver

2 for that.

3      Q    If they have active tuberculosis?

4      A    If they have current or recent active

5 tuberculosis.  It's poor wording on our part.

6      Q    Is an inability to donate blood in itself

7 disqualifying for deployment to CENTCOM?

8      A    Potentially.

9      Q    What do you mean by "potentially?"

10           MR. NORWAY:  Vague.  You may answer.

11           THE WITNESS:  As a global requirement, no.  If

12      you said, if they can go anywhere, do any job, in

13      any place, for any time, it's fine, because there's

14      going to be exceptions.  If they are on a small

15      team operating in a remote location, then yes, it

16      would be.

17           There are -- we have operations where the

18      ability to serve as a blood donor is a requirement

19      to go on that mission.

20 BY MS. BAUER:

21      Q    So, would it depend on what they're being

22 deployed for, essentially?

23      A    It would.  It would be heavily dependent not

24 only on their occupation, but also the operational

25 environment to which they are going, what we anticipate
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1 as the level of risk associated with that, and then what

2 else they have around them, who else they have around

3 them, the parent nation, do they have a blood capability

4 we can rely upon.

5           Once again, outside of our AOR -- this is a

6 crucial discussion in Africa, where the host nation

7 blood capability is extremely unreliable, and the

8 walking blood bank becomes a vital component of your

9 health support plan.

10           So, potentially.  It could be a potential

11 discriminator.  For those individuals for which it is a

12 requirement, we would not grant a waiver, though, in

13 fairness, that's not going to be the answer for everyone

14 going to our entire AOR.

15      Q    And what about individuals who have a chronic

16 medical condition that requires them to take medication,

17 if the daily medication is not itself disqualifying for

18 deployment to CENTCOM?

19      A    What is the question?

20      Q    Sure.  Whether an individual who requires

21 daily medication to manage a chronic medical condition.

22      A    Is --

23           MR. NORWAY:  Objection, vague.  You can

24      answer.

25           THE WITNESS:  So, are you asking if that
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1           We often turn down chemotherapy patients for

2 this reason, where their oncologist has said, as long as

3 they stay on their regiment they will be just fine and

4 their tumor will stay under control.  It is the "as long

5 as" statement which we have to draw concern about.

6           So, if the therapy is required, if the

7 underlying condition is severe, it all has to go into

8 the risk that that condition represents, either in a

9 controlled or an uncontrolled state.  It's very

10 individualized.

11           So, we don't require a waiver for it, per se,

12 because if I did, I would literally get everybody who's

13 on any medication for anything.  Our waivers would go

14 from thousands to hundreds of thousands.  It's

15 challenging to find an individual these days who's not

16 on some kind of medication for something, so that

17 standard would be too difficult for us to write out and

18 to enforce.

19      Q    Directing your attention to the first page of

20 Cron Deposition Exhibit 7, which is Tab A to Mod 13, I

21 am at paragraph 1D.  It starts on the first page.

22      A    Sorry.

23      Q    That's okay.  I'm jumping around.

24      A    Go ahead, please.

25      Q    Paragraph D says:
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1      Q    And was Captain Via in agreement that a waiver

2 should not be granted for the HIV positive service

3 member that you were discussing with him?

4      A    He was.

5      Q    Continuing on with that paragraph, it reads:

6           "It's highly unlikely that either Service

7 Member Rowe or Vo would be granted a waiver to deploy to

8 the CENTCOM AOR."

9           Do you see that?

10      A    Yes.

11      Q    And when you executed this declaration on

12 January 25 of 2019, what did you know about Service

13 Member Rowe?

14      A    I knew that they were presented to me as an

15 HIV positive individual with no mitigating circumstances

16 or features.

17      Q    What do you mean by "no mitigating

18 circumstances or features?"

19      A    Once again, HIV, to us, is a disqualifying

20 diagnosis.  In order to approve a waiver for deployment,

21 we have to demonstrate that there is adequate mitigation

22 to offset whatever risk the condition represents.  The

23 default answer is no.

24           So, we were presented with an individual who

25 was HIV positive with no additional circumstances or
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1 information which we could use to mitigate that risk, so

2 the answer was likely no.  The reason that we equivolate

3 on it is because it's certainly -- you could certainly

4 come back and say, well, could information be provided,

5 and information could be provided.  I have no idea what

6 that information would be.  We would have to consider

7 such information when and if it surfaced, and we could

8 factor it into the conversation.

9      Q    Okay.  That was the information that you knew

10 was the same for both Rowe and Vo; is that right?

11      A    I believe so.  I cannot distinguish between

12 the two from memory.

13      Q    And you didn't review their medical records,

14 for example?

15           MR. NORWAY:  It is a yes or no answer.  It

16      doesn't call for the disclosure of any

17      attorney-client communications.  You may answer yes

18      or no.

19           THE WITNESS:  I did not.

20 BY MS. BAUER:

21      Q    Did you review the administrative record of

22 their --

23      A    I did not.

24      Q    Do you know what jobs Rowe or Vo were

25 currently serving in in the military?
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1      A    If I did, I don't recall.

2      Q    Paragraph 12, you wrote:

3           "There are features of HIV which make it

4 difficult to compare to other conditions."

5           Tell me what features you are referring to

6 there.

7      A    The features are listed further on in the

8 paragraph.

9      Q    Okay.

10      A    Their medications are highly specialized and

11 to the extent of often being individualized.  They have

12 to have a constant diligent compliance with therapy.

13 This is a compliance which is absolutely rigid.  It

14 cannot waver.  It has to be rigidly adhered to for the

15 virus to remain adequately controlled.

16           One of the unique features of HIV is its

17 ability to rapidly adapt to subtherapeutic levels of

18 medication; so if an individual is not rigidly adherent

19 to their regiment, not only will the virus return, it

20 will likely become resistent to the entire class of

21 medications with which it is being treated, and this is

22 additionally compounded by subsequent resistence that's

23 acquired on multiple -- if you were to try multiple

24 regiments, it would continue to adapt and to adjust.

25           So, you asked earlier about daily medications
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1           THE WITNESS:  Simply its nature as a

2      potentially infectious blood-borne agent similar to

3      the other potentially infectious blood-borne

4      agents.

5 BY MS. BAUER:

6      Q    What about tattoo; does a service member with

7 tattoos require a waiver to deploy to CENTCOM?

8      A    Not for medical reasons.  There are service

9 policies governing tattoos as an administrative feature.

10      Q    What do those policies provide?

11           MR. NORWAY:  Objection, scope.

12           THE WITNESS:  I am not up-to-date with them.

13      However, they are geared around the proper military

14      bearing.  Usually tattoos that extend beyond the

15      wrist or the neck such that they are visible when

16      the traditional service uniform is worn, these are

17      not health-related policies; they are geared

18      towards appearance and military bearing.

19 BY MS. BAUER:

20      Q    Okay.  What about service members who have

21 taken human growth hormone; do they require a waiver to

22 deploy to CENTCOM?

23      A    I would say yes.  Those would be in the class

24 of -- if you look at Tab A on the medications, we name

25 androgens and anabolic steroids as one of our controlled
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1 actual uniform services to ask for their input to make

2 sure that we are basically more or less reaching a

3 consensus.

4      Q    Is there an average length of a deployment for

5 a service member to CENTCOM?

6           MR. NORWAY:  Objection, vague.  You can

7      answer.

8           THE WITNESS:  So, the -- there is, but it's

9      just that; it's a genuine average, in that there

10      are those that go longer, there are those that go

11      shorter, and the answer depends greatly on where in

12      the AOR you want to go, and what operation you are

13      supporting.

14           Typically, the answer would be nine months to

15      a year, is the generic one size fits all answer.

16      All that said, we do see a number of six-month

17      deployments to certain locations, and we still see

18      15-month deployments.

19 BY MS. BAUER:

20      Q    And is that true across services, or does the

21 length of a deployment vary by the service?

22           MR. NORWAY:  Objection, scope.  You may

23      answer.

24           THE WITNESS:  It does vary by service; having

25      more to do with operational factors than a genuine,
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1      this is just how we do it mentality.  It has to do

2      with how rapidly we can push a force out.

3           There is significant disruption when we turn

4      forces over in theater, so once we get a force

5      successfully inserted and up and running, we like

6      to leave them there as long as practical.

7           Additionally, while one unit is deployed,

8      another unit is resting and refitting, so if you

9      try to turn too quickly, you end up burning the

10      candle at both ends, so to speak.

11           This is all operational and planning

12      consideration.  It's -- really, medical follows the

13      rest of the force, so if the combat arms forces are

14      moving in and out, the medical forces are moving in

15      and out with them.

16           So to an extent, we don't really on the

17      medical side have a say in that, although we will

18      sometimes have to factor in the length of

19      deployment, especially with surgeons with highly

20      specialized medical personnel, as far as staffing

21      those billets and providing those personnel to

22      those capabilities.

23 BY MS. BAUER:

24      Q    And the service members deployed to CENTCOM,

25 do they get leave days during their deployment?
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1           MR. NORWAY:  Objection, scope.  You may

2      answer.

3           THE WITNESS:  It's according to higher policy.

4      Typically we like to give what we call R and R,

5      rest and relaxation.

6           There are provisions; I am not familiar with

7      the modern iterations of those provisions, and even

8      then, it is an as allowing provision; if

9      circumstances allow, you are supposed to do it.

10           If you are in sustained kinetic operations,

11      then we're not going to cut somebody loose so they

12      can go on leave.  It's going to be -- it's really

13      going to be up to the local commanders and more of

14      a battlefield issue.

15 BY MS. BAUER:

16      Q    And, as I understand, when a service member

17 deploys to CENTCOM and is required to take a daily

18 medication, they are told to take a 180-day supply with

19 them on the deployment?

20      A    With the exception of the controlled

21 substances, yes.

22      Q    And do they get one big bottle of the 180 days

23 worth of medication or two bottles with 90 days?

24           MR. NORWAY:  Objection, form.  You may answer.

25           THE WITNESS:  It depends on the filling
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1      pharmacy.  All of the above.  It really depends on

2      the pharmacy that's filling the script.

3           It's not uncommon, especially for some of

4      our -- once again, the National Guard and reserve

5      soldiers who are not going to a military pharmacy,

6      you can imagine a civilian pharmacist, sometimes

7      bulk if asked to fill a prescription like that.

8           So they will sometimes get one big bottle,

9      sometimes they will get smaller ones.  A lot of

10      times they will just demonstrate that they have a

11      provision in place to deliver their medications

12      within a reasonable timeframe.

13           (Plaintiff's Exhibit 9 marked for

14           identification.)

15 BY MS. BAUER:

16      Q    Lieutenant Colonel Cron, I am handing you

17 what's been marked as Cron Deposition Exhibit 9, which

18 is a copy of an order that was entered in Rowe versus

19 Shanahan on February 15, 2019.

20           Have you ever seen this document before, sir?

21      A    I think so, but it looks like the other ones,

22 so not sure.

23      Q    You've seen some --

24      A    I have seen many documents formatted like

25 this.
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1      if that information is readily available.  We only

2      do limited screening currently prior to deployment.

3      This is one of the things we're also discussing in

4      terms of modifying our deployment criteria.

5 BY MS. BAUER:

6      Q    Are you familiar with the HHS' current

7 guidelines on the treatment of HIV?

8           MR. NORWAY:  Objection, scope.  You may

9      answer.

10           THE WITNESS:  I am not.  That's outside my

11      typical scope of practice.

12 BY MS. BAUER:

13      Q    Going back to deployment waivers; do men who

14 have sex with men require a waiver to deploy to CENTCOM?

15      A    Not unless they required it for some other

16 reason.  We don't -- that's not considered a medical

17 condition, and therefore we would have no reason to know

18 that unless it was part of a medical discussion of some

19 kind.

20      Q    It's not information that's asked for when

21 deployment decisions are being made?

22      A    Not that I'm aware of.

23      Q    Are you aware of any documented case of the

24 transmission of HIV through wound to wound contact, as

25 you described earlier today?
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1      A    I am not.

2           MS. BAUER:  I have nothing further.

3           MR. NORWAY:  Sir, I just have a few followup

4      questions.

5                     EXAMINATION

6 BY MR. NORWAY:

7      Q    Do you recall Julie asking you a few moments

8 ago about status of forces agreements?

9      A    I do.

10      Q    And is there a reference in Tab A, which is

11 marked as Exhibit 7 in this deposition, to agreements

12 with other nations in paragraph C, subparagraph 2,

13 concerning HIV infection?

14      A    What was that page?

15      Q    It is page 6, C2.

16      A    What is your question again?

17      Q    Is there a reference to agreements with other

18 host nations in that subparagraph?

19      A    That paragraph does not necessarily apply to

20 agreements with host nations as much as the laws of the

21 host nation, which would legitimately include Visa entry

22 requirements, although a legal prohibition against

23 entering a country that was part of a status of forces

24 agreement would also be appropriately referenced in

25 that.
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1 that individual.  Once again, we are talking about

2 civilians as well as service members.

3      Q    But do I understand correctly that that host

4 nation law has never been the deciding factor in whether

5 or not to grant a waiver to someone with HIV?

6      A    You are correct.

7      Q    I should have asked this earlier, but do I

8 understand that you are expecting to deploy later this

9 year?

10      A    No, ma'am.  I am actually -- I am expecting

11 orders to go to one of our overseas labs.

12      Q    And you don't know when those orders are

13 coming through, though?

14      A    Literally any day now.  The Army is undergoing

15 a transition within our medical system which has

16 disrupted the normal sequence of things.

17           In a normal year I would already have them,

18 but I've been told it's going to happen.  When you're in

19 the Army, you learn quickly that you're never quite sure

20 what's going to happen until you have the orders in your

21 hand.  That's the case.

22           So I believe I will be going to Thailand

23 probably in the June to July timeframe, though I don't

24 have a date yet, and I don't have orders yet.

25      Q    Okay.  And will you continue to be the waiver
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Nicholas Harrison 3/7/2019
Washington, DC Page 1

Alderson Court Reporting
1-800-FOR-DEPO www.AldersonReporting.com

  1             IN THE UNITED STATES DISTRICT COURT

  2            FOR THE EASTERN DISTRICT OF VIRGINIA

  3

  4   --------------------------------
                                 :

  5   NICHOLAS HARRISON, et al.,     :
                                 :

  6             Plaintiffs,          :
                                 :

  7        v.                        :  Civil Action No.
                                 :

  8   PATRICK M. SHANAHAN, in his    :  1:18-cv-641-LMB-IDD
                                 :

  9   official capacity as Acting    :
                                 :

 10   Secretary of Defense, et al.,  :
                                 :

 11             Defendants.          :
                                 :

 12   --------------------------------

 13

 14          Deposition of NICHOLAS HARRISON, a Plaintiff

 15   herein, at the offices of United States Department of

 16   Justice, 1100 L Street, N.W., Washington, D.C.,

 17   commencing at 9:38 a.m. on Thursday, March 7, 2019

 18   and the proceedings being taken down by stenotype and

 19   transcribed by Catherine B. Crump, a Notary Public in

 20   and for the District of Columbia.

 21

 22
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  1          Q.    Did you graduate from the University of

  2   Oklahoma?

  3          A.    No, I did not.

  4          Q.    Did you transfer from the University of

  5   Oklahoma?

  6          A.    Yes, I did.

  7          Q.    Before that, do you remember, roughly,

  8   your GPA or rank at the University of Oklahoma?

  9          A.    I don't.  It was pretty low.  That's why

 10   I transferred.

 11          Q.    And where did you transfer?

 12          A.    I transferred to the University of

 13   Central Oklahoma.

 14          Q.    What years did you attend the University

 15   of Central Oklahoma?

 16          A.    '97 through 2000, roughly, was the first

 17   time and then I had a break for military service from

 18   2000 to 2003.  Then I came back and finished up my

 19   degree from 2003 to 2005.

 20          Q.    So from 1997 to 2000, you were at the

 21   University of Central Oklahoma?

 22          A.    Right.
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  1          Q.    And this was before you joined the

  2   military?

  3          A.    That's correct.

  4          Q.    What were you studying at the time?

  5          A.    Political science.

  6          Q.    You did not graduate in 2000?

  7          A.    That's correct.

  8          Q.    Do you remember, roughly, your GPA or

  9   class rank at the University of Central Oklahoma?

 10          A.    I don't.

 11          Q.    Then you had a break from 2000 to 2003

 12   for military service.  Correct?

 13          A.    Correct.

 14          Q.    And then when you returned, did you

 15   again return to the University of Oklahoma?

 16          A.    That's correct.

 17          Q.    And what years was that again?

 18          A.    It would have been 2003 through 2005.

 19          Q.    Were you still studying political

 20   science?

 21          A.    Yes, I was.

 22          Q.    Any other major?
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  1          A.    Not until the very end.  At the very

  2   end, I ended up grabbing a general studies degree,

  3   because I had already secured admission to law school

  4   and didn't want to stay and take an extra capstone

  5   course.  So it seemed easier just to go with that

  6   degree and move on.

  7          Q.    So you did not graduate with a degree in

  8   political science?

  9          A.    That's correct.

 10          Q.    You graduated with a degree in general

 11   studies?

 12          A.    That's correct.

 13          Q.    Because you did not want to take an

 14   extra capstone course; is that correct?

 15          A.    That's correct.

 16          Q.    Then you said you had already secured

 17   admission to law school.  Correct?

 18          A.    That's correct.

 19          Q.    Which law school is that?

 20          A.    Oklahoma City University.

 21          Q.    What years did you attend Oklahoma City

 22   University?
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  1          A.    That's my best estimate right now

  2   though.

  3          Q.    Okay.  When did you begin at -- you said

  4   the University of Oklahoma?

  5          A.    That's correct.

  6          Q.    And when did you begin there?

  7          A.    I began in 2007.

  8          Q.    So immediately after your deployment?

  9          A.    That's correct.

 10          Q.    And am I correct that you said you had

 11   to repeat your 1-L course?

 12          A.    That's correct.

 13          Q.    I'm very sorry to hear that.

 14          When did you graduate from the University of

 15   Oklahoma?

 16          A.    I graduated in 2011.

 17          Q.    So you were there for four years?

 18          A.    That's correct.

 19          Q.    Is that because you were in a joint

 20   degree program?

 21          A.    That's correct.

 22          Q.    What was your overall GPA or class rank
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  1   bar?

  2          A.    No.

  3          Q.    Okay.  You said you also received an

  4   MBA.  Correct?

  5          A.    That's correct.

  6          Q.    From the University of Oklahoma?

  7          A.    That's correct.

  8          Q.    What did you study in your MBA program?

  9          A.    In the MBA program, I took the

 10   entrepreneurial specialization.

 11          Q.    And did you also graduate in 2011?

 12          A.    Yes, I did.

 13          Q.    Do you have any other educational --

 14   have you ever attended any other educational

 15   institution?

 16          A.    I've taken online courses at Champlain

 17   University, which is in New Hampshire, accounting

 18   courses.  I'm working toward a CPA certification

 19   right now.

 20          Q.    When did you start the online courses?

 21          A.    Probably 2016, somewhere around then.  I

 22   also took some project management courses through
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  1   Stanford University on line to get a PMP

  2   certification and earned that certification as well.

  3          Q.    Did you get that certification?

  4          A.    Yes, I did.

  5          Q.    How many courses did you take for that?

  6          A.    I believe I took two, maybe three.

  7          Q.    I'm sorry.  When was that?

  8          A.    That would have been 2014, 2015.

  9          Q.    Any other online courses?

 10          A.    Not that I can think of.

 11          Q.    Any other education, generally?

 12          A.    No.

 13          Q.    Okay.  Now I'm going to ask about your

 14   military background.

 15          A.    Okay.

 16          Q.    I believe you earlier said that you

 17   joined the military in 2000; is that correct?

 18          A.    That's correct.

 19          Q.    What service did you join?

 20          A.    The U.S. Army.

 21          Q.    Did you join as an active duty service

 22   member?
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  1   Military Occupation Specialty?

  2          A.    That's correct.

  3          Q.    You said you've had other billets.

  4   Correct?

  5          A.    That's correct.

  6          Q.    I believe you mentioned two, military

  7   police and contracting; is that right?

  8          A.    That's correct.

  9          Q.    But you were always infantry?

 10          A.    That's correct.

 11          Q.    When did you have the military police

 12   billet?

 13          A.    When I did an interstate transfer upon

 14   getting a job here in Washington, D.C., I moved from

 15   the Oklahoma National Guard to the D.C. National

 16   Guard.  D.C. National Guard does not have infantry

 17   positions.  So they transferred me first into a

 18   military police slot.  So that would have been 2013,

 19   is when I started there.

 20          Q.    And how long were you in the military

 21   police billet?

 22          A.    Probably, about two years.
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  1          Q.    Did you have any negative personnel

  2   actions taken against you at this time?

  3          A.    No.

  4          Q.    After finishing your assignment in

  5   Alaska, you said you left active duty.  Correct?

  6          A.    That's correct.

  7          Q.    And if I remember correctly, 2003 is

  8   when you went to the University of Central Oklahoma.

  9   Is that right?

 10          A.    That's correct.  That's when I returned.

 11          Q.    And you said that you joined the Army

 12   Reserves; is that correct?

 13          A.    Yeah.  There was a concurrent enrollment

 14   program.  I was released from active duty so I could

 15   go to the Army ROTC program at the University of

 16   Central Oklahoma, and while doing that, then have a

 17   concurrent enlistment or concurrent service program

 18   where I was serving in the Oklahoma National Guard at

 19   the same time.

 20          Q.    So after 2003, you were serving in the

 21   Oklahoma National Guard and simultaneously serving in

 22   the Army Reserves and simultaneously an ROTC cadet?
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  1          Q.    And you said you graduated in 2005.

  2   Correct?

  3          A.    That's correct.

  4          Q.    And from 2003 to 2005, you were always

  5   in the Oklahoma National Guard.  Correct?

  6          A.    That's correct.

  7          Q.    After graduation from college, you

  8   enrolled at the Oklahoma City University Law School.

  9   Correct?

 10          A.    That's correct.

 11          Q.    And that was in the fall of 2005?

 12          A.    That's correct.

 13          Q.    And you were still in the Oklahoma

 14   National Guard at that time?

 15          A.    That's correct.

 16          Q.    But I believe, earlier, you said you

 17   deployed to Afghanistan while attending the Oklahoma

 18   University Law School.  Correct?

 19          A.    That's correct.

 20          Q.    When did you deploy to Afghanistan?

 21          A.    2006 and 2007.

 22          Q.    Do you remember the month you started?
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  1          A.    March, I believe is whenever we were

  2   mobilized.

  3          Q.    How long was that deployment?

  4          A.    It was about 18 months, I believe.

  5          Q.    What were your job duties in

  6   Afghanistan?

  7          A.    Job duties, I was still assigned as

  8   radio telephone operator, but over in Afghanistan,

  9   they put me in charge of the brigade tactical

 10   operations center, first at the base that I was at,

 11   at Fort Delaram or Camp Delaram, I guess is what they

 12   call it, and then they moved me over to Camp Phoenix

 13   and I was a radio telephone operator over there.  In

 14   that capacity, I basically was in charge of

 15   establishing the entire sort of battle tracking

 16   system and training personnel, developing the system

 17   to manage critical information as it came in and

 18   respond to threats, coordinate medivacs and

 19   reinforcements and so forth.

 20          Q.    What was your rank during this time?

 21          A.    I was an E4 at the time.

 22          Q.    An E4?
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  1          A.    That's correct.

  2          Q.    And you previously said you were an E5?

  3          A.    E5 in 2008 is whenever I was promoted to

  4   that.

  5          Q.    I see.  Did you receive any awards in

  6   Afghanistan?

  7          A.    Yes, I did.

  8          Q.    What were they?

  9          A.    I received sort of a whole complement of

 10   awards that you get in Afghanistan, the campaign

 11   medal, the NATO medal.  I also received an Army

 12   accommodation.

 13          Q.    Were there any negative personnel

 14   actions taken against you during your time in

 15   Afghanistan?

 16          A.    No.

 17          Q.    When did you return from Afghanistan?

 18          A.    2007.

 19          Q.    Do you know, roughly, when in 2007?

 20          A.    I want to say May or June of 2007 is

 21   whenever I returned.

 22          Q.    And what did you do upon your return?
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  1          A.    That's correct.

  2          Q.    Were there ever any other negative

  3   personnel actions taken against you during this time

  4   period?

  5          A.    No.

  6          Q.    What did you do following law school?

  7          A.    Immediately following law school, I was

  8   deployed again, this time to Kuwait, in 2011 and

  9   2012.

 10          Q.    You deployed in 2011?

 11          A.    That's correct.

 12          Q.    Do you remember when you were mobilized,

 13   meaning which month?

 14          A.    They mobilized the unit sometime in

 15   March or April.  They were nice enough to allow me to

 16   actually graduate this time.  So they didn't mobilize

 17   me until May, after I graduated.

 18          Q.    You got a deferment until you graduated?

 19          A.    That's correct.

 20          Q.    And how long was that deployment?

 21          A.    That lasted until 2012, probably about

 22   May or June as well.
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  1   it could be whenever you've done something.  I think

  2   it could also flag medical conditions, but you'd

  3   probably have to talk to a personnel person to get

  4   what the official response is, but it basically means

  5   that because of something having to do with your

  6   record, either personnel or readiness or whatever,

  7   you had been flagged as being ineligible for

  8   promotions, favorable personnel actions, etc.

  9          Q.    Have you ever been flagged?

 10          A.    No.

 11          Q.    Have you ever had any nonjudicial

 12   punishment?

 13          A.    No.

 14          Q.    As I foreshadowed, I'm now going to talk

 15   about your medical records.  You are HIV-positive.

 16   Correct?

 17          A.    That's correct.

 18          Q.    When did you learn that you were

 19   HIV-positive?

 20          A.    Whenever I came back from my deployment

 21   from Kuwait, about two or three months after.  I want

 22   to say July of 2012 was whenever I was diagnosed.
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  1          Q.    Are you receiving treatment for your HIV

  2   status?

  3          A.    Yes, I am.

  4          Q.    Who is your medical provider?

  5          A.    My medical provider is Dr. Maggie

  6   Czarnogorski.  I can't spell it off the top my head.

  7   She is an infectious disease specialist of the office

  8   of -- Department of Veterans Affairs.

  9          Q.    How often do you see Dr. Czarnogorski?

 10          A.    Usually, about every six months.

 11   There's a little bit of leeway there, because there's

 12   never really been an issue with my condition.  It's

 13   always been well controlled.

 14          We'll schedule something for six months, and

 15   she's always very comfortable that if she has

 16   something else going on, she's taking leave or

 17   whatever, she'll reschedule me later, sometimes seven

 18   months, sometimes eight months.

 19          Q.    How long have you been seeing

 20   Dr. Czarnogorski?

 21          A.    She's been my primary care provider

 22   since I moved to Washington, D.C.  So that would have
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  1          Q.    Do you know what the term "virally

  2   suppressed" means?

  3          A.    Yes, I do.

  4          Q.    What does it mean?

  5          A.    Virally suppressed is the sort of actual

  6   line that medical professionals draw whenever you are

  7   no longer able to transmit the virus because you've

  8   gotten the copies down so low.  I believe it's like

  9   200 copies per milliliter, is kind of that standard.

 10   It's slightly higher than undetectable, but it still

 11   has the net effect once you reach virally suppressed,

 12   it's impossible for you to transmit the disease.

 13          Q.    Have you been told by your medical

 14   provider that you viral load is undetectable?

 15          A.    I have.

 16          Q.    So I assume you've also been told at

 17   some point that your medical provider says you're

 18   virally suppressed?

 19          A.    Right.

 20          MR. SCHOETTES:  Objection.  I'll withdraw

 21   that.

 22   BY MR. ABBUHL:
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  1   requirement that I be in a non-deployable billet

  2   right now.  I think that's the only thing right now.

  3          As far as duty limitations and so forth, I

  4   mean, every time I talk to the state surgeon, he said

  5   your PULHES Code is straight across the board; you

  6   have no duty limitations; you can pretty much do

  7   anything.

  8          There are no restrictions on the things that I

  9   can do in the military.

 10          Q.    For the record, PULHES Code is

 11   P-U-H-L-E-S Code?

 12          A.    Yes.

 13          Q.    And it's, generally speaking, a measure

 14   of physical fitness?

 15          A.    Well, it's a general of medical fitness.

 16   Your PULHES Code examines different areas of your

 17   body, like your extremities, your eyesight, your,

 18   cardio.  Each of the letters stand for one of the

 19   areas.

 20          So they give you a number, and each of them

 21   say what your limitations are.  So if you have a

 22   PULHES Code of ones across the board, it's basically
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  1   a medical provider saying, you know, looking at you

  2   and looking at all the different areas, we evaluate

  3   you there's nothing wrong with you physically.

  4   There's nothing you can't do.  There's no restriction

  5   on your duties or limitations on what you should be

  6   able to do.

  7          It's kind of a numeric way of saying that for

  8   the military.

  9          Q.    Beside your doctors, is there anyone

 10   else in the military who knows that you're

 11   HIV-positive?

 12          A.    Yes.

 13          Q.    Who?

 14          A.    Probably, the general public at this

 15   point.

 16          Q.    Before the filing of this lawsuit, how

 17   many members of the military knew that you were

 18   HIV-positive?

 19          MR. SCHOETTES:  Objection, speculation, calls

 20   for speculation.

 21          You can answer.

 22          THE WITNESS:  Initially, it was a very close
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  1   whatever until I got back or if I have to go through

  2   the whole process again or exactly what.  It was just

  3   something that I really couldn't actively pursue

  4   while I was on my deployment.  So it's difficult for

  5   me to characterize what happened with it.

  6          Q.    So you're not sure if it was held open?

  7          A.    Right.  Right.

  8          Q.    When did you next apply to be a JAG

  9   officer?

 10          A.    I can't remember if I submitted anything

 11   through the central system again.  I know shortly

 12   after I got back through -- back to Oklahoma, I did

 13   reach out to the Oklahoma National Guard and asked

 14   them about that whole process.

 15          I took the California Bar exam, didn't pass

 16   that.  I took the Oklahoma Bar exam, passed that.  I

 17   think it was shortly after I passed the Oklahoma Bar

 18   again that I reached out to the Oklahoma National

 19   Guard.

 20          I'm not sure if I made any other applications.

 21   I do think I submitted an application coming back

 22   from my deployment through the centralized system
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  1   BY MR. ABBUHL:

  2          Q.    Do you recognize this document?

  3          A.    Yes.  It looks like the complaint that

  4   was filed in this case.

  5          Q.    It has your name at the top?

  6          A.    Yes, it does.

  7          Q.    If you could please turn to page 13 and

  8   look at Paragraph No. 49.  This paragraph says that

  9   Colonel Elliott of the Oklahoma National Guard

 10   offered you a position as a JAG officer.  Correct?

 11          A.    That's correct.

 12          Q.    When did that occur?

 13          A.    That was shortly after I returned from

 14   my deployment, after I passed the Bar examination.

 15   Colonel Elliott is the state JAG or he was at the

 16   time, and so the process I explained earlier where

 17   active duty is the centralized accessions procession

 18   and National Guard is more driven by the person who

 19   holds the slots, Colonel Elliott was the guy who

 20   controlled the slots in Oklahoma.  He was the full

 21   bird colonel that was the state's Judge Advocate

 22   General.
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  1   and please look at paragraph 51, which starts on page

  2   13 and goes on to page 14.

  3          This paragraph says that while living in

  4   Washington, D.C. in 2013, you applied for a position

  5   in the Judge Advocate General' office for the D.C.

  6   National Guard.  Correct?

  7          A.    That's correct.

  8          Q.    And this is the same application you had

  9   just referred to.  Correct?

 10          A.    That's correct.

 11          Q.    And it was directly to the D.C. National

 12   Guard?

 13          A.    That's correct.

 14          Q.    This paragraph also states that you were

 15   chosen for an open position in the JAG Corps for the

 16   D.C. National Guard.  Correct?

 17          A.    That's correct.

 18          Q.    What do you mean by "chosen for an open

 19   position"?

 20          A.    Back in 2013 -- I want to say the

 21   interview was November of 2013 -- I mean, I was

 22   talking to the different JAG offices.  There's a JAG
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  1   other soldiers in the unit, for them to see somebody

  2   who's enlisted as a sergeant going from that rank to

  3   a captain.  That's something that he wanted others to

  4   see as well.

  5          Q.    And the position was with the Legal

  6   Services Office.  Correct?

  7          A.    Yes.

  8          Q.    How did they formalize the offer?

  9          A.    How did the office formalize the offer?

 10          Q.    Well, you said the offer was formalized

 11   after your commanding officer gave them his

 12   recommendation.  Correct?

 13          A.    Correct.

 14          Q.    In what way was it formalized by the

 15   legal services office?

 16          MR. SCHOETTES:  Objection, mischaracterizes

 17   prior testimony.

 18          You can answer.

 19          THE WITNESS:  I mean, they basically told me

 20   everything is set.  They connected me with the

 21   specialty branch officer, who in the D.C. National

 22   Guard began building the packet.  That was First
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  1   Lieutenant Ono.

  2          So once they communicated to her that they

  3   wanted me for that slot, she started building the

  4   packet.  That's basically been my experience in the

  5   National Guard, is that the recruiting -- specialty

  6   branch recruiting officers don't start building the

  7   packet until they get the approval or the, yes, this

  8   is the person we firmly want from that office.

  9          They did that.  So we started building the

 10   packet in D.C.

 11   BY MR. ABBUHL:

 12          Q.    Did you ever receive a letter informing

 13   you that you had this slot with the legal services

 14   office?

 15          A.    They never sent me a letter anything

 16   like that.

 17          Q.    No E-mail?

 18          A.    I don't think there was an E-mail.  I

 19   think it was a phone call.

 20          Q.    Nothing written?

 21          A.    That's correct.

 22          Q.    You said the Legal Services Office is in
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  1   that.  Correct?

  2          A.    [Pause.]

  3          Q.    Let me rephrase.  What's your

  4   understanding of why you cannot become a JAG office

  5   as a result of your 2013 JAG application process?

  6          A.    My understanding is I cannot become a

  7   JAG officer because DoD has a policy that says people

  8   with HIV cannot commission.

  9          Q.    What did you do when that policy became

 10   an issue in your application?

 11          A.    I went through the process of applying

 12   for a waiver and then an exception to policy.  That's

 13   sort of laid out in the regulations.

 14          Q.    And what is a medical waiver?

 15          A.    A medical waiver is a process where, a

 16   lot of times, if you have some sort of condition that

 17   is not a bar for you to continue to serve, but is a

 18   bar for you to enlist or access, most of the time,

 19   the military, the U.S. Army, will waive that

 20   condition whenever you're moving from "E" to "O", and

 21   so a medical waiver is saying, Okay, you have -- yes,

 22   you have one of these conditions that's listed here,
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  1          Q.    Who was it that -- excuse me.

  2          Did someone tell you that you needed to submit

  3   a waiver request?

  4          A.    I guess it was just sort of mutual

  5   understanding.  I've served so long in the military

  6   that it kind of came naturally to me that I knew that

  7   a waiver was sort of the next step in that process,

  8   and First Lieutenant Ono just kind said, Yes, sort of

  9   the next step is to put together a waiver and we'll

 10   send it up and see what happens.

 11          Q.    I'm trying to get a sense of what

 12   happened immediately before.  Was your application

 13   denied and then you submitted a waiver or you

 14   submitted --

 15          A.    I mean, where it starting is they

 16   started building the application, and what she does

 17   is she sets up a medical examination, a commissioning

 18   medical examination at Walter Reed Hospital.  There

 19   were two phases to it.  One, you just go in and they

 20   start the blood tests and table exam, and then the

 21   second, you come and get the results from all the

 22   blood tests and follow up on any other items on your
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  1   a waiver, you go through that process, and then you

  2   come back and in Step 4 of the process, you have

  3   another condition or issue.  It doesn't make sense

  4   for them.

  5          So they have you do the entire medical

  6   examination, figure out what's your total shape,

  7   what's your fitness, what's your medical readiness.

  8   Then they say, You're good but for this, and then

  9   that's when they start the waiver process that says,

 10   Okay, well, let's examine this and delve into it and

 11   go forward.

 12          Q.    Did anyone assist you in preparing your

 13   waiver request?

 14          A.    First Lieutenant Ono.  She actually put

 15   it together.  It's more of a process, at least on the

 16   waiver side, that is put together by the specialty

 17   branch officer rather than the soldier.  The

 18   specialty branch officer asks for documents, asks you

 19   to send them stuff, and then they submit everything

 20   collectively to -- I believe it was the surgeon at

 21   the National Guard Bureau who I ended up going to.

 22          Q.    Did anyone else help you prepare your
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  1   document, if I remember correctly, which was contrary

  2   their regulation, contrary to medical status and

  3   everything like that, and so I called those people up

  4   and I was like, Okay, what's the deal; why did you

  5   deny this?

  6          I reached out first to some of the officers at

  7   bottom that were clinical.  I found out very quickly

  8   that the officers that were listed on that document

  9   hadn't worked for that office for a while.  So they

 10   had no idea why they were still listed on that

 11   document and that somebody else was really in charge

 12   now and they had no information for me.

 13          I believe I contacted some of the

 14   administrative officers and got through to a

 15   contractor, and a contractor on the phone told me

 16   pretty point blank that, yes, I understand your

 17   condition, your physical, but he said, point blank,

 18   we don't give waivers for HIV; we don't do that.

 19          So then I was pretty much told there are no

 20   waivers for HIV coming out of this offices, but I

 21   completed that step and sort of the next thing that

 22   came to mind that I found out about and pursued was

Case 1:18-cv-00641-LMB-IDD   Document 257-5   Filed 05/04/20   Page 28 of 42 PageID# 8058



Nicholas Harrison 3/7/2019
Washington, DC Page 215

Alderson Court Reporting
1-800-FOR-DEPO www.AldersonReporting.com

  1   the exception to policy process.  I started that

  2   whole thing.

  3          Q.    Before we get into that, have you

  4   submitted any other waiver requests concerning your

  5   HIV status?

  6          A.    No.  That was only waiver request.

  7   That's the only waiver avenue that's out there.

  8          I submitted correspondence to different

  9   people, like the Army Surgeon General and congressmen

 10   and things like this, but no.  That's the only waiver

 11   process that was out there.

 12          Q.    Are you aware of any reasons why you

 13   might not be a good candidate for a waiver?

 14          A.    No.

 15          MR. SCHOETTES:  Objection, calls for

 16   speculation.

 17          You can answer.

 18          THE WITNESS:  No.

 19   BY MR. ABBUHL:

 20          Q.    All right.  And you just mentioned an

 21   exception to policy.  Right?

 22          A.    Right.
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  1          Q.    What is an exception to policy?

  2          A.    So both of the policies that were put

  3   out for HIV, there is DoD policy that's perpetuated

  4   by a DoD instruction that comes from the Under

  5   Secretary for Personnel and Readiness at DoD.  In

  6   implementing that policy, there is Army regulations,

  7   and the proponent of that is the deputy chief staff

  8   of the Army, G1; and if you go through both of those

  9   documents, it's not explicitly spelled out in the

 10   DoDI, but it's kind of implicit sort of in

 11   understanding that if put out that document,

 12   exceptions are listed.  Then the person you have to

 13   go is the proponent of document, but the Army

 14   regulation is much more explicit about it.  They

 15   actually have a section that says that exceptions to

 16   the policy shall be submitted to deputy chief of

 17   staff, Army G1.

 18          So I put together a letter, memorandum, that

 19   is, basically, a justification memo for an exception

 20   to the policy where I outlined who I am, years of

 21   service, what my medical condition is, that I've

 22   denied, that I've gone through this process and,
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  1   basically, made the case, laying out that I should

  2   get a commission, that it was in the best interest of

  3   the Army because they made a considerable investment

  4   in me.  I wanted to continue my years of service.

  5   The best billet for me is this position.  It's sort

  6   of the natural career progression.

  7          I sent that off to probably the Under

  8   Secretary at the time.  I think I CC'd the chief of

  9   staff, because he was the highest ranking LGBT person

 10   serving in the Department of Defense at the time.

 11          I think I also sent it to the Army G1, but I

 12   basically fired off this letter that asked for an

 13   exception to policy, not knowing or having seen or

 14   put together any exception policy packet myself ever

 15   before.  So it all started with that memo.

 16          Q.    How was the memo acted upon?

 17          A.    At the Department of Defense, I got kind

 18   of a response back from somebody who's the director,

 19   I want to say, of military or personnel readiness or

 20   something like that.  There was kind of a card stock

 21   response that said, yeah -- never explicitly denying

 22   the exception to policy, but I don't know.  It's an
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  1   administrative bureaucratic way of brushing me off.

  2          From the Department of the Army, though,

  3   Headquarters Department of the Army, I actually got a

  4   call back from a Colonel Williams, and she was the

  5   medical resiliency officer at Headquarters of the

  6   Department of the Army.  She's the one that reached

  7   out to me and very sort of vague initially, like,

  8   Sergeant Harrison, I need to talk you about an issue

  9   on the phone, and that sort of thing, because it had

 10   to do with my HIV condition.  So she didn't want to

 11   put anything in an E-mail or send a voicemail until

 12   she confirmed who I was.

 13          She did that, and she talked about it and she

 14   say, Yeah, I got your memo; it's been referred to me;

 15   I'm Army Resiliency Officer G1; I work in this

 16   office.  I got your memo and your memo is like

 17   awesome.  I'm looking at it and I was laughing at it.

 18   I saw the part -- she was laughing at the part where

 19   it said I said that the Army's military policy was

 20   relative to the 1980s, because she absolutely agreed

 21   with that.

 22          She had been serving on the board or committee
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A. VIGEANT 
L, SP, DCARNG 

Deputy State Surgeon 

MEDICAL DETACHMENT 
DISTRICT OF COLUMBIA ARMY NATIONAL GUARD 

2001 EAST CAPITOL STREET 
WASHINGTON, DC 20003-1719 

NGDC-MED-DET 9 June 2017 

MEMORANDUM FOR Land Component Commander, District of Columbia Army National Guard, 2001 
East Capitol Street, Washington, DC 20003 

SUBJECT: Recommendation. Regarding Exception to Policy from SGT Harrison, Nicholas, SSN:  

1, After careful review of current DoD Regulations and Policies regarding personnel infected with the 
Human Immunodeficiency Virus (HIV), The Office of the State Surgeon, DCARNG recommends that the 
request for exception to policy of the above listed Soldier dated 22 April 2017, receive a non-concur 
endorsement from the Command Group regarding the request for organ donor approval consideration and 
for approval to receive an appointment as a Commissioned Officer in the JAG Corps. 

2. Regarding the Soldier's request for consideration to receive approval to become an organ donor; 
LAW AR 600-110, Chapter 4-8, the Soldier received formal preventive medicine counseling's on 5 July 
2012, 5 August 2016 and 26 February 2016, that specifically outline his individual responsibilities 
relating to continued military service; including that he is forbidden to donate blood, blood products, 
semen, sperm, eggs, breast milk, tissues or organs. The Human Immunodeficiency Virus (HIV) may be 
potentially transferred in any of these organ systems, and therefore DoD policy prohibits Service 
Members from donating the above listed items irrespective of the level of detectable virus in the 
individual's blood. Any failure to meet the individual's obligations outlined in the preventive medicine 
counseling could represent a risk of additional infections, and therefore may result in a recommendation 
for separation action. 

3. Regarding the Soldier's request for consideration to receive an appointment as a Commissioned 
Officer in the JAG Corps, the Soldier fails to meet established medical standards for Commissioning as 
outlined in AR 40-501, Standards of Medical Fitness. Specifically, Chapter 2-30, which states that 
personnel who have tested positive for the Human Immunodeficiency Virus (HIV) are disqualified from 
entrance into military service, or receive appointment as a Commissioned Officer or Warrant Officer. 
IAW AR 40-501, Chapter 3-7, (h) Soldiers who acquire the Human Immunodeficiency Virus while in a 
military status can remain members of the military, as long as they remain medically stable and do not 
show evidence of progressive clinical illness or immunodeficiency. Chapter 3-7 (h) section of AR 40-501 
is applicable to this Soldier. This Soldier has been informed on multiple occasions that he is disqualified 
from Commissioning due to his medical condition. 

4. A consultation with the Chief of Preventive Medicine, Office of the National Guard Surgeon was 
made for the purposes of confirming established DoD regulations and policies relating to personnel 
infected with the Human Immunodeficiency Virus (HIV), and at no time was personally identifiable 
information shared during the consultation. 

5. POC is the undersigned at 202 685-9670 
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ACM TO 
ATTE/4110N OF 

DISTRICT OF COLUMBIA ARMY NATIONAL GUARD 
JOINT FORCE HEADQUARTERS 

2001 EAST CAPITOL STREET 
WASHINGTON, DC 20003-1719 

22 April 2017 
i Pi" 

MEMORANDUM THRU CPT 1 OLAS MASON, Commander, Joint Force Headquarters, 
2001 East Capitol Street SE, Was ngto2L.pC 20003 

AVA°  
THRU COL AAR FAN, Commander, Land Component Command, 2001 East Capitol 
Street SE, Wash ton, DC 20003 

THRU BG WILLIAM WALKER, A .tong Commanding General, DC National Guard, 2001 East 
Capitol Street SE, Washington, DC 20003 

THRU LTG JAMES MCCONVILLE, Deputy Chief of Staff (G-I), US Army, 300 Army 
Pentagon, Washington, DC 20310 

THRU MR, TONY KUTA, Acting Undersecretary of Defense for Personnel and Readiness, 
4000 Defense Pentagon, Washington, D.C. 20301 

FOR THE HONORABLE MR. JAMES MATTIS, Secretary of Defense, 1000 Defense 
Pentagon Washington, DC 20301 

SUBJECT: Reconsideration of a Request for an Exception to Policy (DoDI 6485.01) 

EVCCU6VC S1112111MIT 

1, My name is SGT NICHOLAS HARRISON. I am a member of the DC National Guard 
and I am writing in regards to an exception to policy request that I submitted so that 
I could receive a direct commission as ajAG officer. 

2, I was interviewed by the 1)C National Guard and I was offered a slot in the Legal Services 
Office supporting the Director, Army National Guard in Arlington, VA. However, under 
DoDI 648.5.01, I am not eligible for any form of a commission because I am HIV+. 

3. Pursuant to current policy, I have spent the past three years going through the chain of 
command to request a medical waiver from the National Guard Bureau and an exception 
to policy from the Deputy Chief of Staff (G-1), US Army. These requests were. denied by 
COL ERIC MORAN and MG JASON EVANS - both of whom cited DoDI 6485.01. 

4. I submitted a request to the Acting Undersecretary of Defense for Personnel and 
Readiness, the proponent of DoDI 6485.01, on July 21, 2016. I received a letter from 
MS. STEPHANIE BARNA denying that request on July 26, 2016. In that letter, she notes: 

1 

NGDC-JFHQ 
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"The policies enumerated in the Doll, and in other DoD issituices establishing accession 
and commissioning standards, were reviewed and revalidated as recently as 2013. 
Accordingly, we are unable to grant favorable consideration of your request." 

5. However, in the National Defense Authorization Act of 2014 (NDAA), Congress directed 
the Secretary of Defense to submit a report describing policies on the enlistment, 
commissioning, retention, deployment, discharge, or disciplining of individuals with HIV 
or Hepatitis B, and an assessment of whether the policies "reflect an evidence-based, 
medically accurate understanding of how these conditions are contracted, how these 
conditions can be transmitted to other individuals, and the risk of transmission." 

6. Respectfully, I wish to assert that the 'previous Administration did not comply with that 
directive and DoD did not conduct a serious assessment of current policies. 

7. ReSpectfully, I disagree with DoD's assertion that current policies arc "evidence-based, 
medically accurate, reflect standard of care medical practices" or that these policies have 
been "reviewed regularly and updated as practices, guidelines, awl standard of care have 
evolved." (Report to Congressional Defense Committees on Department of Defense 
Personnel Policies Regarding MemberS of the Armed Forces with HIV or Hepatitis B, 
September 22, 2014) 

8. Respectfully, I assert that the current policy is not in line with the opinions of the medical 
community. And, I would like to resubmit my request for an exception to policy for 
reconsideration when a new Undersecretary of Defense for Personnel and Readiness is 
appointed by the President and confirmed by the Senate. 

Background 

9. I am a 40-year-old sergeant in the DC National Guard. I served 3 years on active duty as au 
airborne paratrooper stationed at Fort Richardson (Anchorage, Alaska). And, I served 
13-1/2 years in the Army National Guard so far with 2 overseas tours of duty in 
Afghanistan (2006 - 2007) and Kuwait (2011 - 2012). 

10. I completed my education by taking advantage of a variety of military benefits - loan 
repayment program, GI Bill, National Guard kicker, ROTC stipend, and tuition assistance. 
I graduated with a JD/MBA from the University of Oklahoma in 2011. 

11. I was selected as an alternate (luring the JAG accessions process in 2011 - which carries 
with it an automatic slot in the National Guard/Reserves if I wanted it. However, I was 
deployed before I could take the bar exam and I wasn't able to follow through with it until I 
returned in 2012. 

12. I was diagnosed with HIV shortly after I got back from my second deployment in 
July 2012. And, I am currently undetectable. 
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13. In 2013, I was selected as a Presidential Management Fellow and I took a job with the U.S. 
Small Business Administration. Upon relocating to the Washington DC arca, I was 
interviewed by the Legal Services Office which supports the Director of the Army National 
Guard Bureau in Arlington, VA and I was offered a slot by them. 

14. I completed my physical exam at Walter Reed Army Medical Center and I was advised 
that my HIV status constitutes a disqualifying condition which does not allow me to 
become a JAC officer. However, I have a PULHES code of 111111 - which indicates that 
I am considered to possess a high level of medical fitness and functional capacity in all 
categories and that I have no without medical, physical, or psychiatric duty limitations. 

Argument 

15. The current military policy prohibiting HIV positive persoimel from becoming 
commissioned officers is a relic of the 1980s when people were dying of AIDS. Medical 
technology has evolved considerably over the past thirty-five years and HIV is more easily 
manageable than many other health conditions. 

16. I have no significant duty limitations and there is no rational basis for the current policy. 
HIV positive personnel can work in health care or food service industries. There are no 
restrictions on taking federal law enforcement, foreign service, or DOD civilian positions. 
Even the U.S. Navy recently opened up overseas and large ship platform assignments. 

17, DR. MICHAEL HORBERG, a board member and former chair of the HIV Medicine 
Association and a member of the President's Advisory Council on HIV/AIDS (PACHA) 
noted, "The notion that people with HIV cannot enlist and serve in any aspect of the 
military, or that their health status warrants special 'safe sex' orders or punishments for 
consensual sex, seems rooted in a 1980's understanding of HIV, and flies in the face of 
national efforts to get people with HIV tested and into treatment." (Positive justice Project 
Press Release, December 23, 2013) 

18. CATHERINE HANSSENS, Executive Director at the Center for HIV Law and Policy 
(CHIP) said, "Bringing existing military policies on the treatment of people living with 
HIV into the twenty-first century is long-overdue.... For too long, qualified individuals have 
been refused consideration fbr military service. And those who become HIV positive 
following enlistment arc targeted with 'safe sex' orders, prosecutions, discharge and 
imprisonment on the basis of gross misinformation about how HIV is transmitted and the 
scientific and everyday realities of living with HIV." (Positive justice Project Press Release, 
December 23, 2013) 

19. TERRANCE MOORE of the National Alliance of State and Territorial AIDS Directors, 
stated "HIV criminafization can provide cover for lingering homophobic reactions to 
LGBT service members. Special penalties for otherwise legal conduct by those with HIV 
can reinforce stereotypes of LGBT people as predatory, dangerous ancl deviant. We need 
government agencies, including the Department of Defense, to show positive leadership 
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against ugly stereotypes, and to lead through the example of rational policies." (Positive 
Justice Project Press Release, December 23, 2013) 

20. CAROLE TRESTON, RN, of the Association of Nurses in AIDS Care, added, "Nurses 
are in the business of counseling people with HIV, and part of that counseling is assuring 
those who are newly infected that they can lead a normal life that includes intimate 
relationships. It can be an uphill battle when government agencies are still telling people 
living with HIV that they are too dangerous to serve in the armed forces or too infectious to 
have a love life. That message is not just counterproductive; it's cruel." (Positive Justice 
Project Press Release, December23, 2013) 

21. The military has already decided that I cannot be discharged for my status. Indeed, current 
policy affords me with the opportunity to attend NCOES and other MOS-producing 
courses required for career progression. However, it makes little sense to keep me where I 
am. I am of limited use to the service in my current billet. The natural career progression 
for someone like me (upon graduating from law school and passing the bar exam) is to 
pursue a direct commission as ajAG officer. 

22. I attained my education using military benefits. So, there's a case for giving the military a 
return on its investment. I also would incur no additional service obligation - having 
already fulfilled my statutory obligation during the past 16-1/2 years as an enlisted soldier. 

23. The Legal Services Office supporting the Director of ihe National Guard Bureau wants 
me. They've told me that my previous combat experience in a line unit would be a real 
asset to their office. It suits the needs of the US Military. And, even if that slot is filled, 
I would respectfully request an exception to policy to pursue a commission through the 
Army Reserve. 

Conclusion 

24. While I respectfully disagree with the US Military's overall policy, this letter is a request for 
a narrow exception while the new Administration reevaluates that policy. I respectfully 
assert that DoDI 6485.01 should not be a bar to someone: 

(a) who is already in the service; 
(b) who has served long enough to fulfill his statutory obligation; and 
(c) who wishes to receive a direct commission into a specialty support branch for which 

he is well qualified, to serve out the remainder of his military career. 

25. Thus, I ask you to grant my request for an exception to policy so that I can take a direct 
commission and finish out my military career as aJAG officer. 

26. I also respectfully request a face-to-face meeting to discuss this matter further. The point of 
contact for this memorandum is SGT NICHOLAS HARRISON at ( . 

4 

US00003147 

Case 1:18-cv-00641-LMB-IDD   Document 257-5   Filed 05/04/20   Page 39 of 42 PageID# 8069



72t -(11,  Wevvti 
NICHOLAS A. HARRISON 
SGT, DCARNG 
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REPLY TO 
ATTENTION OF 

DISTRICT OF COLUMBIA ARMY NATIONAL GUARD 
JOINT FORCE HEADQUARTERS 

2001 EAST CAPITOL STREET 
WASHINGTON, DC 20003.1719 

NGDC-JFHQ 

MEMORANDUM THRU •CPT 
2001 East Capitol Street SE Washin 

e" 
THRU COL AAJI i DEAN, Commander, Land Component Command, 2001 East Capitol 
Street SE, Washington, DC 20003 tam ti 

N! 1" 
THRU BG WILLIAM WALKER, Acting Commanding General, DC National Guard, 2001 East 
Capitol Street SE, Washington, DC 20003 

FOR LTG-JAMES MCCONVII1  .E,  Deputy Chief of Staff (G-1), US Army, 300 Army Pentagon, 
Washington, DC 20310 

SUBJECT: Request for an Exception to Policy (AR 600-110) 

1, My name is SGT NICHOLAS HARRISON. I am a member of the DC National Guard. 
am HIV+ and I am writing to request an exception to policy so that, upon my death, I can 

become an organ donor. 

2. Pursuant to AR 600-110, HIV+ servieemembers are ordered by their commanders not to 
donate blood/blood products, sperm/semen or eggs, breast milk, tissues, or organs due to 
the risk of HIV transmission to recipients. 

3. Like most of the policies that the US Military maintains regarding HIV+ servicernembers, 
this regulation is not evidence-based, it is not medically accurate, and it does not reflect 
standard of care medical practices. Nor has it been reviewed or updated as practices, 
guidelines, and standard of care have evolved. 

4. In November of 2013, the President signed the HIV Organ Policy Equity Act (the HOPE 
Act) into law as PL 113-51 - revising a decades-old law that prevented patients from 
receiving organs from HIV+ people. 

5. In February of 2016, John Hopkins performed the first HIV+ organ transplants in the 
United States. 

6. I have been in contact with DR. DORRY SEGEV, MD PHD, Associate Vice Chair in the 
Department of Surgery and Director of the Epidemiology Research Group in Organ 
Transplantation at Johns Hopkins University. He confirmed that there was a need for 
organ donors. He seemed delighted that I wanted to volunteer and frustrated that the 
US Military maintains a policy which might bar HIV+ servicemembers from participating. 
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ii, DC 20003 

Case 1:18-cv-00641-LMB-IDD   Document 257-5   Filed 05/04/20   Page 41 of 42 PageID# 8071



7, Although the US Military claims that it still values my service and respects my privacy, to 
become an organ donor I am required to tender this request through my chain of 
command up through NGli and HQDA to the Deputy Chief of Staff (G-1) in order to 
secure an exception to policy in accordance with AR 600-110. 

Having previously put my life on the line to protect and defend others, I feel that it's in our 
nature as servicemembers to want to help save the lives of others. 

9. Having also benefited from decades of medical research which now affords me the 
opportunity to live a long, healthy life as an fay+ individual, I also feel a personal 
obligation to pay it forward. 

10. Thus, I ask you to grant my request for an exception to policy so that, upon my death, 
I can become an organ donor. 

11. I also respectfully request a face-to-face meeting to discuss this matter further, The point of 
contact for this memorandum is SGT NICHOLAS HARRISON at (  

e,;(../z/z/-atrAn 

NICHOLAS A. HARRISON 
SGT, DCARNG 
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