Case 1:18-cv-00641-LMB-IDD Document 257-2 Filed 05/04/20 Page 1 of 35 PagelD# 7970

EXHIBIT 2

Department of Defense Personnel Policies
Regarding Members of the Armed Forces Infected
with Human Immunodeficiency Virus:

Report to the Committees on the Armed Services of the
Senate and House of Representatives
August 2018



Coesse 1t TIB e OEBEHINEBIDID  DomeumesTitd75 3-2Fileitb 0102842 0P &y & 72 aff 1338 Freegped DA 719V10



Cesze It B awMIFBEHWEBIDID  Dueunres it - 2Fikite 0 D3RR 0P dye & 8 aff 135 Fregys I 79020



Cesse It IR awMIFREHLIWBIDID  Dimeumesitd5 3-2Fikite 6 V3L 0P e & 3 aff 1358 Fegys I 7903



Comme It IR aAIEBBHINERADID  [Mmsunrestit425 3- 2 Fileite 6 3842 0P dpey 2 (b arf 1358 Frseged [ 79720

A-00383



Comme It IR AIEBBHINERADID  [Mmunrestit25 3-2Fileite 6 3842 0P dtpey 2 16 o 1358 Freyged [ 19V

A-00384



Coe It IR e+ IIEBBHIWERAIDID Do umrestit25 3-2Fileite 0 3842 0P dpey 8 2 af 13558 ARy [ 719081



Coosee It IR e+IIEBBHIIWERIDID  DmmumesitA253-2Filete 0 103822 0P dipey 8 B aif 1358 Frsayed [ 19025

A-00386



Comme It IR AIEBBHINRADID  [Mmumrestit25 3-2Fileite 6 13842 0P dtpey 80 aif 1358 Frseyged [ 19VS

A-00387



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRdddQ68A/20 PRgge2h®bi 38 PagelD# 1029

A-00388



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRdddQB6A4/90 PRgge2®1obi38 PagelD# 1038

A-00389



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRdddQB564/90 PRgge?2T001.38 PagelD# 108%

A-00390



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRddd0B6A/90 PRgge2@361.38 PagelD# 10802

A-00391



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRdddQB8A/90 PRgge?29o61.38 PagelD# 1083



Case 1:18-cv-0068%-LMB-IDD Document 23732 Firddd@6/8A/20 PRgge80b138 PagelD# 1082

A-00393



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRdddQB8A/90 PRgge81®01.38 PagelD# 1083

A-00394



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRdddQB8A4/90 PRgge32 06138 PagelD# 1088

A-00395



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRdddQB8A/90 PRgge338 0138 PagelD# 1083

A-00396



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRddd0B564/90 PRgge84901.38 PagelD# 1088

A-00397



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRddd0B564/90 PRgge83mb138 PagelD# 1089

A-00398



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRddd0B564/90 PRgge881001.38 PagelD# 1098

A-00399



Case 1:18-cv-0068%-LMB-IDD Document 23732 FHddd0BBAI90 PRgge82261.38 PagelD# 1099

A-00400



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRdddQB564/90 PRgge883>01.38 PagelD# 1090

A-00401



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRdddQB564/90 PRgge824001.38 PagelD# 1093

A-00402



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRrdddQ56A/20 PRgget@®bl 38 PagelD# 1092

A-00403



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRdddQB6A4/90 PRggel2601.38 PagelD# 1093

A-00404



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRdddQB8A/90 PRggel2 06138 PagelD# 1098

A-00405



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRdddQB6A/90 PRggel2801.38 PagelD# 1093

A-00406



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRdddQB564/90 PRggel2®0138 PagelD# 10968

A-00407



Case 1:18-cv-0068%-LMB-IDD Document 23732 FHddd068A/90 PRgget3Mmbi38 PagelD# 1099



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRddd0564/90 PRggel810b138 PagelD# 8008

A-00409



Case 1:18-cv-0068%-LMB-IDD Document 23732 FHddd0BBA/90 PRgget3261.38 PagelD# 8009

A-00410



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRdddQB6A/90 PRggel8301.38 PagelD# 8062

A-00411



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRdddQB6A4/90 PRggel9b6138 PagelD# 8063

A-00412



Case 1:18-cv-0068%-LMB-IDD Document 23732 FRrdddQ56A/90 PRggeb8b138 PagelD# 8062

A-00413



Case 1:18-cv-00641-LMB-IDD Document 257-3 Filed 05/04/20 Page 1 of 25 PagelD# 8005

EXHIBIT 3

Excerpts from the March 15, 2019
Deposition of Kevin Cron



Case 1:18-cv-00641-LMB-IDD Document 257-3 Filed 05/04/20 Page 2 of 25 PagelD# 8006

Page 1

1 I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF VI RG NI A

2 ALEXANDRI A DI VI SI ON
3 NO. 1:18-CV-00641-LMB-1DD
4
5 NI CHOLAS HARRI SON and

OUTSERVE- SLDN, | NC. ,
6

Plaintiffs,

7

VS.
8

JAMES N. MATTIS, in his official

9 capacity as Secretary of Defense;

MARK ESPER, in his official capacity as
10 the Secretary of the Arny; and

the UNI TED STATES DEPARTMENT OF

11 DEFENSE,

12 Def endant s.
/

13
14 201 North Franklin Street

Tanpa, Florida
15 9:00 aam to 3:41 p. m

March 15, 2019
16
17

VI DEO- RECORDED DEPOSI TI ON OF KEVI N CRON

18
19 Taken on behal f of the PLAINTIFFS before Kim

20 Ausl ander, RPR, CRR, Notary Public in and for the State
21 of Florida at Large, pursuant to Notice of Taking

22 Deposition in the above cause.

23
24
25
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1 com ng ashore. Their float operations are managed
2 separately.
3 Then the Marines, they just -- they have
4 fewer, but they have a nuch smaller force footprint
5 within the AOR
6 Q Is it safe to say that the total nunber of
7 wai ver applications for deploynents to CENTCOM si nce

8 June of 2015 is over 30, 0007
9 A | believe so, but | cannot -- | cannot commt

10 to that, but | believe that's true.

11 Q Okay. And do | understand from your testinony
12 earlier this nmorning that in no case has a waiver been
13 granted to allow an HI'V positive service nenber to

14 depl oy?

15 A That's correct; to the CENTCOM AOR

16 Q [''m sorry?

17 A I'"'msorry. To the CENTCOM area of operations.
18 Q Tell me, what type of waiver applications cone
19 to you, as opposed to one of the service waiver

20 application officers?

21 MR. NORWAY: (Objection. Asked and answer ed.
22 You may answer.

23 THE WTNESS: The -- we officially, we handle
24 behavi oral health waivers, which are generally

25 reviewed by the service conponents first in order

Veritext Lega Solutions
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1 Additionally, for very conplicated nedica
2 conditions, once again, those 100-page files we get, a
3 ot of tines you will end up with a very equivocal case,
4 and you will need nore information, so you just say no,
5 rather than, if you request nore information, that's
6 nore information, and you will go back and forth.
7 Meanwhile, that file is still sitting there unanswered,
8 and then the -- it can take a long tine to finalize that
9 process. So, we will just say no; here's what we want,
10 send it back in when it's conplete, and we will nove on

11 to the next.
12 And those appeals usually come to us as well

13 when the case is conplete, so it's a m xture of updates,

14 and | disagree with your decision, | would |ike sonebody
15 el se to render a decision, please.

16 Q And is there any appeal from your decision if

17 someone wants to take one?

18 A So, within the CENTCOM surgeon's office

19 itself, this is not in our witten policy, but it's just
20 ki nd of our unspoken policy.

21 | recognize ny limtations as a single

22 provider. |If somebody were to appeal a case fromthe

23 servi ce conponent to us and | issue a decision based on

24 what | find out in nmy own experience, and they say, we

25 still disagree with that, then it goes directly to the

Veritext Lega Solutions
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1 CENTCOM surgeon, who is the senior ranking nedical

2 officer in the headquarters, and I will staff it with

3 hi m and basically be; here's the situation, here's what
4 the service conmponent said, here's what | said.

5 He is the Conmbat and Commander's direct

6 representative; we all operate under his authority, so

7 he may turn around and say, well, | disagree, let's do

8 this instead. It is his prerogative. That's an

9 i nformal process.

10 Because, honestly, if it was that equivocal a
11 case to begin with, I would have already talked with him

12 about it --

13 Q Okay. And --

14 A -- and after that, if it goes past that |evel,
15 then you can appeal to our chief of staff, who is a two
16 star general, and basically at that point, once you

17 reach that |evel, you've basically -- what you are

18 saying at that point is the senior nedical officer of

19 t he Conmbat and Command is going to what is functionally

20 t he executive officer of the Conbat and Command and

21 sayi ng, we have a gentleman or a | ady who w shes to go
22 here to do this, the conponent doesn't think it's a good
23 idea -- and when | say "conponent,"” they are usually

24 tal king to the people who are actually in the theater

25 who woul d be taking care of them so they are speaking

Veritext Lega Solutions
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1 on behal f of the deployed force -- so they're saying the

2 forces don't think it is a good idea, the nedica

3 officers here at CENTCOM don't think it is a good idea,
4 however, is there some reason we should take this guy in
5 anyway.

6 And, so, you're basically saying, there is an
7 operational inperative to have this individual that

8 supersedes the risk that they represent, and where --

9 and of course we all work under the Conbat and

10 Commander's authority, and the chief of staff is

11 literally one step bel ow the commuander.

12 He could say, in his capacity; | see what you
13 guys are saying, | agree with everything you are saying,
14 we need this guy there, take himanyway, make it as safe
15 as you can. W have done that --

16 Q Okay.

17 A -- and if he issues that order, we wl|l

18 comply, which cones back around to that our original HV

19 statenment, where could they deploy; yes.

20 I f General Votel cane to ne or Cenera
21 Perilla, and said, Doc, | understand your concerns, we
22 need this guy to go in, mke it as safe as you can, we

23 will conply. W consider that a lawful order. W wl|
24 execute it to the best of our abilities. W wll do

25 what we can to mtigate the risk we have identified.

Veritext Lega Solutions
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1 Barring that, however, then we -- it's very rare that
2 they will go out on alinb like that. In ny tinme at
3 CENTCOM it's happened only once.
4 Q Only one tinme that the chief of staff has
5 overrul ed the nedical officers; is that right?
6 A Correct.
7 Q And am | correct that the Conbat and Conmander
8 surgeon is a physician?
9 A He is. It is a nomnative position, so
10 basically each service nom nates a candidate to serve in

11 that role; not just in our Conbat and Command, but at
12 t he ot her geographi c Conmbat and Commands.

13 Then the command team of the Conbat and

14 Command will go through the files and sel ect the one

15 that they wi sh, or pick sonebody else at their

16 discretion. 1It's not a position to which you are
17 accidentally placed. It is not a position where you
18 just happen to be the guy available. You have to be

19 very well qualified to serve in that capacity.

20 Q Ckay. And the chief of staff, though, is not
21 a nedically trained person?

22 A No. CQur chief of staff is a conbat arns

23 general, different backgrounds. These are two star

24 general s at our Combat and Command. | believe they are
25 at the others as well.

Veritext Lega Solutions
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1 of the 100 waivers | have seen this week, so |I'mjust
2 goi ng to di sapprove the other 50 percent --
3 Q Which is not what |'m suggesting. | am
4 suggesting, historically, of the 15,000 that you have
5 revi ewed, what percentage have you granted?
6 A Seens | i ke probably about 70 to 80 percent,
7 but within that are a | ot of those waivers which | just
8 alluded to where there are technicalities, or there are
9 things -- for instance, we require waivers for al
10 control | ed substances, because we identified at the
11 out break of the opioid crisis that we also had an opioid
12 i ssue, and while we were at it, we would have to have
13 the other controll ed substance categories, because our
14 pharmaci st theater were identifying that we were using
15 an awful lot of, particularly stinmulants; the Adderall,

16 Vivant, that type of nedication.

17 We wanted to have a nechanismto | ook closely
18 at those neds and make sure they were being used

19 appropriately so we required a waiver for all of them
20 Most of those waivers are granted, because

21 nost of the healthcare providers are prescribing them

22 appropriately, so it kind of pulls that percentage of
23 approved over to the right a little bit.
24 Ot her conditions are very -- for instance,

25 epi |l epsy we have a fairly | ow approval rate on because

Veritext Lega Solutions
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Page 83

MR. NORWAY: (bjection, scope. You may
answer .

THE W TNESS: So, we have two -- this enbodies
two separate approaches.

The first approach -- once again, this entire
appendix is a listing of conditions which generally
precl ude depl oynent, so it basically identifies a
di agnosis of H'V. HV antibody positive would
I ndicate a positive HV test.

You could just as easily say an H'V positive
I ndi vidual with the presence of progressive
clinical illness or immunologic deficiency should
be considered to be generally non-depl oyable to any
contingency depl oynment, would be ny interpretation
of that.

This woul d deli berately exclude, as | said,
those individuals with a positive H V test who were
determ ned on subsequent testing to not have
H V positive antibodies, so, a key distinction.

So, basically, an HV positive individual wth
clinical illness or immunologic deficiency should
not deploy on a contingency depl oynent.

The second --

BY MS. BAUER:

Q Let nme stop you there.

Veritext Lega Solutions
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1 original intent of the waiver or not.
2 Q Of the approximately 15, 000 wai ver
3 applications that you have revi ewed, what nunber of
4 t hose have been for HIV positive?
5 MR. NORWAY: (bjection, vague. You may
6 answer. (Objection, scope, to the extent that
7 you're asking as a representative DoD. You may
8 answer .
9 THE W TNESS: So, for CENTCOM very few.
10 Perhaps ten -- eight to ten. Most of those are
11 actually not for service nenbers.
12 The services thensel ves have policies about
13 deploying with H'V that usually renove
14 consi deration even for a waiver before they prepare
15 to deploy, so nost of our HIV waivers have been for
16 contractors and civilians.

17 BY MS. BAUER:

18 Q The ones that you' ve reviewed?

19 A Yes, ma'am the ones | have reviewed.

20 Q For the service-specific waiver authorities,
21 do you know how many HIV positive waiver applications
22 they' ve revi ewed?

23 A | honestly don't know. We asked them W
24 requested to know if any had been approved, and they
25 sai d none had been approved. Unfortunately, | didn't

Veritext Lega Solutions
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1 have active tubercul osis, we have not approved a waiver
2 for that.
3 Q If they have active tubercul osis?
4 A If they have current or recent active
5 tuberculosis. It's poor wording on our part.
6 Q Is an inability to donate blood in itself
7 di squalifying for deploynent to CENTCOW?
8 A Potentially.
9 Q What do you nean by "potentially?"
10 MR. NORWAY: Vague. You nmay answer.
11 THE W TNESS: As a gl obal requirenent, no. |
12 you said, if they can go anywhere, do any job, in
13 any place, for any tine, it's fine, because there's
14 going to be exceptions. |[If they are on a small
15 team operating in a renote |ocation, then yes, it
16 woul d be.
17 There are -- we have operations where the
18 ability to serve as a bl ood donor is a requirenent
19 to go on that m ssion.
20 BY MS. BAUER:
21 Q So, would it depend on what they're being
22 depl oyed for, essentially?
23 A It would. It would be heavily dependent not
24 only on their occupation, but also the operational
25 envi ronnment to which they are going, what we anticipate

Veritext Lega Solutions
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1 as the level of risk associated with that, and then what
2 el se they have around them who el se they have around
3 them the parent nation, do they have a bl ood capability
4 we can rely upon.
5 Once again, outside of our AOR -- this is a
6 cruci al discussion in Africa, where the host nation
7 bl ood capability is extremely unreliable, and the
8 wal ki ng bl ood bank beconmes a vital conponent of your

9 heal th support plan.

10 So, potentially. It could be a potenti al

11 discrimnator. For those individuals for which it is a
12 requi rement, we would not grant a waiver, though, in

13 fairness, that's not going to be the answer for everyone

14 going to our entire AOR

15 Q And what about individuals who have a chronic
16 nmedi cal condition that requires themto take nedication,
17 if the daily medication is not itself disqualifying for

18 depl oynent to CENTCOW?

19 A VWhat is the question?

20 Q Sure. \WWether an individual who requires

21 daily nedication to manage a chronic nedical condition
22 A ls --

23 MR. NORWAY: (Objection, vague. You can

24 answer .

25 THE W TNESS: So, are you asking if that

Veritext Lega Solutions
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1 We often turn down chenot herapy patients for
2 this reason, where their oncol ogi st has said, as |long as
3 they stay on their reginment they will be just fine and
4 their tunmor will stay under control. It is the "as |ong
5 as" statenment which we have to draw concern about.
6 So, if the therapy is required, if the
7 underlying condition is severe, it all has to go into
8 the risk that that condition represents, either in a
9 controlled or an uncontrolled state. [It's very
10 i ndi vi dual i zed.
11 So, we don't require a waiver for it, per se,

12 because if | did, |I would literally get everybody who's

13 on any nedication for anything. Qur waivers would go
14 fromthousands to hundreds of thousands. |It's

15 challenging to find an individual these days who's not
16 on sone kind of nmedication for sonething, so that

17 standard woul d be too difficult for us to wite out and
18 to enforce.

19 Q Directing your attention to the first page of

20 Cron Deposition Exhibit 7, which is Tab A to Md 13, |

21 am at paragraph 1D. It starts on the first page.

22 A Sorry.

23 Q That's okay. |'m junping around.
24 A Go ahead, please.

25 Q Par agraph D says:

Veritext Lega Solutions
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1 Q And was Captain Via in agreenent that a waiver
2 shoul d not be granted for the H V positive service
3 member that you were discussing with hinf
4 A He was.
5 Q Continuing on with that paragraph, it reads:
6 "I't's highly unlikely that either Service
7 Menber Rowe or Vo would be granted a waiver to deploy to

8 t he CENTCOM ACR. "

9 Do you see that?
10 A Yes.
11 Q And when you executed this declaration on

12 January 25 of 2019, what did you know about Service

13 Menmber Rowe?

14 A | knew that they were presented to ne as an

15 HI V positive individual with no mtigating circunstances
16 or features.

17 Q What do you nean by "no mtigating

18 circunmst ances or features?"

19 A Once again, H'V, to us, is a disqualifying

20 di agnosis. In order to approve a waiver for deploynent,
21 we have to denonstrate that there is adequate mtigation
22 to of fset whatever risk the condition represents. The
23 default answer is no.

24 So, we were presented with an individual who
25 was HIV positive with no additional circunmstances or

Veritext Lega Solutions
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1 i nformati on which we could use to mtigate that risk, so
2 t he answer was likely no. The reason that we equivol ate
3 on it is because it's certainly -- you could certainly
4 cone back and say, well, could information be provided,
5 and information could be provided. | have no idea what
6 that information would be. W would have to consider
7 such information when and if it surfaced, and we could
8 factor it into the conversation.
9 Q Okay. That was the information that you knew
10 was the sanme for both Rowe and Vo; is that right?
11 A | believe so. | cannot distinguish between
12 the two from nmenory.
13 Q And you didn't review their nedical records,
14 for exanple?
15 MR. NORWAY: It is a yes or no answer. It
16 doesn't call for the disclosure of any
17 attorney-client communications. You nay answer yes
18 or no.
19 THE W TNESS: | did not.
20 BY MS. BAUER:
21 Q Did you review the adm nistrative record of
22 their --
23 A | did not.
24 Q Do you know what jobs Rowe or Vo were
25 currently serving inin the mlitary?

Veritext Lega Solutions
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1 A If I did, | don't recall.
2 Q Par agraph 12, you wrote:
3 "There are features of H'V which nmake it
4 difficult to conpare to other conditions."
5 Tell me what features you are referring to
6 t here.
7 A The features are listed further on in the
8 par agr aph.
9 Q Okay.
10 A Their medi cations are highly specialized and
11 to the extent of often being individualized. They have
12 to have a constant diligent conpliance with therapy.
13 This is a conpliance which is absolutely rigid. It
14 cannot waver. |t has to be rigidly adhered to for the
15 virus to remai n adequately controll ed.
16 One of the unique features of HHVis its
17 ability to rapidly adapt to subtherapeutic |evels of
18 medi cation; so if an individual is not rigidly adherent
19 to their reginent, not only will the virus return, it
20 will likely becone resistent to the entire class of
21 medi cations with which it is being treated, and this is
22 additionally conmpounded by subsequent resistence that's
23 acquired on nmultiple -- if you were to try nultiple
24 reginments, it would continue to adapt and to adjust.
25 So, you asked earlier about daily medications

Veritext Lega Solutions
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1 THE WTNESS: Sinply its nature as a
2 potentially infectious bl ood-borne agent simlar to
3 the other potentially infectious bl ood-borne
4 agents.
5 BY MS. BAUER:
6 Q What about tattoo; does a service nenber with

7 tattoos require a waiver to deploy to CENTCOW?

8 A Not for medical reasons. There are service

9 policies governing tattoos as an adm nistrative feature.
10 Q What do those policies provide?

11 MR. NORWAY: (Obj ection, scope.

12 THE WTNESS: | am not up-to-date with them
13 However, they are geared around the proper mlitary
14 bearing. Usually tattoos that extend beyond the
15 wri st or the neck such that they are visible when
16 the traditional service uniformis worn, these are
17 not health-related policies; they are geared

18 towar ds appearance and mlitary bearing.

19 BY MS. BAUER:
20 Q Ckay. \What about service nenbers who have
21 taken human growt h hornmone; do they require a waiver to

22 depl oy to CENTCOW?

23 A I would say yes. Those would be in the class
24 of -- if you look at Tab A on the nedications, we nane
25 androgens and anabolic steroids as one of our controlled
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1 actual uniformservices to ask for their input to nake
2 sure that we are basically nore or less reaching a
3 consensus.
4 Q Is there an average |l ength of a deploynment for
5 a service nenber to CENTCOW?
6 MR. NORWAY: (Objection, vague. You can
7 answer .
8 THE WTNESS: So, the -- there is, but it's
9 just that; it's a genuine average, in that there
10 are those that go |l onger, there are those that go
11 shorter, and the answer depends greatly on where in
12 the AOR you want to go, and what operation you are
13 supporting.
14 Typically, the answer woul d be nine nonths to
15 a year, is the generic one size fits all answer.
16 Al'l that said, we do see a nunber of six-nonth
17 depl oyments to certain |ocations, and we still see
18 15-nont h depl oynents.
19 BY MS. BAUER:
20 Q And is that true across services, or does the
21 | ength of a deploynent vary by the service?
22 MR. NORWAY: (bjection, scope. You may
23 answer .
24 THE WTNESS: It does vary by service; having
25 nore to do with operational factors than a genui ne,
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1 this is just how we do it nmentality. It has to do
2 with how rapidly we can push a force out.
3 There is significant disruption when we turn
4 forces over in theater, so once we get a force
5 successfully inserted and up and running, we |ike
6 to |l eave themthere as |ong as practical.
7 Additionally, while one unit is depl oyed,
8 another unit is resting and refitting, so if you
9 try to turn too quickly, you end up burning the
10 candl e at both ends, so to speak.
11 This is all operational and planning
12 consideration. |It's -- really, nedical follows the
13 rest of the force, so if the conbat arms forces are
14 noving in and out, the nedical forces are noving in
15 and out with them
16 So to an extent, we don't really on the
17 medi cal side have a say in that, although we wl]l
18 soneti nes have to factor in the | ength of
19 depl oynent, especially with surgeons with highly
20 speci al i zed nmedi cal personnel, as far as staffing
21 those billets and providing those personnel to
22 t hose capabilities.
23 BY MS. BAUER:
24 Q And the service nenbers deployed to CENTCOM
25 do they get |eave days during their depl oynent?
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1 MR. NORWAY: (bjection, scope. You may
2 answer .
3 THE WTNESS: It's according to higher policy.
4 Typically we like to give what we call R and R
5 rest and rel axati on.
6 There are provisions; | amnot famliar with
7 the nodern iterations of those provisions, and even
8 then, it is an as allowi ng provision; if
9 circunstances allow, you are supposed to do it.
10 If you are in sustained kinetic operations,
11 then we're not going to cut sonebody | oose so they
12 can go on leave. It's going to be -- it's really
13 going to be up to the |ocal conmanders and nore of
14 a battlefield issue.

15 BY MS. BAUER:
16 Q And, as | understand, when a service nenber
17 depl oys to CENTCOM and is required to take a daily

18 medi cation, they are told to take a 180-day supply with

19 t hem on the depl oynent ?

20 A Wth the exception of the controlled

21 subst ances, yes.

22 Q And do they get one big bottle of the 180 days
23 worth of nmedication or two bottles with 90 days?

24 MR. NORWAY: (Objection, form You may answer.
25 THE WTNESS: It depends on the filling

Veritext Lega Solutions
WWw.veritext.com 888-391-3376



Case 1:18-cv-00641-LMB-IDD Document 257-3 Filed 05/04/20 Page 21 of 25 PagelD# 8025

Page 195
1 pharmacy. All of the above. It really depends on
2 the pharmacy that's filling the script.
3 It's not unconmobn, especially for sonme of
4 our -- once again, the National Guard and reserve
5 sol diers who are not going to a mlitary pharmacy,
6 you can inmagine a civilian pharnmacist, sonetines
7 bulk if asked to fill a prescription |like that.
8 So they will sonetines get one big bottle,
9 sonetinmes they will get smaller ones. A |lot of
10 times they will just denonstrate that they have a
11 provision in place to deliver their nedications
12 within a reasonabl e tinmefrane.
13 (Plaintiff's Exhibit 9 marked for
14 i dentification.)
15 BY MS. BAUER:
16 Q Li eut enant Col onel Cron, | am handi ng you
17 what's been marked as Cron Deposition Exhibit 9, which
18 is a copy of an order that was entered in Rowe versus
19 Shanahan on February 15, 20109.
20 Have you ever seen this docunent before, sir?
21 A | think so, but it |ooks |ike the other ones,
22 SO not sure.
23 Q You' ve seen sone --
24 A | have seen many docunents formatted |ike
25 this.
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1 if that information is readily available. W only
2 do limted screening currently prior to deploynent.
3 This is one of the things we're also discussing in
4 terns of nodifying our deploynent criteria.
5 BY MS. BAUER:
6 Q Are you famliar with the HHS current
7 gui del i nes on the treatnent of HIV?
8 MR. NORWAY: (Objection, scope. You may
9 answer .
10 THE WTNESS: | amnot. That's outside ny
11 typi cal scope of practice.

12 BY MS. BAUER:
13 Q Goi ng back to depl oynent waivers; do nen who

14 have sex with nen require a waiver to depl oy to CENTCOW?

15 A Not unless they required it for some other

16 reason. We don't -- that's not considered a medical

17 condition, and therefore we would have no reason to know
18 that unless it was part of a nmedical discussion of sone
19 ki nd.

20 Q It's not information that's asked for when

21 depl oynent deci sions are being made?

22 A Not that |'m aware of.

23 Q Are you aware of any docunented case of the

24 transm ssion of H'V through wound to wound contact, as

25 you described earlier today?
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1 A | am not.
2 M5. BAUER: | have nothing further.
3 MR. NORWAY: Sir, | just have a few foll owp
4 guesti ons.
5 EXAM NATI ON
6 BY MR, NORWAY:
7 Q Do you recall Julie asking you a few nonents
8 ago about status of forces agreenents?
9 A | do.
10 Q And is there a reference in Tab A, which is
11 mar ked as Exhibit 7 in this deposition, to agreenents

12 with other nations in paragraph C, subparagraph 2,

13 concerning HV infection?

14 A What was that page?

15 Q It is page 6, C2.

16 A What is your question again?

17 Q Is there a reference to agreenents with other
18 host nations in that subparagraph?

19 A That paragraph does not necessarily apply to
20 agreenents with host nations as nuch as the | aws of the
21 host nation, which would legitimately include Visa entry
22 requi renents, although a |egal prohibition against

23 entering a country that was part of a status of forces
24 agreenment would al so be appropriately referenced in

25 t hat .
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1 that individual. Once again, we are talking about
2 civilians as well as service nenbers.
3 Q But do | understand correctly that that host
4 nation | aw has never been the deciding factor in whether
5 or not to grant a waiver to sonmeone with HI V?
6 A You are correct.
7 Q | should have asked this earlier, but do |
8 understand that you are expecting to deploy later this
9 year ?
10 A No, ma'am | amactually -- | am expecting
11 orders to go to one of our overseas | abs.
12 Q And you don't know when those orders are

13 com ng through, though?

14 A Literally any day now. The Arny is undergoing
15 a transition within our nedical system which has

16 di srupted the normal sequence of things.

17 In a normal year | would al ready have them

18 but |'ve been told it's going to happen. When you're in
19 the Army, you learn quickly that you're never quite sure
20 what's going to happen until you have the orders in your
21 hand. That's the case.

22 So | believe | will be going to Thail and

23 probably in the June to July tinefrane, though | don't
24 have a date yet, and | don't have orders yet.

25 Q Okay. And will you continue to be the waiver
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1 REPORTER S DEPOSI TI ON CERTI FI CATE
2
3 I, KIM AUSLANDER, Regi stered Professional
4 Reporter, certify that | was authorized to and did
5 st enographically report the deposition of KEVIN CRON,
6 the witness herein on March 15, 2019; that a review of
7 the transcript was requested; that the foregoing pages
8 nunbered from1l to 212 inclusive is a true and conpl ete
9 record of ny stenographic notes of the deposition by
10 said witness; and that this conputer-assisted transcri pt
11 was prepared under ny supervision.
12 | further certify that | amnot a relative,
13 enpl oyee, attorney or counsel of any of the parties, nor
14 am|l a relative or enployee of any of the parties'
15 attorney or counsel connected with the action.
16 DATED this 15th day of March, 2019.
17 .
18 %MM
KI M AUSLANDER
19 Regi st ered Professi onal Reporter
20
21
22
23
24
25
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1 I N THE UNI TED STATES DI STRI CT COURT
2 FOR THE EASTERN DI STRICT OF VIRG NI A
3

A e o o e e e e e

5 N CHOLAS HARRI SON, et al .,

6 Plaintiffs,
7 V. : Cvil Action No.
8 PATRICK M SHANAHAN, in his : 1:18-cv-641-LNMB-1DD

9 official capacity as Acting

10 Secretary of Defense, et al.,

11 Def endant s.
13
14 Deposition of N CHOLAS HARRI SON, a Plaintiff

15 herein, at the offices of United States Departnent of
16  Justice, 1100 L Street, N.W, Washington, D.C.,

17 comrencing at 9:38 a.m on Thursday, March 7, 2019

18 and the proceedi ngs being taken down by stenotype and
19 transcribed by Catherine B. Crunp, a Notary Public in
20 and for the District of Col unbia.

21

22
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1 Q
2 &l ahoma?
3 A
4 Q
5 &l ahoma?

6 A

7 Q

14 Q
15 of Centr al

16 A

20 Q

22 A

8 your GPA or

9 A. | don't. It was pretty low That's why
10 | transferred.

11 Q And where did you transfer?

12 A | transferred to the University of

13 Central Gkl ahonma.

&l ahomm?

17 time and then | had a break for mlitary service from

18 2000 to 2003. Then | cane back and finished up ny

19 degree from 2003 to 2005.

21 Uni versity of Central Gklahoma?

Did you graduate fromthe University of

No, | did not.

Did you transfer fromthe University of

Yes, | did.

Before that, do you renenber, roughly,

rank at the University of Cklahoma?

What years did you attend the University

" 97 through 2000, roughly, was the first

So from 1997 to 2000, you were at the

Ri ght.

1-800-FOR-DEPO
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1 Q And this was before you joined the

2 mlitary?

3 A. That's correct.

4 Q What were you studying at the tine?
5 A Political science.

6 Q You did not graduate in 20007

7 A That's correct.

8 Q Do you renenber, roughly, your GPA or
9 class rank at the University of Central Okl ahoma?
10 A | don't.

11 Q Then you had a break from 2000 to 2003
12 for mlitary service. Correct?

13 A Correct.

14 Q And then when you returned, did you

15 again return to the University of Okl ahoma?

16 A That's correct.

17 Q And what years was that again?

18 A. It would have been 2003 t hrough 2005.
19 Q Were you still studying political

20 sci ence?
21 A. Yes, | was.

22 Q Any ot her major?
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1 A. Not until the very end. At the very

2 end, | ended up grabbing a general studies degree,

3 because | had al ready secured adm ssion to | aw school
4 and didn't want to stay and take an extra capstone

5 course. So it seened easier just to go with that

6 degree and nove on.

7 Q So you did not graduate with a degree in
8 political science?

9 A That's correct.

10 Q You graduated with a degree in general
11 studi es?

12 A That's correct.

13 Q Because you did not want to take an

14 extra capstone course; Is that correct?

15 A That's correct.

16 Q Then you said you had al ready secured
17 adm ssion to |l aw school. Correct?

18 A That's correct.

19 Q Wi ch | aw school is that?

20 A Okl ahoma City University.

21 Q What years did you attend Cklahoma City

22 Uni versity?
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1 A. That's ny best estimate right now

2 t hough.

3 Q Ckay. When did you begin at -- you said
4 the University of Cklahoma?

5 A That's correct.

6 Q And when did you begin there?

7 A | began in 2007.

8 Q So imedi ately after your depl oynent?

9 A That's correct.

10 Q And am | correct that you said you had

11 to repeat your 1-L course?

12 A That's correct.
13 Q I'"'mvery sorry to hear that.
14 When did you graduate fromthe University of

15 &kl ahoma?

16 A | graduated in 2011.

17 Q So you were there for four years?
18 A That's correct.

19 Q I s that because you were in a joint

20 degr ee progranf
21 A. That's correct.

22 Q What was your overall GPA or class rank
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1 bar ?
2 A No.
3 Q kay. You said you al so received an

4 MBA. Correct?

5 A That's correct.

6 Q Fromthe University of Cklahoma?

7 A That's correct.

8 Q What did you study in your MBA progranf
9 A In the MBA program | took the

10 entrepreneurial specialization.

11 Q And did you al so graduate in 20117
12 A. Yes, | did.
13 Q Do you have any ot her educational --

14 have you ever attended any ot her educati onal

15  institution?

16 A. ' ve taken online courses at Chanplain
17 University, which is in New Hanpshire, accounting

18 courses. |I'mworking toward a CPA certification

19 ri ght now.

20 Q When did you start the online courses?
21 A. Probably 2016, sonewhere around then. |

22 al so took sone project nanagenent courses through
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1 Stanford University on line to get a PMP

2 certification and earned that certification as well.

3 Q Did you get that certification?

4 A. Yes, | did.

5 Q How many courses did you take for that?
6 A | believe I took two, maybe three.

7 Q l|"msorry. Wen was that?

8 A That woul d have been 2014, 2015.

9 Q Any ot her online courses?

10 A Not that | can think of.

11 Q Any ot her education, generally?

12 A No.

13 Q kay. Now I'm going to ask about your

14 mlitary background.
15 A. Ckay.
16 Q | believe you earlier said that you

17 joined the mlitary in 2000; is that correct?

18 A That's correct.

19 Q What service did you join?

20 A The U. S. Arny.

21 Q Did you join as an active duty service

22 menber ?
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1 Mlitary Qccupation Specialty?
2 A. That's correct.

3 Q You said you' ve had other billets.

5 A. That's correct.
6 Q | believe you nentioned two, mlitary

7 police and contracting; is that right?

8 A That's correct.

9 Q But you were always infantry?

10 A That's correct.

11 Q When did you have the mlitary police

12 billet?

13 A Wien | did an interstate transfer upon
14 getting a job here in Washington, D.C., | noved from
15 the Gkl ahoma National Guard to the D.C. National

16 CGuard. D.C. National Guard does not have infantry
17 positions. So they transferred nme first into a

18 mlitary police slot. So that would have been 2013,
19 Is when | started there.

20 Q And how Il ong were you in the mlitary
21 police billet?

22 A Probably, about two years.
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1 Q Did you have any negative personnel

2 actions taken against you at this tine?

3 A No.

4 Q After finishing your assignnent in

5 Alaska, you said you left active duty. Correct?

6 A That's correct.

7 Q And if | renmenber correctly, 2003 is

8 when you went to the University of Central Cklahona.
9 s that right?

10 A That's correct. That's when | returned.
11 Q And you said that you joined the Arny

12 Reserves; is that correct?

13 A Yeah. There was a concurrent enroll nment
14 program | was released fromactive duty so | could
15 go to the Arny ROTC program at the University of

16  Central Gkl ahoma, and while doing that, then have a
17  concurrent enlistnent or concurrent service program
18 where | was serving in the Cklahoma National Guard at
19 the sane tine.

20 Q So after 2003, you were serving in the
21 Ckl ahoma National Guard and sinultaneously serving in

22 the Arny Reserves and sinultaneously an ROTC cadet ?
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1 Q And you said you graduated in 2005.

2 Correct?

3 A That's correct.

4 Q And from 2003 to 2005, you were al ways
5 in the Cklahoma National CGuard. Correct?

6 A That's correct.

7 Q After graduation fromcollege, you

8 enrolled at the klahoma City University Law School .

9 Correct?

10 A That's correct.

11 Q And that was in the fall of 2005?
12 A That's correct.

13 Q And you were still in the Cklahoma

14 Nati onal Guard at that tinme?
15 A. That's correct.
16 Q But | believe, earlier, you said you

17  depl oyed to Afghani stan while attendi ng the Okl ahona

18 Uni versity Law School. Correct?

19 A That's correct.

20 Q When did you depl oy to Afghani stan?

21 A 2006 and 2007.

22 Q Do you renenber the nonth you started?
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1 A. March, | believe I s whenever we were

2  nobilized.

3 Q How | ong was that depl oynent?
4 A It was about 18 nonths, | believe.
5 Q What were your job duties in

6  Afghani stan?

7 A. Job duties, | was still assigned as

8 radi o tel ephone operator, but over in Afghanistan,
9 they put ne in charge of the brigade tactica

10 operations center, first at the base that | was at,

11 at Fort Delaramor Canp Delaram | guess is what they

12 call it, and then they noved ne over to Canp Phoeni x
13 and | was a radio tel ephone operator over there. 1In
14  that capacity, | basically was in charge of

15 establishing the entire sort of battle tracking

16 system and training personnel, devel oping the system
17 to manage critical information as it canme in and

18 respond to threats, coordinate nedi vacs and

19 rei nforcenments and so forth.

20 Q What was your rank during this tine?
21 A I was an E4 at the tine.
22 Q An E4?
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1 A That's correct.

2 Q And you previously said you were an E5?
3 A. E5 in 2008 is whenever | was pronoted to
4 that.

5 Q | see. Did you receive any awards in

6  Afghani stan?

7 A. Yes, | did.
8 Q What were they?
9 A. | received sort of a whole conpl enent of

10 awards that you get in Afghanistan, the canpaign
11 medal , the NATO nedal. | also received an Arny
12 acconmodati on.

13 Q Were there any negative personnel
14 actions taken against you during your tine in

15  Afghani stan?

16 A No.

17 Q When did you return from Af ghani stan?
18 A 2007.

19 Q Do you know, roughly, when in 20077
20 A I want to say May or June of 2007 is

21 whenever | returned.

22 Q And what did you do upon your return?
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1 A That's correct.
2 Q Were there ever any other negative

3 personnel actions taken against you during this tine

4 peri od?

5 A No.

6 Q What did you do follow ng | aw school ?

7 A I medi ately follow ng | aw school, | was

8 depl oyed again, this tine to Kuwait, in 2011 and

9 2012.

10 Q You depl oyed in 20117

11 A That's correct.

12 Q Do you renmenber when you were nobilized,

13 meani ng whi ch nont h?

14 A They nobilized the unit sonetine in

15 March or April. They were nice enough to allow ne to
16 actually graduate this tine. So they didn't nobilize

17 me until My, after | graduated.

18 Q You got a defernment until you graduated?
19 A That's correct.

20 Q And how | ong was that depl oynent?

21 A That lasted until 2012, probably about

22 May or June as well.
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1 It could be whenever you've done sonething. | think
2 it could also flag nedical conditions, but you'd

3 probably have to talk to a personnel person to get

4 what the official response is, but it basically neans
5 that because of sonething having to do with your

6 record, either personnel or readi ness or whatever,

7 you had been flagged as being ineligible for

8 pronotions, favorable personnel actions, etc.

9 Q Have you ever been fl agged?
10 A No.
11 Q Have you ever had any nonj udi ci al

12 puni shnent ?

13 A No.

14 Q As | foreshadowed, |'m now going to talk
15 about your nedical records. You are H V-positive.

16 Correct?

17 A That's correct.

18 Q When did you | earn that you were

19  HI V-positive?

20 A Whenever | canme back from ny depl oynent
21 from Kuwai t, about two or three nonths after. | want

22 to say July of 2012 was whenever | was di agnosed.
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1 Q Are you receiving treatnent for your HV

2 status?

3 A Yes, | am

4 Q Who i s your nedical provider?

5 A My nmedi cal provider is Dr. Maggie

6 Czarnogorski. | can't spell it off the top ny head.

7 She is an infectious di sease specialist of the office

8 of -- Departnent of Veterans Affairs.
9 Q How often do you see Dr. Czarnogorski ?
10 A Usual | y, about every six nonths.

11 There's a little bit of |eeway there, because there's
12 never really been an issue with ny condition. It's
13 always been well controll ed.

14 We' || schedul e sonething for six nonths, and
15 she's always very confortable that if she has

16  sonething el se going on, she's taking | eave or

17 what ever, she'll reschedule ne | ater, sonetines seven
18 nont hs, sonetinmes ei ght nonths.

19 Q How | ong have you been seeing

20 Dr. Czarnogor ski ?

21 A She's been ny primary care provider

22 since | noved to Washington, D.C. So that woul d have
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1 Q Do you know what the term"virally

2  suppressed" neans?

3 A. Yes, | do.

4 Q What does it nean?

5 A Virally suppressed is the sort of actua
6 | ine that nedi cal professionals draw whenever you are

7 no | onger able to transmt the virus because you' ve
8 gotten the copies down so low. | believe it's like
9 200 copies per mlliliter, is kind of that standard.
10 It's slightly higher than undetectable, but it still
11 has the net effect once you reach virally suppressed,
12 it's inpossible for you to transmt the disease.

13 Q Have you been told by your nedica

14 provi der that you viral |oad is undetectable?

15 A | have.

16 Q So | assune you've also been told at

17  sone point that your medical provider says you're

18 wvirally suppressed?

19 A Ri ght .
20 MR. SCHOETTES: (Objection. [I'Il wthdraw
21 t hat .

22 BY MR ABBUHL:
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1 requi renent that | be in a non-deployable billet

2 right now | think that's the only thing right now.
3 As far as duty limtations and so forth, |

4 mean, every tinme | talk to the state surgeon, he said
5 your PULHES Code is straight across the board; you

6 have no duty limtations; you can pretty nuch do

7 anyt hing.

8 There are no restrictions on the things that |
9 can do in the mlitary.

10 Q For the record, PULHES Code is

11 P-U H L-E-S Code?

12 A Yes.

13 Q And it's, generally speaking, a neasure
14 of physical fitness?

15 A. Well, it's a general of nedical fitness.
16  Your PULHES Code exam nes different areas of your

17 body, |ike your extremties, your eyesight, your,

18 cardio. Each of the letters stand for one of the

19 areas.

20 So they give you a nunber, and each of them
21 say what your limtations are. So if you have a

22 PULHES Code of ones across the board, it's basically

Alderson Court Reporting
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1 a nedi cal provider saying, you know, | ooking at you

2 and looking at all the different areas, we evaluate

3 you there's nothing wong with you physically.

4 There's nothing you can't do. There's no restriction
5 on your duties or limtations on what you should be

6 able to do.

7 It's kind of a nuneric way of saying that for
8 the mlitary.

9 Q Besi de your doctors, is there anyone

10 elseinthe mlitary who knows that you're

11 Hl V- positive?

12 A Yes.

13 Q Who?

14 A Probably, the general public at this
15 poi nt .

16 Q Before the filing of this |lawsuit, how

17 many nenbers of the mlitary knew that you were

18 Hl V- positive?

19 MR, SCHOETTES: (bjection, speculation, calls
20 for specul ation.

21 You can answer.

22 THE WTNESS: Initially, it was a very cl ose
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1 whatever until | got back or if I have to go through

2 the whol e process again or exactly what. It was just
3 sonething that | really couldn't actively pursue

4 while | was on ny deploynent. So it's difficult for

5 nme to characterize what happened with it.

6 Q So you're not sure if it was held open?
7 A Ri ght. Right.
8 Q When did you next apply to be a JAG

9 officer?

10 A | can't renenber if | submtted anything
11 t hrough the central systemagain. | know shortly

12 after | got back through -- back to Cklahoma, | did
13 reach out to the Cklahoma National Guard and asked

14  them about that whol e process.

15 | took the California Bar exam didn't pass

16 that. | took the Gkl ahoma Bar exam passed that. |
17 think it was shortly after | passed the Ckl ahoma Bar

18 again that | reached out to the Cklahona Nationa

19 GQuard.
20 I"'mnot sure if | nmade any ot her applications.
21 | do think | submtted an application com ng back

22  fromny deploynent through the centralized system
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1 BY MR ABBUHL:
2 Q Do you recogni ze this docunent?
3 A Yes. It looks like the conplaint that

4 was filed in this case.

5 Q It has your nane at the top?
6 A Yes, it does.
7 Q If you could please turn to page 13 and

8 | ook at Paragraph No. 49. This paragraph says that
9 Col onel Elliott of the Cklahonma National Guard

10 offered you a position as a JAG officer. Correct?

11 A That's correct.
12 Q When did that occur?
13 A That was shortly after | returned from

14 ny depl oynent, after | passed the Bar exam nati on.
15 Colonel Elliott is the state JAG or he was at the

16 tinme, and so the process | explained earlier where
17 active duty is the centralized accessions procession
18 and National Guard is nore driven by the person who
19 hol ds the slots, Colonel Elliott was the guy who

20 controlled the slots in lahoma. He was the ful

21 bird col onel that was the state's Judge Advocate

22 Gener al .
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1 and pl ease | ook at paragraph 51, which starts on page
2 13 and goes on to page 14.

3 Thi s paragraph says that while living in

4  Washington, D.C. in 2013, you applied for a position
5 in the Judge Advocate General' office for the D.C.

6 Nati onal Guard. Correct?

7 A That's correct.

8 Q And this is the sane application you had
9 just referred to. Correct?

10 A That's correct.

11 Q And it was directly to the D.C. National
12 CGuard?

13 A That's correct.

14 Q Thi s paragraph also states that you were

15 chosen for an open position in the JAG Corps for the
16 D.C. National Guard. Correct?

17 A. That's correct.

18 Q What do you nean by "chosen for an open
19 posi tion"?

20 A Back in 2013 -- | want to say the

21 I ntervi ew was Novenber of 2013 -- | nean, | was

22 talking to the different JAG offices. There's a JAG
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1 other soldiers in the unit, for themto see sonebody
2 who's enlisted as a sergeant going fromthat rank to
3 a captain. That's sonething that he wanted others to
4 see as wel|.

5 Q And the position was with the Legal

6 Services Ofice. Correct?

7 A Yes.

8 Q How did they formalize the offer?

9 A How did the office formalize the offer?
10 Q Wll, you said the offer was fornalized

11 after your commandi ng officer gave themhis

12 recomendation. Correct?

13 A Correct.

14 Q In what way was it formalized by the
15 | egal services office?

16 MR. SCHOETTES: (bjection, m scharacterizes

17  prior testinony.

18 You can answer.

19 THE WTNESS: | nean, they basically told ne
20 everything is set. They connected ne with the

21 specialty branch officer, who in the D.C National

22 Quard began building the packet. That was First
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1 Li eut enant Ono.

2 So once they communicated to her that they

3 wanted ne for that slot, she started building the

4 packet. That's basically been ny experience in the

5 National CGuard, is that the recruiting -- specialty

6 branch recruiting officers don't start building the

7 packet until they get the approval or the, yes, this
8 Is the person we firmy want fromthat office.

9 They did that. So we started building the

10 packet in D.C

11 BY MR ABBUHL:

12 Q Did you ever receive a letter informng
13 you that you had this slot with the | egal services

14 of fice?

15 A. They never sent ne a letter anything
16 like that.

17 Q No E-mail ?

18 A | don't think there was an E-mail. |

19 think it was a phone call.

20 Q Not hing witten?
21 A. That's correct.
22 Q You said the Legal Services Ofice is in
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1 that. Correct?

2 A. [ Pause. |

3 Q Let me rephrase. What's your

4 under st andi ng of why you cannot becone a JAG office

5 as a result of your 2013 JAG application process?

6 A My understanding is | cannot becone a

7 JAG officer because DoD has a policy that says people
8 wth HV cannot conm ssion.

9 Q What did you do when that policy becane
10 an issue in your application?

11 A | went through the process of applying
12 for a waiver and then an exception to policy. That's

13 sort of laid out in the regul ations.

14 Q And what is a nedical waiver?

15 A. A nedi cal waiver is a process where, a
16 | ot of tinmes, if you have sone sort of condition that
17 is not a bar for you to continue to serve, but is a

18 bar for you to enlist or access, nost of the tine,

19 the mlitary, the U S Arny, wll waive that

20 condition whenever you're noving from"E" to "O', and
21 so a nedi cal waiver is saying, Ckay, you have -- yes,

22  you have one of these conditions that's |isted here,
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1 Q Wo was it that -- excuse ne.

2 Did soneone tell you that you needed to submt
3 a waiver request?

4 A. | guess it was just sort of nutual

5 understanding. |'ve served so long in the mlitary
6 that it kind of canme naturally to nme that | knew t hat
7 a wai ver was sort of the next step in that process,

8 and First Lieutenant Ono just kind said, Yes, sort of
9 the next step is to put together a waiver and we'l|l
10 send it up and see what happens.

11 Q I"'mtrying to get a sense of what

12 happened i nmedi ately before. Was your application

13 denied and then you submtted a waiver or you

14  submtted --

15 A | mean, where it starting is they

16 started building the application, and what she does
17 is she sets up a nedical exam nation, a comr ssioning
18 medi cal exam nation at Walter Reed Hospital. There
19 were two phases to it. One, you just go in and they
20 start the blood tests and table exam and then the
21 second, you cone and get the results fromall the

22 bl ood tests and follow up on any other itens on your
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1 a wai ver, you go through that process, and then you
2 cone back and in Step 4 of the process, you have

3 another condition or issue. It doesn't make sense

4 for them

5 So they have you do the entire nedica

6 exam nation, figure out what's your total shape,

7 what's your fitness, what's your nedical readiness.
8 Then they say, You're good but for this, and then

9 that's when they start the waiver process that says,
10 kay, well, let's examne this and delve into it and
11 go forward.

12 Q Di d anyone assi st you in preparing your
13 wai ver request?

14 A First Lieutenant Ono. She actually put
15 It together. |It's nore of a process, at |east on the
16 waiver side, that is put together by the specialty
17 branch officer rather than the soldier. The

18 specialty branch officer asks for docunents, asks you
19 to send themstuff, and then they submt everything
20 collectively to -- | believe it was the surgeon at
21 the National Guard Bureau who | ended up going to.

22 Q Di d anyone el se hel p you prepare your
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1 docunent, if | renmenber correctly, which was contrary
2 their regulation, contrary to nmedi cal status and

3 everything like that, and so | called those people up
4 and I was |ike, Okay, what's the deal; why did you

5 deny this?

6 | reached out first to sonme of the officers at
7 bottomthat were clinical. | found out very quickly
8 that the officers that were listed on that docunent

9 hadn't worked for that office for a while. So they
10 had no idea why they were still listed on that

11 docunent and that sonebody else was really in charge
12 now and they had no information for ne.

13 | believe I contacted sone of the

14 adm ni strative officers and got through to a

15 contractor, and a contractor on the phone told ne

16 pretty point blank that, yes, | understand your

17 condi tion, your physical, but he said, point blank,
18 we don't give waivers for HV; we don't do that.

19 So then | was pretty nuch told there are no
20  waivers for HV comng out of this offices, but I

21 conpleted that step and sort of the next thing that

22 cane to mnd that | found out about and pursued was
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1 t he exception to policy process. | started that

2 whol e thing.

3 Q Before we get into that, have you

4 submtted any other waiver requests concerning your
5 H V status?

6 A No. That was only wai ver request.

7 That's the only wai ver avenue that's out there.

8 | submtted correspondence to different

9 people, like the Arny Surgeon Ceneral and congressnen
10 and things like this, but no. That's the only waiver
11 process that was out there.

12 Q Are you aware of any reasons why you
13 m ght not be a good candidate for a waiver?

14 A No.

15 MR. SCHOETTES:. (bjection, calls for

16  specul ati on.

17 You can answer.

18 THE W TNESS: No.

19 BY MR ABBUHL:
20 Q Al right. And you just nentioned an
21 exception to policy. R ght?

22 A. Ri ght .
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1 Q What is an exception to policy?

2 A. So both of the policies that were put

3 out for HV, there is DoD policy that's perpetuated

4 by a DoD instruction that conmes fromthe Under

5 Secretary for Personnel and Readiness at DoD. In

6 i npl enenting that policy, there is Arny regul ations,
7 and the proponent of that is the deputy chief staff

8 of the Arny, Gl; and if you go through both of those
9 docunments, it's not explicitly spelled out in the

10 DoDI, but it's kind of inplicit sort of in

11 understanding that if put out that docunent,

12 exceptions are listed. Then the person you have to

13 go is the proponent of docunent, but the Arny

14 regulation is much nore explicit about it. They

15 actually have a section that says that exceptions to
16 the policy shall be submtted to deputy chief of

17 staff, Arny GL.

18 So | put together a letter, nmenorandum that

19 I's, basically, a justification neno for an exception
20 to the policy where | outlined who I am years of

21 service, what ny nedical condition is, that |'ve

22 denied, that |'ve gone through this process and,
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1 basically, nmade the case, laying out that | shoul d

2 get a commssion, that it was in the best interest of
3 the Arny because they nmade a consi derabl e i nvest nent
4 in me. | wanted to continue ny years of service.

5 The best billet for nme is this position. It's sort

6 of the natural career progression.

7 | sent that off to probably the Under

8 Secretary at the tine. | think | CCd the chief of

9 staff, because he was the highest ranking LGBT person
10 serving in the Departnment of Defense at the tine.

11 | think | also sent it to the Arny GL, but |
12 basically fired off this letter that asked for an

13  exception to policy, not know ng or having seen or

14 put together any exception policy packet nyself ever
15 before. So it all started with that neno.

16 Q How was the nmeno acted upon?

17 A At the Departnment of Defense, | got kind
18 of a response back from sonebody who's the director,
19 | want to say, of mlitary or personnel readiness or
20 sonething like that. There was kind of a card stock
21 response that said, yeah -- never explicitly denying

22 t he exception to policy, but I don't know It's an
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1 admnistrative bureaucratic way of brushing ne off.
2 From the Departnent of the Arny, though,

3 Headquarters Departnent of the Arny, | actually got a
4 call back froma Colonel WIlians, and she was the

5 nmedical resiliency officer at Headquarters of the

6 Departnent of the Arny. She's the one that reached
7 out to ne and very sort of vague initially, I|ike,

8 Sergeant Harrison, | need to talk you about an issue
9 on the phone, and that sort of thing, because it had
10 to do with my HV condition. So she didn't want to
11 put anything in an E-mail or send a voicemail until

12 she confirmed who | was.

13 She did that, and she tal ked about it and she
14 say, Yeah, | got your neno; it's been referred to ne;
15 I"'mArny Resiliency Oficer Gl; | work in this
16 office. | got your neno and your nmeno is |ike
17 awesone. |I'mlooking at it and I was laughing at it.
18 | saw the part -- she was |aughing at the part where

19 it said | said that the Arny's military policy was
20 relative to the 1980s, because she absol utely agreed
21 wth that.

22 She had been serving on the board or conmmttee
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Exhibit 6 to Deposition of Sergeant Nicholas Harrison

9 June 2017 Memorandum
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MEDICAL DETACHMENT
DISTRICT OF COLUMBIA ARMY NATIONAL GUARD
2001 EAST CAPITOL STREET
WASHINGTON, DC 20003-1719

NGDC-MED-DET 9 June 2017

MEMORANDUM FOR Land Component Commander, District of Columbia Army National Guard, 2001
East Capitol Street, Washington, DC 20003

SUBJECT: Recommendation Regarding Exception to Policy from SGT Harrison, Nicholas, SSN: [}

1. After careful review of current DoD Regulations and Policies regarding personnel infected with the
Human Immunodeficiency Virus (HIV), The Office of the State Surgeon, DCARNG recommends that the
request for exception to policy of the above listed Soldier dated 22 April 2017, receive a non-concur
endorsement from the Command Group regarding the request for organ donor approval consideration and
for approval to receive an appointment as a Commissioned Officer in the JAG Corps.

2. Regarding the Soldier’s request for consideration to receive approval to become an organ donor;
IAW AR 600-110, Chapter 4-8, the Soldier received formal preventive medicine counseling’s on 5 July
2012, 5 August 2016 and 26 February 2016, that specifically outline his individual responsibilities
relating to continued military service; including that he is forbidden to donate blood, blood products,
semen, sperm, eggs, breast milk, tissues or organs. The Human Immunodeficiency Virus (HIV) may be
potentially transferred in any of these organ systems, and therefore DoD) policy prohibits Service
Members from donating the above listed items irrespective of the level of detectable virus in the
individual’s blood. Any failure to meet the individual’s obligations outlined in the preventive medicine
counseling could represent a risk of additional infections, and therefore may result in a recommendation
for separation action.

3. Regarding the Soldier’s request for consideration to receive an appointment as a Commissioned
Officer in the JAG Corps, the Soldier fails to meet established medical standards for Commissioning as
outlined in AR 40-501, Standards of Medical Fitness. Specifically, Chapter 2-30, which states that
personnel who have tested positive for the Human Immunodeficiency Virus (HIV) are disqualified from
entrance into military service, or receive appointment as a Commissioned Officer or Warrant Officer.
IAW AR 40-501, Chapter 3-7, (h) Soldiers who acquire the Human Immunodeficiency Virus while in a
military status can remain members of the military, as long as they remain medically stable and do not
show evidence of progressive clinical illness or immunodeficiency. Chapter 3-7 (h) section of AR 40-501
is applicable to this Soldier. This Soldier has been informed on multiple occasions that he is disqualified
from Commissioning due to his medical condition.

4. A consultation with the Chief of Preventive Medicine, Office of the National Guard Surgeon was
made for the purposes of confirming established DoD regulations and policies relating to personnel
infected with the Human Immunodeficiency Virus (HIV), and at no time was personally identifiable
information shared during the consultation.

5. POC is the undersigned at 202 685-9670

A. VIGEANT
L, SP, DCARNG
Deputy State Surgeon

Tl

Us00003143
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20.

23.

against ugly stereotypes, and to lead through the example of rational palicics.” {(Posilive
Justice Project Press Release, December 23, 2013)

CAROLE TRESTON, RN, of the Association of Nurses in AIDS Care, added, “Nurses
are in the business of counseling people with HIV, and part. of that counseling is assuring
those who are newly infected that they can lead a normal life that meludes intmate
relationships. It can be an uphill battle when government agencies are still telling people
living with HIV that they are too dangerous to serve in the armed forces or too infectious to
have a love life. That message is not just counterproductive; it’s crucl,” (Positive Justice
Project Press Release, December 23, 2013)

The military has alrcady decided that I cannot be discharged for my status. Indeed, current
policy aflords me with the opportunity to attend NCOES and other MOS-producing
courses required for career progression. However, it makes little sense to keep me where 1
am. I am of limited use to the service in my current billet. The natural carcer progression
for someonc like me {upon graduating from law school and passing the bar exam) is to
pursue a direct cornmission as a JAG officer.

I attained my education using military bencefits, So, there’s a case for giving the military a
return on its investment. I also would incur no additional service obligation - having
already fulfilled my statutory obligation during the past 16-1/2 years as an enlisted soldier.

The Legal Services Office supporting the Director of the National Guard Burcaun wants
me. They've told me thal my previous combat experience m a line unit would be a real
asset to their office, It suits the needs of the US Military. And, cven if that slot is filled,
I would respectfully request an cxception to policy to pursue a commission through the
Army Reserve.

Conclusion

24,

26.

While I respectfully disagree with the US Military’s overall policy, this letter is a request for
a narrow exception while the new Administration reevaluates that policy. 1 respectfully
assert that DoDDI 6485.01 should not be a bar to someone:

(a) who is already in the service;

(] who has served long enough to [ulfill lus statutory obligation; and

(c) who wishes to receive a direct commission into a specialty support branch for which
he 15 well qualified, to serve out the remaimder of his military career.

Thus, I ask you Lo grant my request for an cxeeption to policy so that I can take a direct
commission and fmish out my military career as a JAG officer.

I also respectlully request a face-to-face meeting to discuss this matter further. The point of
contact for this memorandum is SGT NICHOLAS HARRISON at

us00003147
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10.

11,

Although the US Military claims that it stll values my service and respects my privacy, to
become an organ donor I am required to tender this request through my chain of
command up through NGB and HQDA to the Deputy Chiel of Staff (G-1) in order to
sceure an exception to policy in accordance with AR 600-110,

Having previously put my life on the line to protect and defend others, 1 feel that it’s in our
nature as servicemembers to want to help save the lives of others.

Having also benefited from decades of medical research which now affords me the
opportunity to live a long, healthy life as an HIV+ individual, 1 also feel a personal
obligation to pay it forward.

Thus, I ask you to grant my request for an exception to policy so that, upon my death,
I cant become an organ donor.

I also respectfully request a face-to-face meeting (o discuss this matter further. The point of
contact for this memorandum is SGT NICHOLAS HARRISON i N

<o / & .
/;'Zﬂf/:(}ﬂ&iaﬁ 4. ‘%{rzjz/zzm,

NICHOLAS A. HARRISON
SGT, DCARNG

US00003150
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