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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

NEW HOPE FAMILY SERVICES,
INC.,

Plaintiff-Appellant, No. 19-1715

V.

SHEILA J. POOLE, in her official
capacity as Acting Commissioner for

the Office of Children and Family
Services for the State of New York,

Defendant-Appellee.

NEW HOPE’S REPLY IN SUPPORT OF MOTION TO MODIFY
INJUNCTION PENDING APPEAL

In its response to New Hope’s Motion to Modify Injunction
Pending Appeal, the State writes as though New Hope’s underlying
appeal had not been fully briefed and argued. But it has been. Because
New Hope has demonstrated a probability of success on the merits of its
First Amendment claims, an injunction preventing the State from
enforcing the challenged regulation in order to close New Hope’s
adoption ministry remains appropriate. Because New Hope has
demonstrated that further prolonging the bar on New Hope working
with new adoptive couples is likely to severely damage New Hope’s
ministry in the near future, the modification that New Hope requests 1s

reasonable and appropriate.
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The State asserts that New Hope “does not even attempt to
demonstrate a likelihood of success on the merits.” (Opp’n to Appellant’s
Mot. to Modify the Prelim. Inj. (“Opp’n”), ECF No. 199, at 3—4.)
Following entry by this Court of the interim injunction on November 4,
2019, all aspects of the merits of New Hope’s appeal were fully briefed
and argued. New Hope believes that it has indeed demonstrated a
likelihood of success on the merits, both as to its free speech claim,! and
as to its free exercise claim.2 This record is fully before this Court.

The State next asserts that New Hope has not demonstrated that
1t will suffer “irreparable harm” unless the injunction is modified.
(Opp’n at 4-5.) On the contrary, New Hope has documented how the
passage of time and attrition has brought it to the verge of being unable
to accept new infants for placement in good conscience, because it will
not have an adequate pool of candidate adoptive parents to ensure a
good placement, particularly for the hard-to-place infants whom New
Hope often serves. (Jerman 6/12/20 Decl., ECF No. 195, at 8-10.)

Counsel previewed during oral argument that a prolonged period

1 See Opening Br. of Appellant New Hope Family Services (“NH Merits
Br.”), ECF No. 62, at 38—49, 51-58; Reply Br. of Appellant New Hope
Family Services (“NH Merits Rep. Br.”), ECF No. 167, at 14-29;
11/13/19 Hearing Tr. 5-7, 18-21. New Hope has had a certified
transcript of the oral argument prepared, and provides that transcript
as Exhibit A to this Reply Memorandum.

2 See NH Merits Br. at 16-37, 51-58, NH Merits Rep. Br. at 2—14, 27—
29; 11/13/19 Hearing Tr. 9-13, 22-23.

2
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subject to the “no new adoptive parents” provision would “kill New Hope
by strangulation as surely as the effort by OCFS a few weeks ago would
have done.” (11/13/19 Hearing Tr. 15.) New Hope Director Kathy
Jerman has explained in detail how this will happen, and that it has
begun. This is not “reputational harm”; it is the death knell for New
Hope’s ability to continue its historic ministry. And it is not necessary
to await a death certificate for New Hope to say that this harm is now
“likely,” rather than “remote” or “speculative.” See Rodriguez ex rel.
Rodriguez v. DeBuono, 175 F.3d 227, 234 (2d Cir. 1999) (per curiam). In
any case, New Hope has demonstrated a likelihood of success on the
merits, and deprivation of First Amendment rights “for even minimal
periods” is “irreparable injury” as a matter of law. Int’l Dairy Foods
Ass’n v. Amestoy, 92 F.3d 67, 71 (2d Cir. 1996).

Finally, the State claims that the requested modification will
inflict harm on the State and on the public interest. (Opp’n at 6-7.) It
will not, for multiple reasons.

First, while the Court previously cited New Hope’s agreement to a
short-term ban on accepting new adoptive parents as one factor
precluding harm to the public interest, the Court also identified an
independent and adequate reason why no material threat to the public
interest exists: the absence of any record of even a single couple being

prevented from adopting as a result of New Hope’s beliefs and practices.

(11/4/19 Order at 4-5.)
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Second, the merits have now been fully briefed. If New Hope has
demonstrated a likelihood of success on the merits with regard to either
its free speech or its free exercise claim, then “the Government does not
have an interest in the enforcement of an unconstitutional law.” N.Y.
Progress & Prot. PAC v. Walsh, 733 F.3d 483, 488 (2d Cir. 2013)
(cleaned up). It is for this reason that where a preliminary injunction is
sought against an alleged violation of First Amendment rights, “the
likelihood of success on the merits is the dominant, if not dispositive,
factor.” Id.

Third, in making its “public interest” argument, the State
misdescribes the adoption function as though children are a mere good
or commodity to be steered or delivered so as to meet the desires of
adults, and fabricates facts along the way. The real “public interest”
that must be kept front and center in this case i1s the one this Court
identified in its interim order: “the strong public interest pertaining to
adoption services, i.e., the welfare of children.” (11/4/19 Order at 4
(emphasis added).)

As to the facts, the State claims that “there is an especially high
demand for the adoption placement services that New Hope provides
because it primarily places newborns.” There is nothing in the record to
support the assertion that the children New Hope places are in “high
demand.” What is in the record is precisely the opposite, in the

declaration of New Hope Director Kathy Jerman, who states:

4
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Because of the situations leading to these last-
minute referrals, New Hope often places infants
considered “hard to place.” This includes infants
born with addiction due to the mother’s addiction,
infants with physical disabilities or unusual
medical needs, infants whose mothers suffer from
mental health problems, and infants of a race
different than the race shared by most [ ] parents
seeking to adopt. . . . New Hope has been
consistently able to find loving homes even for
newborn infants with hard-to-place
characteristics. (Jerman 6/19/19 Decl. 49 9-10.)

Given the uncontradicted and verified allegation that (in an
exemplary recent year) New York had over 4,000 children waiting to be
adopted, with fewer than 1,800 adopted in that year (Verified Compl.,
ECF No. 1, 9 32-33), this argument comes from the State with
particularly ill grace. Strangling an adoption agency that works to place
children without accepting a dime of state money cannot increase the
number of children placed into permanent homes in New York. It can

only decrease that number, and children will suffer as a result.

Conclusion

For the reasons set forth above, in New Hope’s opening
memorandum and supporting affidavit (ECF No. 195), and in New
Hope’s briefs on the merits before this Court (ECF Nos. 62, 167), New
Hope respectfully requests that the Court grant its Motion to Modify
Injunction Pending Appeal to strike, from the injunction presently in
force, the prohibition against New Hope “accept[ing] any new

prospective adoptive parents for adoption services.”
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Dated: dJuly 2, 2020
Respectfully submitted,

s/Roger G. Brooks

Roger G. Brooks

NY Bar No. 2260537
Alliance Defending Freedom
15100 N. 90th Street
Scottsdale, AZ 85260

(480) 444-0020
rbrooks@ADFlegal.org

Attorney for New Hope Family Services, Inc.
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s/ Roger G. Brooks
Attorney for Appellant
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(Comrencenent of audio recording file | abeled
2019. 11. 13 NHvP Oral Argunent 19-1715 at 00: 00: 00.)

JUDGE CABRANES: Good afternoon. W have one
case for argument today, which is New Hope Fam |y
Servi ces | ncorporated versus Pool e.

W' || hear from Counsel

MR. BROOKS:. Your Honor, this is Roger Brooks
with Alliance Defending Freedom for New Hope Famly
Ser vi ces.

There are currently 20,000 children in foster
care in the state of New York, of whom 4,000, at any
given tinme, are qualified and waiting for adoption, and
| ess than half of those will, in fact, be adopted w thin
a year. It's an overstretched system

Fai t h- based agenci es nmake an outsi zed
contribution to neeting that crisis and --

JUDGE CABRANES: Wy is that? |s that because

there are not enough agenci es or not enough people who

want thenf?

MR. BROOKS: Your Honor, | think it's -- | think
there are waiting lists to adopt as well, so the answer
is -- this is not in the allegations of the conplaint.

| believe the answer is that it's really the nexus.
It's the agencies. |It's the resources nade avail abl e by
the State and by private services.

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
WWW. az-reporting. com Phoeni x, AZ
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And the faith-based agencies are just
proportionately hel pful because they are -- have the
ability to reach into faith communities which have a
denonstrat ed di sproportionate willingness to adopt
har d-t o- adopt children, such as those with disabilities
and those with -- born with addiction, which is a very
| arge problemin today's world.

JUDGE RAGA : | don't understand your adversary
to be disputing, at least at this tine, that your
pl acenents are done responsi bly. They just want you to
expand t he pool of applicants that you will consider.

So why don't you tell us -- | nmean, | think you
can assune we know sonme of what you' ve been enphasi zi ng
now. What is your constitutional claimhere that you
say survives the Motion to Dism ss?

MR. BROOKS: Your Honor, of course, and a Motion
to DDsmss is inherently conplex. | want to -- | would
li ke to enphasize two things.

As to free speech, | would say the nask is off.

In briefing to this Court, the State has now
made very clear that it intends and expects the
regul ation to conpel and censor New Hope's speech. |
think that claimsurvives, and indeed a Prelimnary
| nj unction should be entered on the basis of the free
speech cl ai m

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
WWW. az-reporting. com Phoeni x, AZ
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JUDGE RAGA: Well, | expect they're going to
di spute that they're conpelling speech. So why don't
you tell us why you've got a colorable claimthat they
are?

MR BROCKS: Yes, Your Honor.

In our conplaint, we all eged New Hope's beliefs
about what's faith teachings about marriage and the best
interests of children, and further allege that New Hope
does and wants to teach that nessage to both birth
nothers that it works with and adoptive couples that it
wor ks with.

Now, the District Court found that OCFS and the
regul ati on, quote, sinply do not conpel speech, and that
was failing to accept the allegations. But nore
dramatically, that finding by the Court has since been
repudi ated by the State in the briefings to this Court.

| would call Your Honor's attention to the
State's brief filed in opposition to our Energency
Motion for InterimRelief, which is ECF No. 101. And
there they said, The regul ation does not, quote,
restrict New Hope's speech unrelated to its provision of
adoption services. And they said the regulation that
New Hope is, quote, not precluded fromespousing its
beliefs about marriage and fam |y outside the contours
of its adoption program

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
WWW. az-reporting. com Phoeni x, AZ
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Well, that's fairly plain English. And what
they're saying there is what we alleged -- that is that
t he inescapabl e effect of the regulation is to constrain
and to conpel New Hope's speech as it deals with birth
nothers, as it deals with adoptive coupl es.

It says, No, you can't speak about or advocate
your Christian beliefs about marriage and the best
famly for children to adoptive parents and birth
parents, even though they chose to cone to you as a very
clearly identified Christian mnistry. So there's
really no nore denial of the intent to change what New
Hope can say in the mdst of what is its reason for
exi stence.

How do they try to excuse that? They also don't
really -- the State doesn't really defend the District
Court's finding that all of New Hope's speech has been
ex-appropriated and is now governnmental speech
| nstead, they argue that it's -- it's okay to censor and
conpel , because this is speech nerely incidental to
conduct, and they rely heavily on the Runsfeld versus
Fair case. | claimthat case.

JUDGE RAGE : The Certificate of Authorization
whi ch | understand predates this regul ation by many
years, neverthel ess says that you will function in
conpl ete cooperation with all existing social welfare

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
WWW. az-reporting. com Phoeni x, AZ
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agencies. Once the welfare agency defines the pool of
peopl e who are qualified to adopt, what are you cl ai m ng
is the right you have to not cooperate on that point?

MR. BROOKS: Well, of course, Your Honor, a
general obligation to cooperate can't be |everaged to
acconpl i sh unconstitutional ends.

JUDGE RAGE : Mmhmm

MR BROOKS: W're claimng that we can't --
we're claimng that ny client can't be conpelled to
bring into the discussion that it has -- it has group
nmeetings, it has prayers -- that it can't be conpelled
to engage in discussions that seemto approve sane-sex
or unmarried couples as consistent wth the best
interests of children. It can't be conpelled to present
those as recommended parents to birth nothers who cone
toit and entrust their child to it for placenent.

JUDGE RAGA : Even the State policy, though, can
you be conpelled to refer? 1 know you say you do refer.
But can you be conpelled to refer, so that if a gay or
unmarri ed coupl e comes knocking at your door, rather
than closing it, you have to refer thenf

MR. BROCOKS:. Your Honor, that nmay present hard
guestions, and | haven't thought about it, because ny
client has been happy to do so. So whether -- whether
that m ght be unconstitutional to require one to

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
WWW. az-reporting. com Phoeni x, AZ
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refer -- | think there have been cases that have arisen
in the abortion context that suggest that requiring one
to refer -- and certainly there have been cases that say
that requiring one to post referral information is an
unconstitutional conmpulsion. So | think that's out

t here.

JUDGE RAGA : Let nme ask you that apropos this
particul ar case, because if we were to agree with you
and to vacate the dism ssal, you want us also to grant
you a Prelimnary Injunction; is that right?

MR. BROOKS: That is right, Your Honor.

JUDGE RAGA : Now, that Prelimnary |njunction,
by contrast to the one we have entered, would all ow you
to continue to pursue new applicants. Am| right? The
I njunction you want if -- on remand?

MR. BROOKS: The injunction that we want on
remand, Your Honor, is exactly as the previous
I njunction, mnus Paragraph 2, which restricts ny
client's ability to take new applicants. Because
otherwise, it will kill them --

JUDGE RAGA: R ght. So that's not an
i nsignificant difference.

So if we were to agree to that -- and |I' m not
saying we would -- would you al so agree to comm t
yourselves to referrals of any -- any gay or unmarri ed

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
WWW. az-reporting. com Phoeni x, AZ
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coupl es who sought to adopt with you in the interin?

MR BROCKS: Yes, Your Honor.

JUDGE RAGE : (ay.

MR BROOKS: | would like, in the short tinme
avail abl e, to point out one other thing, that is that
the State has admtted that facts all eged by New Hope
plausi bly all ege aninus. W alleged various facts and
statenents that | can't recite.

l"d like to call the Court's attention to the
State's brief at page 43 and 44, when they said of those
facts that we alleged, they referred to them as, quote,
ar guabl y anbi guous and suscepti bl e of different
I nterpretations.

"Il take that. If it's arguably anbi guous,
then that neans that for purposes of the Mdtion to
Dismss, it's necessary to draw the inference in favor
of ny client.

And thank you, Your Honor. | have reserved.

JUDGE CABRANES:. You have indeed. But we can go
on with sone questions then.

MR. BROCKS: Yes.

JUDGE CABRANES: You can feel nore at ease.

Let ne just ask a few things, so | understand
your argument.

Rel i gi ous organi zations, they' re not excused

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
WWW. az-reporting. com Phoeni x, AZ
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fromconplying with valid and neutral laws; right?

MR. BROOKS:. Well, Your Honor, we have pointed
out that there is precedent that suggests that if even a
valid neutral |aw reaches right into the heart of faith
and disrupts that, that perhaps the answer is no. And

we've referred to the Hosanna- Tabor case. W' ve

referred to the dictumin, | believe, Masterpiece
Cakeshop saying, well, of course, the State coul dn't
require a faith -- a religious organization, a church to

perform a same-sex weddi ng, even though you can readily
I magine a facially neutral |aw that says everybody who
Is authorized to performlegally valid weddi ngs nust
performall legally permtted weddi ngs.

So | think the answer is not necessarily. But
we're al so happy to -- we would al so believe that we've
al l eged facts and, indeed, put in facts that neet the
requi renments of Smth

JUDGE RAGA: Is that -- is there a distinction,
t hough, between sonething such as the marriage cerenony,
which is viewed as a sacranent by the faith, and
adoption, which is certainly a charitable function that
you tie back historically to faith organi zations, but is
not a required sacranent or ritual of the faith? |Is
there a difference there?

MR. BROOKS: Well, | certainly don't think that

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
WWW. az-reporting. com Phoeni x, AZ
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the I aw can turn on what one church or another or faith
or another calls a sacranent. The Catholics consider
marri age a sacranent; Protestants don't.

JUDGE RAGA: No, no. But | nean, you
understand ny point here. You're not suggesting that
New -- New Hope views this as a religious ritual that is
part of its -- part of its expression of faith. O do |
m sunder st and?

MR BROOKS: | would say that it is the view --
New Hope views it as nore inportant than a religious
ritual: That is that the formng of a famly, that the
placing of a child into the famly, the formati on of the
next generation is frankly central to any major faith
system It is at the very core. And you can kind of go
t hrough them and think through the ones that you' ve
encountered. It's at the center.

So the marriage ritual is considered a
sacranment, not because it's a religious ritual, but
because it's formng a famly. And by placing children
into a fam |y, New Hope does believe that it's engagi ng
sonet hing of the utnost human and religi ous inportance.

JUDGE RAGA: But it can only be done pursuant
to the laws of the State. As the New York Court of
Appeal s explained, it didn't even exist at comon | aw.
Soit's only a matter of State law. That suggests it

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
WWW. az-reporting. com Phoeni x, AZ
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operates separate and distinct fromthe religion that
seeks to foster it.

MR. BROOKS: Well, adoption as -- adoption as a
| egal thing and adoption as a human thing, | suppose,
are not the sane. Adoption has existed since tine
ancient. And faith-based organi zati ons have been taki ng
in famlies and placing themin hones since tine
ancient. And | expect to put in expert testinony about
that very issue at trial.

But the bottomline, I would say, is that when
you | ook at Hosanna- Tabor and when you | ook at the
di scussi on about perform ng marri ages, what those have
I n common and what other simlar cases have in comon is
they're about this thing at the heart of human
exi stence, which is famly and the formati on of the next
generation. And that is sacred and protected, we
believe, is kind of what the Court is groping at. | do
not claimthat that is a well-devel oped area of |aw or
crisply defined.

JUDGE CABRANES: M. Brooks, let ne ask you a
guestion or two. Is there any indication in a tine that
the regul ati on was adopted, the OCFS had any specific

hostility toward religion?

MR. BROOKS: | think the contenporaneous
evi dence, Your Honor -- and these things unfold fairly
ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944

WWW. az-reporting. com Phoeni x, AZ
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quickly -- was | think we've cited a public statenent in
whi ch they've said, There's no place in New York for any
agency that doesn't conply. W' ve cited themreferring
to this type of belief as archaic --

JUDGE RAGA: They referred to the regul ati ons
as archai c.

MR. BROOKS: The regul ations are archai c because
t hey enbody exactly this belief, which, as you well
know, was the | egal requirenent until not so |ong ago.
So | think that.

And then followed up in fairly rapid succession
by the statenent of the enforcing officer who says other
Christian organi zati ons have deci ded to conprom se and
stay open.

Well, what does that tell you? It tells you
sonebody is keeping track. They know who this is
affecting, they know what the results are keeping, and
t hey know what they're trying to achieve.

JUDGE CABRANES: Let ne ask you, M. Brooks,
perhaps if you can recapitulate for us the tineline of
proceedings in the District Court. Because |I'd like to
know how nuch you' ve done in the District Court; and
also, ultimtely what 1'd like to ask you to do is focus
on the applicable | egal standards for prelimnary
injunctive relief. So why don't you tell nme exactly
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what took place in the District Court.

MR. BROOKS:. What took place in the District
Court, Your Honor, was subm ssion of the conplaint,
subm ssion of a Prelimnary Injunction Mdtion with
attached affidavits; responsive affidavits, which I
think as we've pointed out in the brief, say what they
say, but don't, in fact, contradict key facts. So the
facts are as alleged for that purpose. And then an oral
argunent -- that is there was no evidentiary hearing;
there were no witnesses on the stand.

JUDGE CABRANES: Was there a request for an
evidentiary hearing?

MR. BROOKS:. There was not a request for an
evi dentiary hearing, Your Honor, so --

JUDGE CABRANES: That's what -- that's what you
seek in any kind of decretal |anguage that we may issue.
What is it that you want? Let's look at it that way.

MR. BROOKS: What do we want?

JUDGE CABRANES: Right.

MR BROOKS: What we would -- what we want is
remands to proceed into discovery. | think nmany of
t hese issues woul d benefit --

JUDGE RAGE : Vacate the di sm ssal

MR. BROOKS:. Vacate dismssal, grant a
prelimnary -- instruct the Court to enter a prelimnary
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i njunction while we proceed with full-scale litigation,
I's what we want .

And on your point, | should enphasize that what
New Hope could -- was happy to agree to as an interim
nmeasure, just pending this appeal, that is we will npot
the issue of discrimnation with applicants by taking no
applicants. If that's left in place throughout a
di scovery and trial period, it will kill New Hope by
strangul ation as surely as the effort by OCFS a few
weeks ago woul d have done.

JUDGE CABRANES: What woul d you be | ooking for
I n discovery?

MR BROOKS: What would we -- we would be
probi ng exactly the question of who has this been
enforced in? O is -- we have limted visibility, and
we see that in -- right in this tinme period that New
Hope's being threatened that a nunber of faith-based
organi zati ons di sappear off the |ist of approved
or gani zati ons.

Well, needless to say, we'd like to see internal
docunent ati on that goes both to actually the formation
of this. Wlat's the proxi mate cause? Wy did they feel
the need for this? | think I know the answer, but |
haven't had discovery. And then is enforcenent
targeted? Are they out there doing what they did to New
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Hope, to faith-based agencies, saying, you know what,
everything's good here, and it's all in good order, but
we need to see your policies. And that's what happens
i n New Hope.

So we woul d be | ooking for evidence of targeting
both in its origin and in its enforcenment. | think al so
in the allegation that this policy is furthering, is
actually furthering any conpelling interest, sonething
that woul d need to be showed under strict scrutiny is
going to be very difficult for the government to prove,
and we intend so establish facts that will disprove
furthering.

JUDGE CABRANES: We'Il turn to the standards
of -- for injunctive relief. There may be agreenent.
And we'll ask the governnment or the State to comment on
this, the first prong is irreparable harm In your
view, that's been settled?

MR BROOKS: In our -- innmy view, that's
settled as a matter of law. That is, if it's likely
that there's a violation of first anendnent rights, that
just is irreparable harm And frankly, | think the
uncontradi cted facts, the fact of closure of New Hope,
seeing that as irreparable harmis not difficult, but
it's al so not necessary, because the lawis so clear
that any deprivation of first amendnent rights, even on
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a tenporary basis, is irreparable harm

JUDGE CABRANES: Well, what else do you need to
show us here or the District Court on remand in order to
secure Prelimnary Injunctive relief?

MR. BROOKS:. The answer, Your Honor, is sinply
| i kel i hood of success on any one of the clains, any one
of the first anendnent clains, period.

JUDGE CABRANES: That standard is particularly
difficult to neet when a party is seeking an injunction
agai nst a gover nment .

MR BROOKS: Well, Your Honor, | think that
kicks in at -- that rule kicks in when you're tal king of
bal ancing of harns. But in the first anmendnent area, |
believe it doesn't. | think the lawis clear that if |
can show -- if | can convince you that we have a
probability of success, then it follows necessarily that
there's irreparable harmas a matter of law, and we're
done with the Prelimnary Injunction analysis.

JUDGE RAGA: The difference between your
denonstration of premature dism ssal and -- and
| i kel i hood of success, though, seens to be sonething we
have to consider. | nean, you' ve argued that there's
anbiguity as to why they passed the regul ation and that
that should entitle you to discovery. Even if we were
per suaded of that, anbiguity doesn't necessarily get you
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to likelihood of success. How do you satisfy the
|'i kel i hood of success?

MR. BROOKS: Let ne tell you what | think are
the two strongest points on that. One, in light of the
facts alleged, and now frankly admtted by the State
with regard to speech -- conpul sion of speech in these
I nteractions, | think that you should find a Iikelihood
of success. They say the result of this regulation is
we're free to say whatever we want outside the scope of
the mnistry. That's a mmjor issue.

JUDGE CABRANES: And | want to understand your
freedom of speech argunent. You know at the outset of a
process, when a couple appears, whether they're married
and heterosexual. What -- what else do you do? | nean,
you don't conduct your traditional evaluation because it
woul d be a waste of tinme given what your bottomline
policy is. So what -- what speech are you -- are they
preventing you fromengaging in? | just want to
under st and t hat .

MR. BROOKS: The -- | think the point is if New
Hope was required to bring those people into the
counsel i ng conference room then New Hope woul d be
conmpel l ed to have any sort of good faith counseling of
themto be prepared to be adoptive parents. Wen New
Hope believes that they can't be best interests of the
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child adoptive parents, it puts New Hope in an

I npossi ble situation, which is why the State's exactly
right that if this is conpelled, then New Hope is |eft
free to say what it really thinks only outside the scope
of its adoption service. And if New Hope is conpelled
to do home studies for these fol ks, and eval uate them
and as OCFS clearly intends, to recomend these coupl es
to their -- to the birth nothers who cone to them and
say, help ne select a hone for ny child, then that
recomrendation is contrary to what New Hope believes to
be true. According to the teachings of its faith, it
believes it cannot be in the best interests of the
child.

So that's -- and that's -- it's really the
conpel | ed speech. Because obviously, if you bring
sonebody into your group discussion with other parents,
who violently disagrees with your faith principles, that
puts a danper on the conversation. That kind of brings
us into some of these associative conmmuni cation cases
and concerns about changi ng ny nessage.

But when it cones to the birth nothers and
counseling a specific couple, it really requires New
Hope to say things that they believe that their faith
teaches themis false and ought not to be said.

JUDGE RAGA: In the end, doesn't the regul ation
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really require you to be open to the idea that you would
say that it is in the best interests of a child to be
adopted by an unnarried couple, by a gay couple, and
that that is what you absol utely cannot say, according
to your brief, consistent with your faith; is that
right?

MR. BROOKS: Your Honor, that is exactly right.

JUDGE RAGA: So it's -- you're arguing that it
starts wth the first counseling session. But to be in
good faith conpliance with this regulation, you have to,
in the end, be prepared to say that it's in the best
interests of child to be adopted by an unmarried or by a
gay coupl e.

MR, BROCKS: New Hope -- correct. New Hope
speaks in three directions in this relation. One is to
t he woul d- be adoptive parents; another is to the birth
not her -- and each of these generally pick New Hope
because it's a faith-based mnistry, one of a few out of
many secul ar and state agencies; and third, it speaks to
the state in a final report in which it nust -- it can
only certify if it believes that this placenent is in
t he best interests of the child.

And again, it's obviously intended that New Hope
not discrimnate in that, even though it's faith teaches
it that in no case is that in the best interests of the
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child. So that's -- they're not stopping -- they wll
refer. They're not -- there's no allegation that
anybody has been prevented or even di scouraged from
adopting, but they say we can't devote our resources.

And they're all private resources. Not a dine
of State noney involved in this, that we can't devote
our energies and our resources to placenents and all
those rel ationshi ps of speech that we believe are w ong.

JUDGE KORVAN:  And the State woul d preclude you,
In your view, fromasking a parent who says they prefer
a child with the Catholic -- Catholic parents be pl aced
with a Catholic famly. Wuld you be permtted to ask
the birth nother whether she would want a placenment with
a married, heterosexual couple? Forget about
per suadi ng, just --

MR. BROOKS: The regul ation doesn't say anything
about that, Your Honor, so | don't know the answer to
t hat .

JUDGE KORMVAN: But the regul ation does talk
about deference to the wi shes of the --

MR. BROOKS: Wwell, it --

JUDGE KORVAN: -- religious w shes.

MR. BROOKS:. It does with the religious w shes.
And indeed, the State -- this takes ne to the second
point where | -- to answer both your questions at once,
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| hope.

Yours is on what grounds do | think nmy client's
entitled to Prelimnary Injunction. And yours takes us
into the area of general applicability and what
exceptions are permtted and not permtted. And this is
an area where | think also -- and it's so fact-intensive
in detail that | can't begin to recite it all in
argunent, and it's better done in witing anyway, and
you have that.

What | would say is that the different treatnent
of ny client's beliefs here is exactly highlights the
problem That is, we begin wth the regul ation that
purports to outlaw discrimnation on the basis of a
whol e long list of protected characteristics, and nore
besi des. And then you start shooting holes init with
exceptions, and there are many exceptions.

There are exceptions permtted or required when
It cones to going out and recruiting parents. Wo gets
to the front of the line, who gets to the back? There
are exceptions allowed, even on the basis of race, the
nost troubling category in our nation's history and our
constitutional law -- there are exceptions for that.
There are exceptions for ethnicity for religion.

You're required to take the religion of the
child into account. You're required to place the
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child -- the religion of the child s origin into
account. You're required to place the child with a
famly of the sanme religion, so long as that's not

I nconsistent with the best interests of the child. Al
t hese substantial exceptions to things that in other
contexts, we woul d consider to be unacceptable

di scri m nati on based on those categories.

The only category that OCFS says that we coul d
never consider, we could never contenplate, | think was
their word, an exception on that basis is the one belief
whi ch OCFS knows and has said is primarily in today's
world and this state associated with religious faith --
and that is the belief in what many people would
descri be as old fashioned, and they woul d describe as a
traditional and biblical view of marriage and the form
of famly and the best interest of the child.

JUDGE RAGE : (Ckay.

JUDGE CABRANES: Now -- go ahead.

JUDGE RAGA: Do you in any way chal |l enge before
this Court the authority of the agency to shut you down,
or to have pronul gated this particular regulation given
t he | anguage of the statute that was enacted by the
New York | egi sl ature?

MR BROOKS: Well, Your Honor, we have chosen to
focus the claimon the fact that whatever their
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authority, it can't be used for an unconstitutional end.
| think that possibly one could construct an ultra vires
argument under state law. W' ve cone to the federa
courts to defend the federal constitutional rights of ny
client.

If I may, one last thing on the Prelimnary
| njunction, because | know |'m substantially over tine.
| want to call -- and this is on the issue of exceptions
and general applicability, and are we nmaki ng exenpti ons
for secular reasons and refusing themfor beliefs held
for religious reasons?

| would call the Court's attention to the
Central Rabbini cal Congress case, 2014, 2d Cr.
page 197. And there the 2d Grcuit said that when a | aw
burdens free exercise, the burden is on the State to
denonstrate that the lawis generally applicable if it
want s di sm ssal

And | woul d encourage the Court to go | ook at
t hat because that's what it says in rather plain English
in that case of just a few years ago. So -- and | think
it's not necessarily intuitive to start with. But that
was a di smssal case, and the Court says, W're not
convinced by the State that this is generally
appl i cabl e, so dism ssal reversed.

JUDGE CABRANES. Before you sit down, if we
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ruled for you on First Amendnment grounds, as you're
asking us to do, what would prevent there -- a raci st
adopti on agency from denying service to black famlies?

MR BROOKS: Well, let nme conme at that fromtwo
ways, Your Honor.

JUDGE CABRANES: Pl ease.

MR. BROOKS:. Not a surprising question.

First of all, race is -- just has a distinctive
pl ace unfortunately in our history and fortunately in
our constitutional jurisprudence and in the constitution
I tsel f.

So -- and if you think about what the Suprene
Court said in, let's say, the Bob Jones case about
raci smor the Rodriguez -- Pefla- Rodri guez case about
reaching -- breaking into the jury inviolability; and
you conpare that to what the Suprene Court said about
exactly the type of beliefs that ny client holds in the
bergefell case itself and in the Masterpi ece Cakeshop
case, | think you will see that they' re conceived of as
such very different things that you don't need to worry
about the -- about the bleed over. That's sonething
that can be handled if it cones up.

And has it ever historically cone up? Yes. Has
that problemcone up in recent decades in the courts? |
think the answer is no. |If it does, then strict
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scrutiny is out there, and strict scrutiny is strict,
but it's not -- it's not contrary to a couple of things
t hat have been said. |It's not always fatal. |It's stil
there to protect us.

The other thing | would say is that it's kind
of -- of course, we all ask that question of ourselves
when we think about a case like this, but it's ironic
because then we have this situation where, in the
adoption context -- because the overriding -- in
general, in our law, race discrimnation is an
overridi ng concern.

But when it cones to adoption, the overriding
concern is the best interest of the child. And so we
see the | aw and we see the regul ation as not just
permtting, but requiring selection based on race.
Again, that takes us back -- and | won't repeat the
point that there's exceptions for every type of belief
and secul ar beliefs about what's in the best interests
of the child, no exception allowed for ny client's
bel i ef based on their faith teachings.

JUDGE CABRANES:. Thank you very much.

MR. BROOKS:. Thank you, Your Honors.

JUDGE CABRANES:. Counsel, you're just -- | have
a sinple clerical question. And we nay have your nane
incorrect on the formthat | have it. Your surnane is

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
WWW. az-reporting. com Phoeni x, AZ



© 0O N o o B~ w N P

N RN NN NN R R R R R R R R R
g B W N B O © 0 N O O M W N Rk O

Case 19-1715, Document 205, 07/02/2020, 2877027, Page36 of 66

Case No. 19-1715-CV  ORAL ARGUMENT  November 13, 2019 27

E-T-L-1-N-G E-R?

MS. ETLINGER That's correct.

JUDGE CABRANES:. Thank you.

MS. ETLINGER. Good afternoon, Your Honors,
Laura Etlinger for Comm ssioner Pool e.

|"d like to start with just two points before we
get into the actual constitutional clainms. And one is
t hat New Hope essentially asked to be let alone to
performits adoption services as it sees fit. But it's
only allowed to engage in these adoption services
because it's authorized by law to do so and agrees to
operate pursuant to strict statutory standards.

This is not a case where the State is intruding
on private religious practice. This is a robust
regul atory schene that they have chosen to get invol ved
i n.

| f New Hope wanted to nmake sure that it was only
i nvol ved in any adoptions that had to do -- that where
the faml|ly was a nmarried, heterosexual couple or a truly
single parent, it could counsel birth parents that that
is what they should choose. And if they were able to
| ocate a specific famly that the birth parent wanted to
adopt to, they could facilitate a private pl acenent
adopt i on.

JUDGE CABRANES: Help nme with the --
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under st andi ng the record.

You seemto suggest that the agency has
i nsinuated thenselves into this regulatory schene. Wre
they in existence before the regulatory schene cane into
exi stence?

MS. ETLINGER  Since they've been in operation,
there has been a regul atory schene for adoption services
under New York | aw.

JUDGE CABRANES: Right. And has that regulatory
schene been -- is it the sane as it is now?

M5. ETLINGER It is essentially the sane in
term--

JUDGE CABRANES: Well, no. | didn't say
essentially. Dd it include this particular issue?

M5. ETLINGER No. This regulation was adopted
in 2013, after they had al ready been providi ng services.

JUDGE CABRANES: And after they had been
licensed by the State; is that right?

M5. ETLINGER  Yeah. They're not exactly
| icensed. But after their corporate --

JUDGE CABRANES:. They're permitted to --

MS. ETLINGER. -- will have been --

JUDGE CABRANES: -- they're permtted to exist.

MS. ETLINGER But OCFS has ongoing authority to
make sure that an agency is operating pursuant to state
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I aw.

JUDGE CABRANES: No. | understand that.

JUDGE KORVAN:  Which state |aw are you tal king
about ?

M5. ETLINGER |'m sorry.

JUDGE KORVAN: We're naking the law. There's no
New York State statute that --

M5. ETLINGER: No. This is a nondiscrimnation
regul ation that's entirely consistent with state | aw.

JUDGE RAGA : Well, the state | aw, when it was
enacted, pronpted statenment by the governor -- and this
Is in the bill jacket.

M5. ETLI NGER  Yes.

JUDGE RAGA : It wasn't going to require any
policy differences, that the |egislation was perm ssive,
not mandatory.

M5. ETLINGER And the agency at another tine
felt that that was not consistent with the law, that the
| aw al | ows - -

JUDGE RAGE : Wich | aw?

M5. ETLINGER The --

JUDGE RAGA : It's not consistent with which
| aw?

MS. ETLINGER Donestic Rel ations Law,

Section 110, was anended to specifically allow unmarried
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and same-sex couples to adopt.

JUDGE RAGA: Right. But when he signs that
statenent, the governor --

M5. ETLI NGER  Yes.

JUDGE RAGA: -- says it's permssive. It would
not conpel any agency to alter its present policies.

M5. ETLINGER Yes. And the --

JUDGE RAGA : And so to that extent -- | nean,
if this were ever to go down the road to |ess
restrictive alternatives, why wouldn't this |aw be
satisfied by a requirenent that agencies that have
religious objections refer to the State?

M5. ETLINGER Well, 1'd like to address that,
because a referral doesn't elimnate the harmthat the
statute -- that the nondiscrimnation regulation seeks
to prevent. Wen new --

JUDGE RAGAE : Let's stay focused.

You' ve just told us that this regulation is
entirely consistent wwth the statute, and ny question
suggests to you that the regul ati on goes beyond the
statute. Do you not agree with that?

MS5. ETLINGER The statute doesn't speak to what
adopti on agencies nmay or may not do. So in that sense,
the regul ation regul ates sonmething that's outside the
scope of the statute.
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JUDGE RAGA: R ght. And before we get to that,
explain to me what it nmeans to have a pernanent or
Perpetual Certificate of Incorporation for an adoption
agency in New York, which is what | understand New Hope
had before this regulation went into effect.

MS. ETLINGER Yes. That neans that their
corporate existence is perpetual. But that is separate
from--

JUDGE RAGAE : For purposes of conducting
adopti ons.

M5. ETLINGER It's their corporate purpose
IS -- their corporate existence is perpetual. But their
authority to engage in adoption services is always
subject to OCFS s ongoi ng approval under --

JUDGE RAGA : What's |law or statute expl ains
that to thenf

M5. ETLINGER  Under Social Services Law,
Section 34, which says that OCFS can make sure that
aut hori zed agencies are perform ng pursuant to state
| aws and regul ations; and al so 371, Subdi vision 10,
whi ch indicates that an authorized agency consents to
approval, visitation, inspection, and supervision, and
t hat nmust necessarily nean ongoi ng supervi sion and
I nspection and approval .

JUDGE RAGA: And they were indeed inspected
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shortly before you sent -- you all sent -- when | say
you - -

M5. ETLI NGER  Yes.

JUDGE RAGA: -- [indiscernible] sent the letter
that told themthat they were in violation --

MS. ETLINGER Right.

JUDGE RAGA: -- of the regulation, in a letter
that actually commended them for sone of their
practi ces.

M5. ETLI NGER  Yes.

JUDGE RAGA : But let ne ask you, Social Service
Law 385 specifies when the Conmm ssi oner can order that
an agency not place out children anynore. And | don't
see any of the reasons for which such an order can be
entered to apply in this circunstance.

M5. ETLI NGER  Yes.

JUDGE RAGA : What is your authority to shut
t hem down?

M5. ETLINGER Well, 385 is a -- is specific
authority under the title having to do with safety of
chi I dren.

JUDGE RAGA: Right. Wich w would assune --

M5. ETLINGER  So --

JUDGE RAGA : W woul d assune woul d be the
primary concern of the [indiscernible].
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M5. ETLINGER That is a prinmary concern. But
in addition to that authority, the State has authority
under Soci al Services Law, Section 34, and Socia
Services Law, Section 371-10, where the agency commts
itself to approval, inspection, and supervision. |f
there were not -- and 34 says that the agency has
authority to nake sure there's conpliance with | aws and
regul ati ons.

JUDGE RAGA: Right. But why is it that if you
find that they're not, why is it that you don't have to
go to a court? Because presunmably, what you're doing is
I nvalidating their Certificate of Incorporation.

M5. ETLINGER Well, we're not invalidating
their Certificate of Incorporation which allowed themto
do a nunber of different activities. W're saying that
right nowthey're not in conpliance with the |egal --

JUDGE RAGA : Wiy don't you have to go to
court --

MS. ETLI NGER. Because this is a --

JUDGE RAGA: -- to alter a -- to basically
narrow a Perpetual Certificate of I|ncorporation?

MS. ETLINGER Well, | don't think the action
affects their Certificate of Incorporation. It affects

their ability to engage in adoption services in the way
that they wish to. And this is an adm nistrative
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process. They would be subject to admnistrative
process. |If they didn't |like the adm nistrative
process, they could go to court in a New York State
Article 78 proceeding.

JUDGE RAGA: Your letter -- your client's

letter --

M5. ETLI NGER  Yes.

JUDGE RAGA: -- to them gave themtwo choi ces.
Ei ther, come -- becone -- conme in conpliance with the

regul ation or start to close down.

M5. ETLI NGER  Yes.

JUDGE RAGA : And | amnot sure | understand how
you can tell an agency that it has to cl ose down w thout
a court order.

M5. ETLINGER Well, and | would al so point out
that they're not raising that claimhere, but I
understand that Your Honor is interested init.

JUDGE RAGA : Well, it goes to the |ikelihood of
success. | nean, all of thisis -- it comes into
whet her or not you really are acting pursuant to
appropriate authority.

M5. ETLINGER Yes. But they're not claimng
that we | acked authority to close them down. But the
authority is that there's ongoing approval. There is
necessarily ongoi ng approval under 371, Subdi vision 10,
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because there woul d be no other way we could tell

whet her they were in conpliance with New York |aw. W
have the right to inspect themon an ongoi ng basis and
to supervise them

JUDGE RAGA: | rmnust not be naking nyself clear.

Even assum ng all of that, when you find them
deficient in sone way, | don't see where the | aw gives
you the authority to order themto cl ose down.

M5. ETLINGER | think it's just genera
principles of New York State Adm nistrative Law. Wen
they're not in conpliance with the law, we're
wi t hhol di ng our approval, and they need the approval to
oper at e.

JUDGE RAGE : But they never need approval
agai n, once they have perpetual authority. They --
you're right. You get to inspect; you get to do that.
But they don't need you to sign off the way they needed
you to sign off after their second year
of incorporation.

M5. ETLINGER Well, we -- OCFS disagrees. OCFS
takes the position that they do need ongoi ng approval to
conduct adopti on services.

JUDGE RAGA: Well, what the heck is the point
of a perpetual authorization? This is nmy -- |I'm
perpl exed by this particular --
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M5. ETLINGER It's just their corporate status,
not their ability to engage in the conduct.

JUDGE RAGA: It's their corporate status that
is the legal authority for themto operate an adoption
agency.

M5. ETLINGER Well, they need both. They need
both a corporate authority that gives themthe authority
to be an authorized agency, and they need OCFS approval,
ongoi ng approval, to make sure that their programis
bei ng conducted pursuant to state | aw.

JUDGE RAGA: R ght. As | understand the | ast
supervision report, there is no question that every
adoption they have placed has been to parents who were
qualified. R ght?

M5. ETLI NGER  Yes.

JUDGE RAGA: kay. So this isn't a case where
they are just slipshod about their interviews or not
really placing children in appropriate settings.

This is a case about whether the pool of
applicants they're willing to consider for adoptive
parents is what the State requires. And they're saying
they can't consider sone of those fol ks without
violating their religion.

Now, | -- explain to us why we shouldn't view
that as an infringenent of their religious rights.
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MS5. ETLINGER Their religious rights are not
i nfringed because the Smth Test applies here. Contrary
to their argunent that there is a -- an exception to the
Smth Test that's applicable here for state intrusion on
i nternal church operations -- that's sinply not what's
goi ng on here.

These are regul ated adoption services. And as
regul ated adoption services, they're bringing together
peopl e outside their organization.

JUDGE RAGA: Right. But they take no noney.
They don't have a contract with you. This isn't Fulton.

And so their argunent is that basically you
can't use your licensing authority, your authorization
authority, to infringe their speech. And Smth does say
when you infringe on religious exercise, and there's
another right at stake, then you may have to satisfy
strict scrutiny. But what --

M5. ETLINGER Wth respect to --

JUDGE RAGA: Wiy don't -- why shouldn't we wll
receptive to that?

MS. ETLI NGER: Because on the free speech claim
t he Suprenme Court has long ruled that nondi scrimnation
rul es regul ate conduct, not speech. And their conduct
is what is being enforced agai nst here.

They must serve adoption applicants on a
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nondi scrimnatory basis. Wen they eval uate applicants,
that activity nmust be done in a nondiscrimnatory way.

JUDGE RAGA: The ultimate thing that you're
requiring themto do is be willing to say, after they've
done all their evaluation, that a -- that an unmarried
or a gay couple -- it would be in the best interests of
a child to be placed wwth such a famly. And they're
sayi ng they can never say that.

M5. ETLINGER We're requiring themto nake a
determination that placenment wwth a famly -- that type
of famly may be in the child' s best interest.

The nmuch nore difficult question -- and OCFS is
very sensitive to this question -- is whether, if an
agency was wlling to conformits conduct to the
regulation, if they were willing to bring in applicants
of all different sexual orientations, if they were
Wi lling to do nondiscrimnatory honme studies to all of
t hese applicants, if they were willing to place children
with any of these applicants, could they still profess
their belief with their speech? That's a very different
guestion, and a nuch nore sense -- a question that OCFS
Is very sensitive to, and it hasn't been presented with
t hat question. New Hope has never --

JUDGE CABRANES: And what's the answer to that
guestion?
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M5. ETLINGER Well, the -- truly the answer is
OCFS has not devel oped a policy with respect to that,
because it's never been faced with that situation.

But if you |look at the regulation, the
regul ation regulates conduct. So it may wel |l be that
t hey coul d engage in speech of their choice -- this is
what the District Court found -- as long as they're
conduct conformed to the regul ation.

JUDGE RAGA : But it's hard for ne to viewthis
only as conduct when what they are ultimately required
to do is make a recommendati on.

M5. ETLINGER Wl --

JUDGE RAGE : And recommendation seens to ne to
I nply speech.

M5. ETLINGER  They're not making a
recomrendation. They're actually making a placenent.

So they're choosing the placenment and placing the child
wth that famly, which is an action. They're not
maki ng a recommendation to an outside agency that does
the placenment. Their ultinate -- the ultinmate conduct
that they were found to be in violation of is that they
refuse --

JUDGE RAGA: Don't they have to wite a report
that basically says it's in the best interests of the
child to be placed with this couple?
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MS5. ETLINGER No. They have to -- they have to
conduct a hone study, evaluating the famly, nake a
pl acenent. And then after they' ve nade that placenent,
there are sonme submissions to the famly court. But
their -- but their -- their conduct --

JUDGE CABRANES: Sorry. It's then filed with
the famly court?

M5. ETLINGER There is a report that they file
wth the famly court.

But it's their -- it's their conduct that's
bei ng regul ated here. They've never indicated that they
woul d engage in the -- conformtheir conduct to the
rule, but want to profess their belief in their
counseling sessions. That's a much nore difficult
question and one that we don't have the actual answer to
because OCFS has never been presented with that. But --

JUDGE CABRANES: Can | take you back to this
per pet ual exi stence --

M5. ETLI NGER  Yes.

JUDGE CABRANES:. -- business? What agency
aut hori zes perpetual existence? |Is that the OCFS?

M5. ETLINGER It was a predecessor agency at
the time. And these --

JUDGE CABRANES: But you said that it was --
that that was a reference to corporate existence.
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MS. ETLINGER Yes. |It's filed wth the
Secretary of State.

JUDGE CABRANES:. That's where | was headi ng.

M5. ETLINGER That's exactly what it is.

JUDGE CABRANES: Yeah.

M5. ETLINGER It's their corporate existence.
So they're a corporation.

JUDGE CABRANES: So what does the OCFS have to
do with the functions of the Departnent of State of
New York, which is responsible for corporate existence?

M5. ETLINGER Wien an agency wants to engage in
adoption or foster care services, state law requires
that the Certificate of Incorporation also be approved
by OCFS.

JUDGE CABRANES: It's an additional requirenent?

M5. ETLINGER It's an additional requirenent.

JUDGE CABRANES: Let ne ask you about these
regul ations. Do they permt agencies to consider, when
maki ng pl acenment deci sions, an adoptive parents' age; is
that right?

M5. ETLINGER Yes. That's a valid -- I'mglad
you brought that up, because that's a very interesting
one, in particular to this case. Because OCFS pl aces
exclusively infants, newborns, and toddlers. And one --
and age, the statute says that age can be -- the age of
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the child and the age of the prospective adoptive
parents can be consi der ed.

So one might think that in this situation, ol der
parents would not very often or perhaps never at all,
one m ght think, be appropriate placenents in the best
i nterests of a newborn. Because obviously, the State
woul d I'i ke the parents to be around for at |east
18 years or nore.

But the consideration of age is not an
exclusionary factor. There could, in fact, be instances
where ol der parents are just the right placenent for a
newborn. |If you had a newborn with special needs that
needed a | ot of special care, a retired couple m ght be
exactly the right one.

So it doesn't -- none of the statutes and
regul ati ons that New Hope cites, that they claimpermt
di scri m nation, operate as an exclusionary rule.

JUDGE CABRANES: Well, what about race?

M5. ETLINGER Race can be considered in a -- in
a way that if the race of the child -- all of these
ot her provisions want consideration --

JUDGE CABRANES:. There's no question that they
are permtted to consider race; right?

M5. ETLINGER Well, it's -- the way it's
actually worded is that the race or cultural identity of
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the child, the parents' ability to consider the child's
race and cultural identity is appropriate. It's not
actually a matching of race.

And again, what you're starting with in those
cases is the needs of the child. What does this child
need for a placenent?

JUDGE CABRANES: No. | -- no, we understand
that. But you're permtted to consider also the
religion of the parents; isn't that right?

M5. ETLINGER Yes. And the religion neans the
| abel of the faith. OCFS does not --

MR. BROOKS: The | abel of the faith.

M5. ETLINGER. The | abel of the faith, not --
not the particular practices. So that if the --

And again, it's a best interest consideration.
It's not a question of a Jewsh famly comng to the
agency and being turned away because they're Jew sh.
That's never permtted. |In fact, that's not permtted
by the very sanme nondi scrimnation regulation at issue
here. So the consideration of religion in the best
pl acenent decision is not a discrimnatory rule.

JUDGE CABRANES: But there's no gquestion that
you're preventing consideration of whether the adoptive
parents are a sane-sex couple as a result of the
religious views of the agency?
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MS. ETLINGER Yes. Because the State has
determ ned what factors are relevant to the best
Interest determnation. And sexual orientation of the
parents, the State has decided, is not a relevant factor
to the well-being of the child.

JUDGE CABRANES: You don't think that there's a
suggestion here that the regulation is targeting
religious groups?

M5. ETLINGER No. Because the --

And this Court has said in the St. Barthol onew s
Church case that we cited in our brief, that the fact
that there may be a disparate inpact on religious
organi zati ons because of factual matters, they are the
ones nore likely to be affected is not evidence of
di scri m nati on.

JUDGE RAGA : That was where the majority of
people affected or the majority of entities affected
were, in fact, not religious.

The plaintiffs submt that discovery would
reveal that the vast majority, if not all, of the
agenci es that have had to go out of existence since this
regul ati on was pronul gated are religi ous organi zati ons.
Do you dispute that?

MS. ETLINGER Well, in -- it's not in the
record.
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JUDGE CABRANES:. [ ndiscernible] you want
di scovery [indi scernible].

JUDGE RAGA: Wll, one can conpare the web --
your web site's a matter of public record, and one can
conpare --

M5. ETLINGER \Vell --

JUDGE RAGA: -- what it -- how it existed at
the start of 2018 and how it exists now.

M5. ETLINGER Well, | can tell you that the --
t hose agencies that went out of existence did not do so
because of the enforcenent of this regulation. That's
not in the record, but ny client so advises ne.

But to the extent there is an inpact, because
religious organi zati ons are the ones that have a view
about placenent with sane-sex coupl es does not nean that
t he agency was targeting those --

JUDGE RAGA : Well, isn't that what discovery
m ght reveal ?

MS. ETLINGER Discovery --

JUDGE RAGE : Because | nean, the question here
Is whether there was any problemrequiring this
regul ation with respect to any agenci es ot her than those
with religious views?

MS5. ETLINGER The | aw had devel oped to a pl ace
wher e sane-sex couples were given equal rights to adopt.
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And OCFS felt that to be consistent with that statute,
it should revise its regulatory | anguage because there
had been regul ati ons on the books that indicated that

| ength of marriage and honosexuality were relevant to a
best interest determnation. So OCFS revised those
regul ations, and in doing so, also made it a rule that
you can't discrimnate on the basis of all of these
characteristics: Race, religion, sex, sexual
orientation, and marital status in the two adoption
appl i cants.

JUDGE RAGA: So with respect to religion, it --
you woul d have us conclude that it's just coincidental
that Catholic Charities no | onger does adoptions in
Bost on, Phil adel phi a, Chicago, Los Angeles, New Ol eans,
and nost of New York?

M5. ETLINGER No. |[It's because those are the
organi zati ons that have the belief that is inconsistent
wi th the nondi scrimnation rule.

JUDGE RAGA: And the suggestion that | was
making to you is that the plaintiff submts that in
di scovery, we would learn that the agencies that were
operating in 2018 before the regul ation and then
after -- had to go out of business after the regulation
are faith-based organi zati ons.

M5. ETLINGER But even if there's a disparate
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i npact on faith-based organi zations, that doesn't mnean
that the agenci es were targeted.

JUDGE RAGE : | understand that.

But then we also get to the question of why your
agency, confronted with a law that's perm ssive, deci ded
to pronulgate a regulation that was proscriptive -- who
they were aimng it at. | nmean, what problemthere was
that you felt needed to be addressed.

Now, it may be that discovery would reveal no --
no religious aninus. But | thought in your briefs you
conceded that the statenments being made, at |east that
are in the record so far, are anbi guous.

M5. ETLINGER Well, two things, discovery is
not needed because the purpose of the regul ation was
made clear by the regulatory history. And we've cited
all of this in our brief. There were --

JUDGE RAGA : | thought you were acknow edgi ng
that it was anbi guous.

M5. ETLINGER Well, to -- the -- I'mtalking
about separately, first, the history of the regul ation.
The history of the regulation shows that there were

informational letters sent to the agenci es expl ai ni ng

that we were bringing -- OCFS was bringing the function
of the -- the regulations into conpliance with changes
inthe law. And --
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JUDGE RAGA: And | nean, the problemis you
went beyond t he | aw.

M5. ETLINGER And the statenents --

JUDGE RAGA: And so to the extent you wite to
t he agencies, we're only bringing the regulation
up-to-date with the applicable law, there's at |east an
argunent for the plaintiffs to nake that you went beyond
that and that your purpose was -- it indicates sone
religious hostility.

M5. ETLINGER These statenents that they rely
on -- two of the statenents are somewhat simlar to two
of the statenments in Masterpiece Cakeshop. This is what
we explain in our brief. And those statenents, the
Court in Masterpiece Cakeshop found were anbi guous and
could either be seen as sinply a statenent of
nondi scrim nation requirenment or perhaps as dism ssive
of a religious confrontation. But the Masterpiece
Cakeshop court was not concerned about those statenents
in the absence of the clearly hostile statenents that
f ol | owed.

JUDGE RAGA : | understand that.

But you're not focusing on what | asked you
about, which is that your regul ati on goes beyond the | aw
in a way that rai ses concern, because the -- when the
| aw was enacted, the governor said it wasn't going to
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requi re anybody to change their policies. Everybody
knew what he was tal ki ng about.

You went beyond and required themto change
their policies. And they say they're entitled to
di scovery as to why you did that, and the reason they
says there's a good faith basis to think it was
di scrimnatory or your anbi guous statenents and the
ul ti mate consequences which is to effectively drive
religious adoption agencies out of the New York market,
they claim

M5. ETLINGER W think the history of the
regul ation, as set forth in our brief, including all of
the informational letters that were issued one after the
other in response to the changes in the |aw, explain
where the agency was going and why it was going there.

It felt that this was consistent -- even if it went
beyond, that it was consistent with the law and wth
New York State |law that prevents discrimnation on the
basis of sexual orientation, as a matter of civil rights
under the Civil R ghts Law, and in a -- in public
accommodat i ons under the Executive Law.

So they felt that this was entirely consi stent
with all of New York State law. The history of the
regul ation sets that forth, and we don't think discovery
woul d produce anything beyond that. And the statenents
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speak for thenselves. And the two statenents that could
be taken one way or the other were not found to be
enough in Masterpi ece Cakeshop. There are no ot her
statenents here. There are no statenents that raise
hostility toward religion.

JUDGE CABRANES: Let ne ask you about that.
Your client agency referred to New Hope's practices as,
quote, archaic, unquote.

M5. ETLINGER Well, the agency referred to the
prior regulations, which permtted --

JUDGE CABRANES: GCkay. | have a relatively
sinple question. Is it not correct that OCFS referred
to New Hope's practice as archaic?

M5. ETLINGER That is incorrect.

JUDGE CABRANES: That's incorrect. It never --
It never did that?

M5. ETLINGER No. It referred to its prior
regul ati ons as archaic.

JUDGE CABRANES: | see. And did OCFS ask New
Hope to, quote, conpronise its beliefs?

MS5. ETLINGER No. OCFS pointed out that other
agenci es who had told the agency that they did have a
problemw th their beliefs and these placenents had
deci ded t hensel ves to conprom se.

JUDGE CABRANES: But you're -- yes, but that
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nmeans that were you not saying explicitly or inmplicitly
t hat New Hope had to conprom se its beliefs?

M5. ETLINGER W -- | think what we were saying
was they had the choice to do so if they chose.

JUDGE RAGA: Wth the alternative being to shut
down?

M5. ETLINGER Wth the alternative to be shut
down because --

JUDGE RAGE : Right.

M5. ETLINGER -- they were not in conpliance
with New York | aw.

JUDGE RAGA : So [indiscernible] understand that
on a Mdbtion to Dismss, we have [indiscernible] all of
these pleadings in the Iight nost favorable to the
plaintiff. The -- in doing that, we would have to
conclude that they were being told to either conprom se
or shut down.

M5. ETLINGER  But even the Suprene Court found
that those statenments were not enough to suggest
hostility. It was only because the Conm ssi oner went on
to say that the plaintiffs' beliefs in Masterpiece
Cakeshop were a despicable piece of rhetoric. That was
t he evidence that the Court was concerned about, not
t hese sonewhat ambi guous st atenents.

JUDGE RAGA: | think they tried to draw an
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analogy to that to the statement that there is no place
in New York for any agency that -- I'mnot -- | don't
have the quote in front of ne -- that basically does not
vi ew honosexual and unmarried couples as fit parents for
adoption. And so they're suggesting that, |ess
colorfully perhaps, you have expressed the sane
hostility.

In any event, at the dism ssal stage, why isn't
t hat enough?

M5. ETLINGER Well, first of all, the statenent
was there's no place in New York for providers that
choose not to followthe law. So it wasn't a specific
statenment about their belief.

JUDGE RAGA : This regulation was what they were
tal ki ng about.

M5. ETLINGER  Yes. This regulation.

JUDGE RAGA : This regul ation

M5. ETLINGER Because in -- because those
statenments are not enough to raise an inference about
hostility. At nost, they show there could be sone
anbiguity, but there is no evidence of hostility in
t hose statenents.

JUDGE RAGA: Well, what's anbi guous is whether
he had anything in mnd other than faith-based agencies
whose religious beliefs do not permt themto agree to
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t hese two provisions.

MS. ETLINGER  The regul ation prohibits
di scrimnation on a wide variety of things.

JUDGE RAGA: R ght. But there was no reason to
think that that was the concern he was addressi ng when
he spoke; right? | nean, what was the context of the
remar k?

M5. ETLINGER: No. The context of the remark
was agencies that refused to place with sanme-sex or
unmarried coupl es.

JUDGE RAGA: R ght. So that -- that was what
there was no place for.

MS. ETLI NGER: Because the law didn't all ow for

JUDGE RAGA : Well, now the question is whether
the lawis -- violates the Constitution.

M5. ETLINGER  Right.

JUDGE RAGA : But the question now is whether
that reflects a hostility to a religious view, contrary
to what was put into the regulation. Isn't that what --
where we are at?

MS. ETLINGER Yes. And we don't believe that
t hat expresses a hostile view, and we don't believe
di scovery will produce any evidence of anything el se,
because the history of the regulation is very clear that
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it was enacted in response to the changes in the | aw.
JUDGE CABRANES: You think those comments can be
construed as neutral ?
MS5. ETLINGER  Yes. Absolutely, because they
are just saying that we feel strongly about this
nondi scrimnation rule, and the | aw has changed, and
this is the rule that's consistent with the | aw now.

JUDGE CABRANES: Thank you, very nuch.

Ms. Etlinger.
M5. ETLINGER  Thank you.
JUDGE CABRANES: |'ve given you as nuch tine as

your adversary, but he's reserved a couple of m nutes.

MR. BROOKS:. The Court has been generous, and
"1l be short.

Counsel clainms that the regulation regul ates
conduct, not speech. In their briefing, they're really
focused on an incidental conduct argunent citing Fair
And | would just really Iike to contrast what was goi ng
on in the Fair case.

In Fair, the conduct at issue was requiring the
| aw school to hand a key to an enpty classroomto a JAG
recruiter. And the incidental speech at issue was
requiring the | aw school to let the students know what
classroomthat was. And that's the conduct; that's the
speech.
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The situation here could not be nore different.
OCFS wants to force New Hope into the conference room
with the birth nothers, with the adoptive parents, and
control what it says.

It's much nore anal ogous to if Donal d Runsfeld
was trying to require the | aw school dean to stand up in
front of the student body and advocate a JAG Cor ps
career as a great choice for Yal e graduates.

That woul d have been a different case. And |
think, in fact, when you parse the Fair case, you don't
have the parse it too closely. It says exactly that
that would be prohibited and that it held the way it did
In that case because it's fundanentally a fight about an
enpty conference room

JUDGE RAGE : What do you think are your |ega
obl i gations, though, given that you have an
aut hori zation pursuant to the | aws of New York?

| nmean, | don't understand you to be arguing
that you're not obligated to foll ow every other rule and
regul ation that they've pronul gated and that you, in
fact, do. So |I mean, obviously you think you're bound
to conply with the rules and regul ati ons of New York
[ 1 ndiscernible].

MR BROOKS: Your Honor, | think that -- | think
t hat when we have a |lot of |aw that governs what happens
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when free speech -- and | frankly think that's sinpler
in this case -- and free exercise run up agai nst neutral
regul ati on.

And that law, | think once you've determ ned, as
we think we will determne that this | aw was not
neutrally notivated and certainly not neutrally
enforced, and we saw that before our very eyes in the
attenpt to shut down New Hope in the mdst of the
appeal -- if you get past that, well, then that clash is
controlled by strict scrutiny. And we have precedent
t hat gui des us through that.

And may heartfelt religious beliefs sonetines

have to give way to the State's necessity? Yes,

according to -- applying the conpelling state interest
test of strict scrutiny. So it's hard -- there's no
general answer. Strict scrutiny is a very case -- is a

fact-specific inquiry. But how you resolve those
Issues, | think, is well established.

And Your Honors, | will stop. Thank you.

JUDGE CABRANES:. Thank you, both of you, for
excel l ent argunents. W're grateful to you both. Thank
you.

W reserved decision. And we're adjourned.

(Concl usi on of audio recording file | abeled
2019.11.13 NHvP Oral Argunment 19-1715 at 01:01: 16.)
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