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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 

 
SELINA SOULE, et al., 
 Plaintiffs, 
 
v. 
 
CONNECTICUT ASSOCIATION OF 
SCHOOLS, INC., et al., 
 Defendants 

: 
: 
: 
: 
: 
: 
: 
: 

Docket No. 3:20-cv-00201-RNC 
 
 
 
 
 
 
June 8, 2020 

 
DEFENDANTS’ REPLY IN SUPPORT OF  

MOTION TO JOIN THE U.S. DEPARTMENT OF EDUCATION AS A PARTY 
 

Pursuant to Local Rule 7(d), Defendants hereby reply to the United States Department of 

Education, its Office for Civil Rights (“OCR”), and Secretary of Education Betsy DeVos’s 

(collectively, “ED”) opposition to the Defendants’ motion to join them as parties to this action. 

[Ecf 106]1 As set forth below, the Opposition and subsequent actions taken by ED confirm that 

the Motion to Join is proper and that ED should be made cross-defendants in this action.2  

I. The Enforcement Letter demonstrates that Defendants’ position is not speculative 
or misplaced, and that there is a substantial risk of inconsistent obligations. 

 
 Defendants argued that, unless ED is made a cross-defendant to this lawsuit, they are 

subject to a substantial risk of being asked to comply with inconsistent rulings in this lawsuit and 

the administrative proceeding pending before ED--both of which involve the same parties, facts, 

and claims. [Ecf. 91-1, pg. 14-16]  In response, ED represented to the Court that Defendants’ 

concerns were “misplaced” and “speculative” because in the administrative proceeding ED had 

                                           
1 The Motion to Join and this Reply are filed on behalf of the Danbury Board of Education, the Bloomfield Board 
of Education, the Cromwell Board of Education, the Glastonbury Board of Education, the Canton Board of 
Education, and the Connecticut Association of Schools/Connecticut Interscholastic Athletic Conference 
(collectively the “Defendants”). As used here, the term does not include the intervenor defendants. 
 
2 Although Defendants dispute that they are obligated under Rules 19 or 20 to identify whether the ED would be a 
plaintiff or defendant to this action, Defendants specify that their proper designation is as a cross-Defendant. 
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not: (a) issued a determination that Defendants violated Title IX; (b) determined that informal 

resolution was not possible, or (c) decided to begin enforcement proceedings. See ECF No. 106 

at 11-12. A mere four days after making those representations to the Court, however, ED issued a 

“Letter of Impending Enforcement Action” (“Enforcement Letter”) in the administrative 

proceeding stating that Defendants violated Title IX and confirming that “OCR will either 

initiate administrative proceedings to suspend, terminate, or refuse to grant or continue and defer 

financial assistance to the [Defendants], or reference the cases to the U.S. Department of Justice 

for judicial proceedings . . . .” See Exhibit A at 45 (emphasis added).3 It does not matter how ED 

intends to proceed, either administratively or by having DOJ file a federal court action, because 

the Enforcement Letter unequivocally states that “OCR will take further enforcement action” 

if a resolution is not reached within 20 days. Id. (emphasis added) Those twenty days have 

passed, and the Enforcement Letter does not leave ED room for discretion--ED will proceed with 

enforcement. As ED knew when it filed the Opposition, Defendants’ concerns are not 

speculative at all. 

  ED’s argument that Defendants’ concerns are speculative is further undermined by the 

fact that courts have already interpreted Title IX in a manner that is contrary to the position ED 

takes in the Enforcement Letter. See, e.g., Evancho v. Pine-Richland Sch. Dist., 237 F. Supp. 3d 

267, 297 (W.D. Pa. 2017); see also Fabian v. Hosp. of Cent. Conn., 172 F. Supp. 3d 509, 518 (D. 

Conn. 2016). It is probable that this Court will also interpret Title IX and the CIAC’s Policy in a 

manner that is contrary to the position set forth in the Enforcement Letter. If so, ED inexplicably 

states that it does not care about the outcome of the case because: 

                                           
3 ED’s argument that DOJ has not had the opportunity to review any potential recommendation from ED, or make 
an independent determination on how to proceed after such a referral, is severely undermined by the fact that the 
DOJ has already filed a Statement of Interest in this case that mirrors the arguments set forth in the Enforcement 
Letter. See ECF No. 75.  
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any decision by this Court properly would be limited to resolving Plaintiffs’ 
claims against these particular Defendants, and would have no binding effect on 
either the agency’s interpretation of Title IX or its administrative enforcement 
proceeding in relation to these or other Defendants. 
 

[Ecf. 106, pg. 9] (emphasis added). This is a clear admission that ED’s absence from this case 

leaves “existing part[ies] subject to a substantial risk of incurring double, multiple, or otherwise 

inconsistent obligations because of the interest.”  Fed.R.Civ.P. 19(a)(1)(B).  

This statement also ignores that Plaintiffs’ claims for relief are not limited just to the 

named Defendants.4 Rather, Plaintiffs seek broad equitable relief to “enjoin[] CIAC from 

application or enforcement of the disputed Policy so as to permit [transgender females] to 

participate in events that are designated for girls or women.” See ECF No. 96 at 2. If granted, 

such injunction would affect all interscholastic athletics in Connecticut. 

ED’s argument also fails to account for the fact that A.Y., T.M., and the CHRO have 

intervened in this matter and they are arguing that excluding transgender athletes, as requested 

by Plaintiffs and demanded in the Enforcement Letter, would in itself violate Title IX, those 

students’ Equal Protection rights, and Connecticut law. For example, Conn. Gen. Stat. § 10-

15c(a) states that every student attending public school “shall have… an equal opportunity to 

participate in the activities, programs and courses of study offered… without discrimination on 

account of…gender identity or expression….” The CHRO represents the interests of the State in 

enforcing § 10-15c(a). Comm'n on Human Rights & Opportunities v. Bd. of Educ., 270 Conn. 

665 (2004). A.Y. and T.M. also asserting they have the right under both Title IX and the Equal 

Protections clause to be free of gender discrimination. See, e.g., Doe v. Boyertown Area Sch. 

Dist., 897 F.3d 518 (3d Cir. 2018), cert. denied, ---U.S. ---, 139 S. Ct. 2636 (2019); Whitaker v. 

                                           
4 Defendants dispute that this Court lacks jurisdiction to issue such orders in this case. Nevertheless, until the 
Court rules otherwise, the relief sought is a declaratory ruling and/or injunction that would affect any student 
athlete in the State of Connecticut participating in any girls’ athletic event controlled by CIAC. 
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Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 858 F.3d 1034 (7th Cir. 2017), appeal dismissed, 

--- U.S. ---, 138 S. Ct. 1260 (2018). ED’s position in the Enforcement Letter and Plaintiff’s 

claims in the lawsuit stand in stark contrast to both the State’s position and the Defendants’ legal 

obligations to A.Y. and T.M. Simply put, a true conflict exists that requires ED to be a Cross-

Defendant to this action. 

II. ED’s interest in Title IX cannot adequately be protected without joinder.  

 ED concedes that “the United States has a significant interest in the proper interpretation 

of Title IX and in ensuring that federal funds are not used to discriminate on the basis of sex,” 

but argues that its interest is adequately protected by the DOJ’s Statement of Interest that was 

filed in this case. ED cannot have this Court believe that the Statement of Interest was meant to 

protect ED’s interests where the Enforcement Letter makes clear that ED intends to pursue 

enforcement action.  

 Furthermore, ED’s assertion that DOJ’s decision to file a Statement of Interest instead of 

seeking to intervene requires the “court[] [to] defer to its assessment that joinder is unnecessary 

and reject a call for compulsory joinder” is baseless.  Its sole support for that statement is a 

single, non-binding district court case from 2008; Northern Michigan Hosps., Inc. v. Health Net 

Fed. Servs, LLC., 2008 WL 2223964 (D.Del. May 30, 2008); which ED misrepresents. In 

Northern Michigan Hosps., the defendants sought dismissal for plaintiffs’ failure to join the 

United States as a party. The court found that the claims were based on “private agreements 

between private parties,” and, therefore, complete relief could be accorded among the parties 

without the presence of the United States. Id. at *5. The court also found that there was no risk of 

“‘double, multiple, or otherwise inconsistent obligations.’” Although the court noted that the 
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Government filed a Statement of Interest instead of intervening, the court’s decision was not 

based solely, or even significantly, on deference to that decision.5  

  Finally, ED argues that Defendants’ motion to join is nothing more than “an improper 

attempt to make an end-run around the administrative proceedings.” [Ecf. 106 pg. 11]. This 

argument ignores the plain language of its own Case Processing Manual, which states that “OCR 

will dismiss . . . the [administrative] complaint in its entirety, when . . . [t]he same or a similar 

allegation based on the same operative facts has been filed . . . by the complainant . . . against the 

same recipient with . . . federal court.” [Ecf. 91-1, pg. 9] (Emphasis added). Here, it is undisputed 

that OCR did not provide a proposed Resolution Agreement to Defendants until after Plaintiffs 

filed suit. Nevertheless, ED refuses to dismiss the administrative complaint, and continues to 

pursue its own enforcement proceedings while this lawsuit is pending. 

 To justify its actions, ED represents to the Court that it “had already approved issuance of 

a final determination of noncompliance when Plaintiffs’ filed this lawsuit,” and the CPM 

therefore did not require dismissal. [Ecf. 106, pg. 11, fn. 3] ED never provided notice to 

Defendants of any such determination before the lawsuit was filed, however, and since the 

lawsuit was filed ED has repeatedly refused to tell Defendants when that determination was 

made and who made the decision. ED also has refused to provide documentation of that decision. 

Given its conduct, it appears that ED is retaining the administrative complaint in violation of the 

CPM in order to make its own “end-run” around this Court’s jurisdiction.   

 

                                           
5 ED’s claim that DOJ’s decision to file a Statement of Interest instead of intervening should be entitled to 
deference is also undermined by ED’s prior argument that it has not yet made a made a referral to DOJ, and DOJ 
has not yet had an opportunity to review that referral and decide whether to bring a civil lawsuit. If ED is 
claiming that it has not yet made a referral to DOJ in regard to the administrative case, then it cannot also say that 
the DOJ’s Statement of Interest was meant to protect ED’s position in this case. 
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III. Defendants have a viable claim under the Administrative Procedure Act. 

 ED next contends that it has not waived its sovereign immunity, and Defendants cannot 

bring a claim against it under the Administrative Procedure Act (“APA”). That argument is 

wrong. Under the APA, “[a] person suffering legal wrong because of agency action, or adversely 

affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to 

judicial review thereof.” Darby v. Cisneros, 509 U.S. 137, 146 (1993) (quoting 5 U.S.C. § 702).  

A court begins “with the strong presumption that Congress intends judicial review of 

administrative action.” Sharkey v. Quarantillo, 541 F.3d 75, 84 (2d Cir. 2008).  “[T]he ‘right of 

action’ in such cases is expressly created by the [APA], which states that ‘final agency action for 

which there is no other adequate remedy in a court [is] subject to judicial review,’ at the behest 

of ‘[a] person… adversely affected or aggrieved by agency action.’” 

Japan Whaling Ass'n v. Am. Cetacean Soc., 478 U.S. 221, 229 n. 4 (1986) (quoting 5 U.S.C. 

§§ 702, 704). The APA waives sovereign immunity for such actions. See 5 U.S.C. § 702. 

  “An agency action is final if two conditions are met: (1) the action must mark the 

consummation of the agency's decisionmaking process—it must not be of a merely tentative or 

interlocutory nature, and (2) the action must be one by which rights or obligations have been 

determined, or from which legal consequences will flow.” Shakhnes v. Berlin, 689 F.3d 244, 260 

(2d Cir. 2012) (internal quotation marks omitted) (quoting Bennett v. Spear, 520 U.S. 154, 177–

78 (1997)).6 ED’s Enforcement Letter satisfies both of these conditions. First, the Enforcement 

                                           
6 Defendants have a valid claim that ED’s determination was arbitrary and capricious, an abuse of discretion, and 
contrary to law.  See Nat. Res. Def. Council v. U.S. E.P.A., 658 F.3d 200, 215 (2d Cir. 2011) (a reviewing 
court “shall . . . hold unlawful and set aside agency action, findings, and conclusions found to be . . . arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with law.”). For example, the notice of pending 
enforcement action does not offer any clear legal analysis of what the violation actually was by Defendants, what 
OCR believes would constitute compliance with Title IX, or how Defendants can be found to be violating Title IX 
when ED has failed to issue any formal guidance on this topic since 2017 and has instead stated that deference 
should be given to the States and local educational authorities. 
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Letter sets forth ED’s unequivocal position that the Transgender Participation violates Title IX. It 

also clear requires Defendants to alter their conduct to conform to that position.  Nothing is 

tentative or interlocutory--ED has made its decision and will seek to enforce it.   

 Second, the definitive nature of ED’s Enforcement Letter gives rise to “direct and 

appreciable legal consequences,” thereby satisfying the second prong. United States Army Corps 

of Engineers v. Hawkes Co., ––– U.S. ––––, 136 S. Ct. 1807, 1814 (2016). The Enforcement 

Letter states that ED will pursue claims, either through administrative proceedings or the DOJ; 

see Exhibit A at 45; and Hawkes rejected ED’s argument that absent enforcement proceedings 

there can be no final consequences. ECF No. 106 at 16. Instead, the Supreme Court held that 

“[p]arties need not await enforcement proceedings before challenging final agency action where 

such proceedings carry the risk of ‘serious criminal and civil penalties.’” Id.  ED’s enforcement 

proceedings and/or DOJ’s prosecution assuredly carry the risk of serious penalties for each 

Defendant--which is sufficient to justify claims under the APA.  This is especially true where, as 

here, ED has provided its unequivocal position in its Enforcement Letter, because “[o]nce [an] 

agency publicly articulates an unequivocal position . . . and expects regulated entities to alter 

their primary conduct to conform to that position, the agency has voluntarily relinquished the 

benefit of postponed judicial review.” Ciba-Geigy Corp. v. U.S.E.P.A., 801 F.2d 430, 436 (D.C. 

Cir. 1986)(agency letter was final agency action for purposes of § 702 because: (1) the agency 

took a “definitive” legal position, (2) it presented “a purely legal” question of “statutory 

interpretation,” which did not require the agency to develop a record before granting judicial 

review; and (3) it imposed an immediate and significant practical burden by ordering the 

company to conform to the decision or face civil and criminal penalties).  
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 As in Ciba–Geigy, the Enforcement Letter is a definitive statement of ED’s legal position 

regarding a transgender individual’s right to participate in athletics under Title IX.  ED has 

jurisdiction over Title IX, and the letter declares in no uncertain terms that the Defendants 

“violated Title IX.”  This case presents a “purely legal” question of statutory interpretation—the 

meaning of Title IX's prohibition of “sex” discrimination with regard to participation of 

transgender athletes in girls high school sports teams. In addition, ED has imposed an immediate 

and significant burden on Defendants. ED declared the CIAC’s Policy unlawful without any full 

hearing on the merits and warned Defendants to cease and desist from complying with the 

policy. ED’s Statement of Interest and its notice of enforcement action are not speculative but 

definitive actions by ED on the precise issues presented in this case. Having flexed its regulatory 

muscle in this fashion, ED is subject to judicial review.  

IV. Defendants do not lack standing to raise claims against ED. 

 In the Opposition, ED also contends that Defendants’ lack standing to raise claims 

against ED.  This argument is flawed for two reasons. First, “[l]itigants have Article III standing 

if they ‘have suffered an injury in fact’ that is ‘fairly ... trace[able] to the challenged action’ and 

‘likely ... [to be] redressed by a favorable decision.’” United States v. Technodyne, LLC, 753 

F.3d 368, 380 (2d Cir. 2014) (alterations in original) (quoting Lujan v. Defenders of Wildlife, 

504 U.S. 555, 560–61 (1992).  The “the Administrative Procedure Act grants standing to a 

person ‘aggrieved by agency action within the meaning of a relevant statute.’ 5 U.S.C. s 702 

(1964 ed., Supp. IV).” Ass'n of Data Processing Serv. Organizations, Inc. v. Camp, 397 U.S. 

150, 153–54 (1970). Threatened enforcement of a law creates an Article III injury. See Susan B. 

Anthony List v. Driehaus, 573 U.S. 149, 158 (2014) (“[W]e have permitted pre-enforcement 

review under circumstances that render the threatened enforcement sufficiently imminent.”); see 
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also MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118, 128–129 (2007) (“[W]here threatened 

action by government is concerned, we do not require a plaintiff to expose himself to liability 

before bringing suit to challenge the basis for the threat.”). The immanency of enforcement 

actions and ED’s clear position in the Enforcement Letter provide Defendants with standing.  

 Second, the Supreme Court has long recognized that an injury to reputation will satisfy 

the injury element of standing. See, e.g., Joint Anti–Fascist Refugee Comm. v. McGrath, 341 

U.S. 123, 139 (1951) (charitable organizations designated as “Communist” by Attorney General 

had standing to challenge their designations because of, inter alia, “damage [to] the reputation of 

th[e] organizations in their respective communities”). Furthermore, “[c]ase law is clear that 

where reputational injury derives directly from an unexpired and unretracted government action, 

that injury satisfies the requirements of Article III standing to challenge that action.” Foretich v. 

United States, 351 F.3d 1198, 1213 (D.C. Cir. 2003). Therefore, a claim of reputational injury 

flowing directly from OCR's Enforcement Letter can confer Article III standing. See Pearl River 

Union Free Sch. Dist. v. Duncan, 56 F. Supp. 3d 339, 342 (S.D.N.Y. 2014). 

 Here, the 45-page Enforcement Letter, issued without a hearing, essentially designates 

Defendants as entities that discriminate in violation of Title IX and its threatened enforcement 

action necessarily causes all present and future schools who participate in CIAC to question the 

legality of doing so. The Enforcement Letter was covered in prominent state and national 

newspapers, and is a matter of public knowledge.7 ED’s Enforcement Letter is contrary to law 

                                           
7 See, e.g., New York Times, Inclusion of Transgender Student Athletes Violates Title IX, Trump Administration 
Says, https://www.nytimes.com/2020/05/29/us/connecticut-transgender-student-athletes.html; Hartford Courant, 
Despite Civil Rights action, fight over Connecticut’s high school sports transgender policy will continue, available 
at https://www.courant.com/sports/high-schools/hc-sp-connecticut-transgender-reaction-to-ocr-finding-20200529-
nec5zsxpandyfhff5fr677e2zy-story.html; Connecticut Public Radio, U.S. Government Won't Recognize 
Connecticut Transgender Athletes' Right To Compete As Females, available at https://www.wnpr.org/post/us-
government-wont-recognize-connecticut-transgender-athletes-right-compete-females.  
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and contrary to the guidance provided by ED to the Defendants when the Transgender 

Participation policy was promulgated. See Ecf. 91-1, pg. 5-7. The arbitrariness, capriciousness, 

the abuse of discretion, and faulty application of law exhibited in ED’s Enforcement Letter and 

findings has caused reputational injury, which provides Article III standing.  

V. The Court also may join ED under Fed.R.Civ.P. 20. 

 Despite ED’s asseverations that joinder under Rule 20 is improper, “[a] district court has 

broad discretion with regard to joinder of claims under Rule 20.” Lyons v. Baca, 2016 WL 

845312, at *2 (D. Nev. Mar. 1, 2016). “Under the Rules, the impulse is toward entertaining the 

broadest possible scope of action consistent with fairness to the parties; joinder of claims, parties 

and remedies is strongly encouraged.” United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 724 

(1966). Those considerations weigh heavily in favor of making ED a party. The Transgender 

Participation policy challenged by the Plaintiffs was promulgated in reliance on ED’s available 

guidance at the time, which ED has now withdrawn but failed to replace. The Court will be 

required to evaluate ED’s inconsistent actions concerning Title IX in the 2015 Letter, the 2016 

Letter, in the 2017 Letter, and the ED documents still available on the ED website. Although ED 

may prefer to forum shop and proceed in litigating the same issues against the same parties in 

multiple venues, Rule 20 and the significant public policy interests served by this rule compel 

joinder of ED as a party.   

VI. Conclusion. 
 

 For the reasons set forth above, the Court should grant the Defendants’ motion and join 

the United States Department of Education, its Office for Civil Rights, and Secretary of 

Education Betsy DeVos, in her official capacity, as cross-defendants to this lawsuit, together 

with such further and additional relief this Court deems necessary. 
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BY:  /s/ Peter J. Murphy    
PETER J. MURPHY (ct26825) 
LINDA L YODER (ct01599) 
Shipman & Goodwin LLP 
One Constitution Plaza 
Hartford, CT 06103-1919 
Telephone: 860-251-5950 
Facsimile: 860-251-5316 
Email: pjmurphy@goodwin.com 
For Connection Association of School and  
the Danbury Board of Education 
 

BY:  /s/ Johanna G. Zelman   
Johanna G. Zelman (ct26966) 
Elizabeth M. Smith 
FordHarrison, LLP 
CityPlace II 
185 Asylum Street, Suite 610 
Hartford, CT 06103 
Telephone: 860-740-1355 
Facsimile: 860-578-2075 
Email: jzelman@fordharrison.com 
For the Cromwell Board of Education and  
the Bloomfield Board of Education 
 
BY:  /s/ David S. Monastersky  
David S. Monastersky (ct13319) 
Howd & Ludorf, LLC 
65 Wethersfield Avenue 
Hartford, CT 061114 
Telephone: 860-249-1361 
Facsimile: 860-249-7665 
Email: dmonastersky@hl-law.com 
For the Canton Board of Education and  
the Glastonbury Board of Education 
 

 
CERTIFICATION OF SERVICE 

 
 This is to certify that on June 8, 2020, a copy of the foregoing Reply was filed 
electronically and served by mail on anyone unable to accept electronic filing.  Notice of this filing 
will be sent by e-mail to all parties by operation of the Court’s electronic filing system or by mail 
to anyone unable to accept electronic filing as indicated on the Notice of Electronic Filing.  Parties 
may access this filing through the Court’s CM/ECF System.   
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 /s/ Peter J. Murphy    
       Peter J. Murphy    
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