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INTRODUCTION 

In her Consolidated Reply in Support of her Second Motion to Compel and Response in 

Opposition to Defendants’ Cross-Motion for Sanctions (hereinafter “Reply”), Plaintiff Janet 

Jenkins (“Jenkins”) confirms that she has now completed her review of the full and complete 

document production of Defendants Liberty Counsel and Rena Lindevaldsen (“Defendants”). 

(Declaration of T. Clemmons, dkt. 492-7, ¶¶ 6-11). Having concluded her expansive fishing 

expedition and found nothing to substantiate her concocted conspiracy claims involving these 

Defendants, Jenkins re-doubles her efforts to now turn this case into a case about discovery 

“abuses” and “delay.” The insurmountable problem for Jenkins, however, is that the plain record 

roundly disproves her baseless charges. Unfortunately, Jenkins’ response is to contort that record 

to prop up her false narrative, and even to mislead the Court with outright fabrications and 

falsehoods. 

It brings Defendants no pleasure to bring these abuses to the Court’s attention. Defendants 

would have much preferred to spend their time during this pandemic on things that matter, rather 

than on exposing Jenkins’ subterfuge. Defendants regret that Jenkins has wasted a colossal amount 

of their and the Court’s time with a Second Motion to Compel that is moot, frivolous and 

fraudulent. The Court should deny that motion, and impose an appropriate sanction against Jenkins 

and her counsel to make Defendants whole and deter future abuses. 
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LEGAL ARGUMENT 

I. JENKINS’ SECOND MOTION TO COMPEL IS SANCTIONABLE BECAUSE 

JENKINS ADMITS HER PAST MISREPRESENTATIONS AND PRESENTS 

ADDITIONAL WILFULL MISREPRESENTATIONS TO THE COURT. 

A.  Jenkins Essentially Admits That She Has Misrepresented Defendants’ 

Discovery Conduct to Cast Defendants in a Negative Light. 

Jenkins has nothing to say in response, and essentially admits all but one of the multiple 

misrepresentations that Defendants demonstrated she made to support her unfounded claims for 

sanctions. (Compare Defendants’ Opp., dkt. 484, pp. 7-9, ¶¶ 17-22 and pp. 22-24, ¶¶ 81-86 with 

Jenkins’ Reply at 20). Jenkins tries to sweep her willful misrepresentations under the rug as “petty 

squabbles” unworthy of the Court’s attention (Reply at 20), as if her entire Second Motion to 

Compel, which is both moot and improper, were not the pettiest of all squabbles.  

Jenkins’ half-hearted attempt to rebut just one of her multiple misrepresentations actually 

demonstrates that she has no excuse for misleading the Court. Jenkins claims that she sent her 

October 31, 2019 communication to Defendants via paper mail, and it is Defendants’ fault that she 

didn’t send an email courtesy copy because Defendants had not yet consented to receiving service 

of pleadings electronically. (Reply at 20). This is clever subterfuge. The problem is not why 

Jenkins sent her communication by paper mail, even though that is a good question, since the 

parties were routinely communicating via e-mail before and after October 31, 2019. (Defendants’ 

Opp., dkt. 484, pp.22-23, ¶ 82). Instead, the problem is that, in recounting this narrative to the 

Court, and in arguing that Defendants were uninterested, unprofessional and unresponsive because 

they had ignored this communication and did not respond as of one week later (on November 6, 

2019), Jenkins purposefully chose not to tell the Court that she sent her communication by paper 

mail. The reason for this concealment is simple: telling the Court of the paper mailing would have 

provided a reasonable, alternative explanation for Defendants’ “delay,” gutting Jenkins’ deceptive 
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narrative – namely, that Defendants did not respond by November 6 because they did not even 

receive Jenkins’ paper mail until November 7. (Id.) That Jenkins chose to send her communication 

via paper mail does not answer the question as to why she withheld this critical fact from the Court. 

Jenkins’ misrepresentations – both past and present – demand not only the denial of her deceptive 

Second Motion to Compel, but also the imposition of appropriate sanctions. 

B. Jenkins Manufactures Additional, Willful and Demonstrable 

Misrepresentations to Support Unmerited Sanctions Against Defendants. 

Jenkins doubles down and compounds the misrepresentations in her Second Motion to 

Compel with new, willful and demonstrable misrepresentations in her Reply, designed to sustain 

her crumbling narrative that Defendants “dragged their feet” and “abused” the discovery process. 

1. Jenkins Knowingly Misrepresents Defendants’ Document Production 

As Untimely, When, in Fact, Defendants Timely Produced Their 

Documents After the Court Ordered Production, and Faster Than 

Plaintiff’s Own Production. 

Jenkins’ entire “delay” theory for seeking the extraordinary sanction of privilege waiver is 

built on a house of cards that does not withstand even cursory scrutiny. Jenkins essentially admits, 

as she must, that “four-and-a-half months” from the Court’s order compelling Defendant’s 

document production and until Defendants completed their 42,000-page production is a reasonable 

amount of time, and by no means sanctionable. (Reply at 6).1 Undeterred, Jenkins redoubles her 

                                                 
1  Jenkins does invoke Fed. R. Civ. P. 34(b)(2)(A) to suggest that Defendants were obligated 

to produce their documents within 30 days of the Court’s order. (Reply at 5). However, by its 

plain terms, this rule only requires that the written responses to document requests be served 

within 30 days, id., and is not applicable here because, by the time the Court issued its production 

order, Defendants had served their written responses many months prior. Instead, Fed. R. Civ. P. 

34(b)(2)(B) governs the timing of the document production, and provides that responsive 

documents are to be produced “no later than the time for inspection specified in the request or 

another reasonable time specified in the response.” Id. (emphasis added). Thus, the timing of 

Defendants’ production wasn’t even solely within the purview of Jenkins, id., and wasn’t specified 

in the Court’s order in any event. Therefore, four-and-a-half months to review and produce 

42,000+ pages of documents was eminently reasonable, and timely. 
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efforts to seek sanctions based upon her First Motion to Compel, covering the “previous sixteen 

months of delay.” (Reply at 6). But, in their Opposition, Defendants pointed out that Jenkins didn’t 

even seek, and the Court didn’t award, sanctions in her First Motion to Compel. (Dkt. 484 at 29-

30). More importantly, Defendants also point out that they had good faith reasons for resisting 

Jenkins’ overbroad discovery requests, and opposing her First Motion to Compel, and, critically, 

that the Court actually agreed with Defendants and substantially narrowed some of Jenkins’ 

document requests. (Id.) Thus, even though Defendants partially prevailed on Jenkins’ First 

Motion for Sanctions, and even though the Court rightfully found no bad faith in Defendants’ 

discovery positions and awarded no sanctions, now Jenkins seeks to re-litigate that First motion 

under the guise of her Second Motion to Compel. This is because, without the time the parties 

spent disputing and resolving the discovery issues raised in the First Motion to Compel, even 

Jenkins herself realizes that her complaints about the “four-and-a-half months” of “delay” that 

followed are ludicrous. 

And, for good measure, Jenkins continually peppers her charges of “delay” with 

accusations that the “purpose and effect” of Defendants’ so-called “delay” is to “run out the 

discovery clock.” (Reply at 4). Except that there isn’t one. As Defendants have pointed out, there 

is no discovery deadline, no dispositive motion deadline, and no trial currently scheduled by the 

Court. Indeed, as recently as last week, Jenkins filed a motion stay the May 15, 2020 deadline for 

the parties to even submit a schedule (i.e., “the clock”) to the Court (dkt. 508), and yet Jenkins 

stridently accuses Defendants of running out that yet-to-be-entered clock. Jenkins’ Second Motion 

to Compel is entirely contrived, and she can articulate absolutely no prejudice either from 

Defendants’ good-faith resistance to her overboard discovery requests preceding Jenkins’ First 

Case 2:12-cv-00184-wks   Document 513   Filed 05/08/20   Page 7 of 27



5 

 

Motion to Compel, or from Defendants’ speedy, full and complete production of their voluminous 

documents in the four-and-a-half months after its adjudication by the Court. 

Speaking of “delay” and “running out the clock,” about one month after filing her Second 

Motion to Compel on February 24, 2020, Jenkins produced some 3,436 pages of documents on 

March 20, 2020. (Soto Email, attached hereto as Exhibit 1). Then, the following month on April 

10, 2020, Jenkins produced yet another 1,569 pages of documents. (Soto Email, attached hereto as 

Exhibit 2). A large number of these documents go back many years, some to 2009 or earlier, and 

many of them were authored by Jenkins or her counsel, and thus have been in her possession all 

along. Thus, these are not “supplemental” productions in the true sense of the word, because these 

are not newly created, acquired or discovered documents. Instead, these are documents that should 

and must have been produced long ago. Defendants served their document requests on Plaintiff on 

August 29, 2019. In March and April 2020, seven and eight months later, Jenkins is still 

producing documents responsive to those requests. And at the same time, Jenkins has the temerity 

to seek sanctions against Defendants, and to waste this Court’s time during a pandemic, because 

Defendants took four-and-a-half months to complete their 42,000-page production after the 

Court ordered it. 

Jenkins and her counsel have gone too far. The Court should sanction this abusive conduct. 

2. Jenkins Knowingly Misrepresents Defendants’ Document Production 

As Incomplete, When, In Fact, Defendants Have Made a Full and 

Complete Production. 

Next, to prop up her “delay” and “abuse” false narrative, Jenkins contends that “Defendants 

have not produced all responsive documents.” (Reply at 9-10). Admittedly, from the 42,000+ 

pages of documents produced by Defendants, Jenkins can only muster one solitary “single 

example … to demonstrate the high probability that Defendants continue to withhold documents.” 
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(Id. at 10 (emphasis added)). And the problem with this “single example” is that it is knowingly 

manufactured by Jenkins and premised on a demonstrable sleight of hand. 

Jenkins points out that “Lindevaldsen told this Court at least three times under penalty of 

perjury that, after the kidnapping in late September 2009, she ‘continued to try to communicate 

with Lisa Miller by email and voicemail,’” but complains that Liberty Counsel’s privilege log 

contains “only two emails” dated after the disappearance, and Jenkins says that neither one of these 

emails “inquire[d] about Lisa Miller’s whereabouts.” (Id. at 9-10). From this exposition, Jenkins 

alleges that either Lindevaldsen’s sworn representation “’that she continued to try to communicate 

with Lisa Miller by email’ was patently false,” or Defendants are hiding those documents. (Id. at 

10). 

Neither of Jenkins’ alternatives is true. Instead, her elaborate set-up is fraudulent. In her 

sworn declarations from which Jenkins mis-quotes, Lindevaldsen never testified that she 

“continued to try to communicate with Lisa Miller by email” “about Lisa Miller’s whereabouts,” 

as Jenkins contends. Instead, Lindevaldsen testified that: 

• “I continued to try and communicate with her [Lisa Miller] by email and voicemail as 

I remained under a continuing legal obligation to try and keep my client informed of 

the court proceedings.” (Lindevaldsen Decl., dkt 65-6, p.4, ¶ 9 (emphasis added)); 

and 

• “In December of 2009, I accurately told the Vermont Family Court that Lisa had 

stopped contacting me, even as I continued to leave her voicemail or email messages 
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concerning her pending legal matters.” (Lindevaldsen Decl., dkt. 213-2, p.2, ¶ 4 

(emphasis added)).2 

The two entries in Liberty Counsel’s privilege log cited by Jenkins are fully consistent with 

Lindevaldsen’s testimony, because they both indicate that the privileged document is an 

“attempted email correspondence” from Lindevaldsen to Miller “to remind client of outstanding 

need for information and instruction regarding visitation that must be conveyed to [Jenkins] in 

custody litigation.” (Liberty Counsel Privilege Log, dkt. 484-3, entries ## 112, 155 (cited by 

Jenkins in her Reply at 10)). Thus, Lindevaldsen previously testified truthfully that she attempted 

to communicate with Lisa Miller “concerning her pending legal matters” and to “keep her informed 

of the court proceedings” after Miller’s sudden disappearance, and Defendants have logged post-

disappearance correspondence that does exactly that. However, to manufacture “recalcitrance” 

and “shell game” “tactics,” Jenkins falsely tells the Court that Lindevaldsen’s sworn affidavits 

were about something else (i.e., supposed email communications about Miller’s whereabouts), and 

say something that they don’t actually say. 

This is certainly not accidental. Lindevaldsen’s sworn declarations are very clear about the 

subject of the referenced email communications (i.e., the “pending legal matters”), which would 

have been readily apparent to Jenkins and the Court if Jenkins had accurately and fully quoted 

Lindevaldsen’s sworn testimony. But Jenkins quoted only so much of Lindevaldsen’s testimony 

showing that Lindevaldsen had attempted to communicate with Lisa Miller by email, and 

purposefully left out the very next words in the very same sentences to conceal the subject of those 

communications, so that Jenkins could make up her own subject and then claim that Defendants 

                                                 
2 In the third declaration cited by Jenkins, Lindevaldsen did not make any new 

representations on this subject, but merely adopted and incorporated her prior testimony. 

(Lindevaldsen Decl., dkt. 238-3, p.2, ¶¶ 4-5). 
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failed to produce phantom documents about those made-up subjects that Lindevaldsen never 

testified about. This undeniable and purposeful sleight of hand is not only dishonest, but 

sanctionable.  

With her “single example” exposed as a sham, Jenkins has nothing to substantiate her bare 

claim that Defendants have not made a complete production. All that the Court has are Defendants’ 

verified facts, demonstrating full and complete compliance with each of the categories of 

documents this Court has ordered them to produce. (Defendants’ Opp., dkt. 484 at 5-6). 

At bottom, Jenkins actually admits that she has no evidence that Defendants are improperly 

withholding any documents. (Reply at 10 (“Plaintiffs should not be limited to the discovery that 

they can prove Defendants are withholding.”)). Yet, despite a complete absence of proof, Jenkins 

speculates that Defendants must be withholding something, because she hasn’t found anything to 

substantiate her concocted conspiracy as to these Defendants. (Id.) This is just as ludicrous as it 

sounds. Jenkins should be sanctioned for wasting Defendants’ and the Court’s time. 

3. Jenkins Knowingly Misrepresents Defendants’ Production As 

“Overwhelmingly Filler,” When, in Fact, Defendants Produced to 

Jenkins Exactly What She Requested. 

Next, to substantiate her “shell game” narrative, Jenkins falsely denigrates Defendants’ 

document production as “overwhelmingly filler,” (Reply at 7-9), when, in fact, Jenkins knows that 

Defendants produced exactly what she requested. 

Jenkins complains as to “why did [Defendants] produce The New England Primer…?” 

(Reply at 9). The answer is simple, and known to Jenkins. She provided Defendants the search 

term “fag!” (among many others), and asked Defendants to produce to her every document they 

found with that term in it. (Clemons-Mihet Emails, dkt. 472-9 at 3, 5). Defendants complied, ran 

searches on their system, and retrieved several results, among which was this passage on page 94 

in The New England Primer: 
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Thus, Defendants produced The New England Primer because Jenkins asked for it. And Jenkins 

admits, as she must, that each of the other items she now claims are “fillers” “might contain at 

least one of the agreed-upon search terms.” (Reply at 8). They do, in fact, contain the search terms 

that Jenkins herself provided and agreed upon, which is why these documents were produced. 

Jenkins now claims that Defendants had an obligation to review each of the thousands of 

hits yielded by her own search terms (which Defendants did), and to actually withhold documents 

that contain her search terms but are otherwise not responsive to her document requests. This is 

mindboggling. First, Jenkins has never shared this peculiar expectation with Defendants prior to 

raising it with the Court – not when negotiating or providing Defendants her search terms, and 

certainly not in any required meet and confer. Second, if Defendants had actually withheld hits 

containing Jenkins’ search terms, the Court can be assured that Jenkins – in typical fashion – would 

have complained about discovery “shell games” and “abusive” tactics. And third, neither of the 

two cases Jenkins cites comes even close to substantiating her purported requirement. 

Jenkins’s first case, Synventive Molding Sols., Inc. v. Husky Injection Molding Sys., Inc., 

262 F.R.D. 365 (D. Vt. 2009) (Reply at 8), actually guts her claim. Jenkins cites the case only for 

the general and unremarkable proposition that “the producing party has a burden to select and 

produce the items requested rather than simply dumping large quantities of unrequested materials 

onto the discovering party along with the items actually sought.” (Id.) But Synventive Molding 

noted this general principle in the context of paper discovery production in response to regular 

discovery requests, and did not involve ESI document gathering and production in response to 
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electronic search terms requested by the discovering party. 262 F.R.D. at 370. And even for the 

paper production, the court actually rejected the discovering party’s argument that the producing 

party had produced too much, concluding instead that “while [the general principle quoted above] 

may be true … it appears that in this case Husky may have received, so to speak, exactly what it 

asked for.” Id. (emphasis added). So it is with Jenkins too – she received exactly what she 

requested via her own search terms. She (meaning her lengthy roster of lawyers) is just as capable 

as Defendants to review the documents containing the search terms she herself provided and to 

determine if they are of further use. Her unaired and unsupported complaint is groundless. 

Jenkins’ second case, Victor Stanley, Inc. v. Creative Pipe, Inc., 250 F.R.D. 251 (D. Md. 

2008) (Reply at 8), is also of no use. This case dealt only the responsibility of a party to review 

hits from search terms to ensure that they do not contain privileged documents, or else it may 

waive privilege through inadvertent production. Id. at 254-55, 259-61. There is nothing in Victor 

Stanley or Synventive Molding that even suggests, let alone holds, that a producing party has the 

burden not only to run the search terms requested by the discovering party on its systems, and not 

only to review the hits for privilege, but then to also winnow out the results and to affirmatively 

withhold documents that actually contain the discovering party’s search terms. Jenkins’ 

argument is groundless. 

Similarly silly is Jenkins’ complaint that Defendants produced multiple copies of some 

documents. (Reply at 7). Jenkins herself has produced multiple copies of the same court pleadings 

in her own production. And she has no excuse, because she does not have multiple document 

custodians to contend with, as defendant Liberty Counsel does. Defendants ran Jenkins’ search 

terms on their entire system, which included numerous document custodians. While Defendants 

made efforts to de-duplicate identical hits from the same custodian, Defendants simply did not 
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have the time or resources to review every page of every document from every custodian, and 

compare it with every other page from every other document from every other custodian, to ensure 

that seemingly identical copies were, in fact, identical. Not wanting to be further accused of 

discovery misconduct (this time for inadvertently withholding a non-identical copy), as Jenkins is 

so prone to doing by now, Defendants wanted to err on the side of caution and produced these 

documents from different custodians to Jenkins. Still, Jenkins is not satisfied. 

 Finally, Jenkins’ claim that “84 percent” of Defendants’ production “consists of publicly 

available court filings, duplicative documents, or non-Defendant publications” is wholly 

irrelevant, even if it were true (which Defendants do not concede). Jenkins requested all of these 

documents, and Defendants produced what she requested. Jenkins’ own document production 

“suffers” from the same manufactured “flaw,” because a large percentage of her production also 

consists of publicly filed documents, duplicative documents and publications other than her own. 

More importantly, even setting aside the “filler” that Jenkins requested but does not like, what 

Jenkins’ irrelevant accusation necessarily concedes is that the remaining 6,500+ pages of 

documents are the “meat” she also requested – including all of Defendants’ non-privileged 

communication with, about or concerning Lisa Miller, and all of Defendants’ non-privileged 

communications with anyone on the specific dates requested by Jenkins. (See chart outlining 

Defendants’ compliance with each category of documents the Court ordered them to produce, 

Defendants’ Opp., dkt. 484 at 5-6). 

Jenkins’ manufactured complaints lack merit, and are worthy of sanctions. 
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4. Jenkins Knowingly Misrepresents the Nature of Defendants’ Proper 

Redactions, Privilege Assertions, and Privilege Logs. 

In addition to misrepresenting Defendants’ document production and discovery conduct, 

Jenkins renews her misrepresentations regarding Defendants’ privilege log, and piles on new, 

previously unaired misrepresentations and complaints. 

First, Jenkins misrepresents that Defendants did not actually attempt to add detail to their 

March 9 privilege log, after receiving Jenkins’ Second Motion to Compel with her unaired 

complaints to the January 10 privilege log. (Reply at 11). But to “prove” this contention, Jenkins 

deceptively invites comparison only between the first 71 entries in the March 9 log, and the same 

71 entries in the January 10 log. (Id.) Defendants explained in their Opposition that, once they 

received Jenkins’ secret complaints in her February 24, 2020 Second Motion to Compel, they 

endeavored to provide more detail in the subsequent entries provided in the March 9 log – that is 

entries 72-261, and not in the first 71 entries that were also included in the previous January 10 

log, and as to which Jenkins had chosen to forego conferral efforts and trouble the Court. 

(Opposition, dkt. 484, p.18 ¶¶ 61-62). Jenkins tacitly admits that the entries drafted subsequent to 

her complaint (## 72-261) do contain more details in the document descriptions than the entries 

provided prior to her complaint (## 1-71). This is why a meet and confer would not have been 

futile, and this is why the Court should reject and dismiss Jenkins’ complaints about entries ## 1-

71 out of hand and require her to meet and confer with Defendants instead. 

Second, Jenkins reprises her complaint that Defendants have not told her who some of the 

people referenced on the privilege log are, so that she can verify that they are within the attorney-

client relationship. (Reply at 11-12 and n.6). But how are Defendants supposed to know which 

individuals Jenkins needs clarification about, since Jenkins has never identified them in a meet and 

confer or otherwise? This is not how cooperative discovery works. When a party needs to know a 
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detail about the other party’s privilege log, such as the identity of an author or recipient of a 

privileged communication, the requesting party ask the producing party, and the producing party 

responds in good faith. (See argument and authorities in Defendants’ Opposition, dkt. 484 at 33-

35). This Court should not entertain Jenkins’ unaired complaints. 

Third, Jenkins admits that she failed to challenge Defendants’ privilege log entries for 

Liberty University’s non-party document production, and she tacitly admits that, as demonstrated 

by Defendants, those non-challenged privilege log entries contain the same type of information 

and level of detail as the log entries which Jenkins now challenges. (Compare Defendants’ Opp., 

dkt. 484, pp. 18-19 ¶¶ 64-67, with Jenkins’ Reply, p.12, n.7 second paragraph). Jenkins justifies 

her disparate reaction to the two logs by stating that she didn’t need more detail to determine 

(incorrectly) that “any document” in the Liberty University production was not privileged. (Jenkins 

Reply, p. 12 n.7 (italics in original)). But this misses the point. Jenkins essentially admits that she 

had sufficient information in Defendants’ privilege log as to the Liberty University documents to 

believe (incorrectly) that those documents were not privileged, and to mount her (failed) challenge 

to those privilege claims. (Id.) And Jenkins does not explain why the essentially identical 

information later provided by Defendants as to their own document production is insufficient. (Id.) 

Nor does Jenkins explain why Defendants were not justified to rely on Jenkins’ previous 

acceptance of the Liberty University log as sufficient, and to provide the same type of information 

for their own log and document production. (Id.) 

Fourth, as expected, Jenkins attempts to explain away the demonstrated fact that her own 

counsel provide essentially identical privilege logs in civil litigation as the log she challenges here, 

by stating that those other logs were “the result of negotiations between counsel in that case.” 

(Compare Defendants’ Opp., dkt. 484, pp. 19-20 ¶¶ 68-73, with Jenkins’ Reply, p.12, n.7 third 
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paragraph). The glaring omission in Jenkins’ “explanation” is why she did not engage in the same 

discussions and negotiations with Defendants here that her counsel engaged elsewhere regarding 

her demands and expectations of privilege logs different from her own. Instead, Jenkins ran 

straight to the Court. This is sanctionable. 

Fifth, Jenkins attempts to explain away her unclean hands, and her complete failure to 

provide her own privilege log, even after she promised that she would provide one, by claiming 

that she has “objected as unduly burdensome the production of a privilege log cataloguing the 

years of communications between Jenkins and her attorneys in the Vermont and Virginia custody 

disputes.” (Jenkins’ Reply, p.12, n.7 fourth paragraph). Jenkins surely can appreciate the rich irony 

and hypocrisy of her position: Defendants lodged the same exact objection in response to her 

requests, which she successfully challenged in her First Motion to Compel, requiring Defendants 

to undertake the very burden she now complains of.3 What’s more, even though she didn’t request 

and the Court did not award sanctions for Defendants’ good faith objection to this burden in 

Jenkins’ First Motion to Compel, now Jenkins is seeking draconian waiver sanctions against 

Defendants for having taken the same exact position on privilege log burdens that she takes now. 

The Court cannot countenance this unbridled duplicity. 

Sixth, and finally, Jenkins takes issue with two pages she identifies out of 42,000+ 

produced by Defendants which contain limited privilege redactions, and complains that they are 

not included on a privilege log. (Reply at 12-13). However, all of the information that would have 

gone in a privilege log, such as the date or the document, its sender and recipients, and the subject 

                                                 
3  See e.g., Jenkins’ First Motion to Compel, dkt. 361 at 8, complaining about Defendants’ 

objection that “It would be too burdensome … to require Defendant [law firm] to sift through all 

of its communications with [its client] between 2002 and 2209 and to catalogue them individually 

as privileged.” This is the same exact burden Jenkins’ claims now. 
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matter can be clearly derived from the unredacted information in these two documents. (See e.g., 

dkts. 492-5, 492-6). Thus, it would serve no purpose to also include this same information on a 

redundant privilege log. Indeed, by producing the documents and redacting only the few privileged 

words, Defendants provided Jenkins with a lot more additional information and detail than she 

would have received in a privilege log. Moreover, like most of her other complaints, Jenkins has 

never raised this issue with Defendants prior to raising it with the Court. 

Jenkins’ substantive challenge to the privilege redactions in these two documents fails even 

on cursory review. In the first document (dkt. 492-5) Defendants redacted the name and private 

medical information of a non-party whose medical and sexual history is discussed in the document, 

without any relation to this case, as well as one sentence in which Lisa Miller makes a specific 

reference to Lindevaldsen, her lawyer, about Lindevaldsen’s legal representation of her. (Id.) And 

in the second document (dkt. 492-6) various Liberty Counsel attorneys and staff are having an 

internal email discussion about civil disobedience, and in that context reveal the name and specific 

legal issues involved with a client (not Lisa Miller and having nothing to do with her case), 

including the advice given to that unrelated client. (Id.) Clearly this information is attorney-client 

privileged, and also comes under the client’s First Amendment right to engage in issue advocacy 

anonymously. Contrary to Plaintiff’s contention, this Court has never even entertained briefing, 

let alone issue a ruling, on the question of whether Liberty Counsel’s First Amendment clients 

(other than Lisa Miller) have a right to remain anonymous. Defendants provided Jenkins with a 

document that shows the opinions of some Liberty Counsel personnel on the general subject, and 

redacted the privileged advice sought and received by a client from his or her lawyers. (Id.) 

Jenkins’ challenge is groundless. 
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In sum, Defendants’ massive document production and privilege logs were timely, 

complete and otherwise proper. Jenkins’ demonstrable, willful misrepresentations about that 

production and Defendants’ privilege logs in order to trigger undeserved remedies and draconian 

sanctions are not just without merit, but sanctionable. 

II. JENKINS’ SECOND MOTION TO COMPEL IS SANCTIONABLE BECAUSE 

JENKINS FAILED TO MEET AND CONFER WITH DEFENDANTS PRIOR TO 

FILING, AND NOW KNOWINGLY MISREPRESENTS THE RECORD TO 

CREATE A FALSE IMPRESION OF FUTILITY. 

 

A. Jenkins Admits Her Failure to Meet and Confer, But Knowingly and 

Fraudulently Misrepresents the Record to Manufacture “Futility.” 

 

Jenkins admits that she flaunted the Court’s requirement of conferring with Defendants 

prior to filing her Second Motion to Compel. (Reply at 17). She says, however, that conferring 

with Defendants about her complaints would have been “futile,” because “Plaintiffs have engaged 

in multiple conferences with Defendants about a number of discovery issues,” and “[n]one has 

resolved discovery issues sufficient to avoid the Court’s intervention.” (Reply at 17-18).  

This is an outright, willful fabrication. As already demonstrated by Defendants, in the six 

weeks before Jenkins filed her Second Motion to Compel, the parties had numerous conferrals 

about search terms to employ for Defendants’ ESI production, which required much back-and-

forth, was timely, courteous and collegial, and ultimately resulted in a successful agreement on the 

search terms, without Court intervention. (See Defendants’ Opposition, dkt. 484 at p.17 ¶ 58; id. 

at 29 (citing conferrals filed at dkts. 472-6, 472-8, 472-9, 472-10, 472-11, and 472-12)). 

Further examples of the parties’ courteous and timely conferrals to successfully resolve 

discovery issues without Court intervention abound, and are too many to exhaustively detail here, 

but Defendants will list just six of them, to demonstrate how outrageous and sanctionable Jenkins’ 

“no success” futility fabrication really is: 
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1) In the Spring of 2019, Jenkins was insisting that the parties agree to a 

comprehensive protective order for use in discovery, which Jenkins wanted to include onerous 

“Highly Confidential” and “Attorney’s Eyes Only” Provisions. (Mihet, Clemons and other counsel 

communications, attached as Exhibit 3). The parties engaged in courteous and successful dialogue, 

and were ultimately able to agree, without Court intervention, that no global protective order 

would be sought, and no “Highly Confidential” or “Attorney’s Eyes Only” provisions would be 

sought. (Id.) 

2) In June 2019, Defendants and Jenkins exchanged prompt and courteous 

communications while conferring about a privileged document that was produced inadvertently to 

Jenkins, and were able to agree on the voluntary clawback and destruction of the privileged 

document without Court intervention. (Mihet-Clemons email communications, attached as 

Exhibit 4). 

3) In July and August 2019, Jenkins proposed a more specific protective order for use 

with a particular set of documents. (Clemons, Mihet and other counsel communications, attached 

as Exhibit 5). Defendants’ counsel provided comments and revisions, which were discussed in 

multiple, courteous conferrals between the parties. (Id.) The parties successfully agreed on the 

contents of the protective order, without Court intervention. (Id.) 

4) Between November 20 and 26, 2019, the parties exchanged numerous conferrals in 

connection with Jenkins’ unilateral noticing of several depositions on days that other counsel, 

including Defendants’ counsel, were not available. (Clemons, Mihet and other counsel 

communications, attached as Exhibit 6). Although a little contentious at first, given the unilateral 

scheduling by Plaintiff (in violation of the rules), the conferrals were courteous and ultimately 

successful. (Id.) Jenkins desisted from her unilateral scheduling of depositions, Defendants’ 
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counsel ended up putting together a comprehensive deposition schedule that included 14 

depositions on multiple days, and the parties were able to successfully agree without having to 

trouble the Court over Jenkins’ unilateral scheduling attempt. (Id.) 

5) In mid-December 2019, the parties exchanged timely and courteous emails over the 

course of two days to schedule several depositions in January 2020. (Mihet-Rajaratnam email 

communications, attached as Exhibit 7). 

6) After the Court extended the discovery schedule on January 7, 2020 (dkt. 450), the 

parties engaged in multiple conferrals, which resulted in voluntary agreement to cancel depositions 

that were already noticed and scheduled to take place the following week, as well as agreement on 

discovery matters and deadlines upon which the parties should seek further clarification from the 

Court, on an unopposed basis. (Soto-Mihet email communications, attached as Exhibit 8). 

Defendants were responsive and courteous throughout. (Id.) 

Hiding from the Court all of these examples, and others, of collegial and successful 

collaboration on discovery matters between Jenkins’ and Defendants’ counsel, Jenkins unfairly 

charges that “each conference has taken weeks to schedule.” (Reply at 17). That is also patently 

false, as the above email exhibits demonstrate that Defendants were timely, responsive and 

professional throughout. 

Jenkins picks two instances from the entire eight-year span of this litigation, both of which 

happened months before her Second Motion to Compel, where the parties took a little bit longer 

to confer, (Reply at 17-18), but deceptively conceals that there were exigent circumstances, and 

that Jenkins herself was responsible for the “delay.” With respect to the November 10 to November 

25, 2019 “delay” of 15 days for a conferral, Defendants have already demonstrated that they were 

wrapping up a multi-month jury trial on November 15, that they timely communicated with 
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Jenkins’ counsel during this period, and that they held the meet and confer on November 25, only 

six business days after the marathon trial was completed. (Defendants’ Opp., dkt. 484, p.7, ¶¶ 13-

16.) But what makes this example chosen by Jenkins truly fraudulent is that, when Jenkins first 

wrote Defendants to request a conferral, Jenkins provided November 25 as one of her preferred 

dates for the conferral. (Dkt. 472-2 at 2). Thus, even though Defendants’ counsel were coming 

off a long running jury trial, they agreed to confer with Jenkins on one of the days that she 

herself suggested. (Id.) There was no “delay.” That Jenkins now uses this instance as an example 

of Defendants’ “delay” and “foot dragging” is insulting, dishonest and sanctionable. 

Jenkins’ second example of so-called “delay” is equally fraudulent. Jenkins complains that 

a discovery meet and confer that took place initially on February 11, 2019 was not able to be 

completed until April 12, 2019. (Reply at 17). What Jenkins doesn’t tell the Court, however, is 

that after the February 11 conferral, Jenkins took a full six weeks to attempt to schedule a follow 

up. (Clemons-Mihet email communications, March 21, 2019, attached at Exhibit 9, p. 5). When 

Jenkins made that belated attempt, Defendants’ counsel were in a two-month, daily deposition 

marathon (for the jury trial case), but they were still able to agree with Jenkins on a follow-up 

conferral date that was only 12 days later than Jenkins had requested. (Id. at 1-4). Jenkins’ attempt 

to now blame Defendants for the eight-week delay between the two conferrals, when Jenkins 

herself took six of those weeks to ever seek the follow-up, is dishonest, fraudulent and 

sanctionable. 

Finally, Jenkins complains that, after she filed her ill-advised and demonstrably deficient 

Second Motion to Compel, without conferring with Defendants about any privilege issues, 

Defendants “refused” to meet and confer with her. (Reply at 18). This “shoot first and find out 

later” approach is not how the conferral process is supposed to work. Naviant Mktg. Sols., Inc. v. 
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Larry Tucker, Inc., 339 F.3d 180, 186 (3d Cir. 2003). Having admittedly failed to confer with 

Defendants prior to filing her improper Second Motion to Compel, it was incumbent upon Jenkins 

to withdraw the motion and engage in the conferral process in good faith. Defendants were 

reasonable and justified in declining to “confer” with Jenkins with the threat of sanctions from an 

improper motion hanging over their heads. If the Court were to condone or reward this “shoot first 

and find out later” approach, other litigants will no doubt follow Jenkins’ lead. 

Finally, as the icing on the cake, Jenkins argues that Defendants’ good faith belief that their 

privilege logs are sufficient somehow demonstrates that a conferral would have been futile. (Reply 

at 18). This is astounding. If one party’s good faith disagreement with another were sufficient to 

flout the conferral rules, then the rules would have no meaning. The whole point of a conferral is 

for the parties to attempt to reach common ground despite their differences, or at least to narrow 

the issues. Jenkins’ steadfast refusal to follow the rules is inexcusable and sanctionable. 

B. Jenkins’ Second Motion to Compel is Sanctionable Because Jenkins Now 

Raises Even More Issues That She Has Never Raised With Defendants. 

 

As shown throughout this Reply, in addition to the privilege issues she raised for the first 

time in her Second Motion to Compel, Jenkins Reply itself doubles down and compounds her 

flouting of the rules, by raising yet more issues for the first time (in a Reply, no less) that she never 

attempted to discuss or resolve with Defendants. Among these issues are Jenkins’ complaint that 

Defendants need to produce a privilege log for two redacted documents (to supplement the 

information readily available from the redacted documents themselves). Another brand new, 

unaired issue is Jenkins’ complaint that Defendants’ production is too massive, because 

Defendants supposedly should have de-duplicated identical documents from different custodians 

and should have withheld certain documents, even if they contain search terms provided by 

Jenkins.  
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It is painfully clear that, unless this Court rejects Jenkins’ attempts to skip the conferral 

process, and imposes a sufficient sanction, Jenkins will not desist.  

III. THE COURT SHOULD IMPOSE A SANCTION AGAINST JENKINS AND HER 

COUNSEL EQUAL TO THE VALUE OF ATTORNEY TIME THAT THEIR 

KNOWING MISREPRESENTATIONS HAVE CAUSED DEFENDANTS TO 

EXPEND.  

In addition to the time that Defendants’ counsel were required to expend in the initial 

Opposition to Plaintiff’s groundless and deceptive Second Motion to Compel (which, at prevailing 

hourly rates is valued at $10,650 (dkt. 484, pp.24-25), Defendants’ counsel were required to 

expend additional time to research and prepare this Reply, to bring to the Court’s attention Jenkins’ 

even more improper and egregious misrepresentations therein. Specifically, Attorney Daniel 

Schmid expended in excess of 5.50 hours, and Attorney Horatio Mihet expended 14.20 hours. At 

the same hourly rates demonstrated to be reasonable in Defendants’ Opposition (i.e., $300 for 

Attorney Schmid and $550 for Attorney Mihet) (id.), this additional time is reasonably valued at 

$9,460. The total amount of work that Defendants’ counsel were required to expend to respond 

and defend against Jenkins’ groundless Second Motion to Compel is therefore valued at $20,110. 

Jenkins has now demonstrated that neither she, nor her counsel, will cease from playing 

deceptive discovery games unless the Court enters an appropriate sanction. Merely denying 

Jenkins’ Second Motion to Compel would be unjust, in light of how deceptive and fraudulent it is, 

and how much time Defendants were forced to divert from their work to respond. The Court should 

award a sanction of $20,110 to make Defendants whole. 

CONCLUSION 

 For the foregoing reasons, and those detailed in Defendants’ Opposition and Cross Motion 

for Sanctions, Plaintiff’s Second Motion to Compel should be denied in its entirety, and the Court 

should impose a sanction of $20,110 against Jenkins and her counsel, for filing an unnecessary 
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and misleading motion, without first engaging in the required meet-and-confer as to the majority 

of issues raised, and for refusing to withdraw said motion even after it became moot.  

Respectfully submitted, 

Anthony R. Duprey    /s/ Horatio G. Mihet   

NUESE, DUPREY, & PUTNAM  Horatio G. Mihet* 

1 Cross Street     Roger K. Gannam* 

Midddlebury, VT 05743   Daniel J. Schmid* 

Phone: (802) 388-7966   LIBERTY COUNSEL 

Facsimile: (802) 388-9713   P.O. Box 540774 

Email: anthony@ndp-law.com  Orlando, FL 32854 

      Phone: (407) 875-1776 

      Facsimile: (407) 875-0770 

      Email: hmihet@lc.org 

 

      Attorneys for Defendants Liberty Counsel, Inc. 

      And Rena M. Lindevaldsen 

 

      *Admitted pro hac vice 
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VERIFICATION 

 

I declare under penalty of perjury under the laws of the United States of America that the 

factual assertions in the foregoing document regarding the course of discovery and the amount of 

work Defendants’ counsel were required to expend on this Reply are true and correct.  

Executed on May 8, 2020 

/s/ Horatio G. Mihet______ 

Horatio G. Mihet 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on this 8th day of May, 2020, I caused a true and correct copy of the 

foregoing to be electronically filed with this Court. Service will be effectuated on all counsel of 

record via this Court’s ECF/electronic notice system. 

      /s/ Horatio G. Mihet   

      Horatio G. Mihet 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF VERMONT 

__________________________________                                                                     
      ) 
JANET JENKINS, ET AL.,   ) 
      ) 
 Plaintiffs,    ) 
      ) 
v.      )  Docket No. 2:12-CV-00184 
      ) 
KENNETH L. MILLER, ET AL.  ) 
      ) 
 Defendants.    ) 
                                                                      ) 

 
INDEX OF EXHIBITS FOR DEFENDANTS LIBERTY COUNSEL, INC. AND RENA 
LINDEVALDSEN’S VERIFIED REPLY IN SUPPORT OF THEIR CROSS-MOTION 

FOR SANCTIONS AGAINST PLAINTIFF AND HER COUNSEL 
 

EXHIBIT     DESCRIPTION 
 
1 D. Soto email enclosing Plaintiff’s document production, 3/20/2020 
 
2 D. Soto email enclosing Plaintiff’s document production, 4/10/2020 
 
3 Email communications discussing protective order, April – July 2019 
 
4 Email communications discussing privileged document clawback, June 

2019 
 
5 Email communications discussing protective order, July - August 2019 
 
6   Email communications discussing depositions, November 2019 
 
7   Email communications discussing depositions, December 2019 
 
8 Email communications discussing depositions, January 2020 
 
9 Email communications discussing discovery meet and confer, March – 

April 2020  

Case 2:12-cv-00184-wks   Document 513-10   Filed 05/08/20   Page 1 of 1


	513 - Ds Reply iso Cross-Motion for Sanctions
	513-1
	513-2
	513-3
	513-4
	513-5
	513-6
	513-7
	513-8
	513-9
	513-10

