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INTRODUCTION

Recusal standards do not turn on subjective feelings or good-faith attempts to enforce
politeness. The issue is whether, considering “all the circumstances,” Sao Paulo State of
Federative Republic of Braz. v. Am. Tobacco Co., 535 U.S. 229, 232 (2002), “the public might
reasonably believe” that a court demonstrated possible partiality or bias. Liljeberg v. Health
Servs. Acquisition Corp., 486 U.S. 847, 860 (1988). Accord Pls.” Mem. in Supp. of Mot. to
Disqualify, ECF No. 103-1 (“Recusal Mem.”), at 4 (citing United States v. Bayless, 201 F.3d
116, 126 (2d Cir. 2000), and Diamondstone v. Macaluso, 148 F.3d 113, 120-21 (2d Cir. 1998)).
And here, a disinterested observer would reasonably believe that the Court demonstrated
possible partiality or bias in ordering sua sponte Plaintiffs’ counsel not to refer to male athletes
as “male” because doing so is inconsistent with science—one of the primary issues in dispute. Id.
at 8-16.

Defendants’ opposition, ECF No. 113 (“opposition brief” or “Opp’n Br.”), largely dodges
this legal standard. Defendants focus on (1) the Court’s unquestioned ability to ask litigants for
civility, (2) the alternative terms Defendants say are available to Plaintiffs, even though those
terms are inconsistent with the scientific evidence Plaintiffs submit, (3) inapposite cases where
courts have allowed the use of requested pronouns where a party’s “sex” was not legally
relevant, and (4) an offensive argument by analogy that prohibiting racist language does not
violate free expression or due process interests. In so focusing, Defendants’ opposition confuses
two fundamentally different things: what language the Court would allow Plaintiffs to use, and
what members of the public might reasonably conclude about the Court’s appearance of
partiality or bias after the Court’s Order and comments. Because the Order and comments might
reasonably lead the public to believe the Court has partiality or bias, the Court should grant the

motion to recuse.
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l. Defendants misstate the legal standard for recusal.

Defendants first erroneously treat the law regarding disqualification, which Plaintiffs
properly covered in the opening brief. Recusal Mem. 4-5. Indeed, although they initially state the
appropriate standard,* Defendants gloss Liteky v. United States to imply that recusal is required
only if the moving party demonstrates that a “judicial remark” evidences “such a high degree of
favoritism or antagonism as to make fair judgment impossible.” Opp’n Br. 8 (quoting Liteky v.
United States, 510 U.S. 540, 555 (1994)); see also id. at 8 (heading for section “II” implying
applicability of same erroneous standard). They then cite Liteky for the unremarkable proposition
that “ordinary efforts at courtroom administration—even a stern and short-tempered judge’s
ordinary efforts at courtroom administration—remain immune.” 1d. (quoting Liteky, 510 U.S. at
556). But the first point is not required for recusal, and the second point is not at issue.

To be clear, Plaintiffs do not question the Court’s authority to ensure efficient and
respectful courtroom administration; as discussed in the next section, Defendants’ arguments
about courtesy are inapposite to the issue of recusal. The question is whether, in light of the
Court’s Order that Plaintiffs address individual Defendants as “transgender females” because
that is “consistent with science[,]” Tr. 29, ECF No. 94, the public might reasonably conclude the
Court has bias in a case where Plaintiffs’ arguments, claims, and expert testimony are based on

the assertion that athletes born male remain male as a matter of scientific fact no matter their

1 “The judicial recusal statute provides that ‘[a]ny . . . judge . . . of the United States shall
disqualify himself in any proceeding in which his impartiality might reasonably be questioned.’
28 U.S.C. § 455(a). ‘[T]he existence of the appearance of impropriety is to be determined not by
considering what a straw poll of the only partly informed man-in-the-street would show, but by
examining the record facts and the law, and then deciding whether a reasonable person knowing
and understanding all the relevant facts would recuse the judge.” United States v. Bayless, 201
F.3d 116, 126-27 (2d Cir. 2000) (cleaned up).” Opp’n Br. 7-8.

2
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gender identity, and that as a result those athletes have “an unfair advantage to competition” in
women’s and girls’ sports. Tr. 27.

The judicial disqualification statute does not say anything about favoritism or antago-
nism. Rather, it provides simply that any judge “shall disqualify himself in any proceeding in
which his impartiality might reasonably be questioned.” Recusal Mem. 4 (quoting 28 U.S.C.

8§ 455(a)). Congress adopted this standard in 1974 “to clarify and broaden the grounds for
judicial disqualification and to conform with the recently adopted ABA Code of Judicial
Conduct, Canon 3C.” Liljeberg, 486 U.S. at 858 n.7; see also Code of Conduct for United States
Judges, Canon 3C(1) (2019) (*Judicial Canon”) (“A judge shall disqualify himself or herself in a
proceeding in which the judge’s impartiality might reasonably be questioned.”). “The very
purpose of 8 455(a) is to promote confidence in the judiciary by avoiding even the appearance of
impropriety whenever possible.” Liljeberg, 486 U.S. at 865 (citing S. Rep. No. 93-419, at 5
(1973); H.R. Rep. No. 93-1453, at 5 (1974)) (emphasis supplied). Accordingly, it does not matter
whether a judge has actual prejudice or bias against a party. Id. at 860; 13D Charles Alan Wright
& Arthur R. Miller, Federal Practice & Procedure, § 3549. Rather, the question is whether “the
public might reasonably believe” the judge is partial or biased. Liljeberg, 486 U.S. at 860. In
conducting that inquiry, “all the circumstances” must be considered. Sao Paulo, 535 U.S. at 232.

Under all the circumstances here, reasonable members of the public might reasonably
believe the Court is partial or biased because the Court’s directive and remarks reflect a
preconceived conclusion about the science at issue and the legal consequences of those scientific
facts. Recusal Mem. 8-16. In the Order, the Court unambiguously stated that “going forward,

[counsel for Plaintiffs] will not refer to the proposed intervenors as ‘males’” and ordered “you

must refer to them as ‘transgender females’” because that status “is what the case is about”; the
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Court ordered that the term is required because mandating that Plaintiffs call athletes transgender
females—when Plaintiffs’ own experts refer to those athletes as males—is “consistent with
science, common practice and perhaps human decency.” Tr. 26, 29 (emphasis supplied). What’s
more, the Court took this action sua sponte—with no request from Defendants—stating that the
Court was “exerci[sing its] prerogative” while fairly anticipating that the Order “undoubtedly
will cause some consternation[.]” Tr. 26:8-11.

Under the totality of these circumstances, a reasonable member of the public might

believe the Court is partial or biased. The Court should therefore grant the motion to recuse.

1. The issues of courtesy and possible alternative terms are irrelevant.

Rather than address what a reasonable, objective observer might conclude about the
Court’s impartiality once the Court ordered Plaintiffs’ counsel to use Defendants’ preferred
language based on the assertion that this is “consistent with science”—when Plaintiffs dispute
that exact point—Defendants focus on what they contend is civil and polite. Plaintiffs are
emphatically dedicated to civility, but “male” is not an uncivil word. And cries of “civility”
cannot be used to compel Plaintiffs to speak inaccurately, nor to concede disputed issues at the
very threshold of the litigation.

It does not matter that Plaintiffs would be allowed to use the phrases “transgender

athletes,” “male bodies,” “biologically male,” “physiologically male,” Opp’n Br. 2-3, 7, 12
(quoting transcript of Order), or the Court’s preference, “transgender females,” Tr. 26:16-17. The
appearance of partiality lies in the Court’s preconceived conclusions—without briefing or
argument—that referring to the athletes as “transgender females” rather than “males” was “the
more accurate terminology” and was “consistent with science.” Tr. 29:2-30:3 (emphasis

supplied). On the merits, Plaintiffs contest both of those conclusions.
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Defendants support their civility point with the judicial canon exhorting judges to ask all
to “be patient, dignified, respectful, and courteous to litigants[.]” Judicial Canon 3(A)(3). But
that same Canon demands that any civility requirement be “consistent with [the lawyer’s] role in
the adversary process.” Id. (emphasis supplied). As explained in greater detail below, giving up
the scientific terms that form the basis and justification for a legal claim is not consistent with the
lawyer’s role in the adversary process. And it is not even consistent with Defendants’ view of
these terms’ importance. After all, Defendants repeatedly insist that their nomenclature is central
and necessary to advancing their case, are mandated by their science, and must be considered
their facts. Opp’n Br. notes 1, 7 & 8. These assertions clarify a simple truth: terminology is as
important to Defendants’ case as it is to Plaintiffs’. And the public might reasonably conclude
that the Court’s sua sponte decision not merely to adopt, but to mandate, Defendants’ loaded
terminology on a centrally disputed point evidences partiality and bias. Choosing to impose one

side’s nomenclature on the other does not promote public confidence.

I11.  None of Defendants’ cited “pronoun” cases involved contested issues of fact or law
regarding someone’s sex.

Despite Defendants’ protestations, the fact remains that “no authority supports the
proposition that [courts] may require litigants, judges, court personnel, or anyone else to refer to
gender-dysphoric litigants with pronouns [or adjectives] matching their subjective gender
identity.” United States v. Varner, 948 F.3d 250, 254-55 (5th Cir. 2020). And Varner remains the
most searching discussion of the issue among federal courts of appeal and, as such, merits
serious consideration as persuasive authority. Indeed, it is the only case cited in briefing before
this Court that directly addresses the question of whether it is proper for a judicial official to

order the use of preferred pronouns. See id. at 254-57. Conversely, Defendants’ cited cases are
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inapposite, as none involved both (1) an order compelling counsel to use certain pronouns or
terms, and (2) a context where sex status was even a peripheral issue in a case.

For instance, Canada v. Hall specifically explained that the court’s caution on pronoun
use was “immaterial to [the] ruling” that prison officials did not unconstitutionally exhibit
deliberate indifference when they put a transgender person in a cell with another male. No. 18-
cv-2121, 2019 WL 1294660, at *1 n.1 (N.D. lll. Mar. 21, 2019). Similarly, United States v.
Manning did not implicate the ultimate issues in the case when it recognized the use of a new
legal name in the military court of criminal appeals proceeding regarding dishonorable
discharge. Opp’n Br., Ex. D, Army 20130739 Order (A. Ct. Crim. App. March 4, 2015). And
neither of these cases involved an issue where the public might reasonably conclude that a
Court’s mandated terminology suggested bias on a centrally contested issue of law or fact. This
case, of course, is the exact opposite.

Defendants’ additional citations are even less relevant. These opinions merely used the
terms of a party, without ordering any litigant to do the same. Opp’n Br. 11-12 (citing via
conferatur Johnston v. Univ. of Pittsburgh of Commw. Sys. of Higher Educ., 97 F. Supp. 3d 657,
668 (W.D. Pa. 2015) (adopting the undisputed and unordered pronoun convention of a party);
Etsitty v. Utah Transit Auth., 502 F.3d 1215, 1227-28 (10th Cir. 2007) (same)). Similarly, Lynch
v. Lewis dismissed a pro se plaintiff’s civil rights complaint when prison officials refused to
approve treatment for the inmate’s alleged gender identity disorder, and the court carefully
recognized that its and the defendants’ use of pronoun would “not . . . be taken as a factual or
legal finding.” No. 7:14-cv-24 (HL), 2014 WL 1813725 at *2 n.2 (M.D. Ga. May 7, 2014)
(emphasis supplied). And Smith v. Rasmussen did not involve disputed scientific or legal

categories of sex, let alone mandate pronoun use, even though the court required payment of
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Medicaid benefits for plaintiff’s sex “reassignment” surgery; the court appreciated the courtesy
of pronoun usage in spite of “whatever the legal merits on any issue may be.” 57 F. Supp. 2d
736, 740 n.2 (N.D. lowa 1999), aff’d in part, rev’d in part on other grounds, 249 F.3d 755 (8th
Cir. 2001). Likewise, while State v. Cantrill observed in dicta that it was nice to use litigant’s
preferred pronouns, that case involved claims of structural bias/equal protection, prosecutor
misconduct, ineffective assistance of counsel, and cumulative error in a criminal case, but did not
mandate certain pronoun use. No. L-18-1047, 2020 WL 1528013, at {{ 19-21, 30 (Ohio Ct.
App., 6th Dist., March 31, 2020). Again, these cases did not involve any legal or factual disputes
as to the meaning of sex, as here.

In sharp contrast, the Court’s Order censors Plaintiffs’ identification of intervenors in the
very—indeed, only—way that is relevant and decisive under Title IX: by their sex. Even
Defendants’ cited cases so recognize. E.g., Johnston, 97 F.Supp.3d at 674-75 (noting centrality
of biological sex for Title IX analysis). The Order also compels Plaintiffs to describe intervenor
Defendants in terms of a category (trans/gender identity) that Plaintiffs contend is irrelevant
under Title 1X, and in terms that Defendants on the other hand argue be substituted for the
biological category of “sex” that is actually used in Title IX legal classification. Under these
circumstances, it is not a neutral display of civility not merely to adopt, but to mandate the
vocabulary that sings one party’s song. It is to punish the lawyer’s role in the adversary process
to vigorously advance Plaintiffs’ case. The public might reasonably conclude this Court’s Order
evidences partiality or bias.

“In cases like these, a court may have the most benign motives in honoring a party’s
request to be addressed with pronouns matching his deeply felt, inherent sense of [his] gender.

Yet in doing so, the court may unintentionally convey its tacit approval of the litigant’s
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underlying legal position.” Varner, 948 F.3d at 256 (cleaned up).? Even more so where the Court

mandated pronoun usage on its own initiative, with no request from any Defendants.

V. The Due Process and First Amendment issues the Court’s Order raises are not
answered by Defendants’ crass comparisons to racism.

Defendants do not substantively respond to the free expression and due process problems
in the Court’s Order. Instead, Defendants cite inflammatory cases regarding courts’ lawful but
unremarkable orders that parties should refrain from using racist language. Opp’n Br. 14. There
is never a need for racist language, because such language is irrelevant to any possible legal
claim; it represents invidious animosity. In contrast, Plaintiffs contend—and science supports—
that alluding to an individual with one Y chromosome and one X chromosome as male is both
accurate and consistent with Title IX’s original public meaning, as Plaintiffs previously have
noted. Recusal Mem. 8-11, 13.

The little substantive argument Defendants devote on these constitutional points does not
get them far. It may be true that attorney speech is “circumscribed” during a judicial proceeding.
Opp’n Br. 14 (quoting Gentile v. State Bar of Nevada, 501 U.S. 1030, 1071 (1991)). But circum-
scribed does not mean nonexistent. Rights to free expression—of parties and counsel on behalf

of parties—and due process are mingled, and every party is entitled to “fearless, vigorous and

2 Defendants attached three briefs in support of the failed en banc petition in Varner to suggest
that ordered use of pronouns is uncontroversial and a matter of courtesy. Opp’n Br. n.5; id. at
Exs. A, B, C. Denying that petition, the en banc Fifth Circuit reaffirmed that it is a matter of
controversy not courtesy. 948 F.3d 250 (March 31, 2020) (denying petition). Indeed, professors
in law and other disciplines have taken the exact opposite position on mandated pronoun use. See
Br. for Professors of Philosophy, Theology, Law, Political Science, and Medicine as Amici
Curiae Supporting Appellant, Meriwether v. Trustees of Shawnee State Univ., No. 20-3289 (6th
Cir. 2020) (attached as Ex. A). All these briefs demonstrate that ordered use of pronouns is a
matter of controversy even if intended as a matter of courtesy. As Varner observed, choosing a
side in that controversy, as here, gives the appearance that the judiciary has taken a side.
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effective advocacy, no matter how unpopular the cause in which it is employed.” Offutt v. United
States, 348 U.S. 11, 13 (1954) (cleaned up) (reversing contempt conviction). “The right to be
heard must necessarily embody a right to file motions and pleadings essential to present claims
and raise relevant issues.” Holt v. Virginia, 381 U.S. 131, 136 (1965) (reversing contempt
conviction). That is why, even when Congress provides funding for lawyers involved in
litigation, the First Amendment prohibits Congress from imposing limitations that prevent those
lawyers from presenting “certain vital theories and ideas” to advance their clients’ legal
positions. Legal Servs. Corp. v. Velazquez, 531 U.S. 533, 548 (2001).

Finally, the Supreme Court has recognized that “gender identity” is “undoubtedly [a]

matter[ ] of profound “value and concern to the public’” in the context of free-speech rights.
Janus v. Am. Fed’n of State, Cty. & Mun. Emps., Council 31, 138 S. Ct. 2448, 2476 (2018)
(cleaned up) (listing the “controversial subjects” public employee unions can address). Speech
regarding gender identity (and other issues) is of “profound “value and concern to the public,””
occupying “the highest rung of the hierarchy of First Amendment values” and meriting “special
protection.” Id. at 2476 (quoting Snyder v. Phelps, 562 U.S. 443, 452-53 (2011)). Given the
Supreme Court’s view, it would be strange indeed if a court could limit—and even prevent—
speech regarding gender identity in a case that turns on gender identity’s confluence with Title
IX. At a minimum, a reasonable observer would likely view a court’s attempt to limit that which
the Supreme Court has declared protected to raise an appearance of partiality and bias.
CONCLUSION
No matter this Court’s intentions, the Order and the Court’s accompanying remarks have

created objectively reasonable questions regarding whether Plaintiffs can receive an impartial

and unbiased proceeding going forward. Accordingly, 28 U.S.C. § 455(a) requires recusal.
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Respectfully submitted this 12th day of June, 2020.
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CERTIFICATE OF SERVICE
I hereby certify that on June 12, 2020, a copy of the foregoing Reply Memorandum in
Support of Plaintiffs’ Motion to Disqualify was filed electronically with the Clerk of Court.
Service on all parties will be accomplished by operation of the court’s electronic filing system.

s/ Roger G. Brooks
Attorney for Plaintiffs
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JOHNSON, 1n her official capacity,

Defendants-Appellees.

On Appeal from the United States District Court
For the Southern District of Ohio
Case No. 1:18-cv-00753-SJD
The Honorable Susan J. Dlott
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Independence Law Center

23 North Front Street, First Floor
Harrisburg, PA 17101

(717) 657-4990
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INTERESTS OF AMICI

Amici, whose names and affiliations are set forth in the attached Appendix,
are distinguished professors of philosophy, theology, law, political science, and
medicine. As academics and experts in their respective fields, they wish to express
their deep concern regarding the implications of the district court’s decision for open
academic debate concerning politically charged issues and the growing tendency of
public university bureaucrats to take sides in what is in fact a complex philosophical
issue about which serious thought and reasoned debate have barely begun.

INTRODUCTION

The district court framed this case, in which university officials threatened
and penalized a philosophy professor for his use of sex-specified rather than gender-
identity-based titles and pronouns, as one merely concerned with administrative
authority to enforce standards of professionalism and civility. This approach barely
conceals what everyone in fact knows: the case actually concerns a struggle over the
social control of language in a crucial debate about the nature and foundation, or

indeed real existence, of the sexes.

! Pursuant to Federal Rule of Appellate Procedure 29(a)(4)(E), amici state that no
counsel for any party authored this brief in whole or in part, and no person or entity,
other than amici and its counsel, made a monetary contribution intended to fund the
preparation or submission of this brief.
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It is difficult to think of any feature of human nature more basic than the
division of humanity into men and women, the fact that the bodies of men and
women correlate, that history, civilization, and indeed the future of the species
depend on this correlation, and that these facts mean that our ties of kinship are
literally inscribed in our bodies from birth. Academics, like society at large, are
engaged in an important and often bitter dispute about these matters. The debate is
rooted in differing philosophical assumptions (whether conscious or not, whether
clearly formulated or articulated or not) concerning the meaning of human sexuality
and therefore also human nature itself. At stake is the fundamental philosophical
question of the relationship between our embodied existence and our subjective
sense of self. This debate has profound implications for academic disciplines as
diverse as law, politics, sociology, education, biology, psychology, medicine, and of
course, appellant Dr. Nicholas Meriwether’s particular field of expertise,
philosophy.

While the university policies, along with their codification of the concept
“gender identity,” are presented as providing basic standards of civility, they impose
a set of philosophical assumptions with which Dr. Meriwether clearly disagrees.
Despite the very reasonable doubts raised by “gender identity’s” ambiguities, the

policies effectively force dissenters to speak as if the concept was unproblematic and

as if they agreed with it.
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The district court treated Dr. Meriwether’s use of titles and pronouns as if they
were merely private forms of speech, lacking public concern. Meriwether v. Trs. Of
Shawnee State Univ., No. 1:18-cv-753, 2019 U.S. Dist LEXIS 151494 at *44-49
(S.D. Ohio Sept. 5, 2019). Yet, nothing a professor says in a classroom is private or
narrowly addressed to an individual student. When a professor speaks to one student,
he or she is also speaking to every student in the classroom. This simple observation
is key. Dr. Meriwether’s use of sex-based titles and pronouns demonstrates
consistency with and personal commitment to his philosophical position. If he were
forced to speak as the policies demand, this consistency and commitment would be
shattered. The price of compliance, then, would be hypocrisy.

In fact, the policies’ imposition of the language of “gender identity” is
oppressive and totalizing, effectively depriving academic discourse of the
conceptual category of sex as rooted in the realities of man and woman and replacing
it with a very different conceptual category, gender identity.

To make matters worse, the policies imposed on Dr. Meriwether a concept
that is both vague and problematic. We can see this in the policies’ definition of
“gender identity”: “a person’s innermost concept of self as male or female or both

or neither—how individuals perceive themselves and what they call themselves.” /d.

at *7-8. Philosophical, legal, and popular depictions of “gender identity” include
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countless variations, and the policies’ definition is compatible with any or all of
them.

This sort of imposition—so uninterested in rational inquiry, so palpably
totalizing, so egregiously ambiguous—is the very antithesis of the rational and
scholarly engagement with issues of vital public concern that should characterize the
intellectual life of public universities.

kokosk sk

This brief will address two crucial issues. Part I will address what is really at
stake in the forced conformity of university faculty to the concept of “gender
identity” in their use of titles and pronouns in the classroom. It will present the
reasons why the displacement of sex with the concept, as occurs in the policies,
raises issues of vital public concern.

In light of these public concerns, Part Il will address the question of whether
the lower court should have applied the “official duty” test in Garcetti v. Ceballos,
547 U.S. 410 (20006), so as to allow the university’s institutional bureaucracy to “cast
a pall of orthodoxy over the classroom” (Keyishian v. Bd. of Regents, 385 U.S. 589,

603 (1967)).
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ARGUMENT
L. Background

Dr. Meriwether, a professor at Shawnee State University in Ohio, alleges that
the defendants—his department superiors, administration officials, and the
university trustees—violated his First Amendment rights by their adoption and
application of “gender identity” nondiscrimination policies that coerced and
penalized his speech on matters of profound public concern. Meriwether, 2019 U.S.
Dist. LEXIS 151494, at *23-24.

Dr. Meriwether resisted defendants’ application of their policies after a male
student (“Doe”) demanded to be addressed as a woman. Id. at *12. For the remainder
of the semester Dr. Meriwether attempted to accommodate Doe by addressing him
by his name and without pronouns, while continuing to use sex-specified titles (Sir,
Ma’am, Mr., Ms.) and pronouns (he, she, etc.) for the other students in the class. /d.
at *13, 38. This compromise was at first accepted and then quickly rejected by the
defendants after Doe lodged further complaints. /d. at *13-14. Dr. Meriwether
offered another compromise: to eliminate titles for all students, avoid pronouns for
Doe, and continue using sex-specified pronouns for all other students. Finally and
significantly, he offered to use titles and pronouns based on gender identity for all
students (including Doe), on the condition that he could place a disclaimer in his

syllabus. /d. at *14-15. These compromises were also rejected. Id. at *15.
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With the rejection of these proposed compromises, defendants essentially left
Dr. Meriwether with two untenable options: either (1) use titles and pronouns

9 ¢

conforming with all students’ “gender identities” without a disclaimer or (2) avoid
the use of titles and pronouns for any students, again without a disclaimer. /d. at *18.
But either of these alternatives would in effect have forced Dr. Meriwether to speak
in ways that are inconsistent with his understanding of human sexuality. /d. at *18-
19.

The lower court held that Dr. Meriwether’s use of titles and pronouns in this
case did not constitute protected speech both because it occurred during the course
of his duties as a professor and because it did not address a public concern. Id. at

*38-39, *49-50.

II.  Public Concern: The displacement of sex with gender identity has vast
social and philosophical implications.

A. The lower court improperly framed the issue.

By framing the case as concerned with professional standards of civility, the
lower court failed to address the real issues. It granted that Dr. Meriwether’s use of
titles and pronouns was “speech” for purposes of First Amendment analysis. Id. at
*31-32. Yet, it denied that his speech was protected. This judgment was based in
part on the conclusion that it did not involve an issue of “public concern.” Id. at *32.

This conclusion was enabled by the court’s failure to take the actual context

(133

of Dr. Meriwether’s speech seriously. While it conceded that
6

gender identity,’ like
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many other ‘controversial subjects,” is ‘undoubtedly [a] . . . matter[] of profound
‘value and concern to the public,”” and that “the plaintiff’s speech related to gender
identity,” the court argued that his speech “did not implicate the broader social
concerns surrounding the issue.” Id. at *44 (quoting Janus v. Am. Fed’n of State,
County, & Mun. Emps., 138 S. Ct. 2448, 2476 (2018)).

The reason for this puzzling conclusion is that Dr. Meriwether’s “speech was
limited to titles and pronouns used to address one student.” It was “directed to [Doe]
and heard only by [his] and [his] fellow students” and could not “reasonably be
construed as having conveyed any beliefs or stated any facts about gender identity.”
Meriwether, 2019 U.S. Dist. LEXIS 151494, at *44-45. Or again, it could not “be
viewed as ‘inherently expressive’ and ‘protected speech’ because the surrounding
circumstances show it was unlikely that the message would be understood by those
exposed to it as expressing the viewpoint that plaintiff now ascribes to the speech.”
Id. at *47 (quoting Spence v. Washington, 418 U.S. 405, 410-11 (1974)). “Thus,
plaintiff’s use of male pronouns and titles to address and refer to Doe cannot
reasonably be construed as conveying plaintiff’s broader beliefs and views about
gender identity.”* Meriwether, 2019 U.S. Dist. LEXIS 151494, at *31-32 (emphasis

original).

2 This quotation mischaracterizes Dr. Meriwether’s actual response and the precise
basis for his bringing this action. According to the court’s own report, Dr.
Meriwether agreed to refer to Doe without sex-based titles or pronouns, Meriwether,

7
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No one believes claims such as these, least of all Dr. Meriwether’s students.
At best, they indicate a question of fact as to whether a reasonable student, given the
larger social and academic context, would understand Dr. Meriwether to be
conveying a very definite message. For that reason, this Court should reverse the
district court’s dismissal for failure to state a claim.

More basically, the district court treats Dr. Meriwether’s refusal to follow
either of the two options left to him by defendants as though it concerned only modes
of formal address without substance, such as saying, “Hello.” But, as with all speech
acts, context is everything. Here, the context is different from that of mere social
norms of etiquette or professional and civil forms of communication or mere formal
address without substance. Rather, the context is the classroom, filled with students,
in which addressing one student (as any professor can testify) is necessarily
addressing all of the students. The context was also that of education, rational debate,
philosophical engagement, and the formation of young people’s minds in
preparation for life. But much more importantly and pertinently, the context was that
of the wider debate over transgenderism and its supporting concept, “gender

identity.” Yet, the lower court’s analysis is hobbled by its assertion that none of this

2019 U.S. Dist. LEXIS 151494, at *13, while he continued to refer to the other
students with sex-based titles and pronouns, as he always had. Id. at *37-38. It was
this arrangement, and the differential treatment it entailed, that Doe and then the
defendants found unacceptable. /d.
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larger context was really at play in Dr. Meriwether’s use or non-use of sex-specified
titles and pronouns. This neglect of the proper contextual field of communication
drives the lower court’s conclusions.

This fact is made more obvious in the court’s comparison of Dr. Meriwether’s
speech with that considered in Corlett v. Oakland University Board of Trustees, 958
F. Supp. 2d 795 (E.D. Mich. 2013). Corlett involved a student’s written assignments
containing “‘expressions of lust for’ his teacher,” including “descriptions of her
physical appearance,” which were not accorded First Amendment protection.
Meriwether, 2019 U.S. Dist. LEXIS 151494, at *48 (quoting Corlett, 958 F. Supp.
2d at 809). The comparison appears to suggest that, like the student’s writings in
Corlett, Dr. Meriwether’s speech amounted to individualized harassment lacking
public relevance, as though Dr. Meriwether had suddenly and randomly decided, in
the midst of class, to hurl abuse at Doe. Here again we see the pattern of a reductive
and context-free treatment of the issue.

Significantly, the court grants that the analogy with Corlett is at best weak.
Meriwether, 2019 U.S. Dist. LEXIS 151494, at *48. In fact, however, it is totally
misleading. It is intended to show a lack of “public concern,” not because the issues
evoked by the roiled debate over transgenderism and “gender identity” lack inherent
public concern, but because Dr. Meriwether’s mode of address lacked a clear

connection to this public concern. Yet, unlike the student’s speech in Corlett, which
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cannot be thought of as addressed to an issue of public concern, Dr. Meriwether’s
speech acts were motivated by his desire to maintain and communicate consistency
to his students in his philosophical position on a matter of great public concern.
Asking him to speak otherwise was asking him to speak dishonestly, hypocritically,
and in a way that he believes is harmful both to society and his students, including
Doe.

The Corlett analogy’s inaptness illustrates how Dr. Meriwether’s use of sex-
specified titles and pronouns is nothing like individualized and non-public speech.
In fact, to speak in the very public forum of the classroom is to speak to untold
numbers of people beyond the classroom’s four walls, from the moment class is over
to the time when those students become leaders. Were Dr. Meriwether to speak in a
manner inconsistent with the reality of sexuality’s rootedness in the body, the
cognitive dissonance would certainly be noticed, and this would sap his message of
the power that can only come with rational consistency and personal commitment.
This consistency and commitment, and even the willingness to suffer for them, have
been the mark of philosophers since Socrates.

The district court’s pattern of decontextualization demonstrates that it missed
the entire social context of Dr. Meriwether’s use of sex-specified titles and pronouns.

To miss this context is to miss the actual issue, which is the subject of an ongoing

10
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political debate, in which the control of language 1s fundamental, particularly as it
applies to titles and pronouns.

Let us assume for a moment, however unrealistically, that the university
policies have not entirely chilled any thought of addressing the philosophical issues
and ambiguities raised by the forced normalization of the concept of “gender
identity” and that Dr. Meriwether therefore remains free to engage these issues as
both teacher and scholar. To ask Dr. Meriwether to use the titles and pronouns that
accord with “gender identity,” or for that matter, as we shall see, to avoid sex-
specified titles and pronouns altogether, is to force him to speak as if the concept of
“gender identity” is an accurate description of what is essential to sexuality and then,
from within that as-if linguistic framework, to attempt to state his case against the
concept of “gender identity.” This would be like Athens asking Socrates to defend
his teaching on the idea of the good while disallowing use of the words “idea” and
“good.”

The strategy of the defendants here is clear and has become all too familiar:
the language of an opposing position is institutionally delegitimized and stigmatized
so that rational debate concerning vital human issues becomes impossible. In a word,
it is a strategy for winning the debate without having to go to the trouble of actually

debating. This is an abuse the First Amendment precludes.

11
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Given the context of Dr. Meriwether’s speech, then, titles and pronouns very
clearly are not just a matter of civility; they carry with them a fundamental viewpoint
regarding the nature of the sexual difference between men and women, girls and
boys.

The lower court’s treatment of his speech as merely formal modes of address,
empty forms without publicly relevant rational content, is obviously wrong when the
speech acts are placed in the wider context of a vexed social and philosophical issue.
Of course, that the use of titles and pronouns has become so widely contentious
proves that no one actually believes the court’s cramped line of argument. Indeed,
given the obvious social and political context of Dr. Meriwether’s use of titles and
pronouns, the form, far from being empty, is also the content. Or to paraphrase
Marshall McLuhan, the mode of address is the message.

B. The policies mandate a particular (albeit ambiguous) metaphysic.

1. The speech policies are totalizing, compelling the displacement of
sex, understood as rooted in the body, with the concept of gender

identity, thereby forcing Dr. Meriwether to speak as though gender
identity were objective.

In addressing the question of compulsion, the district court claims that
Plaintift has not alleged that defendants forced him to espouse a view that plaintiff
disagreed with or found objectionable. Meriwether, 2019 U.S. Dist. LEXIS 151494,

at *53.

12
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But of course, the defendants did mandate that he either use titles and
pronouns in conformity with gender identity or that he refrain from using titles and
pronouns at all.

While the defendants and the lower court present the policies as only
concerned with promoting civility and tolerance, they are actually totalizing in the
extreme. This fact is laid bare by the rejection of Dr. Meriwether’s attempted
compromises. It was not enough for Dr. Meriwether to refrain from referring to Doe
with titles and pronouns Doe found offensive. The university required Dr.
Meriwether to address and refer to all of his other students, including those who
might disagree with the idea of “gender identity,” in a way that Doe would find
inoffensive.

Nor was it good enough to allow Dr. Meriwether to use gender-identity-based
titles and pronouns, but also allow him to signify his disagreement with the usage in
a disclaimer. No, Dr. Meriwether was not allowed even to distance himself from the
ideologically freighted decree of university bureaucrats.

One might argue that Dr. Meriwether is authorized under the policies to refer
to most of his students in accord with their actual sexes, so long as he refers to Doe
according to his “identity.” Yet doing so is predicated on the other students’ sexes
happening to correlate with their “identities.” In other words, in all cases the

exclusive criterion for authorization is “gender identity,” never in fact a student’s

13
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actual sex. Hence, the students’ sexes are not, and in principle cannot be, a basis for
personal address or reference, except perhaps as a statistical clue for initial
assumptions.

What is shown by this point is that the understanding of man and woman as
natural and given realities rooted organically in the body is no longer conceptually
available under the policies. The natural and concrete category “sex,” which shapes
the experiences and lives of countless men and women, girls and boys, from their
earliest childhood memories, is completely displaced by the floating concept
“gender identity.”

This totalizing effect of the policies, their codification of “gender identity,”
and their displacement of bodily sex, as the central way of conceiving what is deepest
or most important in human sexuality, is having and will have vast implications for
any sort of academic, reason-centered debate. Of course, it will also have untold
implications for how persons are understood and treated, how family ties are
understood and children are raised, and how people experience themselves.

The court bolsters its argument that the policies do not compel speech with
the observation that Dr. Meriwether could avoid titles and pronouns altogether.
Meriwether, 2019 U.S. Dist. LEXIS 151494, at *53. It is supposed that this
alternative would be a way to avoid implying agreement with the category “gender

identity.” This claim again utterly fails to take into account the fact that Dr.

14
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Meriwether used titles and pronouns to express an issue of public concern with
commitment and consistency. Defendants have in effect censored the words
necessary for Dr. Meriwether’s to do so.

It is a principle of First Amendment jurisprudence that both speaking and not
speaking are protected. Janus, 138 S. Ct. at 2463. Presumably this is not only
because forcing people to mouth what they do not believe is fundamentally wrong,
it also suggests recognition that both speaking and not speaking can communicate
volumes. Dr. Meriwether, given his options, was forced either to speak or not to
speak. In the specific context of his class, a choice “not to speak™ by avoiding sex-
specified language would obviously be intentional and likely imply his general
agreement with, or at least capitulation to, the gender identity movement or the style
of language it deems acceptable. This inference would be especially likely in the
absence of a disclaimer. And the impression would be magnified for Dr. Meriwether,
given his very consistent history of using sex-specified language over decades in the
classroom. To subtract all sex-specified referents from one’s speech, aside from
violating the basic lived structures and natural flow of the language, is to imply that
one has conformed to the sexless and even androgynous worldview Dr. Meriwether
clearly seeks to resist.

Hence, the two alternatives offered Dr. Meriwether are not really alternatives

at all. Either way, the category “sex” is eliminated. The price for using titles and

15
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pronouns at all would be acceptance of the mode of address based on gender identity.
The price for refusing to use them would be adoption of an asexual mode of speech,
which again implies complicity with the concept of “gender identity.”

Even if a hypothetical student were to say, “Dr. Meriwether, I strongly
disagree with the conceptual foundation of gender identity. From now on, please be
sure to address me only with sex-based titles and pronouns,” this demand could only
be interpreted under the policies as a demand, paradoxically, for reference according
to “gender identity.” Not only do the policies fail to include the possibility for natural
points of reference, they preclude them by reinterpreting personal ‘“identity”
according to the liquid, voluntarist terms that are the substance of “gender identity.”
The policies have in effect reconceived all members of the university community
according to the logic of “transgenderism.”

2. The policies brook no dissent.

When the district court takes up Dr. Meriwether’s claim based on content or
viewpoint discrimination, it tells us that “[t]he policies are not designed to punish

b

speech or to suppress a particular viewpoint and are viewpoint neutral. . . .
Meriwether, 2019 U.S. Dist. LEXIS 151494, at *65. But this case shows that they
did, in fact, punish speech not in conformity with the concept of “gender identity.”
Again, it is highly significant that Dr. Meriwether’s proffered compromises were

rejected; no distancing from the ideological slant would be allowed.

16
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The issue is therefore raised as to whether state universities can lend their
institutional powers to a controversial ideological movement by means of coercively
remaking and policing the common, everyday use of language and grammar, in
opposition to critical philosophical and political viewpoints.

Of course, the university policies at issue ostensibly seek only to allow
students to live according to their claimed identities. So, for example, they claim
only to ensure that Doe is treated as a woman if he so desires. But this narrow
framing of the issue does not capture the full extent of its demand, which entails also
the requirement that professors and others affirm his claimed identity. In truth, the
university policies imply a requirement that everyone in the university community
affirm Doe’s identity. But to affirm his identity means that all must act, speak, and
(in the end) think as though he really were a woman, even if their basic
understanding of human nature and reality, not to mention their eyes and ears, tell
them otherwise. As in George Orwell’s Nineteen Eighty-Four, this control and
manipulation of language, such that people are not allowed to speak and think what
is plain to their eyes, smacks of totalitarianism.

3. The policies mandate an ambiguous metaphysic.

The sort of nondiscrimination policies at issue in this case are far from
unusual. Yet many professors and other professionals have great reservations about

the concept of gender identity, even if they are cowed into silence. The inherent
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ambiguity of the concept forms an element of Dr. Meriwether’s Complaint under the
First Amendment and a basis for his additional Fourteenth Amendment claim.
Meriwether, 2019 U.S. Dist. LEXIS 151494, at *21, *80-81.

Pinning down the exact meaning of gender identity would be impossible,
since there is no one such meaning. There are, of course, certain features that are
clear. Gender identity’s most obvious effect is to suppress or obscure the human
body’s seemingly central place in our understanding of sex. Indeed, from the
standpoint of a more traditional approach, the concept of gender identity expresses
a deep-seated hostility to the body, which the movement tends to relegate to a set of
functional parts, plasticity, and most recently, social construction. In this way, the
concept of gender identity is effectively gnostic.

The policies’ definition, which is typical, pegs “gender identity” to an
experience of or choice about oneself, referring as it does to one’s “concept” or
“perception.” Id. at *7-8. This definition is compatible with a very wide range of
meanings currently on offer, with all their inconsistencies and even contradictions.
A rapid overview of a few of the endless permutations (both philosophical and

popular) will suffice to make the point.’

3 The next five paragraphs, discussing variations on the concept of “gender identity,”
are adapted from David S. Crawford, Gender Identity and Nihilism: Some
Anthropological  Implications of Recent Caselaw, October 7, 2019,
https://ssrn.com/abstract=3465628.
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First, there is the version many people have in mind when they hear the word
“transgender.” This first variant treats “gender identity” as a characteristic of one’s
conscious experience, which may or may not “align” with one’s “assigned” gender,
that is to say, bodily sex. Psychology used to speak of “gender identity disorder,”*

995 <c¢

and the gender identity movement still speaks of “incongruence,” “non-alignment,”
and other such phrases. These negations suggest that there is in fact an objective and
natural ordination between “identity” and the body’s sex, which may be lacking in
some individuals. Yet it sees the inner domain of subjective experience as the more
real, “natural” element, while bodily sex is reduced to an external, material, and
functional one.

It presupposes that a man, for example, who says, “I experience myself as a
woman,” could, in fact, really know what it is like to experience himself as a woman

despite having a man’s body. It also assumes that the “transgender man” really is a

man and the “transgender woman” really is a woman, even though their bodies really

*The American Psychiatric Association’s current Diagnostic and Statistical Manual
of Mental Disorders (DSM-5) (5th ed. 2013) has removed the term “gender identity
disorder.” Nevertheless, its definition of “gender dysphoria” still depends on the
patient’s experience of “incongruence.” Lawrence S. Mayer and Paul R. McHugh,
Sexuality and Gender: Findings from the Biological, Psychological, and Social
Sciences, New Atlantis, Fall 2016 at 94. DSM-5 characterizes “gender dysphoria” as
an “incongruence between one’s experienced/expressed gender and assigned
gender” accompanied by a “clinically significant distress or impairment in social,
occupational, or other important areas of functioning.” DSM-35, at 452.

> See, e.g., id. at 452.
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are the opposite of their claimed identities. It therefore posits an underlying inner
personal truth or nature, which by implication is both sexed and immaterial, a kind
of sexually differentiated Cartesian ego or consciousness. Its opposite would then be
a separate body, conceived as an outer shell or external expression, characterized
only functionally. If there is illness here, paradoxically, it is in the perfectly healthy
body’s lack of conformity to the mind.

Due to these and other paradoxes, this initial version of the concept is unstable
and tends to break down into others. For example, there is a growing chorus of
resistance to the “medicalization” of “non-alignment.” The implication is that
“alignment” and “non-alignment” are nothing more than normal variants.
Logically, according to this second view, there is no particular alignment that should
be considered “normal” or “normative.” After all, who is to say what constitutes
“alignment” and “non-alignment”? Hence, the two effectively disappear as
categories, since the relationship of body and inner truth are conceived as entirely
arbitrary, and the statement that this person is “really a man” or “really a woman”

grows more ambiguous.

¢ See, e.g., Whitney Barnes, The Medicalization of Transgenderism, Trans Health,
July 18, 2001, http://www trans-health.com/2001/medicalization-of-
transgenderism/; S. Elizabeth Malloy, What Best to Protect Transsexuals from
Discrimination: Using Current Legislation or Adopting a New Judicial Framework,
32 WOMEN’s RTs. L. REp., 283-323 (2010), https://scholarship.law.uc.edu/
cgi/viewcontent.cgi?article=1302&context=fac pubs.
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This second possibility invites a third. The debate is often folded into the
larger and older claim that “gender” and subjectivity are socially constructed
realities, rather than an inner essence or “nature.”’ Rather than positing an inner
nature as the opposite of the sexed body, this variant posits a socially constructed
one. Of course, the cultural shaping of the subject and his or her sexuality must be
granted, but the claim in this third variant rejects any aspect of gender rooted in
nature. As with the second possibility, the ideas of “alignment” and “non-alignment”
here seem to have little real or intrinsic meaning outside the constructed categories.
Presumably, then, if there is illness it is a social one and “reassignment” boils down
to tailoring the body to fit social stereotypes.®

Yet another variant treats identity as an individual choice. We find an example
of this possibility in the case of parents who raise a child as “non-binary” by means
of hiding or suppressing the child’s sex for the sake of the child’s later choices.’
Alignment or non-alignment seem in this example to be chosen “identities,” like

other important decisions about the way one seeks to live. Here the body is

7 See, e.g., Ann Oakley, Sex, Gender, and Society (Toward a New Society) (Temple
Smith, 1972); Judith Butler, Gender Trouble (Routledge, 1990).

8A more radical variant is Judith Butler’s claim that the body itself is a social
construction. See, e.g., Butler, Bodies that Matter (Routledge, 2011).

9 See, e.g., Jessica Botelho-Urbanski, Baby Storm five years later: Preschooler on
top of the world, The Star, July 11, 2016, https://www.thestar.com/
news/gta/2016/07/11/baby-storm-five-years-later-preschooler-on-top-of-the-
world.html.
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externalized and instrumentalized to a certain idea of freedom, sometimes called
“indifferent freedom,” that views any sort of given order or natural direction as
outside of and antagonistic to free acts or decisions.

Finally, the debate sometimes concerns a choice for “gender non-conformity”
as an explicit form of transgression of society’s “rigid[] binary sex/gender system.”!?
Here we have come full circle, and “non-alignment” is treated as a goal, rather than
a problem. This last variant can perhaps be seen in the continual multiplication of
“identities” represented in the expansion of “LGBT” to “LGBTQ+.!
Nonconformity, in other words, is liberation. “Gender identity” must be decided on
by the individual as a way to subvert the identity that has been imposed by regnant
discourses and normative power structures. Stridently rejected, then, is the first

variation’s idea of an underlying personal truth or nature, a sexually differentiated

Cartesian ego or consciousness.

10 Malloy, p. 283. See, e.g., Gayle Salamon, Assuming a Body: Transgender and
Rhetorics of Materiality (Columbia University Press, 2010).

11 This tendency toward ever greater fragmentation can be seen in Wesleyan
University’s offer of “LGBTTQQFAGPBDSM housing, [which] stands for ‘lesbian,
gay, bisexual, transgender, transsexual, queer, questioning, flexual, asexual,
genderf**k, polyamorous, bondage/discipline, dominance/submission,
sadism/masochism.” Katherine Timpf, Wesleyan Now Offering
LGBTTQQFAGPBDSM Housing (Not a Typo), National Review, Feb. 25, 2015,
https://www.nationalreview.com/2015/02/weslyan-offering-lgbttggfagpbdsm-
housing-not-typo-katherine-timpf/.
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Philosophical, legal, and popular depictions of “gender identity” oscillate
among these possibilities and countless variations, and the policies’ definition is
compatible with any of them. Yet, every one of these variations presents its own set
of paradoxes and instabilities. So, Dr. Meriwether is on solid ground in charging that
the policies are ambiguous and vague concerning what precisely constitutes a
“gender identity” and what precisely he is expected to say and think about it. A
warning letter placed in Dr. Meriwether’s personnel file speaks of “gender identity”
as one of many “traits,” Meriwether, 2019 U.S. Dist. LEXIS 151494, at *20, but the
foregoing shows the extreme ambiguity of such a reference.

One of the defendants suggested that university policies do not need to specify
which if any of these variants they are codifying. They are concerned only with
students’ choices and expressions, so that “gender identity” for purposes of the
policies is anything a student declares it to be. /d. at *10. But here again we find the
problem of criteria for distinguishing between valid and invalid forms of declaration.
Logically, this interpretation would amount to nothing more than a university-
granted right to choose any sort of “identity” a given student might want, and a set
of punishments in store for any professor who fails to accept it.

Moreover, this approach is far more complicated in practice than it might
seem at first glance. Compelling faculty and others to adopt the style of address and

pronouns demanded by students according to their own “concept[s]” or
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“perception[s]” (as “male or female or both or neither”) would require adoption of

the many pronouns already invented and promoted by the gender identity movement

and however many more may be invented in the future. See United States v. Varner,

948 F.3d 250, 256-7 (5th Cir. 2020).

This last approach is itself haunted by its evident enshrinement of extreme
philosophical nominalism and voluntarism as the official state metaphysic, a
metaphysic that many prominent and respected philosophers could not endorse by
word or action, even tacitly.

III. First Amendment and academic freedom: the district court’s
interpretation of Garcetti may be influenced by its decontextualized
understanding of Dr. Meriwether’s speech.

In addition to concluding that Dr. Meriwether’s speech did not raise a matter
of public concern, the district court found that his speech failed under Garcetti
because it occurred “pursuant to his official duties as a public employee.”
Meriwether, 2019 U.S. Dist. LEXIS 151494, at *39. The discussion up to now
suggests why the district court’s faulty resolution of the “public concern™ question
may have negatively influenced its treatment of the “official duties” test as well.

The Sixth Circuit has not squarely addressed the question of academic
freedom in relation to the present factual scenario. Savage v. Gee, 665 F.3d 732 (6th

Cir. 2012), relied on by the lower court, involved a librarian, rather than a professor

of philosophy. As this Court in Savage stated, the librarian’s “speech as a committee
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member commenting on a book recommendation was not related to classroom
instruction and was only loosely, if at all, related to academic scholarship.” /d. at
739. Similarly, Evans-Marshall v. Board of Education of Tipp City Exempted Village
School District, 624 F.3d 332 (6th Cir. 2010), which involved a high school teacher
and community standards, did not rule on Garcetti’s application to a university
professor’s academic work.

The lower court arrived at its conclusions despite recognizing Garcetti’s
explicit cautionary qualification “that expression related to academic scholarship or
classroom instruction implicates additional constitutional interests that are not fully
accounted for by this Court’s customary employee-speech jurisprudence.” Garcetti,
547 U.S. at 425. Rather than taking its cue from other circuits, Adams v. Trs. of Univ.
of N.C.-Wilmington, 640 F.3d 550, 564-65 (4th Cir. 2011); Demers v. Austin, 746
F.3d 402, 411 (9th Cir. 2014), the district court lost sight of the unique role of
university professors in the formation of citizens and leaders and the fostering of
rigorous debate concerning important public issues. It also lost sight of the demands
of the First Amendment, “which does not tolerate laws that cast a pall of orthodoxy
over the classroom.” Keyishian, 385 U.S. at 603.

If the district court’s conclusions were intended without qualification, then
speech that occurs in the context of university scholarship and teaching would be

treated no differently than the speech of any other government employee, from that
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of a tax official or librarian to that of an office clerk or receptionist. The facts of this
case show us why Garcetti should not be read in that way.

First of all, issues of public concern, such as those that arise in the
gravitational pull of “gender identity,” require rigorous—and especially
philosophically rigorous—debate. As we have seen the question of gender identity
is a deeply philosophical and even metaphysical question, whose answer will
dramatically shape society.

University-level scholarly discourse serves a unique role in society, both in
terms of its task in the formation of citizens and future leaders, and just as
importantly, in its ability to debate difficult philosophical questions in the most
rigorous way possible. In fact, it is only in academic discourse—in teaching,
research, writing, debate—that the question can be properly addressed.

A wide number of academics share the view that the concept of “gender
identity” needs open academic debate. A recent publication by twelve well-known
scholars of varying philosophical outlooks made this very point.'> The publication
defended the academic expression of “skepticism about the concept of gender

identity” and “opposition to replacing biological sex with gender identity in

2 Twelve Leading Scholars, Philosophers Should Not Be Sanctioned Over Their
Positions on Sex and Gender, INSIDE HIGHER ED., Jul. 22, 2019,
https://bit.ly/2M7mRt1.
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institutional policymaking,” views that “cannot reasonably be regarded as . . . hate
speech.” Censuring or ‘“deplatforming” these scholars would “violate the
fundamental academic commitment to free inquiry” and “threaten[] the ability of
philosophers to engage with the issues of the day.” After all, “[p]olicy makers and
citizens are currently confronting such metaphysical questions about sex and gender
as Whatis aman? . . . What makes someone female?” Philosophers should contribute
to this debate but cannot if there are “narrow constraints on the range of views
receiving serious consideration.” Thus, “[a]cademic freedom, like freedom of
thought more broadly, should be restricted only with the greatest caution, if ever.”!?

Perhaps, for these reasons, the district court’s submission of Dr. Meriwether’s
speech to the “official duties” test was influenced by its separate judgment that Dr.
Meriwether’s speech in question was merely an empty form of civility, rather than
legitimate academic speech. If so, then weight is thrown back onto our discussion of
the “public concern” prong. Yet the foregoing analysis shows how myopic the lower
court’s decontextualized treatment Dr. Meriwether’s use of titles and pronouns was.

The real issue in this case is as vitally important as any today. It is whether,

conformably with the First Amendment, a small but potent minority of ideologues

can hold an entire society and its culture hostage, through its control of language, in

B 1d.
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the very government-sponsored and taxpayer-funded institutions that form future
generations. If the answer is yes, then we will have lost the precious opportunity to
think deeply and carefully about philosophically complex and controversial issues
as the wider society presents them. In fact, we will have lost a vital thinking organ
of democratic society.
CONCLUSION

For the foregoing reasons, the judgment of the district court should be
reversed.

Respectfully submitted,

/S/ RANDALL L. WENGER

RANDALL L. WENGER

Counsel of Record

JEREMY L. SAMEK

Independence Law Center

23 North Front Street, First Floor

Harrisburg, PA 17101

(717) 657-4990
rwenger@indlawcenter.org

Attorneys for Amici Curiae

Dated: June 3, 2020
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