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INTRODUCTION 

 In this lawsuit, Plaintiffs James Derek Mize and Jonathan Daniel Gregg, 

individually and on behalf of their minor child, S.M.-G. (collectively, Plaintiffs), 

challenge decisions by the U.S. Embassy in London—acting under the authority of 

the Department of State and the Secretary of State—to decline to issue a Consular 

Report of Birth Abroad (CRBA) and a U.S. passport to S.M.-G.  Plaintiffs claim 

Defendants’ actions violated the equal protection and due process guarantees of the 

Fifth Amendment of the Constitution.  Plaintiffs also claim Defendants violated the 

Administrative Procedure Act (APA).  Finally, Plaintiffs seek a declaration of 

citizenship for S.M.-G. pursuant to the Immigration and Naturalization Act (INA), 

8 U.S.C. § 1503(a).   

Plaintiffs now move for partial summary judgment on their claim under 

8 U.S.C. § 1503(a), arguing that S.M.-G. acquired citizenship at birth pursuant to 

8 U.S.C. § 1401(c).  Defendants oppose Plaintiffs’ motion and hereby cross-move 

for partial summary judgment on the claim.  The Court should enter judgment in 

favor of Defendants here because the Department’s interpretation of 8 U.S.C. 

§ 1401 to require a biological relationship between a child born abroad and her 

U.S. citizenship-conferring parent(s) is reasonable and entitled to deference.  The 

Court should thus apply this interpretation when considering Plaintiffs’ claim 
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pursuant to 8 U.S.C. § 1503(a).  In doing so, the Court should conclude that S.M.-

G. did not acquire U.S. citizenship automatically at birth.   

To acquire citizenship under § 1401(c) via Mr. Mize and Mr. Gregg, S.M.-

G. would need to have a biological as well as a legal relationship with both parents.  

This has been the Department’s consistent, longstanding interpretation of the 

operative statutory language.  This requirement is not met here.  Accordingly, § 

1401(c) does not operate to confer citizenship upon S.M.-G.  Thus, Plaintiffs’ 

claim pursuant to 8 U.S.C. § 1503(a) must fail.  The Court should deny Plaintiffs’ 

motion for partial summary judgment on the claim and enter judgment in favor of 

Defendants accordingly. 

LEGAL BACKGROUND 

I. Statutory Framework  

There are two “universally accepted” ways to establish citizenship which 

reflect genuine links between the country and the individual—jus soli and jus 

sanguinis.  See Comparelli v. Republica Bolivariana De Venezuela, 891 F.3d 1311, 

1322 (11th Cir. 2018).  Jus soli means “right of land or ground—conferral of 

nationality based on birth within the national territory.” Aleinikoff et al., 

Immigration and Citizenship: Process and Policy 15 (6th ed. 2008).  Jus sanguinis 
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literally means “right of blood—the conferral of nationality based on descent, 

irrespective of the place of birth.”  Id. 

The Fourteenth Amendment provides that “[a]ll persons born … in the 

United States, and subject to the jurisdiction thereof, are citizens of the United 

States[.]”  U.S. Const. amend. XIV, § 1.  Since the Amendment’s enactment, “the 

transmission of American citizenship from parent to child, jus sanguinis, has 

played a role secondary to that of the transmission of citizenship by birthplace, jus 

soli.”  Miller v. Albright, 523 U.S. 420, 478 (1998) (Breyer, J., dissenting) (citing 

Rogers v. Bellei, 401 U.S. 815, 828 (1971)).  While a foreign-born child’s 

acquisition of citizenship through a U.S. citizen parent may be referred to 

colloquially as “birthright citizenship,” see, e.g., Compl. at ¶¶ 33, 84, 99 ( ECF 

No. 1), “the [Supreme] Court has specifically recognized the power of Congress 

not to grant a United States citizen the right to transmit citizenship by descent.”  

Rogers, 401 U.S. at 830 (emphasis added); see also Miller, 523 U.S. at 424 (1998) 

(“Persons not born in the United States acquire citizenship by birth only as 

provided by Acts of Congress.”). 

 The general rules for children born abroad to acquire United States 

citizenship at birth are set forth in 8 U.S.C. § 1401, which “establish[es] a range of 

residency and physical-presence requirements calibrated primarily to the parents’ 
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nationality and the child’s place of birth.”  Sessions v. Morales-Santana, 132 S. Ct. 

1678, 1686 (2017).  Sections 1401(c), 1401(g), and 1409(a) provide requirements 

for U.S. citizenship relevant to the claims raised in this lawsuit.  Section 1401(c) 

provides for the citizenship of “a person born outside of the United States and its 

outlying possessions of parents both of whom are citizens of the United States and 

one of whom has had a residence in the United States or one of its outlying 

possessions, prior to the birth of such person.”  Section § 1401(g) provides for the 

citizenship of  

[a] person born outside the geographical limits of the 
United States and its outlying possessions of parents one 
of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was 
physically present in the United States or its outlying 
possessions for a period or periods totaling not less than 
five years, at least two of which were after attaining the 
age of fourteen years[.] 
 

Section 1409(a), addresses specifically “children born out of wedlock.”  

Section 1409(a) states that “[t]he provisions of ” § 1401(c) and (g) (as well as other 

provisions of § 1401 that are not relevant here) 

shall apply as of the date of birth to a person born out of 
wedlock if— 

(1) a blood relationship between the person and the 
father is established by clear and convincing 
evidence, 
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(2) the father had the nationality of the United States at 
the time of the person’s birth, 

(3) the father (unless deceased) has agreed in writing to 
provide financial support for the person until the 
person reaches the age of 18 years, and 

(4) while the person is under the age of 18 years— 

(A) the person is legitimated under the law of the 
person’s residence or domicile, 

(B) the father acknowledges paternity of the 
person in writing under oath, or 

(C) the paternity of the person is established by 
adjudication of a competent court. 

As discussed further below, the Department applies § 1409 when the child’s 

biological parents are not married to each other at the time of the child’s birth. 

II. Agency Interpretation 

The Secretary of State is “charged with” administering the INA to determine 

the “nationality of a person not in the United States.”  8 U.S.C. § 1104(a).  When a 

child is born overseas, the child’s parents may apply to one of the State 

Department’s consulates for a CRBA that reflects the Department’s determination 

that the child acquired citizenship at birth.  22 C.F.R. § 50.7.  The Secretary of 

State is also authorized to issue U.S. passports.  22 U.S.C. § 211a.  If applying for 

a passport domestically, applicants may appear before a designated passport agent 

in the United States for adjudication.  22 C.F.R. §§ 51.21, 51.28.  CRBAs and 
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passports “have the same force and effect as proof of United States citizenship as 

certificates of naturalization or of citizenship issued by the Attorney General or by 

a court having naturalization jurisdiction.”  Id. § 2705. 

To allow passport adjudicators and consular officers to apply the relevant 

statutory provisions in a consistent and evenhanded way, the State Department has 

interpreted the provisions in its Foreign Affairs Manual (FAM).1  Cf. Zivotofsky ex 

rel. Zivotofsky v. Kerry, 135 S. Ct. 2076, 2082 (2015) (discussing the FAM as a 

reflection of State Department policy).  The FAM explains the Department’s 

understanding that, “[s]ince 1790,” “[a]t least one biological parent” of a child 

born abroad “must have been a U.S. citizen when the child was born” in order for 

that parent to “transmit[] U.S. citizenship at birth” to the child.  8 FAM § 301.4-

1(B); see also id. § 301.4-1(D)(1)(a) (“The laws on acquisition of U.S. citizenship 

through a parent have always contemplated the existence of a blood relationship 

between the child and the parent(s) through whom citizenship is claimed.”).  

Genetic relationships are the usual form of biological relationship between parents 

and children.  8 FAM § 301.4-1(D)(1)(c).  The Department also recognizes 

gestation by a legal mother as a type of biological relationship, even without a 

genetic relationship.  Id.  The Department regards the citizenship of a surrogate 

                                                           
1 The current public version of the FAM is available at https://fam.state.gov/. 
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who gestates a child as “irrelevant to the child’s citizenship analysis.”  8 FAM 

§ 304.3-2(a). 

For the purpose of determining citizenship, the Department applies § 1409 

when there is no biological connection between both parents and the child for 

whom citizenship is sought, regardless of the parents’ legal marital status, sex, or 

sexual orientation.  8 FAM 304.1-2.  By incorporating the physical-presence 

requirements of § 1401 by reference, § 1409 allows a U.S. citizen father to transmit 

U.S. citizenship to a foreign-born child under the same terms as § 1401.  Where, as 

here, the transmission of U.S. citizenship relies upon a biological connection to 

only one U.S. citizen parent, the Department applies the physical presence 

requirements of § 1401(g).  Were both of the child’s biological parents U.S. 

citizens, on the other hand, the Department would have applied § 1401(c). 

Although the law of the jurisdiction where a child is born may sometimes 

create a presumption that children born during the marriage of their legal parents 

are “the issue of that marriage,” 8 FAM § 301.4-1(D)(1)(d), the FAM explains that 

any such “presumption is not determinative in citizenship cases, … because an 

actual biological relationship to a U.S. citizen parent is required.”  Id.; see also id. 

§ 301.4-1(D)(1)(a) (“It is not enough that the child is presumed to be the issue of 

the parents’ marriage by the laws of the jurisdiction where the child was born.  
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Absent a blood relationship between the child and the parent on whose citizenship 

the child’s own claim is based, U.S. citizenship is not acquired.”). 

The FAM requires agents “to investigate carefully” whenever a “doubt 

arises that [a] U.S. citizen” through whom a child claims citizenship—including a 

legal parent of the child—“is biologically related to the child.”  8 FAM § 301.4-

1(D)(1)(d).  Such doubts may arise, for example, “when either of the alleged 

biological parents was married to another person during the relevant time period” 

or when “the child was conceived at a time when the alleged father had no physical 

access to the mother.”  Id.  They also arise whenever a “child was born through 

surrogacy or other forms of assisted reproductive technology.”  Id. 

These rules apply to opposite-sex couples exactly as they do to same-sex 

couples.  Thus, “[a] child born abroad to a surrogate, whose genetic parents are a 

U.S. citizen mother and anonymous sperm donor,” can acquire citizenship only 

under § 1409(c)—not under § 1401—“regardless of whether the woman is married 

and regardless of whether her spouse is the legal parent of the child at the time of 

birth.”  8 FAM § 304.3-2(c).  Likewise, “[a] child born abroad to a surrogate, 

whose genetic parents are a U.S. citizen father and anonymous egg donor,” can 

acquire citizenship only if the father satisfies the requirements of § 1409(a) and 
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§ 1401(g), “regardless of whether the man is married and regardless of whether his 

spouse is the legal parent of the child at the time of birth.”  8 FAM § 304.3-2(f). 

A same-sex couple’s use of surrogacy or other forms of assisted reproductive 

technology (ART) may more readily be apparent to agents than an opposite-sex 

couple’s use of ART.  But the State Department applies the rules to all couples 

evenhandedly—not just those for whom a passport adjudicator or consular officer 

can readily ascertain that ART was used.  For example, the State Department’s 

CRBA application form requires parents to indicate whether they were married to 

the child’s other biological parent when the child was born.  CRBA Application, 

Defs. Ex. A at 4. 

FACTUAL BACKGROUND 

 Plaintiffs James Derek Mize and Jonathan Daniel Gregg are United States 

citizens.  J. Mize Passport, Pls. Ex A (ECF No. 45-1); J. Gregg Passport, Pls. Ex. B 

(ECF No. 45-2).  Mr. Mize was born and raised in the United States.  Pls. Ex. A.  

Mr. Gregg was born in England to a mother who is a U.S. citizen and a father who 

is a citizen of the United Kingdom.  Decl. of J. Gregg (Gregg Decl.) at ¶ 3, 4 (ECF 

No. 46).  Mr. Gregg was raised in the United Kingdom, though he has made 

frequent trips to the United States to visit.  Id. at ¶ 3.  Plaintiffs Mize and Gregg 

met in 2014 in New York, where Mr. Mize was living at the time and Mr. Gregg 
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was visiting.  Id. at ¶ 5; Decl. of J. Mize (Mize Decl.) at ¶ 6 (ECF No. 45).  Mr. 

Gregg moved to the United States later that year and, in 2015, Mr. Mize and Mr. 

Gregg were married in New York.  Gregg Decl. at ¶ 5, 6; Mize Decl. at ¶ 6; Mize-

Gregg Marriage Certificate, Pls. Ex. E (ECF No. 45-5). 

 Plaintiffs Mize and Gregg later had a child conceived via ART.  Surrogacy 

Consent Form, Pls. Ex. H (ECF No. 45-8); S.M.-G. Birth Certificate, Pls. Ex. I 

(ECF No. 45-9).  In 2017, an embryo created using Mr. Gregg’s sperm and an 

anonymous donor’s egg was implanted successfully in a gestational surrogate in 

London.  Mize Decl. at ¶ 18, 19; Gregg Decl. at ¶ 12, 13.  In the summer of 2018, 

Plaintiff S.M.-G. was born in the United Kingdom.  Pls. Ex. I.  The Central 

London Family Court issued a Parental Order declaring that S.M.-G. is to be 

treated in law as the child of the married parents, Mr. Mize and Mr. Gregg.  

Central London Family Court Parental Or., Pls. Ex. K (ECF No. 45-11).  The 

General Registrar Office issued a birth certificate shortly thereafter, identifying 

Mr. Mize and Mr. Gregg as the child’s legal parents.  Pls. Ex. I. 

 In the fall of 2018, Mr. Mize and Mr. Gregg returned to the United States 

with S.M.-G.  Compl. at ¶47.  The family currently resides in Decatur, Georgia.  

Compl. at ¶47.  In the spring of 2019, Mr. Mize applied to the Social Security 

Administration (SSA) for a Social Security card for S.M.-G. and the application 
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was denied.  Mize Decl. at ¶¶ 32, 33.  SSA staff notified Mr. Mize that additional 

evidence of S.M.-G.’s U.S. citizenship was required.  Id. 

 Mr. Mize and Mr. Gregg then appeared at the U.S. Embassy in London to 

apply for a CRBA and a U.S. passport for S.M.-G.  Mize Decl. at ¶ 35; Gregg 

Decl. at ¶ 24.  Their applications on behalf of S.M.-G. were denied.  Ltr. from 

Dep’t of State (Apr. 24, 2019), Ex. L (ECF No. 45-12).  The Department of State’s 

denial letter stated that S.M.-G.’s application for a CRBA was denied because “[i]t 

has been determined that based upon the information provided . . . , the biological 

U.S. citizen parent was not physically present in the United States for five years 

prior to the child’s birth, at least two years of which were after the parent reached 

the age of fourteen, as required under the provisions of section 301(g) of the 

[INA].”  Id.   

 On July 23, 2019, Plaintiffs filed this lawsuit, raising four claims.  Count I 

seeks a declaration of citizenship for S.M.-G. under the INA, 8 U.S.C. § 1503.  

Compl. at ¶¶ 62-69.  Count II alleges that the Department’s evaluation of S.M.-

G.’s CRBA and passport applications under § 1401(g) and § 1409, instead of 

§ 1401(c), violates the Due Process Clause of the Fifth Amendment.  Compl. at 

¶¶70-81.  Count III alleges that the Department has a policy of routinely deeming 

children born abroad to same-sex married couples to be “born out of wedlock,” in 
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violation of the equal protection guarantees of the Fifth Amendment.  Compl. at 

¶¶82-90.  Lastly, Count IV seeks judicial review under the APA, 5 U.S.C. § 706, of 

the Department’s denial of the CRBA and passport applications.  Compl. at ¶¶91-

101. 

 On November 4, 2019, Defendants filed a motion to dismiss the Complaint 

in its entirety for failure to state a claim pursuant to Fed. R. Civ. P. 12(b)(6).  Defs. 

Mot. to Dismiss (ECF No. 32).  The motion to dismiss has been fully briefed and is 

currently pending before the Court.  See id., Pls. Opp. to Mot. to Dismiss (ECF No. 

35); Defs. Reply in Supp. of Mot. to Dismiss (ECF No. 42).   

On January 17, 2020, Plaintiffs filed a motion for partial summary judgment 

on Count I of the Complaint, seeking a declaration of citizenship for S.M.-G. 

pursuant to 8 U.S.C. § 1503.  Defendants come now in response to Plaintiffs’ 

motion for partial summary judgment and cross-move for summary judgment on 

the claim.   

LEGAL STANDARD 

 Summary judgment is proper “if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with affidavits, if any, show that 

there is no genuine issue as to any material fact and that the moving party is 

entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(c).  A fact is material 
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when, under the governing substantive law, it could affect the outcome of the case.  

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); Lofton v. Sec’y of 

Dep’t of Children and Family Servs., 358 F.3d 804, 809 (11th Cir. 2004).  A 

dispute about a material fact is genuine if “the evidence is such that a reasonable 

jury could return a verdict for the nonmoving party.”  Anderson, 477 U.S. at 248.  

The purpose of summary judgment is to pierce the pleadings and to assess the 

proof in order to determine whether there is a genuine need for trial.  Matsushita 

Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986); see also Celotex 

Corp. v. Catrett, 477 U.S. 317 (1986). 

 A party’s reliance upon the allegations or denials in the pleadings is 

insufficient to withstand a motion for summary judgment.  Walker v. Darby, 911 

F.2d 1573, 1576-77 (11th Cir. 1990) (citing Anderson, 477 U.S. at 242).  Rather, 

the party must set forth specific facts showing there is a genuine issue for trial.  Id.  

“A mere ‘scintilla’ of evidence supporting the opposing party’s position will not 

suffice . . . .”  Id. at 1577.  Conclusory, vague, and general allegations about 

violations of law based on a party’s subjective beliefs are likewise insufficient.  

Fullman v. Graddick, 739 F.2d. 553, 557 (11th Cir. 1984).  Absent such a showing 

of specific facts, judgment shall be entered against the non-moving party.  Fed. R. 

Civ. P. 56(e).   
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ARGUMENT 

I. The State Department Appropriately Interprets § 1401 To Require A 
Biological Relationship Between A Child And Her Legal Parents.  

 
A. Section § 1409(a)’s Explicit Requirement Of A Biological 

Relationship Does Not Undermine § 1401’s Implicit Requirement.  
 

Plaintiffs assert that Congress necessarily intended to exclude a biological 

relationship requirement from § 1401 because the current version of § 1409(a) 

expressly creates such a requirement.  Pls. Mot. for Partial Summ. J. at 11-12.  The 

explicit biological-relationship requirement of § 1409(a) does not provide a sound 

basis to construe § 1401 as lacking such a requirement.  Thus, Plaintiffs’ inference 

is unwarranted. 

As an initial matter, when Congress passed the INA in 1952, § 1409(a)’s 

predecessor did not contain language explicitly requiring a biological relationship.  

At that point, § 301(a)(3) and § 301(a)(7) of the statute—the predecessors to 

§ 1401(c) and (g), respectively—both applied to children “born . . . of parents” 

where either both parents were U.S. citizens (§ 301(a)(3)) or one parent was a U.S. 

citizen and the other an alien (§ 301(a)(7)).  INA § 301(a)(3), (7), 66 Stat. 163, 

235-36.  And § 309(a)—the predecessor to § 1409(a)—provided that § 301(a)(3) 

and (7) “shall apply as of the date of birth to a child born out of wedlock … , if the 
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paternity of such child is established while such child is under the age of twenty-

one years by legitimation.”  Id. § 309(a), 66 Stat. at 238. 

Thus, when the INA was enacted, the juxtaposition between the original 

versions of § 1401(c) and (g) on the one hand and § 1409(a) on the other did not 

suggest that Congress envisioned a biological connection as more (or less) 

necessary for children born outside of a marriage than for those born within a 

marriage.  To the contrary, § 301(a)(3) and (7)’s conferral of citizenship on a child 

“born . . . of parents” remains the same requirement as in § 1401 today—and, for 

the reasons Defendants have explained, requires a biological relationship between the 

child and the parents.  But when a child is born outside a marriage, the child’s 

parentage necessarily has to be “established” through some process.  See, e.g., 

Ablang v. Reno, 52 F.3d 801, 805 (9th Cir. 1995).  In that context, § 309(a) served 

to determine who the child’s “parents” were for the purpose of applying 

§ 301(a)(3) or (7) to the child. 

Congress amended § 309(a) in 1986, adding the explicit “blood relationship” 

language and requiring that the relationship be “established by clear and 

convincing evidence.”  INA Amendments of 1986, Pub. L. No. 99-653, § 13, 100 

Stat. 3655, 3657.  By this amendment, Congress elaborated on the framework for 

establishing biological paternity and heightened the relevant evidentiary burden.  
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But that amendment does nothing to suggest that § 1401 excludes a biological-

relationship requirement.  That is true for two reasons.  First, Congress did not alter 

the operative “born . . . of parents” language of § 1401 when amending § 1409(a), 

nor has it done so since.  The Supreme Court has recognized that “‘negative 

implications raised by disparate provisions are strongest’ when the provisions were 

‘considered simultaneously when the language raising the implication was 

inserted.’” Gross v. FBL Fin. Servs., Inc., 557 U.S. 167, 175 (2009); see also Lindh 

v. Murphy, 521 U.S. 320, 330 (1997) (describing this as a “familiar rule”).  Thus, to 

the extent § 1409(a) sheds light on the meaning of § 1401, the version of § 1409(a) 

that is most relevant is the one contemporaneously adopted in 1952—and that 

provision, like § 1401, states a biological-relationship requirement implicitly rather 

than explicitly.   

Second, Congress’s addition of the “blood  relationship” language to 

§ 1409(a) did not create a biological-relationship requirement where none existed 

before.  It simply made that requirement more explicit in the circumstances 

addressed by that provision and required the relationship to be “established by 

clear and convincing evidence.”  The original § 309(a) already required a “blood 

(biological) relationship between the alleged father and the child at birth.”  United 

States v. Marguet-Pillado, 560 F.3d 1078, 1082 (9th Cir. 2009); see also Miller v. 
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Albright, 523 U.S. 420, 435 (1998) (opinion of Stevens, J.).  Thus, even if the 

contrast between modern-day § 1401 and modern-day § 1409(a) could shed light 

on what Congress meant when it enacted § 1401’s operative language in the 

original INA, modern-day § 1409(a) does not imply—any more than the original 

§ 309(a) did—that children born within a marriage may claim citizenship through 

parents to whom they are not biologically related.  Section 1409(a) simply serves, 

as the original § 309(a) did, to identify the child’s male “parent” for the purpose of 

applying “[t]he provisions of [§ 1401]” to that child, 8 U.S.C. § 1409(a). 

There is accordingly no basis to infer that Congress intended to include a 

biological-relationship requirement only in §1409(a).  The Department has long 

interpreted § 1401 to require a biological relationship, and Congress was 

presumably aware of that interpretation when it amended § 1401 and § 1409 in 

1986.  See, e.g., Lorillard v. Pons, 434 U.S. 575, 580-81 (1978) (“Congress is 

presumed to be aware of administrative . . . interpretation of a statute and to adopt 

that interpretation when it reenacts a statute without change.”).  If Congress wished 

to eliminate § 1401’s existing biological-relationship requirement and abrogate the 

Department’s practice, it would have done so not through implied repeal by 

negative inference but by an express amendment.  In other words, Congress would 

have taken the opportunity—while amending an unrelated part of § 1401—to 
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clarify that legal parentage was sufficient to convey citizenship under that 

provision.  “It is well established that when Congress revisits a statute giving rise 

to a longstanding administrative interpretation without pertinent change, the 

‘congressional failure to revise or repeal the agency’s interpretation is persuasive 

evidence that the interpretation is the one intended by Congress.’”  Commodity 

Futures Trading Comm’n v. Schor, 478 U.S. 833, 846 (1986) (quoting NLRB v. 

Bell Aerospace Co., 416 U.S. 267, 274-75 (1974)). 

Finally, Plaintiffs are likewise incorrect to argue that the Department’s 

interpretation is “inconsistent with the design and structure of the INA.”  Pls. Mot. 

for Partial Summ. J. at 13-14.  Plaintiffs challenge the Department’s interpretation 

as “superfluous” and “redundant.”  Id.  However, as discussed above, § 1409(a) 

requires unmarried fathers not only to prove a biological relationship with their 

children, but to do so by clear and convincing evidence.  Section 1401’s biological-

relationship requirement, by contrast, can be satisfied by a preponderance of the 

evidence.  8 FAM § 301.4-1(D)(1)(b)(2).  Thus, although both provisions require a 

biological relationship, there is a meaningful distinction between the two. 

The statutory text thus supports the Department’s view that a child can 

acquire citizenship under § 1401 only if she is biologically related to her parents. 
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B. The Common Law Presumption Of Parentage Does Not 
Invalidate The Statutory Biological-Relationship Requirement.  

 
Plaintiffs maintain that the general common law spousal presumption of 

parentage is incorporated in § 1401.  Pls. Mot. for Partial Summ. J. at 15-18.  

Plaintiffs assert that “[n]othing in the text or context of the INA suggests that 

Congress intended to overthrow this centuries-old understanding that marital 

children are the legal children of both spouses” and that parentage “does not turn 

solely on biology.”  Id. at 18.  Plaintiffs’ acknowledgement of common law 

presumptions of parentage does not undermine the biological foundation of jus 

sanguinis citizenship.   

Although the law of the jurisdiction where a child is born may sometimes 

create a presumption that children born during the marriage of their legal parents 

are “the issue of that marriage,” 8 FAM § 301.4-1(D)(1)(d), the FAM explains that 

any such “presumption is not determinative in citizenship cases, … because an 

actual biological relationship to a U.S. citizen parent is required.”  Id.; see also id. 

§ 301.4-1(D)(1)(a) (“It is not enough that the child is presumed to be the issue of 

the parents’ marriage by the laws of the jurisdiction where the child was born.  

Absent a blood relationship between the child and the parent on whose citizenship 

the child’s own claim is based, U.S. citizenship is not acquired.”).  Thus, the 

common law presumption of legitimacy may affect the determination of a child’s 
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legal “parents” for purposes of §1401, but the presumption has no bearing on 

whether a child was “born . . . of” his legal parents, as required by the provision.     

Stated differently, the common law presumption is irrelevant to whether a 

child is “born  . . . of” his parents for purposes of § 1401, even if it may sometimes 

remain relevant to determining a child’s legal “parents.”  That is because the 

presumption is not a rule of evidence concerning the determination of a child’s 

actual biological father.  It is instead the opposite: “a substantive rule of law” 

providing that it is “irrelevant . . . whether a child conceived during, and born into, 

an existing marriage was begotten by someone other than the husband.”  Michael 

H. v. Gerald D., 491 U.S. 110, 119 (1989) (plurality opinion).   In effect, the 

presumption supplies a legal fiction that paternity exists, irrespective of a 

biological relationship.  But in enacting § 1401, Congress made a specific choice 

about the relevance of an actual biological relationship.  The determination 

whether a child is “born . . . of ” his  parents turns on exactly the biological facts 

that the presumption treats as irrelevant.  All applicants are required to prove 

claims to U.S. citizenship, including documentation concerning ART, where 

applicable.  See 22 C.F.R. § 51.40; see also 8 FAM 304.3-4; see also id. ¶ a. 

Nor does the presumption undercut the Department’s view that biology was 

historically central to jus sanguinis citizenship.  Insofar as the historical citizenship 
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laws allowed children to acquire citizenship from their mothers’ husbands without 

any consideration of biological paternity, they treated “marriage as a proxy for a 

blood relationship.”  Abrams & Piacenti, Immigration’s Family Values, 100 Va. L. 

Rev. 629, 658 (2014).  That is no basis to conclude, as Plaintiffs suggest, that 

biological relationships are unimportant to jus sanguinis citizenship.  To the 

contrary, it highlights the importance of biological relationships: When they did 

not exist, it was considered better to presume that they existed than to eliminate the 

requirement that they exist. 

C. The Court Should Defer To The Department’s Interpretation. 
 
 To the extent § 1401 remains ambiguous notwithstanding the textual and 

contextual factors favoring the State Department’s interpretation, a tiebreaking 

factor is the deference owed to that interpretation under Skidmore v. Swift & Co., 

323 U.S. 134 (1944).  Skidmore and its progeny recognize that agency 

interpretations lacking the force of law may nonetheless warrant deference “given 

the ‘specialized experience and broader investigations and information’ available 

to the agency, and given the value of uniformity in its administrative and judicial 

understandings of what a national law requires.”  United States v. Mead Corp., 533 

U.S. 218, 234 (2001) (citation omitted; quoting Skidmore, 323 U.S. at 139, 140).  

Such interpretations are entitled to some deference based upon their power to 
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persuade.  Martin v. Social Security Admin, Comm’r, 903 F.3d 1154, 1159 (11th 

Cir. 2018).  The deference afforded the agency’s interpretation depends upon the 

“thoroughness evident in its consideration, the validity of its reasoning, its 

consistency with earlier and later pronouncements, and all those factors which give 

it power to persuade . . . .”  Skidmore, 323 U.S. at 140.  Other decisions reflect a 

similar approach.  See, e.g., Kasten v. Saint-Gobain Performance Plastics, Corp., 

563 U.S. 1, 15-16 (2011); Federal Express Corp. v. Holowecki, 552 U.S. 389, 401-

02 (2008) (“The agency’s interpretive position . . . provides a reasonable 

alternative that is consistent with the statutory framework.  No clearer alternatives 

are within our authority or expertise to adopt; and so deference to the agency is 

appropriate under Skidmore.”) 

The State Department’s longstanding interpretation of § 1401, § 1409, and 

related provisions is exactly the sort of interpretation that warrants Skidmore 

deference.  To begin, the interpretation reflects the Department’s “‘specialized 

experience’” and its appreciation of the need for “uniformity,” Mead, 533 U.S. at 

234.  The Department has long been concerned about the phenomenon of 

individuals fraudulently claiming citizenship on behalf of a child born abroad who 

is not actually theirs.  Memo. From Asst. Sec’y of State for Consular Affairs 

(Feb. 13, 2012), Defs. Ex. B; Excerpts from P. Peek Dep., Defs. Ex. C; see, e.g., 
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8 FAM § 301.4-1(E) (concerning suspected fraud or falsehood in citizenship 

claims).   

Of course, citizenship fraud is not limited to the context of assisted 

reproduction, and a biological-relationship requirement is not a failsafe means of 

preventing it.  But because biological relationships can easily and objectively be 

verified through DNA testing, such a requirement is a powerful way to address 

concerns about fraud.  Without it, citizenship claims could be supported merely by 

documents purporting to show legal relationships between parents and child, and it 

can be extremely difficult (especially in certain countries) to verify that such 

documents are genuine and accurate.  See, e.g., Joint Statement of USCIS and the 

Dep’t of State, U.S. Suspends Processing New Nepal Adoption Cases Based on 

Abandonment (Aug. 6, 2010), Ex. D (explaining that, in Nepal, “[c]ivil documents, 

such as … birth certificates[,] often include data that has been changed or 

fabricated”).   

A case pending in the District Court for the District of Columbia—Sabra v. 

Pompeo, No. 19-cv-2090 (D.D.C.)—illustrates the problem.  It concerns a child 

born in Gaza whose alleged biological parents are both U.S. citizens.  The plaintiff, 

the child’s putative father, asserts that the child acquired citizenship under 8 U.S.C. 

§ 1401(c).  Based on a number of factors—including the advanced age of the 
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child’s putative mother, her claim to have received no prenatal care, the child’s 

alleged birth in a private home unattended by medical professionals, and the 

embassy’s inability to directly view and assess the child—the U.S. embassy 

requested additional evidence to establish the child’s biological parentage, such as 

prenatal or post-natal medical records, photographs taken during the putative 

pregnancy, or DNA testing.  The putative parents refused to provide such evidence.  

They provided only a birth certificate issued by the Hamas-controlled Interior 

Ministry in Gaza, which identified them as the child’s legal parents.  If § 1401(c)’s 

“born … of parents” language were interpreted to require only legal, not 

biological, parentage, then the State Department would be required to undertake a 

complex investigation into the genuineness and accuracy of the birth certificate, 

rather than relying on far more straightforward evidence of biological parentage.  

Similar fraud concerns arise in many circumstances.  See, e.g., Alzokari v. Pompeo, 

2019 WL 3805083 (E.D.N.Y. Aug. 13, 2019) (challenge to passport revocation 

resulting from fraud concerns regarding plaintiff ’s parentage claim for a child he 

later admitted was his grandson), appeal filed, No. 19-3133 (2d Cir. Oct. 1, 2019). 

The State Department’s assessment of fraud concerns is a strong reason for 

the Court to defer to the Department’s interpretation of the INA.  Cf. Fiallo v. Bell, 

430 U.S. 787, 799 n.8 (1977) (explaining that, in adopting a provision not at issue 
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here, “Congress may well have given substantial weight” to the “difficulty” of 

parentage determinations “and the potential for fraudulent visa applications that 

would have resulted from a more generous drawing of the line”).  The 

Department’s interpretation reflects its “‘specialized experience’” in adjudicating 

thousands of applications for citizenship documents, as well as its appreciation of 

the need for standards that can be applied “uniform[ly]” in countries around the 

world, including those where legal documents may be falsified or inaccurate.  

Mead, 533 U.S. at 234.  And the interpretation accounts for the Department’s 

predictive judgment that eliminating a biological-relationship requirement would 

increase citizenship fraud.  Cf. Mo.-Kan.-Tex. R. Co. v. United States, 632 F.2d 

392, 406 (5th Cir. 1980) (“In making a predictive judgment, the expertise of the 

[agency] supplements, and may supplant, the projections placed in the record by 

the parties.”). 

Nor is fraud the only relevant concern.  If a child could acquire citizenship 

through a legal parent regardless of whether he is biologically related to that 

parent, then the conferral of U.S. citizenship on children born overseas would 

depend on the legal parentage laws of more than two hundred countries, some of 

which recognize forms of parentage inconsistent with Congress’s intent or this 

country’s traditions of jus sanguinis citizenship.  For example, the law of Ontario, 
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Canada, currently affords automatic recognition to up to four intended parents 

designated in a surrogacy agreement, and allows courts to recognize more than 

four.  Children’s Law Reform Act, R.S.O. 1990, c. C.12, §§ 10, 11, available at 

https://www.ontario.ca/laws/statute/90c12. 

In addition, the State Department’s position is consistent and longstanding.  

As the Foreign Affairs Manual explains, a biological relationship with a U.S. 

citizen parent has been a prerequisite to citizenship for a child born abroad “[s]ince 

1790.”  8 FAM § 301.4-1(B).  And to facilitate the evenhanded application of the 

requirement to people claiming citizenship under a wide range of circumstances, 

the State Department’s application form for a CRBA—as noted above—asks 

parents to indicate whether they were married to the child’s other biological parent 

when the child was born.  There is no basis to suggest that the interpretation at 

issue in this case reflects “‘post hoc rationalizatio[n],’” as opposed to the kind of 

“careful consideration” that warrants Skidmore deference, Kasten, 563 U.S. at 15-

16. 

The State Department’s position is also eminently reasonable as a 

construction of the INA, even assuming alternative constructions could also be 

regarded as reasonable.  As discussed above, § 1401’s use of the phrase “born of” 

supports the Department’s interpretation of that provision to entail a biological-
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relationship requirement.  That interpretation is further corroborated by the 

statutory context, including the historical understanding of jus sanguinis 

citizenship.  And it serves important governmental objectives, including the 

prevention of citizenship fraud.  A contrary interpretation, even if plausible, is not 

so clearly correct as to foreclose the State Department’s view. 

D. Other Courts’ Decisions Do Not Preclude Judgment In 
Defendants’ Favor.  

 
Plaintiffs cite decisions from other courts in an effort to demonstrate that the 

Department’s interpretation has been or should be rejected.  Pls. Mot. for Partial 

Summ. J. at 18-21.  Of course, this Court is not bound by the decision of any other 

court relied upon by Plaintiffs.  And, for the reasons set forth herein, a closer 

examination of the law favors Defendants’ position.  

Plaintiffs discuss in particular cases from the Second and Ninth Circuits.  

Pls. Mot. for Partial Summ. J. at 18-21.  Plaintiffs turn to the Second Circuit’s 

decision in Jaen v. Sessions, 899 F.3d 182 (2d Cir. 2018), to demonstrate the term 

“parents,” as used in § 1401, “is not limited to biological parents.”  Pls. Mot. for 

Partial Summ. J. at 21.  In Jaen, the Second Circuit held that the husband of a 

child’s biological mother was the child’s “parent’ at the time of his birth for 

purposes of § 1401(g).  Jaen, 899 F.3d at 184-88.  But Jaen ignored the statute’s 

“born . . . of” language; the Court wrongly believed that the “sole question” was 
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whether the husband was the child’s “parent,” id. at 185.  Thus, contrary to 

Plaintiffs’ contention, Jaen is not a “directly-on-point” decision rejecting the 

Department interpretation of § 1401 at issue in this case. 

Moreover, Plaintiffs disregard the Second Circuit’s analysis of the operative 

language in Colaianni v. INS, 490 F.3d 185 (2d Cir. 2007), which supports the 

Department’s interpretation.  The petitioner in that case claimed citizenship under 

a predecessor to 8 U.S.C. § 1401(c).  Colaianni, 490 F.3d at 187.   One reason the 

petitioner’s claim failed was that § 1401(c) “pertains only to the acquisition of 

citizenship ‘at birth,’” and the petitioner had been adopted by his U.S. citizen parents 

only after his birth.  490 F.3d at 187; see id. at 186.  But the Second Circuit did not 

base its ruling solely on that ground.  The court also rejected the petitioner’s 

argument that by following the word “born” with “the preposition ‘of,’ rather than 

‘to,’ Congress implied that biological parentage is not necessary for a person to 

claim citizenship under” § 1401(c).  490 F.3d at 187.  It found that argument 

“contradicted by the plain language of the statute, which refers to persons ‘born . . . 

of parents both of whom are citizens of the United States’” as well as “pertain[ing] 

only to the acquisition of citizenship ‘at birth.’”  Id. (emphasis in original). 

With respect to the Ninth Circuit, Plaintiffs cite Scales v. INS, 232 F.3d 1159 

(9th Cir. 2000), and Solis-Espinoza v. Gonzales, 401 F.3d 1090 (9th Cir. 2005).  
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Pls. Mot. for Partial Summ. J. at 18-21.  Both cases held that § 1401 does not 

include a biological-relationship requirement.  Scales, 232 F.3d at 1164; Solis-

Espinoza, 401 F.3d at 1091.  In a recent case, Dvash-Banks v. Dep’t of State, No. 

2:18-cv-00523, 2019 WL 911799, *7 (C.D. Cal. Feb. 21, 2019), the district court 

of the Central District of California, reached a similar conclusion, applying Scales 

and Solis-Espinoza to issue a declaration of U.S. citizenship pursuant to 8 U.S.C. 

§ 1503(a).  Defendants in Dvash-Banks have appealed the district court’s decision, 

and argue that Scales and Solis-Espinoza were wrongly decided for reasons similar 

to those submitted for this Court’s consideration here.  Dvash-Banks v. Dep’t of 

State, No. 19-55517 (9th Cir.).  The Dvash-Banks appeal is currently pending, with 

the matter having been fully briefed.  Simply put, the legal questions at hand 

remain unresolved and the way is open for this Court to adopt what Defendants 

submit is the correct view—that § 1401, properly construed, encompasses a 

biological relationship requirement.  

E. The Department’s Interpretation Does Not Raise Constitutional 
Concerns.  

 
 Plaintiffs argue that, if there is any ambiguity as to whether a biological 

relationship is required by the statute, the canon of constitutional avoidance 

disfavors the Department’s interpretation.  Pls. Mot. for Partial Summ. J. at 27-38.  

That is incorrect.  Plaintiffs assert that adopting the Defendants’ interpretation 
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would raise three constitutional questions: whether the biological-relationship 

requirement “violates (1) same-sex couples’ fundamental right to marry and 

attendant, protected liberty interest in their marriage; (2) the fundamental rights of 

families headed by same-sex couples to be recognized as a family, including the 

rights to family privacy, integrity, and association; and, (3) the right to equal 

protection for same-sex couples and their children.”  Id. at 30.  Plaintiffs argue that 

the implication of these Fifth Amendment questions counsels against construing 

the statute as the Department has for decades.  Id. at 27.  Yet, the Department’s 

interpretation raises no constitutional concerns. 

1. Defendants’ Interpretation Does Not Present A Due Process 
Concern.  

 
Plaintiffs are simply wrong to state that the Department “ignores,” 

“disregards,” or “refus[es] to recognize” the lawful marriages of same-sex couples, 

including Plaintiffs, Pls. Mot. for Partial Summ. J. at 29-31.  Defendants have not 

treated Mr. Mize and Mr. Gregg as “legal strangers” or the Mize-Gregg family “as 

if they were not family at all,” id. at 29.  Rather, Defendants applied a facially 

neutral policy, which implements the statutory requirement that the citizenship-

conferring parent have a biological relationship with the child—regardless of the 

sexual orientation of the child’s legal parents.  Plaintiffs do not allege that the 

Department refused to accept the documents reflecting the couple’s legal marriage 

Case 1:19-cv-03331-MLB   Document 50   Filed 02/14/20   Page 38 of 47



31 
 

as sufficient proof thereof—nor have they made such a showing on their motion.  

Furthermore, Defendants did not, nor do they now, dispute that S.M.-G. is the 

“marital child” of Mr. Mize and Mr. Gregg.  Rather, the pertinent question is 

whether S.M.-G. is “born . . . of” her parents.  The mere existence of a biological-

relationship requirement or that the circumstances here do not meet the 

requirement do not compel the conclusion that Plaintiffs have been denied due 

process.  

Contrary to Plaintiffs’ assertion, Pls. Mot. for Partial Summ. J. at 21-22, 

Defendants are not, therefore, in violation of the Supreme Court’s decisions in 

United States v. Windsor, 570 U.S. 744 (2013), Obergefell v. Hodges, 135 S. Ct. 

2584 (2015), and Pavan v. Smith, 137 S. Ct. 2075 (2017), requiring the equal 

treatment of same-sex marriages, including equal access to the full “constellation 

of benefits” attendant to marriage, Obergefell, 135 S. Ct. at 2601.   

Plaintiffs allege that the Department’s interpretation infringes upon the 

fundamental right of same-sex couples “to form and be a family” by denying birth 

citizenship to children like S.M.-G.  Pls. Mot. for Partial Summ. J. at 32-33.  

Conspicuously absent from Plaintiffs’ conclusory analysis is any explanation as to 

how a biological-relationship requirement constrains the ability to create families 

for same-sex couples.  Plaintiffs have not pointed to anything in the Department’s 
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interpretation of § 1401 to require a biological relationship that impedes Plaintiffs’ 

ability—or any other couples’ ability—to enter into a lawful marriage, have that 

marriage recognized under the law, or establish families.  To the extent that 

couples using ART to create families may be required to provide evidence of a 

qualifying biological relationship to meet the requirement of the statute, see Pls. 

Mot. for Partial Summ. J. at 33-34, such evidence may be required of all couples 

seeking citizenship for their children pursuant to § 1401. 

 Plaintiffs’ analysis also fails to set forth the basis for their conclusion that 

there is a fundamental right to citizenship at birth for children lacking a biological 

relationship to a qualifying U.S. citizen parent, regardless of whether that parent is 

in a same- or opposite-sex couple.  The extension of citizenship to foreign-born 

children is not a constitutionally enshrined right for either the U.S. citizen or the 

child seeking to acquire citizenship; rather, it is a right granted by Congress.  

Rogers, 401 U.S. at 827; see also Miller, 523 U.S. at 453 (Scalia, J., concurring) 

(“Petitioner, having been born outside the territory of the United States, is an alien 

as far as the Constitution is concerned, and can only become a citizen by being 

naturalized, either by treaty, . . . or by authority of Congress.”) (internal citation 

and quotation marks omitted).  Further, the Supreme Court has underscored the 

importance of a biological connection between the child seeking to acquire 
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citizenship and the U.S. citizen seeking to confer citizenship.  See, e.g., Miller, 523 

U.S. at 438 (“There is no doubt that ensuring reliable proof of a biological 

relationship between the potential citizen and its citizen parent is an important 

governmental objective.”) (plurality op.); Nguyen v. INS, 533 U.S. 53, 62 (2001) 

(acknowledging “the importance of assuring that a biological parent-child 

relationship exists” for the purposes of a U.S. citizen father conferring citizenship 

on a child born abroad).   

Plaintiffs are thus wrong to suggest that the transmission of citizenship to a 

non-biological child is among “‘the constellation of benefits . . . linked to 

marriage,’” Pavan v. Smith, 137 S. Ct. 2075, 2077 (2017) (per curiam) (quoting 

Obergefell v. Hodges, 135 S. Ct. 2584, 2601 (2015)).  Nor is the asserted right to 

transmit citizenship to a non-biological child “‘deeply rooted in this Nation’s 

history and tradition,’” as would be necessary for the Due Process Clause to 

protect it, Washington v. Glucksberg, 521 U.S. 702, 721 (1997).  No married 

couple—whether same- or opposite-sex—has a right to transmit citizenship under 

§ 1401 to a child who is not biologically related to both parents. 

Lastly, Plaintiffs fail to establish how the Department’s interpretation 

disregards legal parent-child relationships.  See Pls. Mot. for Partial Summ. J. at 

32-33.  As discussed above, the status of the parent-child legal relationship is 
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recognized and important to other determinations made by the Department, but is 

simply irrelevant to § 1401’s requirement that a child be “born . . . of” her parents.  

The question of citizenship here turns on the biological relationship, not the legal 

one. 

 There is, therefore, no cognizable Fifth Amendment due process concern 

with the Department’s interpretation. 

2. Defendants’ Interpretation Does Not Present An Equal 
Protection Concern.  

 
Plaintiffs are also wrong to suggest that the Department’s interpretation 

would “treat the marriages of same-sex couples as second class, discriminate 

against those couples on account of their sexual orientation and sex, and 

discriminate against their children.”  Pls. Mot. for Summ. J. at 34-35.   The 

Department’s interpretation of § 1401 treats the children of married same-sex 

couples exactly as it treats the children of married opposite-sex couples.  When 

children are biologically related to both parents, they are “born . . . of” their parents 

and eligible to acquire citizenship under § 1401(c) or (g), if the other statutory 

requirements are satisfied.  When children are not biologically related to both 

parents, they are not “born . . .  of ” their parents and thus cannot acquire 

citizenship under § 1401(c) or (g).  Instead, they may acquire citizenship through a 
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U.S. citizen father under § 1409(a) or through a U.S. citizen mother under 

§ 1409(c).   

Additionally, the Department’s relevant policies require all parents to 

indicate on the CRBA application form whether they were married to the child’s 

other biological parent when the child was born.  Defs. Ex. A at 4.  Plaintiffs fail to 

point to any policy or allegations of fact to establish that the Department applies its 

policies in a manner that treats same-sex and opposite-sex couples differently.   

A facially neutral policy does not raise equal protection concerns simply 

because it may have a disproportionate effect on one group.  See, e.g., Village of 

Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 265 (1977).  

Many children of opposite-sex couples lack a biological relationship with both 

parents,2 and some children of same-sex couples have a biological relationship 

with both parents.3  It is not legally relevant that the children of opposite-sex 

couples more often have a biological relationship with both parents than the 

                                                           
2 Infertility affects more than one in ten couples (Office of Population 

Affairs, xpM2r), and clinics in the United States perform nearly 300,000 ART 
cycles each year (CDC, Dep’t of Health & Human Servs., ART Success Rates (Nov. 
15, 2019), https://go.usa.gov/xpM2Y). 

 
3 Two women who are married to each other may both have a biological 

relationship with their child if one spouse contributes the egg and the other gestates 
the fetus. See 8 FAM § 301.4-1(D)(1)(c); id. § 304.3-1(b). 
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children of same-sex couples.  Plaintiffs have not suggested—nor could they—that 

the Department adopted or reaffirmed the challenged policy “at least in part 

‘because of,’” rather than “merely ‘in spite of,’” any disproportionate effect on the 

children of same-sex couples, Personnel Adm’r of Mass. v. Feeney, 442 U.S. 256, 

279 (1979). 

Even if there were binding authority in this Circuit requiring heightened 

scrutiny for classifications based upon sexual orientation, which there is not, 

Defendants’ policy is not subject to any heightened scrutiny because the policy 

does not present any classification resulting in discrimination against a protected 

class.  Furthermore, because Plaintiffs have failed to establish that they have been 

treated differently than other similarly situated persons, the Court need not even 

reach the question of whether the Department’s interpretation survives rational 

basis review, see, e.g., Engquist v. Or. Dep’t of Agr., 553 U.S. 591, 602 (2008); or 

whether a lower standard of review applies, see Fiallo v. Bell, 430 U.S. 787, 794-

95 (1977). 

This notwithstanding, as established above, the Department’s interpretation 

is “rationally related to legitimate government interests,” Heller v. Doe, 509 U.S. 

312, 318-19 (1993), like the prevention of fraud.  The rational basis standard 

entitles Defendants interpretation to a “strong presumption of validity,” and the 
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interpretation must be sustained if “there is any reasonably conceivable state of 

facts that could provide a rational basis.”  Id. at 319-20 (internal citations omitted).  

The burden is on Plaintiffs to show there is no conceivable basis for Defendants’ 

position.  Id.  at 320.   Plaintiffs have failed to do so here.   

CONCLUSION 

 For the foregoing reasons, the Court should deny Plaintiffs’ motion for 

partial summary judgment and enter judgment in favor of Defendants on Count I of 

the Complaint. 
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67(3�����5HDG�WKH�LQVWUXFWLRQV�EHIRUH�FRPSOHWLQJ�DQG�VXEPLWWLQJ�WKLV�DSSOLFDWLRQ���7KH�LQVWUXFWLRQV�FRQWDLQ�LPSRUWDQW�
LQIRUPDWLRQ�DERXW�FRPSOHWLQJ�WKH�DSSOLFDWLRQ�DQG�OLVW�ZKDW�GRFXPHQWV�FDQ�EH�VXEPLWWHG�DV�HYLGHQFH�WR�VXSSRUW�WKH�
DSSOLFDWLRQ�

67(3�����&RPSOHWH�WKH�DSSOLFDWLRQ�

67(3�����0DNH�DQ�DSSRLQWPHQW�ZLWK�WKH�8�6��HPEDVV\�RU�FRQVXODWH�RQOLQH�RU�FRQWDFW�WKH�8�6��FRQVXODU�DJHQF\�RU�
GHVLJQDWHG�8�6��PLOLWDU\�RIILFLDO���

67(3�����$VVHPEOH�WKH�UHTXLUHG�GRFXPHQWDU\�HYLGHQFH���7DNH�WKH�DSSOLFDWLRQ�DQG�VXSSRUWLQJ�GRFXPHQWV�ZLWK�\RX�WR�
\RXU�DSSRLQWPHQW�DW�WKH�8�6��HPEDVV\��FRQVXODWH��FRQVXODU�DJHQF\��RU�ZLWK�D�PLOLWDU\�DFFHSWDQFH�DJHQW���127(���'R�
QRW�VLJQ�WKH�DSSOLFDWLRQ�XQWLO�\RX�DUH�EHIRUH�D�GHVLJQDWHG�8�6��FRQVXODU�RIILFLDO�RU�PLOLWDU\�DFFHSWDQFH�DJHQW�

67(3�����2QFH�WKH�FLWL]HQVKLS�FODLP�KDV�EHHQ�DSSURYHG��WKH�&RQVXODU�5HSRUW�RI�%LUWK�$EURDG�ZLOO�EH�SULQWHG�LQ�WKH�
8QLWHG�6WDWHV�DQG�VHQW�WR�WKH�DGGUHVV�\RX�GHVLJQDWH�LQ�WKH�8QLWHG�6WDWHV�RU�WKH�DGGUHVV�\RX�GHVLJQDWH�DEURDG�LQ�
FRXQWULHV�ZKHUH�WKH�PDLOLQJ�RI�8�6��FLWL]HQVKLS�GRFXPHQWV�LV�SHUPLWWHG�XQOHVV�\RX�LQGLFDWH�WKDW�\RX�ZLOO�SLFN�LW�XS�DW�WKH
8�6��HPEDVV\��FRQVXODWH�RU�FRQVXODU�DJHQF\�

8�6��'HSDUWPHQW�RI�6WDWH

,16758&7,216

$33/,&$7,21�)25�&2168/$5�5(3257�2)�%,57+�$%52$'
2)�$�&,7,=(1�2)�7+(�81,7('�67$7(6�2)�$0(5,&$

$�&RQVXODU�5HSRUW�RI�%LUWK�$EURDG�PD\�EH�LVVXHG�IRU�DQ\�8�6��FLWL]HQ�FKLOG�XQGHU�WKH�DJH�RI����ZKR�ZDV�ERUQ�DEURDG�
DQG�ZKR�DFTXLUHG�8�6��FLWL]HQVKLS�DW�ELUWK���2QO\�WKH�FKLOG
V�SDUHQW�V���OHJDO�JXDUGLDQ��SHUVRQ�DFWLQJ�LQ�ORFR�SDUHQWLV�RU�
WKH�FKLOG�PD\�DSSO\�RQ�WKH�FKLOG
V�EHKDOI���7KH�DSSOLFDWLRQ�JHQHUDOO\�PXVW�EH�VLJQHG�EHIRUH�D�8�6��FRQVXODU�RIILFHU��D�
FRQVXODU�DJHQW��RU��LQ�WKH�FDVH�RI�FKLOGUHQ�ERUQ�LQ�8�6��PLOLWDU\�KRVSLWDOV��D�GHVLJQDWHG�PLOLWDU\�RIILFLDO���$�&RQVXODU�
5HSRUW�RI�%LUWK�$EURDG�LV�SURRI�RI�8�6��FLWL]HQVKLS��KRZHYHU�����������������������������������������������DQG�GRHV�QRW�WDNH�WKH�SODFH�
RI�D�SDVVSRUW�IRU�WUDYHO�SXUSRVHV�

LW�LV�QRW�D�WUDYHO�GRFXPHQW

,03257$17� <RX 0867 SURYLGH�WKH�UHTXLUHG�HYLGHQFH�OLVWHG�EHORZ�EHIRUH�ZH�FDQ�SURFHVV�WKH�DSSOLFDWLRQ��
�3OHDVH�IROORZ�WKH�LQVWUXFWLRQV�EHORZ�

$%287�<285�'2&80(176

���<RX�PXVW�VXEPLW�������������������GRFXPHQWV�RU����������������������������������������������������������������������������������*HQHUDOO\��ZH�ZLOO�
UHWXUQ�\RXU�GRFXPHQWV�DIWHU�ZH�KDYH�VHHQ�WKHP�

25,*,1$/ FRSLHV�FHUWLILHG�E\�WKH�FXVWRGLDQ�RI�WKH�UHFRUG

:H�FDQQRW�DFFHSW�SKRWRFRSLHV�RU�QRWDUL]HG�FRSLHV�RI�GRFXPHQWV�

'2&80(176�:(�1(('�72�6((

:KHQ�DSSO\LQJ�IRU�D�&RQVXODU�5HSRUW�RI�%LUWK�$EURDG�IRU�D�FKLOG�ZKR�KDV�QHYHU�EHHQ�GRFXPHQWHG�DV�D�8�6��FLWL]HQ��WKH�
GRFXPHQWDU\�HYLGHQFH�OLVWHG�EHORZ�VKRXOG�EH�SUHVHQWHG���,Q�FHUWDLQ�LQVWDQFHV��DGGLWLRQDO�HYLGHQFH�PD\�EH�UHTXLUHG��
8QOHVV�RWKHUZLVH�SURYLGHG��DOO�GRFXPHQWDWLRQ�VXEPLWWHG�PXVW�EH�RULJLQDOV�RU�FHUWLILHG�FRSLHV�RI�WKH�RULJLQDOV�EHDULQJ�WKH
VHDO�RI�WKH�LVVXLQJ�YLWDO�UHFRUGV�RIILFH��FRXUW��RU�RWKHU�DXWKRULW\�

����&KLOG
V�ELUWK�FHUWLILFDWH�
����(YLGHQFH�RI�WKH�SDUHQW�V�
�8�6��FLWL]HQVKLS�DQG�LGHQWLW\���7KLV�PD\�FRQVLVW�RI�D�8�6��SDVVSRUW��8�6��SDVVSRUW�FDUG��
&RQVXODU�5HSRUW�RI�%LUWK�$EURDG��1DWXUDOL]DWLRQ�&HUWLILFDWH��&HUWLILFDWH�RI�&LWL]HQVKLS�RU�WLPHO\�ILOHG�8�6��ELUWK�FHUWLILFDWH��
)RU�RWKHU�IRUPV�RI�DFFHSWDEOH�8�6��FLWL]HQVKLS�HYLGHQFH��FRQWDFW�WKH�8�6��FRQVXO���$�SDVVSRUW�RU�JRYHUQPHQW�LVVXHG�
3KRWR�,'�PXVW�EH�SUHVHQWHG�DV�SURRI�RI�LGHQWLW\��
����(YLGHQFH�RI�WKH�8�6��FLWL]HQ�SDUHQW�V�
�SK\VLFDO�SUHVHQFH�RU�UHVLGHQFH�LQ�WKH�8QLWHG�6WDWHV�SULRU�WR�WKH�ELUWK�RI�WKH�
FKLOG���6XFK�HYLGHQFH�PD\�LQFOXGH��EXW�LV�QRW�OLPLWHG�WR�DIILGDYLWV��VFKRRO��HPSOR\PHQW��WD[��EDQN��DQG�PHGLFDO�UHFRUGV��
XWLOLW\�ELOOV��UHQW�UHFHLSWV��RU�RWKHU�RIILFLDO�SXEOLF�GRFXPHQWV���(YLGHQFH�RI�WLPH�VSHQW�DEURDG�ZRUNLQJ�IRU�WKH�8�6��
JRYHUQPHQW��8�6��$UPHG�)RUFHV�RU�TXDOLI\LQJ�LQWHUQDWLRQDO�RUJDQL]DWLRQ��RU�DV�D�GHSHQGHQW�FKLOG�RI�D�SHUVRQ�ZRUNLQJ�
DEURDG�IRU�VXFK�HQWLWLHV�SULRU�WR�WKH�ELUWK�RI�WKH�FKLOG�LV�DOVR�DFFHSWDEOH�LQ�VRPH�FDVHV�
����3DUHQWV
�PDUULDJH�FHUWLILFDWH��LI�DSSOLFDEOH�
����(YLGHQFH�RI�WKH�WHUPLQDWLRQ�RI�DQ\�SUHYLRXV�PDUULDJHV�RI�WKH�SDUHQWV��GLYRUFH�GHFUHH��DQQXOPHQW�GHFUHH��RU�GHDWK�
FHUWLILFDWH��
����,I�D�SHUVRQ�RWKHU�WKDQ�D�SDUHQW�RU�WKH�FKLOG�LV�DSSO\LQJ�IRU�WKH�&RQVXODU�5HSRUW�RI�%LUWK�$EURDG��WKH�SHUVRQ�PXVW�
SUHVHQW�D�FHUWLILHG�FRS\�RI�OHJDO�JXDUGLDQVKLS�RU�QRWDUL]HG�DIILGDYLW�IURP�WKH�SDUHQW�V��DXWKRUL]LQJ�WKH�SHUVRQ�WR�PDNH�
WKH�DSSOLFDWLRQ�

'6����� ,QVWUXFWLRQ�3DJH���RI��
�������
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����6H[���&KHFN��;��ER[�WR�LQGLFDWH�ZKHWKHU�PDOH�RU�IHPDOH�

����'DWH�RI�%LUWK���:ULWH�WKH�PRQWK�EHIRUH�WKH�GDWH�DQG�\HDU����([DPSOH��������������

����3ODFH�RI�%LUWK���(QWHU�WKH�QDPH�RI�WKH�FLW\�DQG�FRXQWU\�

,QVWUXFWLRQ�3DJH���RI��
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��DQG������'DWH�RI�%LUWK���:ULWH�WKH�PRQWK�EHIRUH�WKH�GD\�DQG�\HDU����([DPSOH��������������
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RI�VHUYLFH�IURP�WKH�DSSURSULDWH�JRYHUQPHQWDO�GHSDUWPHQW�RU�LQWHUQDWLRQDO�RUJDQL]DWLRQ�PXVW�EH�SUHVHQWHG���)RU�QDPHV�
RI�TXDOLI\LQJ�RUJDQL]DWLRQV��FRQVXOW�WKH�8�6��HPEDVV\�RU�FRQVXODWH�

����'R�QRW�VLJQ�XQWLO�\RX�DUH�DSSHDULQJ�EHIRUH�WKH�SHUVRQ�DGPLQLVWHULQJ�WKH�RDWK�DIILUPDWLRQ�

����'R�QRW�VLJQ�XQWLO�\RX�DUH�DSSHDULQJ�EHIRUH�WKH�SHUVRQ�DGPLQLVWHULQJ�WKH�RDWK�DIILUPDWLRQ�

����7KH�8�6��HPEDVV\�RU�FRQVXODWH�RIILFLDO�DSSURYLQJ�WKH�LVVXDQFH�RI�WKH�&RQVXODU�5HSRUW�RI�%LUWK�$EURDG�ZLOO�HQWHU�WKH
VHULDO�QXPEHU�RI�WKH�&RQVXODU�5HSRUW�RI�%LUWK�$EURDG�DQG�WKH�GDWH�DQG�SODFH�RI�LVVXDQFH�EHIRUH�VLJQLQJ�WKLV�VHFWLRQ��

�PRQWK��GD\��\HDU��

�������
'6�����
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�127(����,I�WKH�8�6��FLWL]HQ�SDUHQW�WUDQVPLWWLQJ�FLWL]HQVKLS�WR�WKH�FKLOG�LV�QRW�SUHVHQW��KH�RU�VKH�PD\�FRPSOHWH�6WDWH�'HSDUWPHQW�)RUP�'6������
$IILGDYLW�RI�3DUHQWDJH�3K\VLFDO�3UHVHQFH�DQG�6XSSRUW�DQG�VXEPLW�LW�VHSDUDWHO\���7KH�SDUHQW�FRPSOHWLQJ�WKLV�DSSOLFDWLRQ�VKRXOG�SURYLGH�DV�PXFK�
LQIRUPDWLRQ�RQ�WKH�SDUHQW�FRPSOHWLQJ�WKH�)RUP�'6������DV�KH�RU�VKH�KDV��

���'DWH�RI�%LUWK

���1DPH�RI�&KLOG�LQ�)XOO

$33/,&$7,21�)25�&2168/$5�5(3257�2)�%,57+�$%52$'
2)�$�&,7,=(1�2)�7+(�81,7('�67$7(6�2)�$0(5,&$

8�6��'HSDUWPHQW�RI�6WDWH 20%�12������������
(;3,5(6���������������
(VWLPDWHG�%XUGHQ�����PLQXWHV

�/DVW�6XUQDPH��

����6H[

0 )

����������������������������������������������������������������������������,1)250$7,21�$%287�7+(�&+,/'��

$���7+,6�6(&7,21�72�%(�&203/(7('�%<�7+(�&+,/'
6�3$5(17�6��25�*8$5',$1�6��25�7+(�&+,/'�

�)LUVW�� �0LGGOH��

���3ODFH�RI�%LUWK

�&LW\�� �&RXQWU\��

�����������,1)250$7,21�21�027+(5�)$7+(5�3$5(17

���)XOO�1DPH

�/DVW�6XUQDPH�� �)LUVW�� �0LGGOH��

�/DVW�6XUQDPH�� �)LUVW�� �0LGGOH��

�/DVW�6XUQDPH�� �)LUVW�� �0LGGOH��

���'DWH�RI�%LUWK�

���3ODFH�RI�%LUWK

�&LW\� �&RXQWU\�

����&XUUHQW�3K\VLFDO�$GGUHVV�

�3KRQH�1XPEHU�V���

�'R�QRW�OLVW�3�2��%R[��

�$GGUHVV�/LQH���

�&LW\��6WDWH�3URYLQFH��&RXQWU\��3RVWDO�&RGH�

�(PDLO�$GGUHVV��

3DJH���RI��

�PRQWK� �GD\� �\HDU��

���$OO�3UHYLRXV�/HJDO�1DPHV�8VHG

�PRQWK �GD\ �\HDU��

����6H[

0 )

����)XOO�1DPH

�/DVW�6XUQDPH�� �)LUVW� �0LGGOH��

�/DVW�6XUQDPH�� �)LUVW�� �0LGGOH��

�/DVW�6XUQDPH�� �0LGGOH�

����'DWH�RI�%LUWK�

����3ODFH�RI�%LUWK

����&XUUHQW�3K\VLFDO�$GGUHVV�

�3KRQH�1XPEHU�V��

�'R�QRW�OLVW�3�2��%R[��

�$GGUHVV�/LQH���

�&LW\��6WDWH�3URYLQFH��&RXQWU\��3RVWDO�&RGH�

�(PDLO�$GGUHVV�

����$OO�3UHYLRXV�/HJDO�1DPHV�8VHG

�PRQWK� �GD\� �\HDU��

�����6H[

0 )

�$�3�2��$GGUHVV�3HUPLWWHG�� �$�3�2��$GGUHVV�3HUPLWWHG��

8VH�WKLV�DGGUHVV�LI�&RQVXODU�5HSRUW�RI�%LUWK
ZLOO�EH�PDLOHG"

����0DLOLQJ�$GGUHVV��LI�GLIIHUHQW�IURP�&XUUHQW�3K\VLFDO�$GGUHVV��

�$GGUHVV�/LQH��� �&LW\��6WDWH�3URYLQFH��&RXQWU\�DQG�3RVWDO�&RGH�

�<RX�PD\�OLVW�DQ�$�3�2��DGGUHVV��

�86(�6(&7,21�'�&217,18$7,21�6+((7���

<HV 1R
8VH�WKLV�DGGUHVV�LI�&RQVXODU�5HSRUW�RI�%LUWK
ZLOO�EH�PDLOHG"

<HV 1R

�'R�QRW�OLVW�D�3�2��%R[���

�6WDWH�3URYLQFH�� �&LW\�� �&RXQWU\�6WDWH�3URYLQFH��

����������,1)250$7,21�21�027+(5�)$7+(5�3$5(17

�)LUVW��

5HJLVWUDWLRQ�1XPEHU

'6�����
�������
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����������������������������������������������������������������������0$5,7$/�67$786�2)�7+(�3$5(176

����:HUH�\RX�PDUULHG�WR�WKH�FKLOG
V�RWKHU�ELRORJLFDO�SDUHQW�ZKHQ�WKH�FKLOG�ZDV�ERUQ" <HV �1R

����'DWH�DQG�3ODFH�RI�0DUULDJH�WR�WKH�FKLOG
V�RWKHU�ELRORJLFDO�SDUHQW�DQG�FXUUHQW�VWDWXV

����������,1)250$7,21�21�027+(5�)$7+(5�3$5(17

�&RQWLQXHG��

�����������,1)250$7,21�21�027+(5�)$7+(5�3$5(17

�&RQWLQXHG���

3DJH���RI��

������������,1)250$7,21�21�027+(5�)$7+(5�3$5(17

�&RQWLQXHG���

�����������,1)250$7,21�21�027+(5�)$7+(5�3$5(17

�&RQWLQXHG���

����&LWL]HQVKLS
:HUH�\RX�D�8�6��FLWL]HQ�RU�8�6��1RQ�&LWL]HQ�1DWLRQDO�ZKHQ�WKH�
FKLOG�ZDV�ERUQ"

<HV 1R

����&LWL]HQVKLS

<HV 1R

����3UHFLVH�3HULRGV�RI�7LPH�LQ�8QLWHG�6WDWHV

7R

'DWH
�PRQWK�GD\�\HDU�

'DWH
�PRQWK�GD\�\HDU�

)URP

3ODFH� �&LW\��6WDWH�

�LI�DGGLWLRQDO�VSDFH�LV�QHHGHG��SOHDVH�XVH�WKH�6HFWLRQ�'�&RQWLQXDWLRQ�6KHHW��

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

7R

'DWH
�PRQWK�GD\�\HDU�

'DWH
�PRQWK�GD\�\HDU�

)URP

3ODFH��&LW\��6WDWH�

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

�LI�DGGLWLRQDO�VSDFH�LV�QHHGHG��SOHDVH�XVH�WKH�6HFWLRQ�'�&RQWLQXDWLRQ�6KHHW��
����3UHFLVH�3HULRGV�RI�7LPH�LQ�8QLWHG�6WDWHV

�&LW\�� �6WDWH�3URYLQFH�� �&RXQWU\��PRQWK� �GD\�� �\HDU��

'HDWK
�PRQWK� �GD\�� �\HDU��

6WLOO�0DUULHG 'LYRUFHG
�PRQWK� �GD\�� �\HDU��

����3OHDVH�OLVW�DQ\�RWKHU�PDUULDJHV��6KRZ�1DPH�V��RI�6SRXVH�V���'DWHV�DQG�
LI�DSSOLFDEOH �'HDWK��'LYRUFH��6WLOO�0DUULHG�� ,I�\RX�KDYH�

QHYHU�EHHQ�PDUULHG��HQWHU��1RQH����
&XUUHQW�6WDWXV�

�,I�DGGLWLRQDO�VSDFH�LV�QHHGHG��SOHDVH�
XVH�WKH�6HFWLRQ�'�&RQWLQXDWLRQ�6KHHW�

����3OHDVH�OLVW�DQ\�RWKHU�PDUULDJHV��6KRZ�1DPH�V��RI�6SRXVH�V���'DWHV�DQG�
LI�DSSOLFDEOH �'HDWK��'LYRUFH��6WLOO�0DUULHG�� ,I�\RX�KDYH�

QHYHU�EHHQ�PDUULHG��HQWHU��1RQH����
&XUUHQW�6WDWXV�

�,I�DGGLWLRQDO�VSDFH�LV�QHHGHG��SOHDVH�
XVH�WKH�6HFWLRQ�'�&RQWLQXDWLRQ�6KHHW�

:HUH�\RX�D�8�6��FLWL]HQ�RU�8�6��1RQ�&LWL]HQ�1DWLRQDO�ZKHQ�WKH�
FKLOG�ZDV�ERUQ"

�������
'6�����
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����3UHFLVH�3HULRGV�$EURDG�LQ�8�6��$UPHG�)RUFHV��LQ�RWKHU�8�6��*RYHUQPHQW�
(PSOR\PHQW��ZLWK�4XDOLI\LQJ�,QWHUQDWLRQDO�2UJDQL]DWLRQ��RU�DV�D�GHSHQGHQW�
FKLOG�RI�D�SHUVRQ�VR�HPSOR\HG�������

3DJH���RI��

����������,1)250$7,21�21�027+(5�)$7+(5�3$5(17

�&RQWLQXHG���

����������,1)250$7,21�21�027+(5�)$7+(5�3$5(17

�&RQWLQXHG���

�PRQWK�GD\�\HDU��PRQWK�GD\�\HDU�

7R

'DWH 'DWH

)URP

%UDQFK�$JHQF\�2UJ�

�LI�DGGLWLRQDO�VSDFH�LV�QHHGHG�SOHDVH�6SHFLI\�
�XVH�WKH�6HFWLRQ�'�&RQWLQXDWLRQ�6KHHW��

����3UHFLVH�3HULRGV�$EURDG�LQ�8�6��$UPHG�)RUFHV��LQ�RWKHU�8�6��*RYHUQPHQW�
(PSOR\PHQW��ZLWK�4XDOLI\LQJ�,QWHUQDWLRQDO�2UJDQL]DWLRQ��RU�DV�D�GHSHQGHQW�
FKLOG�RI�D�SHUVRQ�VR�HPSOR\HG������� �LI�DGGLWLRQDO�VSDFH�LV�QHHGHG�SOHDVH�6SHFLI\�
XVH�WKH�6HFWLRQ�'�&RQWLQXDWLRQ�6KHHW�

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

�PRQWK�GD\�\HDU��PRQWK�GD\�\HDU�

7R)URP

%UDQFK�$JHQF\�2UJ�

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

7R)URP

'DWH 'DWH

,

�1DPH��

GR�VROHPQO\�VZHDU� �RU�DIILUP�

,�DP�WKH�IDWKHU�RI�

�1DPH�RI�&KLOG�

����

�'DWH�RI�%LUWK�

ZKR�ZDV�ERUQ�RQ LQ
�3ODFH�RI�%LUWK��

��� 0\�FKLOG�ZDV�ERUQ�RXW�RI�ZHGORFN��DQG�,�DP�WKH��

WKH�IDWKHU�WKURXJK�ZKRP�KH�VKH�LV�FODLPLQJ�8�6��FLWL]HQVKLS���������������,�DJUHH�WR�SURYLGH�ILQDQFLDO�VXSSRUW�IRU�WKLV�FKLOG�XQWLO�KH�VKH�UHDFKHV�WKH�DJH�RI�HLJKWHHQ�

68%6&5,%('�$1'�6:251�72�����������������������EHIRUH�PH�WKLV�� GD\�RI

�6LJQDWXUH�DQG�7LWOH�RI�$GPLQLVWHULQJ�2IILFHU�

�

�6LJQDWXUH�RI�$IILDQW��

�$)),50('��

�6($/�

%��������������7+,6�6(&7,21�72�%(�&203/(7('�%()25(�%<�&2168/$5�2)),&(5��127$5<�38%/,&��25�27+(5������������
����������������������������������������������������3(5621�48$/,),('�72�$'0,1,67(5�2$7+

�FKHFN�DOO�WKDW�DSSO\�

,�DP�D�8�6��FLWL]HQ�RU�QRQ�FLWL]HQ�QDWLRQDO�

127(���,I�D�8�6��FLWL]HQ�SDUHQW�WUDQVPLWWLQJ�FLWL]HQVKLS�WR�WKH�FKLOG�ERUQ�RXW�RI�ZHGORFN�LV�QRW�SUHVHQW��KH�RU�VKH�PD\�FRPSOHWH�6WDWH�'HSDUWPHQW�)RUP�'6������
$IILGDYLW�RI�3DUHQWDJH�3K\VLFDO�3UHVHQFH�DQG�6XSSRUW�DQG�VXEPLW�VHSDUDWHO\���2QO\�WKH�8�6��FLWL]HQ�IDWKHU�RI�D�FKLOG�ERUQ�DEURDG�RXW�RI�ZHGORFN�PXVW�FRPSOHWH�
WKH�DFNQRZOHGJHPHQW�RI�SDWHUQLW\�DQG�DJUHHPHQW�WR�SURYLGH�ILQDQFLDO�VXSSRUW�

���

�������
'6�����
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3DJH���RI��

����������������7+,6�6(&7,21�72�%(�&203/(7('�%()25(�%<�&2168/$5�2)),&(5��127$5<�38%/,&��25�27+(5�������������
���������������������������������������������������3(5621�48$/,),('�72�$'0,1,67(5�2$7+6�

,�62/(01/<�6:($5��25�$)),50��7+$7�7+(�67$7(0(176�0$'(�21�7+,6�$33/,&$7,21�$5(�758(�72�7+(
%(67�2)�0<�.12:/('*(�$1'�%(/,()�

����$IILUPDWLRQ�

1DPH�RI�3HUVRQ�V��3URYLGLQJ�,QIRUPDWLRQ
6LJQDWXUH�RI�3HUVRQ�V��3URYLGLQJ�,QIRUPDWLRQ

5HODWLRQVKLS�WR�WKH�&KLOG

�6($/�

7\SH�1DPH�DQG�7LWOH�RI�2IILFLDO 6LJQDWXUH�RI�2IILFLDO &LW\ 'DWH

�\HDU���GD\���PRQWK��

�3DUHQW��/HJDO�*XDUGLDQ��2WKHU��6SHFLI\��

6XEVFULEHG�WR�

�3ULQWHG�1DPH�RI�&RQVXODU�2IILFHU�

�'DWH�RI�$SSURYDO�

�6LJQDWXUH�RI�&RQVXODU�2IILFHU�

�$SSURYLQJ�3RVW�

����$SSURYDO�RI�&RQVXODU�5HSRUW�RI�%LUWK

�5HJLVWUDWLRQ�1XPEHU�

�&RQWLQXHG���

�\HDU��GD\���PRQWK��

�������
'6�����
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&����������������������������������������������������������������������������������)25�2)),&,$/�86(
����'RFXPHQWV�3UHVHQWHG���3OHDVH�PDUN�DFFRUGLQJO\�DQG�SURYLGH�GDWH�RI�GRFXPHQW�

&KLOG
V�%LUWK�&HUWLILFDWH����
�\HDU���GD\���PRQWK��

0DUULDJH�&HUWLILFDWH���������

�\HDU���GD\���PRQWK��
�)LOH�'DWH��

�\HDU���GD\���PRQWK�
�'DWH�RI�,VVXDQFH��

�&LW\� �6WDWH�

�3URYLQFH� �&RXQWU\�

�,I�PRUH�VSDFH�LV�UHTXLUHG��OLVW�RQ�VHSDUDWH�SDJH��

'LYRUFH�'HFUHH�V�������������
�\HDU���GD\���PRQWK��

�)LOH�'DWH��
�\HDU��GD\���PRQWK�

�'DWH�RI�,VVXDQFH��
�&LW\� �6WDWH�

�3URYLQFH� �&RXQWU\�

�\HDU���GD\���PRQWK��
�)LOH�'DWH��

�\HDU��GD\���PRQWK�
�'DWH�RI�,VVXDQFH��

�&LW\� �6WDWH�

�&RXQWU\��3URYLQFH�

�D�

�E�

�\HDU���GD\���PRQWK��
�)LOH�'DWH��

�\HDU��GD\���PRQWK�
�'DWH�RI�,VVXDQFH��

�&LW\� �6WDWH�
�F�

�3URYLQFH� �&RXQWU\�

�&LW\� �3URYLQFH�

'HDWK�&HUWLILFDWH�V���

�\HDU��GD\���PRQWK�� �&LW\� �6WDWH�

�D�

�\HDU��GD\���PRQWK�� �&LW\� �6WDWH�
�E�

�\HDU���GD\���PRQWK���1DPH�RI�WKH�&LWL]HQVKLS�'RFXPHQW��

�'DWH�RI�,VVXDQFH��

2WKHU�,GHQWLW\�'RFXPHQW�RI�
0RWKHU�)DWKHU�3DUHQW������������������
�H�J��1DWXUDOL]DWLRQ�&HUWLILFDWH�� �'RFXPHQW�1XPEHU��

�\HDU���GD\���PRQWK���1DPH�RI�WKH�,GHQWLW\�'RFXPHQW��

�'DWH�RI�,VVXDQFH��

�H�J��'ULYHU
V�/LFHQVH�� �'RFXPHQW�1XPEHU��

�\HDU���GD\���PRQWK���1DPH�RI�WKH�'RFXPHQW��
�'DWH�RI�,VVXDQFH��

2WKHU��

�'RFXPHQW�1XPEHU��

�\HDU���GD\���PRQWK���1DPH�RI�WKH�&LWL]HQVKLS�'RFXPHQW��

�'DWH�RI�,VVXDQFH��

�'RFXPHQW�1XPEHU��

�\HDU���GD\���PRQWK���1DPH�RI�WKH�,GHQWLW\�'RFXPHQW��

�'DWH�RI�,VVXDQFH��

�'RFXPHQW�1XPEHU��

�����������/HJDO�*XDUGLDQVKLS��3RZHU�RI�
$WWRUQH\��HWF���

�\HDU���GD\���PRQWK���3DVVSRUW�1XPEHU�

0RWKHU�)DWKHU�3DUHQW
V�3DVVSRUW��

�'DWH�RI�,VVXDQFH��

�\HDU���GD\���PRQWK���3DVVSRUW�1XPEHU�

�'DWH�RI�,VVXDQFH��

�1DWLRQDOLW\�

�1DWLRQDOLW\�

3DJH���RI��

�&RXQWU\�

0RWKHU�)DWKHU�3DUHQW
V�3DVVSRUW��

2WKHU�,GHQWLW\�'RFXPHQW�RI�
0RWKHU�)DWKHU�3DUHQW������������������
�H�J��1DWXUDOL]DWLRQ�&HUWLILFDWH��

2WKHU�,GHQWLW\�'RFXPHQW�RI�
0RWKHU�)DWKHU�3DUHQW������������������

2WKHU�,GHQWLW\�'RFXPHQW�RI�
0RWKHU�)DWKHU�3DUHQW������������������
�H�J��'ULYHU
V�/LFHQVH��

�������
'6�����
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�'�������������������������������������&217,18$7,21�6+((7��86(�7+,6�63$&(�)25�$'',7,21$/�,1)250$7,21�

3DJH���RI��
�������
'6�����
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$87+25,7<���7KH�LQIRUPDWLRQ�VROLFLWHG�RQ�WKLV�IRUP�LV�UHTXHVWHG�SXUVXDQW�WR�SURYLVLRQV�LQ�
7LWOHV���DQG����RI�WKH�8QLWHG�6WDWHV�&RGH��8�6�&����ZKHWKHU�RU�QRW�FRGLILHG��LQFOXGLQJ�
VSHFLILFDOO\����8�6�&�������DQG�SUHGHFHVVRU�VWDWXWHV��DQG�E\�UHJXODWLRQV�LVVXHG�SXUVXDQW�WR�
(�2���������$XJXVW�����������LQFOXGLQJ�3DUW�����7LWOH����&RGH�RI�)HGHUDO�5HJXODWLRQV��&)5������

385326(���7KH�SULPDU\�SXUSRVH�IRU�VROLFLWLQJ�WKH�LQIRUPDWLRQ�LV�WR�HVWDEOLVK�FLWL]HQVKLS��
LGHQWLW\��DQG�HQWLWOHPHQW�WR�LVVXDQFH�RI�D�&RQVXODU�5HSRUW�RI�%LUWK�DQG�WR�SURSHUO\�DGPLQLVWHU
DQG�HQIRUFH�WKH�ODZV�SHUWDLQLQJ�WKHUHWR���7KH�LQIRUPDWLRQ�PD\�DOVR�EH�XVHG�LQ�FRQQHFWLRQ�
ZLWK�LVVXLQJ�RWKHU�HYLGHQFH�RI�FLWL]HQVKLS��DQG�LQ�IXUWKHUDQFH�RI�WKH�6HFUHWDU\
V�
UHVSRQVLELOLW\�IRU�WKH�SURWHFWLRQ�RI�8�6��QDWLRQDOV�DEURDG�
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·1· · · · · · · MS. ANDRAPALLIYAL:· Objection.· Asked and

·2· ·answered.

·3· · · · · A· ·Could you repeat the question?

·4· ·BY MR. EDELMAN:

·5· · · · · Q· ·Yes.· Now, I'm not asking you what's the

·6· ·basis.· I'm asking you what's the rationale for the

·7· ·requirement that the State Department reads into

·8· ·section 301 that there must be a biological

·9· ·relationship between a U.S. citizen parent and a

10· ·child?

11· · · · · A· ·Within the scope of INA 301 and 309, it

12· ·is the language of the statutes.

13· · · · · Q· ·But what is the -- is there a fundamental

14· ·purpose for which the State Department believes this

15· ·is a requirement?

16· · · · · A· ·I'm not sure I understand your question.

17· · · · · Q· ·Well, is it, for example, a concern about

18· ·fraud?

19· · · · · A· ·Concern about fraud in what context?

20· · · · · Q· ·Fraud in either the process or pursuit of

21· ·U.S. citizenship for children.

22· · · · · A· ·Yes, the department is concerned about

23· ·fraud in the application for documentation of U.S.

24· ·citizenship.

25· · · · · Q· ·Isn't that the principal reason why the
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·1· · · · · · · MR. EDELMAN:· Okay.· I'll just do it

·2· ·again.

·3· ·BY MR. EDELMAN:

·4· · · · · Q· ·So do concerns about preventing fraud

·5· ·have any relevance to the way that the State

·6· ·Department interprets section 301 of the INA to

·7· ·require a biological relationship between the U.S.

·8· ·citizen parent and a child?

·9· · · · · A· ·The primary concern is to be compliant

10· ·with the law.· The secondary concern is to make sure

11· ·that fraud is not taking place in how people are

12· ·applying under the law.

13· · · · · Q· ·And when the State Department changed the

14· ·policy with respect to gestational mothers, was

15· ·there any discussion about the impact on the effort

16· ·to prevent fraud of that change?

17· · · · · · · MS. ANDRAPALLIYAL:· Objection.· Exceeds

18· ·the scope.

19· · · · · A· ·Let me look at the cable that went out

20· ·announcing the policy.

21· · · · · · · Could you ask the question again?· I'm

22· ·sorry.

23· ·BY MR. EDELMAN:

24· · · · · Q· ·I'll ask it this way based upon your

25· ·answers to my prior questions.

CONFIDENTIAL - PROTECTIVE ORDER
PAUL PEEK - 12/20/2018

1-800-325-3376
Epiq Court Reporting Solutions - New York

www.deposition.com

CONFIDENTIAL - PROTECTIVE ORDER
PAUL PEEK - 12/20/2018 Page 236

1-800-325-3376
Epiq Court Reporting Solutions - New York

www.deposition.com
YVer1f

Case 1:19-cv-03331-MLB   Document 50-1   Filed 02/14/20   Page 19 of 19



 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

JAMES DEREK MIZE and 
JONATHAN DANIEL GREGG, 
individually and on behalf of their 
minor child, S.M.-G., 
 

Plaintiffs, 
v. 
 
MICHAEL R. POMPEO, in his 
official capacity as Secretary of 
State, and THE U.S. 
DEPARTMENT OF STATE, 
 

Defendants. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

Civ. No. 1:19-CV-03331-MLB 

 
DEFENDANTS’ RESPONSE TO PLAINTIFFS’ STATEMENT OF 

UNDISPUTED MATERIAL FACTS IN SUPPORT OF PLAINTIFFS’ 
MOTION FOR PARTIAL SUMMARY JUDGMENT AND  

COUNTER-STATEMENT OF UNDISPUTED  
MATERIAL FACTS IN SUPPORT OF DEFENDANTS’  

CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT 
 
 Pursuant to Local Rule 56.1 and the Court’s Standing Order Regarding Civil 

Litigation (ECF No. 5), Defendants, by and through undersigned counsel, hereby 

respectfully submit the following response to Plaintiffs’ Statement of Undisputed 

Material Facts in Support of Motion for Partial Summary Judgment (ECF No. 44-

2) and counter-statement of facts in support of Defendants’ Cross-Motion for 

Partial Summary Judgment.   
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No. Undisputed Fact Supporting Evidence 

The Mize-Gregg Family 

1. Plaintiff James Derek Mize 
(“Mize”) is a U.S. citizen. 

Mize Decl. ¶¶ 3-4; Ex. A 
 
Defendants’ Response: 
Undisputed. 
 

2. Plaintiff Jonathan D. Gregg is a 
U.S. citizen. 

Mize Decl. ¶ 8, Ex. B; Gregg Decl. ¶¶ 
3-4 
 
Defendants’ Response: 
Undisputed. 
 

3. Mize resided in the United States 
prior to S.M.-G.’s birth. 

Mize Decl. ¶¶ 3, 5-7; Ex. C 
 
Defendants’ Response: 
Undisputed. 
 

4. Gregg resided in the United States 
prior to S.M.-G.’s birth. 

Mize Decl. ¶ 7, Exs. C & D; Gregg Decl. ¶ 5 
 
Defendants’ Response: 
Undisputed. 
 

5. Mize and Gregg are a married 
couple who were wed in New York 
City on May 30, 2015. 

Mize Decl. ¶ 11, Ex. E; Gregg Decl. ¶ 7 
 
Defendants’ Response: 
Undisputed. 
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S.M.-G.’s Conception and Birth 

6. When Mize and Gregg were ready 
to move forward with expanding 
their family, they decided to use 
assisted reproductive technology 
(ART). 

Mize Decl. ¶ 14; Gregg Decl. ¶ 10 
 
Defendants’ Response: 
Undisputed. 
 

7. Mize and Gregg sought an 
anonymous egg donor and 
accepted the offer of a U.K.-based 
close friend to be their gestational 
surrogate. 

Mize Decl. ¶ 14, Exs. F & G; Gregg 
Decl. ¶ 10 
 
Defendants’ Response: 
Undisputed. 
 

8. Prior to S.M.-G.’s conception, 
Mize, Gregg, the gestational 
surrogate, and the gestational 
surrogate’s husband all agreed that 
Mize and Gregg would be the 
intended and only parents of any 
child born through the ART 
process. 

Mize Decl. ¶¶ 15-16, Ex. G; Gregg 
Decl. ¶ 11 
 
Defendants’ Response: 
Undisputed. 
 

9. In October 2017, an anonymously 
donated egg fertilized with 
Gregg’s genetic material was 
implanted in the gestational 
surrogate who became pregnant 
with S.M.-G. 

Mize Decl. ¶ 19, Ex. F, G & H; Gregg Decl. ¶ 
13 
 
Defendants’ Response: 
Undisputed. 
 

10. Plaintiff S.M.-G. was born in 
2018 in the United Kingdom, 
with both Mize and Gregg present 
in the delivery room. 

Mize Decl. ¶ 23, Ex. I; Gregg Decl. ¶ 16 
 
Defendants’ Response: 
Undisputed. 
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11. Gregg and Mize named S.M.-G., 
including giving her a hyphenated 
last name to reflect their status as 
a family, and that she is both 
Mize’s and Gregg’s daughter. 

Mize Decl. ¶ 23; Gregg Decl. ¶ 16 
 
Defendants’ Response: 
Undisputed. 
 

12. S.M.-G. was born during Mize 
and Gregg’s marriage. 

Mize Decl. ¶¶ 11 & 22, Exs. E & I; Gregg 
Decl. ¶¶ 7 & 16 
 
Defendants’ Response: 
Undisputed. 
 

S.M.-G.’s Parentage 

13. On March 21, 2019, the Central 
London Family Court issued a 
Parental Order declaring “that 
[S.M.-G.], who was born on [] 
2018 is to be treated in law as the 
child of the parties to a marriage, 
Jonathan Daniel Gregg and James 
Derek Mize.” 

Mize Decl. ¶¶ 29 & 30, Exs. E, I & K; 
Gregg Decl. ¶ 20 
 
Defendants’ Response: 
Undisputed. 
 

14. On April 17, 2019, the General 
Registrar Office issued a birth 
certificate identifying Mize and 
Gregg as S.M.-G.’s parents. 

Mize Decl. ¶ 31, Ex. I; Gregg Decl. ¶ 21 
 
Defendants’ Response: 
Undisputed. 
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15. Mize is S.M.-G.’s legal parent. Mize Decl. ¶¶ 29 & 31, Exs. I & K; Gregg 
Decl. ¶¶ 20 & 21 
 
Defendants’ Response: 
This statement constitutes a conclusion of 
law, not a statement of fact.  The cited 
evidence does not establish the point(s) made 
in the statement.  The statement is, therefore, 
disputed in part. 
 
Defendants do not dispute that Mize is S.M.-
G.’s legal parent. 
  

16. Gregg is S.M.-G.’s legal parent. Mize Decl. ¶¶ 29 & 31, Exs. I & K; Gregg 
Decl. ¶¶ 20 & 21 
 
Defendants’ Response: 
This statement constitutes a conclusion of 
law, not a statement of fact. The cited 
evidence does not establish the point(s) made 
in the statement.  The statement is, therefore, 
disputed in part. 
 
Defendants do not dispute that Gregg is 
S.M.-G.’s legal parent. 
 

17. Gregg is S.M.-G.’s biological (i.e., 
genetic) parent. 

Mize Decl. ¶ 19, Ex. H; Gregg Decl. ¶ 13 
 
Defendants’ Response: 
This statement constitutes a conclusion of 
law, not a statement of fact.  The cited 
evidence does not establish the point(s) made 
in the statement.  The statement is, therefore, 
disputed in part. 
 
Defendants do not dispute that Gregg is 
S.M.-G.’s biological parent. 
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18. Mize and Gregg have acted as 
S.M.-G.’s parents at all times since 
her birth. 

Mize Decl. ¶ 25, Ex. J; Gregg Decl. ¶ 17 
 
Defendants’ Response: 
Undisputed. 
 

19. No person other than Mize and 
Gregg has ever acted as S.M.G.’s 
parent. 

Mize Decl. ¶ 25; Gregg Decl. ¶ 17 
 
Defendants’ Response: 
This statement constitutes a conclusion of 
law, not a statement of fact.  The cited 
evidence does not establish the point(s) made 
in the statement and therefore the statement 
is disputed in part. 
 
Defendants do not dispute that Mize and 
Gregg are S.M.-G.’s legal parents.  
Defendants also do not dispute that Gregg is 
S.M.-G.’s biological parent. 
 
Defendants dispute that no other individual 
ever acted as a parent.  By providing ova, the 
anonymous egg donor acted as the genetic 
mother/parent of S.M.-G.  See Undisputed 
Fact No. 7.  By carrying and giving birth to 
S.M.-G., the gestational surrogate acted as 
gestational mother/parent to S.M.-G.  See 
Undisputed Fact Nos. 7, 9. 
 
Defendants further dispute the statement to 
the extent the statement conveys or implies 
that no other individual ever had legal rights 
as a parent of S.M.-G. See Gestational 
Surrogate Consent Form re: S.M.-G., Pls. 
Ex. G at 1 (stating that the gestational 
surrogate and her partner, if married or in a 
civil partnership, are the child’s conditional 
legal parents). 
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20. Mize and Gregg are, and at all 
times have been, S.M.-G.’s 
intended and only parents. 

Mize Decl. ¶¶ 15-16, 23 & 25, Ex. G; Gregg 
Decl. ¶¶ 11 & 17 
 
Defendants’ Response: 
This statement constitutes a conclusion of 
law, not a statement of fact.  The cited 
evidence does not establish the point(s) made 
in the statement and therefore the statement 
is disputed in part. 
 
Defendants do not dispute that Mize and 
Gregg are S.M.-G.’s parents. 
 
Defendants dispute that no other individual 
ever acted as a parent.  By providing ova, the 
anonymous egg donor acted as the genetic 
mother/parent of S.M.-G.  See Undisputed 
Fact No. 7.  By carrying and giving birth to 
S.M.-G., the gestational surrogate acted as 
gestational mother/parent to S.M.-G.  See 
Undisputed Fact Nos. 7, 9. 
 
Defendants further dispute the statement to 
the extent the statement conveys or implies 
that no other individual ever had legal rights 
as a parent of S.M.-G. See Gestational 
Surrogate Consent Form re: S.M.-G., Pls. 
Ex. G at 1 (stating that the gestational 
surrogate and her partner, if married or in a 
civil partnership, are the child’s conditional 
legal parents). 
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The Mize-Greggs’ Efforts to Establish S.M.-G.’s U.S. Citizenship 

21. On March 26, 2019, Mize took 
S.M.-G. to a local Social Security 
Administration office in Atlanta, 
Georgia to apply for a Social 
Security number. 

Mize Decl. ¶ 32; Gregg Decl. ¶ 22 
 
Defendants’ Response: 
Undisputed. 
 

22. Employees at the Social Security 
office declined to issue the Social 
Security number and stated that 
additional evidence of S.M.-G.’s 
U.S. citizenship was required. 

Mize Decl. ¶ 33; Gregg Decl. ¶ 22 
 
Defendants’ Response: 
Undisputed. 
 

23. On April 24, 2019, Plaintiffs 
appeared at the U.S. Embassy in 
London and applied for a Consular 
Record of Birth Abroad (CRBA) 
and a U.S. passport for S.M.-G. 

Mize Decl. ¶ 35; Gregg Decl. ¶ 24 
 
Defendants’ Response: 
Undisputed. 
 

24. Mize and Gregg submitted a 
CRBA application, passport 
application, a copy of their 
marriage certificate, and 
Mize and Gregg’s own 
passports. 

Mize Decl. ¶ 35; Gregg Decl. ¶ 24 
 
Defendants’ Response: 
Undisputed. 
 

25. When Embassy staff asked which 
of Mize and Gregg was S.M.-G.’s 
father, Mize and Gregg told the 
staff person that they are both 
S.M.-G.’s fathers. 

Mize Decl. ¶ 36; Gregg Decl. ¶ 25 
 
Defendants’ Response: 
Undisputed. 
 

26. When Embassy staff pressed for 
information on whose sperm had 
been used to conceive S.M.-G., 
Mize and Gregg described the 
assisted reproductive technology 
(ART) process they had used to 
create S.M.-G. 

Mize Decl. ¶ 36; Gregg Decl. ¶ 25 
 
Defendants’ Response: 
Undisputed. 
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27. After approximately three hours of 
waiting, embassy staff informed 
Mize and Gregg that S.M.-G.’s 
CRBA and passport applications 
were denied. 

Mize Decl. ¶ 38; Gregg Decl. ¶ 27 
 
Defendants’ Response: 
Undisputed. 
 

28. The head of the Passport and 
Citizenship Unit told Mize and 
Gregg that embassy staff, in 
consultation with other State 
Department personnel “up the 
chain,” had determined that S.M.- 
G. did not qualify for citizenship at 
birth. 

Mize Decl. ¶ 37; Gregg Decl. ¶ 27 
 
Defendants’ Response: 
Undisputed. 
 

29. The State Department evaluated 
S.M.-G.’s passport application 
under the requirements of INA 
Sections 309 (applicable to 
persons “born out of wedlock”) and 
301(g) (applicable to persons “born 
. . . of parents one of whom is an 
alien, and the other a citizen of the 
United States”). 

Mize Decl., Ex. L 
 
Defendants’ Response: 
Undisputed. 
 

30. The State Department determined 
that S.M.-G. was not “born … of” 
her married legal parents, Mize and 
Gregg, because S.M.-G. does not 
have a biological relationship to 
both Mize and Gregg. 

Mize Decl., Ex. L 
See also generally 8 FAM 
§ 304.1-2(c) (FAM definition of “born ‘in 
wedlock’”), 8 FAM 
§ 301.4-1(D)(1)(c) (“A man has a biological 
relationship with his 
child, or a ‘blood relationship’ as required in 
the current text of INA section 309(a), when 
he has a genetic parental relationship to the 
child.”). 
 
Defendants’ Response: 
Undisputed. 
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31. The State Department evaluated 
S.M.-G.’s passport application 
under the requirements of INA 
sections 309 and 301(g) because 
S.M.-G. does not have a biological 
relationship to both Mize and 
Gregg. 

Mize Decl., Ex. L 
See also generally 8 FAM 
§ 304.1-2(c) (FAM definition of “born ‘in 
wedlock’”), 8 FAM 
§ 301.4-1(D)(1)(c) (“A man has a biological 
relationship with his child, or a ‘blood 
relationship’ as required in the current text of 
INA section 309(a), when he has a genetic 
parental relationship to the child.”). 
 
Defendants’ Response: 
Undisputed. 
 

32. The State Department determined 
that Mize is not S.M.-G’s parent 
for purposes of INA Section 301 
because they are not biologically 
related. 

Mize Decl., Ex. L 
See also generally 8 FAM 
§ 304.1-2(c) (FAM definition of “born ‘in 
wedlock’”), 8 FAM § 301.4-1(D)(1)(c) (“A 
man has a biological relationship with his 
child, or a ‘blood relationship’ as required in 
the current text of INA section 309(a), when 
he has a genetic parental relationship to the 
child.”). 
 
Defendants’ Response: 
The cited evidence does not establish the 
point(s) made in the statement, and therefore 
the statement is disputed in part.   
 
Defendants do not dispute that the State 
Department determined that S.M.-G. was not 
“born . . . of” both Mize and Gregg and, 
therefore, lacked a biological relationship to 
both Mize and Gregg. 
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33. The State Department determined 
that S.M.-G. could not obtain 
derivative citizenship through Mize 
because they are not biologically 
related. 

Mize Decl. ¶ 38, Ex. L; Gregg Decl. ¶ 27 
See also generally 8 FAM 
§ 304.1-2(c) (FAM definition of “born ‘in 
wedlock’”), 8 FAM 
§ 301.4-1(D)(1)(c) (“A man has a biological 
relationship with his child, or a ‘blood 
relationship’ as required in the current text of 
INA section 309(a), when he has a genetic 
parental relationship to the child.”). 
 
Defendants’ Response: 
The cited evidence does not establish the 
point(s) made in the statement, and therefore 
the statement is disputed in part.   
 
Defendants do not dispute that the State 
Department determined that S.M.-G. lacked 
a biological relationship to Mize.   
 

34. The State Department denied S.M.-
G.’s passport application on the 
sole ground that “the biological 
U.S. citizen parent [i.e., Gregg] 
was not physically present in the 
United States for five years prior to 
the child’s birth … as required 
under the provisions of 
§ 301(g) of the [INA].” 

Mize Decl., Ex. L 
 
Defendants’ Response: 
The cited evidence does not establish the 
point(s) made in the statement, and therefore 
the statement is disputed in part.   
 
Defendants do not dispute that the State 
Department determined that “based on the 
information provided on [Plaintiffs’] DS-
2029, the biological U.S. citizen parent was 
not physically present in the United States 
for five years prior to the child’s birth . . . as 
required under the provisions of section 
301(g) of the [INA],” Pls.’ Ex. L.  
Defendants also do not dispute that S.M.-
G.’s passport application was denied on that 
basis.  See id. 
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35. The State Department denied 
S.M.G’s passport application based 
solely on its determination that she 
is not a U.S. citizen. 

Mize Decl., Ex. L 
 
Defendants’ Response: 
The cited evidence does not establish the 
point(s) made in the statement, and therefore 
the statement is disputed in part.   
 
Defendants do not dispute that the State 
Department denied S.M.-G.’s passport 
application on the basis that S.M.-G. 
appeared to have no claim to U.S. 
citizenship.  See Pls. Ex. L. 
 

36. The State Department refused to 
recognize S.M.-G. as a U.S. citizen 
because it imposes a requirement 
that the children of married U.S. 
citizens have a “biological” 
relationship with both of their 
parents before their citizenship can 
be evaluated under Section 301(c) 
(8 U.S.C. 
§1401(c)). 

Mize Decl., Ex. L 
See also generally 8 FAM 
§ 304.1-2(c) (FAM definition of “born ‘in 
wedlock’”), 8 FAM 
§ 301.4-1(D)(1)(c) (“A man has a biological 
relationship with his child, or a ‘blood 
relationship’ as required in the current text of 
INA section 309(a), when he has a genetic 
parental relationship to the child.”). 
 
Defendants’ Response: 
This statement constitutes a conclusion of 
law, not a statement of fact.  The cited 
evidence does not establish the point(s) made 
in the statement, and therefore the statement 
is disputed in part.   
 
Defendants do not dispute that the State 
Department denied S.M.-G.’s passport 
application on the basis that S.M.-G. 
appeared to have no claim to U.S. 
citizenship.  See Pls. Ex. L.  Defendants also 
do not dispute that S.M.-G. lacks biological 
relationships with both Mize and Gregg.   
 

Case 1:19-cv-03331-MLB   Document 50-2   Filed 02/14/20   Page 12 of 27



13 
 

The Foreign Affairs Manual 

37. The Foreign Affairs Manual 
reflects State Department policy. 

Manning Decl., Ex. M 
 
Defendants’ Response: 
Undisputed. 
 

38. The FAM is not the product of 
notice-and-comment rulemaking 
or congressional action. 

Manning Decl., Ex. Q at 244:13- 18; 
Manning Decl., Ex. T (Fact 140) 
 
Defendants’ Response: 
Undisputed. 
 

39. The FAM includes requirements 
not specifically set out in the INA. 

Manning Decl., Ex. Q at 44:13-18; Manning 
Decl., Ex. T (Fact 142) 
 
Defendants’ Response: 
Defendants dispute this statement as 
incomplete.  The FAM specifies how the 
INA’s requirements are applied.  
Additionally, portions of the FAM replicate 
requirements set forth in the INA. 
 

40. The FAM is not approved by 
Congress. 

Manning Decl., Ex. Q at 244:4-6; Manning 
Decl., Ex. T (Fact 141) 
 
Defendants’ Response: 
Undisputed. 
 

41. The FAM includes requirements 
not specifically set out in the INA. 

Manning Decl., Ex. Q at 103:5-11 & 104:8-
11 
 
Defendants’ Response: 
Defendants dispute this statement as 
incomplete.  The FAM specifies how the 
INA’s requirements are applied.  
Additionally, portions of the FAM replicate 
requirements set forth in the INA. 
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42. The State Department’s Foreign 
Affairs Manual homepage states: 

“The Foreign Affairs Manual 
(FAM) and associated Handbooks 
(FAHs) are a single, 
comprehensive, and authoritative  
source for the Department's 
organization structures, policies, 
and procedures that govern the 
operations of the State 
Department, the Foreign Service 
and, when applicable, other 
federal agencies. The FAM 
(generally policy) and the FAHs 
(generally procedures) together 
convey codified information to 
Department staff and contractors 
so they can carry out their 
responsibilities in accordance 
with statutory, executive and 
Department mandates.” 

Manning Decl., Ex. M 
 
Defendants’ Response: 
 
Defendant does not dispute that, as of the 
date of this filing, www.fam.state.gov, 
includes the language quoted in this 
statement. 
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State Department Policies 

43. It is State Department policy that a 
child is deemed to be born in 
wedlock only if he or she has a 
“biological” relationship to both 
married parents. 

8 FAM § 304.1-2(c); Manning Decl., Ex. 
Q, at 170:21-25 – 171:1-4 
 
Defendants’ Response: 
Defendants dispute this statement in 
part.  Defendants dispute the statement 
to the extent it conveys or implies that 
the Department of State is applying a 
“policy,” as opposed to applying the 
Department of State’s interpretation of 
the INA.  Defendants do not dispute 
that a child is deemed to have been 
born in wedlock only if his or her 
biological parents were married at the 
time of the child’s birth. 
 

44. The FAM states: 

“To say a child was born ‘in 
wedlock’ means that the child’s 
biological parents were married to 
each other at the time of the birth 
of the child.” 

8 FAM § 304.1-2(c) 
 
Defendants’ Response: 
Undisputed. 
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45. With one exception created in 
2014, the State Department 
considers a parent to have a 
“biological” relationship with their 
child only if they are the child’s 
genetic parent. 

Manning Decl., Ex. Q, at 173:19- 25-174:1-
5 (“Q What do you mean by biological? A 
If both parents had contributed genetic 
material.”); see also 8 FAM § 301.4-
1(D)(1)(c). 
 
Defendants’ Response: 
Defendants dispute the statement in part.  
Defendants dispute the statement’s 
characterization of the 2014 modification 
to 8 FAM § 301.4-1(D)(1)(c) as an 
“exception.”   
 
Defendants do not dispute that, in 2014, 
the Department of State issued policy 
guidance on a topic which had not been 
addressed previously, clarifying the 
guidance as to certain circumstances 
that were within the Department’s 
interpretation.  Defendants also do not 
dispute that, under the 2014 guidance, 
they consider gestation to be a form of 
biological relationship between mother 
and child. 
 

46. It is State Department policy that 
a man has a “biological” 
relationship with his child only if 
he is the child’s genetic parent. 

8 FAM § 301.4-1(D)(1)(c) 
 
Defendants’ Response: 
Undisputed. 

47. It is State Department policy that 
a man is a child’s parent for 
purposes of Sections 301 and 
309 of the INA (8 U.S.C. §§ 
1401 & 1409) only if he is the 
child’s genetic parent. 

8 FAM § 301.4-1(D)(1)(c) 
 
Defendants’ Response: 
The cited evidence does not establish the 
point(s) made in the statement.  The 
statement is, therefore, disputed. 
 

  

Case 1:19-cv-03331-MLB   Document 50-2   Filed 02/14/20   Page 16 of 27



17 
 

48. The FAM states: 
“A man has a biological 
relationship with his child, or a 
‘blood relationship’ as required 
in the current text of INA section 
309(a), when he has a genetic 
parental relationship to the child. 
A woman may have a biological 
relationship with her child 
through either a genetic parental 
relationship or a gestational 
relationship. In other words, a 
woman may establish a 
biological relationship with her 
child either by virtue of being 
the genetic mother (the woman 
whose egg was used in 
conception) or the gestational 
mother (the woman who carried 
and delivered the baby). (See 8 
FAM 304.3.)” 

8 FAM § 301.4-1(D)(1)(c) 
 
Defendants’ Response: 
Undisputed. 

49. Under State Department policy, 
Mize and Gregg can never have 
a child “in wedlock” together 
because they are two men. 

8 FAM § 301.4-1(D)(1)(c); 8 FAM § 304.1-
2(c); Manning Decl., Ex. Q at 274:25-275:6 
 
Defendants’ Response: 
This statement constitutes a conclusion of 
law, not a statement of fact.  The cited 
evidence does not establish the point(s) 
made in the Statement, and therefore the 
statement is disputed. 
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50. It is State Department policy that 
a U.S. citizen parent must have a 
biological relationship with a 
child in order to transmit U.S. 
citizenship at birth to the child, 
even if the parent is the legal 
parent of the child and was 
married to the child’s other legal 
parent at the time of the child’s 
birth. 

8 FAM § 301.4-1(D)(1); Manning Decl., 
Ex. Q at 158:25-159:13; 
Manning Decl., Ex. R at 121:22- 122:7, 
124:9-125:3 & 157:3-4 
 
Defendants’ Response: 
The statement is incomplete and, 
therefore, Defendants dispute the 
statement in part. 
 
Defendants do not dispute that the 
Department of State interprets 8 U.S.C. 
§ 1401 to require that a U.S. citizen parent 
have a biological relationship with a child 
born abroad in order to transmit U.S. 
citizenship at birth under the statute, even 
if the U.S. citizen parent is the legal parent 
of the child and married to the child’s 
other legal parent at the time of the child’s 
birth. 
 

51. The State Department’s reading 
of Section 301 as requiring a 
biological relationship is based 
on the State Department’s 
interpretation of the words “born 
… of parents” in Section 301 as 
referring to a biological parent of 
the child. 

Manning Decl., Ex. W at 178:13- 19; & 
180:10-15 
 
Defendants’ Response: 
Undisputed. 
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52. It is State Department policy to 
define a non-genetic gestational 
mother who is also the legal 
parent of a child as a 
“biological” parent of the child 
for purposes of derivative 
citizenship under Section 301 of 
the INA (8 U.S.C. § 1401). 

8 FAM § 301.4(D)(1)(c); 8 FAM § 304.3-
1(a) 
 
Defendants’ Response: 
This statement constitutes a conclusion of 
law, not a statement of fact.  The cited 
evidence does not establish the point(s) 
made in the statement.  The statement is, 
therefore, disputed in part. 
 
Defendants do not dispute that 8 FAM 
§ 301.4(D)(1)(c) provides that “[a] woman 
may have a biological relationship with 
her child through either a genetic parental 
relationship or a gestational relationship.  
In other words, a woman may establish a 
biological relationship with her child 
either by virtue of being the genetic 
mother (the woman whose egg was used in 
conception) or the gestational mother (the 
woman who carried and delivered the 
baby).  (See 8 FAM 304.3)” 
 
Defendants also do not dispute that 
8  FAM § 304.3-1(a) provides that “[a] 
child born abroad to a U.S. citizen 
gestational mother who is also the legal 
parent of the child at the time of birth in 
the location of birth, whose genetic 
parents are an anonymous egg donor and 
the U.S. citizen husband of the gestational 
legal mother, is considered for citizenship 
purposes to be a person born in wedlock of 
two U.S. citizens, with a citizenship claim 
adjudicated under the Immigration and 
nationality Act (INA) 301(c).”  
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53. It is State Department policy to 
define certain non-genetic 
mothers as “biological” parents 
for purposes of derivative 
citizenship under Section 301 of 
the INA (8 U.S.C. § 1401) only 
where the non-genetic mother is 
a legal parent of the child. 

8 FAM § 301.4(D)(1)(c); 8 FAM § 304.3-
1(a) 
 
Defendants’ Response: 
This statement constitutes a conclusion of 
law, not a statement of fact.  The cited 
evidence does not establish the point(s) 
made in the statement.  The statement is, 
therefore, disputed in part. 
 
Defendants do not dispute that 8 FAM 
§ 301.4(D)(1)(c) provides that “[a] woman 
may have a biological relationship with 
her child through either a genetic parental 
relationship or a gestational relationship.  
In other words, a woman may establish a 
biological relationship with her child 
either by virtue of being the genetic 
mother (the woman whose egg was used in 
conception) or the gestational mother (the 
woman who carried and delivered the 
baby).  (See 8 FAM 304.3)” 
 
Defendants also do not dispute that 
8  FAM § 304.3-1(a) provides that “[a] 
child born abroad to a U.S. citizen 
gestational mother who is also the legal 
parent of the child at the time of birth in 
the location of birth, whose genetic 
parents are an anonymous egg donor and 
the U.S. citizen husband of the gestational 
legal mother, is considered for citizenship 
purposes to be a person born in wedlock of 
two U.S. citizens, with a citizenship claim 
adjudicated under the Immigration and 
nationality Act (INA) 301(c).”  
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54. The State Department changed 
its interpretation of Section 301 
in 2014 to interpret “born . . . of 
parents” to include not only a 
genetic parent, but also a 
gestational mother who did not 
provide the genetic material (i.e., 
egg) for the child. 

Manning Decl., Ex. Q, (166:14-2); 
Manning Decl., Ex. R at 183:4- 183:18; id., 
Ex. S at (84:7-84:12 
 
Defendants’ Response: 
The evidence cited does not establish the 
point(s) made in the statement. The 
testimony cited is deposition testimony 
pursuant to Fed. R. Civ. P. 30(b)(6) in 
Dvash-Banks v. U.S. Dep’t of State, No. 
18-523 (C.D. Ca.).  The defendants in that 
case did not designate the witness to 
provide testimony on the subject of the 
statement pursuant to Fed. R. Civ. P. 
30(b)(6) at the time.  Defendants, 
therefore, dispute this statement in part.   
 
Defendants do not dispute that, in 2014, 
the Department of State issued policy 
guidance on a topic which had not be 
addressed previously, clarifying the 
guidance as to certain circumstances that 
were within the Department’s 
interpretation.  Defendants also do not 
dispute that, under the 2014 guidance, 
they consider gestation to be a form of 
biological relationship between mother 
and child. 
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55. Prior to that change, the State 
Department interpreted Section 
301 as excluding from the 
biological relationship that the 
State Department requires, a 
gestational mother who did not 
provide genetic material for the 
child. 

Manning Decl., Ex. Q at 172:21- 173:12; 
Manning Decl., Ex. T (Fact 128) 
 
Defendants’ Response: 
The evidence cited does not establish the 
point(s) made in the statement.  
Defendants, therefore, dispute this 
statement in part. 
 
Defendants do not dispute that prior to the 
Department of State’s 2014 clarification of 
its policy guidance regarding section 301, 
the Department of State generally applied 
the statute so as not to treat as a biological 
mother a gestational mother who did not 
have a genetic relationship with the child. 
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56. The State Department made this 
change even though Congress 
had not made any corresponding 
amendment of the INA because 
the State Department simply 
“changed its mind” as to its 
interpretation of Section 301. 

Manning Decl., Ex. Q at 243:1-4, 15-20 
 
Defendants’ Response: 
The cited evidence does not establish the 
point(s) made by the statement.  The 
testimony cited is deposition testimony 
pursuant to Fed. R. Civ. P. 30(b)(6) in 
Dvash-Banks v. U.S. Dep’t of State, No. 
18-523 (C.D. Ca.).  The defendants in that 
case did not designate the witness to 
provide testimony on the subject of the 
statement pursuant to Fed. R. Civ. P. 
30(b)(6) at the time.  Further, Defendants 
dispute that the Department of State 
“simply ‘changed its mind.’”  As new sets 
of facts and circumstances relating to the 
use of ART became more common, the 
Department of Statement reviewed and 
modified its relevant policy guidance.  
Defendants, therefore, dispute the 
statement in part. 
 
Defendants do not dispute that the 2014 
clarification did not result from an 
amendment of the INA. 
 

57. The FAM states: 
“In most cases involving assisted 
reproductive technology there is 
no shortage of documentation, 
and consular officers are free, as 
in any case, to ask for 
appropriate supporting 
documentation that fits the 
circumstances of the case.” 

8 FAM § 304.3-4(a) 
 
Defendants’ Response: 
Undisputed. 
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58. The FAM states: 
“Examples of appropriate 
supporting documentation would 
be: certified hospital records or 
physicians’ records where the 
procedure occurred and a sworn 
statement from the physician 
who performed the procedure; 
medical records documenting 
pre-natal care of the surrogate or 
the gestational mother; medical 
records documenting underlying 
medical conditions that caused 
parent to seek assisted 
reproductive technology (i.e., 
infertility or injury); insurance 
documents or other types of 
receipts documenting the 
payments made for the various 
different procedures. DNA 
testing may be recommended 
depending on the other medical 
evidence and circumstances of 
the case.” 

8 FAM § 304.3-4(a) 
 
Defendants’ Response: 
 
The cited evidence does not establish the 
point(s) made by the statement.  
Defendants, therefore, dispute the 
statement in part.   
 
Defendants do not dispute that the 
statement accurately quotes 8 FAM § 304-
3.4(b). 
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59. The FAM states: 
“In cases involving surrogacy, in 
addition to the medical records 
discussed above, the intended 
parents are likely to have signed 
contracts or other legal 
instruments with any of the 
following: fertility clinic, 
physician, laboratories, the 
surrogate mother, and/or 
egg/sperm donor. These legal 
documents should detail the 
various parties’ intentions with 
respect to future parental rights 
and also about fees and 
payments to the various parties.” 

8 FAM § 304.3-4(c) 
 
Defendants’ Response: 
Undisputed. 

60. It is State Department policy that 
a biological relationship between 
an anonymous sperm or egg 
donor who is a U.S. citizen and a 
child is insufficient to transmit 
U.S. citizenship to the child. 

8 FAM § 304.3-3 
 
Defendants’ Response: 
Undisputed. 

61. The FAM states: 
“U.S. citizenship cannot be 
transmitted by an anonymous 
sperm or egg donor, even if a 
clinic, sperm bank, or intended 
parent(s) purport to certify that 
the sperm or egg was donated by 
a U.S. citizen.” 

8 FAM § 304.3-3 
 
Defendants’ Response: 
Undisputed. 
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62. The FAM identifies birth 
certificates, surrogacy contracts, 
entry/exit stamps in passports, 
airline/hotel receipts, sworn 
statements, and photographs, 
mementos, among other 
documents, as typical evidence 
the State Department looks to 
establish parentage. 

8 FAM §§ 304.1-4, 304.3-4 
 
Defendants’ Response: 
Undisputed. 

63. The State Department’s rationale 
for its interpretation of Section 
301 is not rooted in a concern 
that interpreting Section 301 as 
not requiring a biological 
relationship between an 
applicant for a CRBA or U.S. 
passport who was born outside 
the United States and the child’s 
United States citizen parent 
would create or increase the risk 
of fraud in connection with 
applications for recognition of 
U.S. citizenship. 

Manning Decl., Ex. Q at 317:2-8 (“THE 
REPORTER[Q:]: “But should I understand 
you still to be saying that the State 
Department’s view that the requirements 
for establishing the blood relationship 
between a U.S. citizen parent and a child 
born outside the United States is not tied 
really in any way to concern about fraud? 
A: Correct.”). 
 
Defendants’ Response: 
The cited evidence does not establish the 
point(s) made in the statement.  See 
Memo. From Asst. Sec’y of State 
(February 13, 2012) Defs. Ex. B; Excerpt 
from Dep. of P. Peek, Defs. Ex. C.  
Defendants, therefore, dispute the 
statement. 
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