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UNITED STATE

The Honorable Marsha J. Pechman

S DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

RYAN KARNOSK], et al.,
Plaintiffs, and

STATE OF WASHINGTON,
Plaintiff-Intervenor,

V.

DONALD J. TRUMP, in his official capacity
as President of the United States, et al.,

Defendants.

Case No. 2:17-cv-01297-MJP

DECLARATION OF VANESSA
BARSANTI IN SUPPORT OF LCR 37
JOINT SUBMISSION REGARDING THE
GOVERNMENT’S WITHHELD
COMMUNICATIONS WITH THIRD
PARTIES

NOTE ON MOTION CALENDAR:
February 27, 2020

DECL. OF V. BARSANTI ISO LCR 37 JOINT
SUBMISSION RE THE GOVT’S WITHHELD
COMM’S WITH THIRD PARTIES
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Seattle, Washington 98121

NEWMAN DU WORS LLP (206) 274-2800
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I, Vanessa Barsanti, swear under penalty of perjury under the laws of the United States to
the following:

1. I am counsel of record for Plaintiffs in this action, am over the age of 18, and am
competent to be a witness. I make this declaration in support of the LCR 37 Expedited Joint
Motion to Compel Defendants to Produce Communications with Third Parties (the “Motion”)
based on facts within my personal knowledge.

2. Attached hereto as Exhibit 1 is a December 13, 2019 letter from counsel for
Plaintiffs, Vanessa Barsanti, to counsel for the Government, Andrew Carmichael.

3. Attached hereto as Exhibit 2 is CMR-0000176, a June 2, 2017 email chain from
General Joseph Dunford to Elaine Donnelly of the Center for Military Readiness.

4.  Attached hereto as Exhibit 3 is a July 29, 2019 email chain from counsel for the
Government, Matthew Skurnik, to counsel for Plaintiffs, Vanessa Barsanti.

5. Attached hereto as Exhibit 4 is MCHUGH 00002, an article authored by Dr. Paul R.
McHugh titled “Witches, multiple personalities, and other psychiatric artifacts”, produced by Dr.
McHugh in response to a third-party subpoena in this action.

6.  Attached hereto as Exhibit 5 is MCHUGH 00062, a February 13, 2018 email chain
between Dr. McHugh and William Bushman, produced by Dr. McHugh in response to a third-
party subpoena in this action.

7. Attached hereto as Exhibit 6 is an August 23, 2019 letter from counsel for Plaintiffs,
Vanessa Barsanti, to counsel for the Government, Andrew Carmichael.

8. Attached hereto as Exhibit 7 is a September 13, 2019 letter from counsel for the
Government, Andrew Carmichael, to counsel for Plaintiffs, Vanessa Barsanti.

9.  Attached hereto as Exhibit 8 is USDOE00134724, a January 29, 2018 email chain
between Secretary James Mattis and retired Lieutenant General Greg Newbold.

10. Attached hereto as Exhibit 9 is USDOE00285187, a February 6, 2018 email chain
between William Woodruff and William Bushman.

11.  Attached hereto as Exhibit 10 is a September 20, 2019 email chain between counsel

for Plaintiffs, Vanessa Barsanti, and counsel for the Government, Andrew Carmichael.
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12. Attached hereto as Exhibit 11 is an October 18, 2019 email chain between counsel
for the Government, Andrew Carmichael, and counsel for Plaintiffs, Jordan Heinz and Vanessa
Barsanti.

13. Attached hereto as Exhibit 12 is an October 7, 2019 letter from counsel for Plaintiffs,
Vanessa Barsanti, to counsel for the Government, Andrew Carmichael.

14. Attached hereto as Exhibit 13 is a November 4, 2019 email chain between counsel
for the Government, Andrew Carmichael, and counsel for Plaintiffs, Jordan Heinz and Vanessa
Barsanti.

15. Attached hereto as Exhibit 14 is a December 19, 2019 email chain between counsel
for the Government, James Powers, and counsel for the Plaintiffs, Vanessa Barsanti.

16.  Attached hereto as Exhibit 15 is a January 17, 2020 email chain between counsel for
the Government, James Powers, and counsel for the Plaintiffs, Vanessa Barsanti, including an
attached letter.

17. Attached hereto as Exhibit 16 is USDOE00290531, a June 19, 2017 email chain
from Mary Krueger to various individuals.

18.  Attached hereto as Exhibit 17 is USDOE00290535, an August 1, 2017 email chain
from Michael Richter to David Gruber.

19. In connection with the Government’s production volume 18, the Government
provided a privilege log indicating that USDOE00255288 is being withheld for deliberative
process privilege reasons. The information provided indicates that the communication is from
October 16, 2017, authored by “Atiba Hendrickson™ and sent from address
“ismiccdistributionlist@mail-list.com - on behalf of - John Snook
<Snookj@treatmentadvocacycenter.org>" to recipient “ismiccdistributionlist@mail-list.com,”
and titled “Interdepartmental Serious Mental Illness Coordinating Committee draft materials|[.]”
The privilege basis is listed as “Deliberations regarding the formulation of the transgender
policy; Deliberations regarding the implementation of the transgender policy; Deliberations

regarding the rescission of the transgender policy.”
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20. In connection with the Government’s production volume 10, the Government
provided a privilege log indicating that USDOEO00133852 is being withheld for deliberative
process privilege reasons. The information provided indicates that the communication is from
April 12, 2017, authored by Gary Brown, a government employee, sent to several military
employees in addition to Philip Armour, an economist at the RAND Corporation, and titled
“Email April 2017 Accession Medical Standards Working Group (AMSWG) Meeting|[.]” The
privilege basis is listed as “Deliberations regarding the formulation of the transgender policy;
Deliberations regarding the implementation of the transgender policy.”

21. The privilege bases information described above for USDOE00255288 and
USDOEO00133852 is exemplary of the information provided in the Government’s privilege log
entries. (See Declaration of Daniel Siegfried in Support of Plaintiffs’ Renewed Motion to
Compel Documents Withheld Under the Deliberative Process Privilege, Ex. Nos. 4-52; Rec.
Doc. 365.)

22. I hereby certify that Plaintiffs, as the moving party, have complied with the

requirements of Local Civil Rule 37(2)(H).

I declare under the penalty of perjury that the foregoing is true and correct.

DATED: February 27, 2020 /s/ Vanessa Barsanti
Vanessa Barsanti
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CERTIFICATE OF SERVICE
The undersigned certifies under penalty of perjury under the laws of the United States of
America and the laws of the State of Washington that all participants in the case are registered
CM/ECEF users and that service of the foregoing documents will be accomplished by the

CM/ECF system on February 27, 2020.

s/ Rachel Horvitz

Rachel Horvitz, WSBA No. 52987
rachel@newmanlaw.com

2101 Fourth Ave., Ste. 1500
Seattle, WA 98121

(206) 274-2800
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KIRKLAND & ELLIS LLP
AND AFFILIATED PARTMNERSHIPS

300 North LaSalle
Chicago, IL 60654

Vanessa Barsanti United States
To Call Writer Directly: Facsimile:
+1 312 862 2205 +1 312 862 2000 +1 312 862 2200

vanessa.barsanti@kirkland.com
www.kirkland.com

December 13, 2019
By E-mail

Andrew E. Carmichael

United States Department of Justice

Civil Division, Federal Programs Branch
20 Massachusetts Avenue, NW, Rm. 7218
Washington, D.C. 20530

Re: Document Productions of Communications with Third Parties in Karnoski
etal.v. Trump et al., 2:17-cv-01297-MJP

Dear Drew:

I write regarding the Department of Defense’s (“DoD”) refusal to produce
communications with third parties that have been withheld for deliberative process privilege
and/or attorney-client privilege, or even so much as identify whom on Defendants’ privilege logs
is not a third party. As detailed in my October 7 letter, no such privileges apply to the identified
communications with third parties, and it is inappropriate to withhold responsive
communications or documents shared with third parties.

The burden is on Defendants to support their privilege claims. However, in the spirit of
cooperation, Plaintiffs have further assessed the initial list they provided of potential third parties
and have reduced it significantly. Plaintiffs have narrowed the approximately 800 individuals
previously identified as potential third parties associated with documents withheld for
deliberative process privilege and/or attorney-client privilege and ask that, consistent with the
parties’ conversations during meet and confers, the DoD re-review the smaller subset of
approximately 500 potential third parties identified in Exhibit A.

Though Plaintiffs reserve their right to challenge the withholding of documents for
deliberative process privilege and/or attorney-client privilege that are not on Exhibit A, those
included in the exhibit contain author or recipient metadata that indicate they were shared with
an individual that Plaintiffs cannot confirm is employed by Defendants:

Beijing Boston Chicago Dallas Hong Kong Houston London Los Angeles Munich PaloAlto Paris San Francisco Shanghai Washington, D.C.
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KIRKLAND & ELLIS LLP

Andrew E. Carmichael
December 13, 2019
Page 2

e Many entries in the exhibit show that documents are being withheld where the domain name
information indicates that the email addresses belong to third parties. For example, there are
domain names that belong to private universities, hospitals, corporations, etc.

e Similarly, approximately 50 privilege log entries contain popular, public email domains, such
as Gmail.com, Hotmail.com, and Yahoo.com.

Please indicate by December 19 whether the DoD will consent to re-reviewing this
limited subset of its documents withheld for deliberative process privilege and/or attorney-client
privilege. We are available to meet and confer at your convenience.

Sincerely,

/s/ Vanessa Barsanti

Vanessa Barsanti
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- on behalf of - Duffy M <rmujaahida@yahoo.com>
A. ShayLeigh D. Velosian'

Adrian Veracruz

Agnes Schaefer

Alesdair H. lttelson <ittelson@aiclegal.org>
Allen-Emerson, Michelle

Allison, Graham'
<Graham_Allison@hks.harvard.edu>
alocke@humana.com

Amanda L. Samerson
amber.l.verdugo@optum.com
andrea.hicks

Andrew KAY <Andrew.KAY @internationalsos.com>

Anna.Pohl@thomsonreuters.com
Anne Tamar-Mattis <atmattis@aiclegal.org>
ARLENE BARATZ

Arnold Punaro <apunaro@punarogroup.com>
Art Cohen <art@Concorde2000.com>
ARTD-TrgOps-AD@mod.uk

Atiba Hendrickson

Bailey Hackbarth

Baker, Laura

Balamurugan Packialakshmi

Baldor, Lolita <L Baldor@ap.org>
Barbara Lee

Barsanti, Vanessa

Benjamin Rubin

Benjamin Spencer

Bernfeld, Beatrice

Bill Sutey

bjd3319@gmail.com

BJMaule

bkissinger@humana.com

Blein Yohannes (byohannes@kennellinc.com)
BlondeSE

BMD Diniega <beniega@msn.com>
bmoran1010

Boyd Waite

BoykinJO

bpayne@humana.com
brad.skillman@jwc.nato.int

Brenda Fulton <bsfulton80@gmail.com>
Brendan Lewis

Brian James

Brian Korn

Briggity, Toynoia
<Toynoia.Briggity@tenethealth.com>
Brito Campana, Juan P., M.B.B.S.
<Brito.Juan@mayo.edu]

Brooks Dickens, Kimberly

Brown, Marlainna M

Bruce Latta

bsfulton80@gmail.com
bsudler@jhhc.com
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cameron.mathie@gmail.com

Campion, Julie

candlreed@aol.com

Carstarphen, Jeff (US - Arlington)
(jcarstarphen@deloitte.com)
(jcarstarphen@deloitte.com)

Cary.Jetton@stjoe.org

cary.knox

Cassandra Fraga (cfragal @humana.com)

Cc: Briggity, Toynoia

Cc: Hunter, Robert C.

Chad Droz

Charles Rollinger <Charles.Rollinger@steward.org>

Charlie Law

Chemar Jordan

Chris Karr <Chris.Karr@riinternational.com>

christian.puff@christushealth.org

Christina Doukeris

Christina Superina

christine.n.adams

CHRISTINE.WHITECROSS @forces.gc.ca

Christopher D. Mayhew

Christopher Dirks

Christopher Geidner

christopher.baker@usnwc.edu

CIMS HELPDESK

Cindy Ulrich

claudia.black

Clayton Chau <Clayton.Chau@stjoe.org>

Cohen, Becky

colin.campbelll@comcast.net

Conner Houghtaling'

Conner, Johanna

Conni Wells <cjwells@axisgroupl.net>

Cook, Terry

Cordova,

courseemailreminder@swankhealth.com

crawford, traci

Cynthia.LeardMann

daddybell1911@hotmail.com

Daniel Taub

dannemir

Darryl.Hickman

David A. Score

David Chicoine <David.Chicoine@steward.org>

David Covington, LPC, MBA

<David.Covington@riinternational.com>

david.cifu@vcuhealth.org

daviesw400

Davis, Maryann

Dayadevi Jirage

Debra Lina Dunivin

dee dickerson

delew@deloitte.com

Dennis Roy
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Derran Eaddy

dhru_karishma@bah.com

Diane Mazur

Dina.Desai@bmc.org
dkennell@kennellinc.com

dmcfadden

Donna Livingston

Doucette, Sharon

Draganova, Anna
drkelly@koemedicalconsulting.com
drmeenav@gmail.com

Drogo Email <amjemail@comcast.net>
Duffy M <rmujaahida@yahoo.com>
ealtaa@comcast.net

edwardtj

ekocienda@nycbar.org

Elaine Donnelly

Elena Kravitz <ekravitz@cspnj.org>
Elizabeth Ernst'

Elizabeth Kocienda

Elizabeth Reeves

Elyn Saks <esaks@law.usc.edu>

Eric D. Rosenzweig
<eric.rosenzweig@Concorde2000.com>
Eric R. Holmes

Eric W Larson (ewlarson)

Erica.Jefferson

Erin McCarthy

eryndutta@gmail.com

Esquith, David

Evelia Polastre
evenmorework@verizon.net

Flannery, Richard R

Foster, Lauren

Frazer, Nicole L

French, John T

Fullhart, Randy <randyf79@vt.edu>
Garrett Moran <MORANG1@WESTAT.com>
gary.proctor@beaconhealthoptions.com
GCannizzaro

Gearhal P

GENE ADCOCK

Genevieve David <gdavid@deploymentpsych.org>
George.E.Hinman@Healthnet.com
Ghosh, Roshni' <Roshni Ghosh@premierinc.com>
Giannini, Michael V

Giglio, Katheryn (Kate)

Gina Delligatti

gmitchell@humana.com

Goldberg, Matthew S "Matt" <mgoldber@ida.org>
Gordon Trowbridge

Gordon Trowbridge

(gordon.trowbridge @wardcirclestrategies.com)
gpatenaude@email.gwu.edu

Greg Newbold <gsnewbold@gmail.com>
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Gregory Campion

Grizzle, Jerry <grizzle@NMMI.edu>

Gupta, Vanita

Harrington, Timothy M

Harsch, Skip

Haugwitz, Malin (US - Arlington)'
<mhaugwitz@deloitte.com>

HaversPR

heather.smigowski

Heidi A. Pampel

heimbigner.brett@hg.nato.int'

HigginSC

lan Mollan (air38gp-cam-amw-ocamwts@mod.uk)
info@tmeltzer.com

Intl.SOS TOP Contracts

<Intl. SOSTOPContracts@internationalsos.com>
Irina Plaks

ismiccdistributionlist@mail-list.com
ismiccdistributionlist@mail-list.com - on behalf of -
Conni J Wells <cjwells@axisgroupl.net>
ismiccdistributionlist@mail-list.com - on behalf of -
Davis, Maryann <Maryann.Davis@umassmed.edu>
ismiccdistributionlist@mail-list.com - on behalf of -
John Snook
<Snookj@treatmentadvocacycenter.org>

lyengar, Radha <riyengar@rand.org>

Jack Fisher

jack.edmo@bie.edu

James A Jones

James Linear

James Stewart <jnstewart1955@gmail.com>
james.b.reynolds

jamespsmithmd@me.com

Jana Frieslander

janae.arrington@gmail.com
janet.x.knotts@healthnet.com

Janice T Robinson

Jason Bennett

jeff.littefield@pgba.com
jeffrey.harley@usnwc.edu'

Jeh Charles Johnson and Carter F. Ham

Jennifer MacLeod
jennifer.thorpe2@christushealth.org

Jennifer Goodman@navyfederal.org

Jeong Heon Yoon

jerry.sullivan@optum.com

Jill Londagin

Jim McAleese <JMcAleese@mcaleese.com>
Jimmy Stewart <jnstewart1955@gmail.com]
jjsavoiamchugh@aol.com
jlefringhouse@gmail.com
jnstewart1955@gmail.com

Joden Seiders'

John A. Grimsley

John' 'Mullarky (JohnMullarky@homeservices.com)
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John Parken

John Snook
<SnookJ@TreatmentAdvocacyCenter.org>
john.h.wagoner@healthnet.com
John.Metcalf.ctr

Jonathan Graff <graff @ NMMI.edu]

Jones, J. P.

Joseph E. Pedone Il

JOY.KLAMMER @forces.gc.ca
joyce.r.grissom@healthnet.com

Julie Watters (julieannwatters@gmail.com)'
Justin Biolo

Kaitlin Chiarelli

Kalpana Parvathaneni

Kara Dubis
Karen.Whitman@netimpactstrategies.com
Karim, Ahmad F CTR (BG)
kathy.hessmer

Katy Kalisch

Kayla Williams

kcaney@kennellinc.com

Kenneth Minkoff <KMINKOV@aol.com>
kent.whalen@ijfcnp.nato.int'
kgalloway@dvcipm.org'

kim.miranda

kmkerr@AD.UCSD.EDU
KPreston@AUSA.ORG

Krieger, Michael E. (mkrieger@mitre.org)
Krull, Heather <hkrull@rand.org>
lamme@ohsu.edu'

Lamothe, Dan <Dan.Lamothe@washpost.com>
Larry Schweikart <larry.schweikart@gmail.com>
LARRY T. SIZEMORE

Lauren Bales'

LAUREN JOSEPH

Lauren Olmsted

Lauren Skrabala

leah.brown@gmail.com

Leeper, Tammy

Legall, Frances (US - Arlington)
<flegall@deloitte.com>

LeMay Center/DL Workflow

Leonard, Robyn M
<Robyn.Leonard@umassmed.edu>
Lhamon, Catherine E.

Linda Beeber <beeber@email.unc.edu>
Lindsey Muller [lindsey.ryan1982@gmail.com]
Lindsey, Mark A
Lindsey.ryan1982@gmail.com

LORNA GEGGIS

Lorrie Meyer

loutomelve@aol.com
Iss@univplastics.com

LUCAS SCHLEUSENER

Ludovici, Joseph D
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Luis AMBROGGIO
<Luis.AMBROGGIO@internationalsos.com>
Lurie, Philip M <plurie@ida.org>

Lyon, Gary MTCS

m.zirkle@mc.nato.int'
m_cagliari@hotmail.com

malepeaiae

Malisha Eley

MallorDL

Margo LT NNMC Smith (margozsmith@gmail.com)'
Mariana Sankiewicz

Mark Haigney

Mark Stowers'
mark.stephens@nexweb.org
martha.herb@iadc.edu’

Mary Giliberti <mgiliberti@nami.org>
Mary Padilla

Maryann Davis <maryann.davis@umassmed.edu>
Mason Armstrong

Master Calendar

Matt Cordova

Matthew Hoffman

Matthew Mol

MaynorGalvez
McClintocka@goldmail.etsu.edu’
McGinley, William

Megan Klocek (meggreen0409@gmail.com)'
Melanie Bukhari'

MelillMR

MettsWA

Michael Labejsza

Michael Meese [mmeese @aafmaa.com]
Michael Morrissey

Michelle McGill

Mike Wartell [wartell@ipfw.edu]
mikemartinez97 @gmail.com

Mina Izadjoo

Mirian Mendoza

Mitchell, David William (US - Arlington)'
<davmitchell@deloitte.com>
mkroen@jhhc.com

Mohan, Rachit [USA]

Monika Juska <monikajuska@gmail.com>
monikajuska@gmail.com

Montori, Victor M., M.D.
<Montori.Victor@mayo.edu>

Morgan Haight

morleya624@mod.uk
moroney985@gmail.com
moungv@pacmed.org
muss5445@stthomas.edu

Musselman Jr., Charles D.
<muss5445@stthomas.edu>

Naomi Aronson

Nathalie Holberg
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Nathalie Lawrence

Nathaniel Frank

Nicholas Hall

O'Brien, Conor S (US - Arlington)'
<conorobrien@deloitte.com>

O'Dowd, David

PALOSCHAVEZ

Parmley, Cynthia

parmour@rand.org'

paswell@aol.com [paswell@aol.com]

Patenaude, Gary <gpatenaude@email.gwu.edu]

Patricia Toppings

Patrick, Jeanne

patstewart@deloitte.com

Paul [paswell@aol.com]

Paul Emrich <Paul.emrich@chickasaw.net>

Paul McHugh <pmchughl@jhmi.edu>

Paulette Richards

PEARCE, STEPHEN W

Pearson, Eric J. HMC

People-CDP@mod.uk

Pete Earley <peteearley@aol.com>

Pete.Gumataotao@act.nato.int'

Peter W. Charney

Pierre Morrisette

Pollard, Michael (mpollard@rand.org)

Potter, Susanne J

Priscilla Zotti

pyros velosian@yahoo.com

Qi Qiu

r.kitchener@sfn.nato.int'

raanavy@gmail.com

racherat@gmail.com

RAND National Defense Research Institute
<pubs order@rand.org>

ray rottman <amcsusl@gmail.com>

Rebecca Ausprung

Reed, Jennifer

Rhonda Fraser

Rhonda Stout

richard.paquette

Richter, Michael P
<Michael.Richter@skadden.com>

Rita Furst-Seifert

rjiohnson52@humana.com

Rob Park

Robert Alonso <raanavy@gmail.com>

Robert Burns

Robert Dare [dareconsult@gmail.com]

Robert Goldstein

Robert Jackson

Robert Low'

Robert S. Taylor

Robert Work

Robert Work <evenmorework@verizon.net>

Filed 02/27/20 Page 11 of 14
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Roberts, Karen

robin.holland@pgba.com

Ron Bruno <Ron@CTSServices-llc.com>
Ronald Booker

Ross Witters

roy.snodgrass

Rudy deLeon <rdeleon@americanprogress.org>
rvarian@comcast.net
rvarian08@gmail.com

Ryan Kim

Ryan Newman*

Sager, Rick

Salgado, Christopher

Sam Jacobs'

samstravis85@gmail.com

Samuel Travis (strav001@umaryland.edu)'
Sarah Dolan (smdolan1987@gmail.com)'
Sarah O. Meadows

Sasha Baker <sasha.n.baker@gmail.com>
sasha.n.baker@gmail.com

Schaefer, Agnes <schaefer@rand.org>
Schlittler, Ron

Schwartau, Jennifer

Scott, Elizabeth

sdelgado2@humana.com

Seth Acton

Shaffer, Jason

Shah, Rick (US - Arlington)

Shahbazian, Behzad

Shanahan, Patrick

Shannon Minter

Sharanpreet Hira

Sharon Birman

Shaun Mcandrew

Shawn Forsman

shawnredding@msn.com

Shiela Bowman <srtbowman@comcast.net>
Shoma Ghose <ShomaGhose@westat.com>
Si Hyug Jang

Simone Schonenberger' <simone4494@gmail.com>
Soroosh Solhjoo

ss2575@gmail.com

Stephan Wilcox

Stephen Rosenzweig

<srosenzweig@ Concorde2000.com>
stephen.ballister

Stephens-Lyman, Melanie <mstephens-
lyman@endocrine.org>

Steve Liszewski

Steve Stombres

Steve Vahsen

stevehdc@gmail.com

Steven Galing

Steven Pipe

Stout, Rhonda
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Straughter, Jeremy

Stroh, Mark

Strong, Monica

stumunsch@aol.com

Sue Fulton <bsfulton80@gmail.com>

Sue Medford <smedford@nami.org>

Susan Westover

SUSAN.TRUSCOTT @forces.gc.ca

svetlana.bilenkina

svparkerl@nps.edu

swisher316@gmail.com

Tahira Juiris

Talbot, Elizabeth [USA]

talbot elizabeth@bah.com

Tamika Bangoura

Tammy Williams

Tara Mccluskey (tara.caitlin@gmail.com)'

Teodor-doru Brumeanu

Terry Cook

Theodore Jaditz

Thom Kurmel (thom.kurmel@gmail.com)

Thomas Oliver

Thomas Tindall

Thompson, Barbara A

Thorunn Bitterman (Thorunn.Bitterman@nmcrs.org)

Thow, Jonathan

Tice, Jim

Tiji.Allen

Tim Fowlkes

Timothy Burgess

Timothy Cooper

timothy.rogers

Tinsley, Benjamin

Toby Hedger

Tolar, Christopher G

toynoia.briggity@tenethealth.com

Trevino, Alice

Trey Matthews'

Trowbridge
(gordon.trowbridge @wardcirclestrategies.com)

Turvey, Phyllis A <phyllis turvey@uhc.com>

Tyrer, Bob' <rtyrer@cohengroup.net>

Vazquez, Rennie

Verga, Peter

Veronika Pav

Veronika Pav <vpav@kennellinc.com>

victoria.g.skinner

Virginia Penrod

Volney Jim

W.K. Prusaczyk

Waddell, Ricky L.

Warning, David

WarrenJM

Washington, Lovetta

Weatherspoon, William J.
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Wendy Funk <wfunk@kennellinc.com>

Wesley Melville

wgrayndé0@aol.com

Whalen, Ann

Wilfert, Mary <mwilfert@ncaa.org>

William Kuzon

William Tosick

william.horrigan

Williams, Thearon

Williams, Trevor

Willie Cooper, James Thomas, Jr.Pete
Giambastiani, Virignia Penrod, Rich Jarrett, Pettis
Sims

Wilson, Amy <awilson@ncaa.org>

Winkler, John <jwinkler@rand.org>

Wolfs <cjwolfenbarger@aol.com>

Woodruff, William A. <woodruffw@campbell.edu>
woodruffw@campbell.edu'

Whyatt, J. R.

Wylie C. Hembree, Peggy Cohen-Kettenis, Henriette
A. Delemarre-van de Waal, Louis J. Gooren, Walter
J. Meyer, Ill, Norman P. Spack, Vin Tangpricha, and
Victor M. Montori

Xiaoming Zhou

Yoni Hirt <yoni.hirt@Concorde2000.com>
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Message

From: Dunford, Joseph F Jr Gen USMC JS (US) [joseph.f.dunford.mil@mail.mil]

Sent: 6/2/2017 2:58:09 AM

To: Elaine Donnelly [elaine@cmrlink.org]

Subject: RE: [Non-DoD Source] Military Readiness or Transgender Mandates? (UNCLASSIFIED)

CLASSIFICATION: UNCLASSIFIED
Thanks again Elaine ...

————— original Message-----

From: Elaine Donnelly [mailto:elaine@cmrlink.org]

Sent: Thursday, June 01, 2017 10:16 PM

To: Dunford, Joseph F Jr Gen USMC JS (US) <joseph.f.dunford.mil@ail.mil>

Subject: RE: [Non-DoD Source] Military Readiness or Transgender Mandates? (UNCLASSIFIED)

All active Tinks contained in this email were disabled. Please verify the identity of the sender, and
confirm the authenticity of all links contained within the message prior to copying and pasting the
address to a Web browser.

You're welcome, General. You should know about this invitation, which just turned up in a Google search.
It appears to be from a private group that has been given access to Pentagon facilities:

Caution-https://einvitations.afit.edu/inv/index.cfm?i1=344650&k=0165460F7E57 < Caution-
https://einvitations.afit.edu/inv/index.cfm?i=344650&k=0165460F7E57 >

The event in the Pentagon courtyard or auditorium is supposed to take place on Monday, June 12, and
Deputy Secretary Bob Work has been invited to participate. As you know, Work and/or P& officials
serving under Ashton Carter personally authorized the full array of directives and instructions to impose
LGBT ideology on our military.

This event, if it takes place, could present a serious problem. Some people seem unaware that there was
an election Tast November.

A1l the best,

Elaine

From: Dunford, Joseph F Jr Gen USMC JS (US) [Caution-mailto:joseph.f.dunford.mil@mail.mil]
Sent: Thursday, June 1, 2017 8:26 PM

To: Elaine Donnelly <elaine@cmrlink.org>

Subject: RE: [Non-DoD Source] Military Readiness or Transgender Mandates? (UNCLASSIFIED)

CLASSIFICATION: UNCLASSIFIED

Thanks Elaine ...

CMR-0000176
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SF

Joe Dunford

From: Elaine Donnelly [Caution-mailto:elaine@cmrlink.org < Caution-mailto:elaine@cmrlink.org > ]
Sent: Thursday, June 01, 2017 12:54 PM

To: Dunford, Joseph F Jr Gen USMC JS (US) <joseph.f.dunford.mil@mail.mil < Caution-
mailto:joseph.f.dunford.mil@mail.mil > >

Subject: [Non-DoD Source] Military Readiness or Transgender Mandates?

All active Tinks contained in this email were disabled. Please verify the identity of the sender, and
confirm the authenticity of all links contained within the message prior to copying and pasting the
address to a Web browser.

To: General Gen. Joseph F. Dunford, USMC

From: Elaine Donnelly, President, Center for Military Readiness

Re: Military Readiness or Transgender Mandates?

The Center for Military Readiness has released a new article highlighting reasons why the Trump
Administration should resist pressures to continue Obama-era mandates for transgenders in the military:

CMR: Holdover Transgender Mandates Impede Efforts to Strengthen Military < Caution-Caution-
https://www.cmrlink.org/articles/print/378047author=0&image=0&domain=0 >

As stated in a recent Memo for the Movement < vCaution-Caution-https://obamawhitehouse.archives.gov/the-
press-office/2016/05/31/presidential-proclamation-Tgbt-pride-month-2016 > signed by 85 organizations and
Teaders, "The process of strengthening our military will not succeed if military service personnel have
to contend with problematic military/social policies imposed by the Obama Administration - policies that
actually impede mission readiness, command proficiency, and combat effectiveness."

For more information, please contact CMR at 734/464-9430 or elaine@cmrlink.org < Caution-
mailto:elaine@cmrlink.org > .

Elaine Donnelly

President

CMR-0000177
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Center for Military Readiness
Caution-Caution-www.cmrlink.org < Caution-Caution-http://www.cmrlink.org >

734/464-9430

CLASSIFICATION: UNCLASSIFIED

CLASSIFICATION: UNCLASSIFIED

CMR-0000178
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From: Skurnik, Matthew (CIV,

To: Barsanti, Vanessa; Gerard Bradley

Cc: Carmichael, Andrew E. (CIV); Norway, Robert M. (CIV); Enlow, Courtney D. (CIV); Cheung, Ashley (CIV); Heinz, Jordan M.; Cannon, Sara; Rosenberg, Michael E.
Subject: [EXT] RE: Dr. McHugh Subpoena Action in D. Md.

Date: Monday, July 29, 2019 9:30:22 AM

Vanessa,

In advance of our call today at 4 PM ET, | have an update from our clients. Defendants no longer object to Dr. McHugh producing his communications with the Department of
Defense. As you are aware, however, Defendants still object to production of Dr. McHugh's communications with the White House.

In withdrawing our objection to production of Dr. McHugh's communications with DoD, we do not concede that those communications are not subject to the deliberative process
privilege. However, in an attempt to resolve this subpoena matter without a need for further litigation, Defendants has chosen to withdraw their objection to Dr. McHugh producing
to you his DoD communications.

Look forward to speaking later today.

Best,

Matt

Matthew Skurnik

Trial Attorney

United States Department of Justice

Civil Division - Federal Programs Branch

1100 L Street NW

Washington, DC 20005

(202) 616-8188 | Matthew.Skurnik@usdoj.gov

From: Skurnik, Matthew (CIV)

Sent: Thursday, July 25, 2019 4:22 PM

To: Barsanti, Vanessa ; Gerard Bradley

Cc: Carmichael, Andrew E. (CIV) ; Norway, Robert M. (CIV) ; Enlow, Courtney D. (CIV) ; Cheung, Ashley (CIV) ; Heinz, Jordan M. ; Cannon, Sara ; Rosenberg, Michael E.
Subject: RE: Dr. McHugh Subpoena Action in D. Md.

Yes Monday 4 ET is good. Thank you.

From: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>

Sent: Thursday, July 25, 2019 3:48 PM

To: Skurnik, Matthew (CIV) <maskurni@CIV.USDOJ.GOV>; Gerard Bradley <Gerard.V.Bradley.16@nd.edu>

Cc: Carmichael, Andrew E. (CIV) <ancarmic@CIV.USDOJ.GOV>; Norway, Robert M. (CIV) <rnorway@CIV.USDOJ.GOV>; Enlow, Courtney D. (CIV) <cenlow@CIV.USDOJ.GOV>; Cheung, Ashley (CIV)
<ascheung@CIV.USDOJ.GOV>; Heinz, Jordan M. <jheinz@kirkland.com>; Cannon, Sara <sara.cannon@kirkland.com>; Rosenberg, Michael E. <michael.rosenberg@kirkland.com>

Subject: RE: Dr. McHugh Subpoena Action in D. Md.

Thank you, Matt. Let’s discuss Monday then. Would 4 ET work?

Vanessa Barsanti

KIRKLAND & ELLIS LLP

300 North LaSalle, Chicago, IL 60654
T+1312 862 2205

F+1312862 2200

vanessa.barsanti@kirkland.com

From: Skurnik, Matthew (CIV) <Matthew.Skurnik@usdoj.gov>

Sent: Thursday, July 25, 2019 12:44 PM

To: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>; Gerard Bradley <Gerard.V.Bradley.16@nd.edu>

Cc: Carmichael, Andrew E. (CIV) <Andrew.E.Carmichael@usdoj.gov>; Norway, Robert M. (CIV) <Robert.M.Norway@usdoj.gov>; Enlow, Courtney D. (CIV) <Courtney.D.Enlow@usdoj.gov>; Cheung,

Ashley (CIV) <Ashley.Cheung@usdoj.gov>; Heinz, Jordan M. <jheinz@kirkland.com>; Cannon, Sara <sara.cannon@kirkland.com>; Rosenberg, Michael E. <michael.rosenberg@kirkland.com>
Subject: [EXT] RE: Dr. McHugh Subpoena Action in D. Md.
Vanessa,

| just received an update from our clients. We're prepared to give a response with regard to Dr. McHugh’s White House communications now (see below), but we won’t be prepared
to give a response on his DoD communications until at least late Monday. Given this, can we try to have a call late Monday or on Tuesday, rather than tomorrow?

With regard to Dr. McHugh’s communications with the White House, we will not identify the title of the individual(s) with whom he communicated. However, we can confirm for
plaintiffs that, as Mr. Bradley stated during our October 15, 2018 telephone status conference with the court, the individual(s) with whom Dr. McHugh communicated was/were in
fact member(s) of the Domestic Policy Council staff. We are also prepared to identify the entry on the White House privileged log served in the underlying litigation in which Dr.
McHugh’s communications are included.

Dr. McHugh’s communications with the White House are included in the following entry:

Pre-decisional emails and documents drafted by
Pre-decisional emails and Members of the Members of the White House Policy staffers to solicit information
documents drafted by White President's Legislative President's Legislative Deliberative Process from third parties as part of a deliberative process
House Policy Staff and outside Affairs, Policy, Affairs, Policy, Privilege (and, in some and responses to those emails from third parties
parties from whom they Communications, and Communications, and cases, Presidential seeking to assist White House deliberations in some
solicited information for use in | 1/20/2017- NSC Teams, as well as NSC Teams, as well as Communications cases, these communications would lead up to
25 | advising the President 8/25/2017 outside third parties outside third parties Privilege) advice to the President

We believe this information is sufficient for plaintiffs to conclude that Dr. McHugh’s communications with the White House are subject to the deliberative process privilege and
presidential communications privilege.

We have voluntarily chosen to reveal this information for the purpose of attempting to resolve this subpoena matter without a need for further litigation. In doing so, however, we do
not waive any applicable privilege, including the presidential communications privilege or the deliberative process privilege. To the contrary, we maintain that Dr. McHugh’s
communications are subject to multiple privileges. We also do not concede that the government defendants are required to disclose such information. Rather, this disclosure is
discretionary. Finally, we do not concede that it is appropriate for plaintiffs to seek such discovery at this time, when they have not yet exhausted alternative sources of non-privilege
discovery in the underlying litigation, and have not met their burden to shown a heightened need for the discovery sought here. See Cheney v. U.S. Dist. Court for the District of
Columbia, 542 U.S. 367 (2004).

Please let me know your availability for a call next week.

Best,

Matt

From: Skurnik, Matthew (CIV)

Sent: Thursday, July 25, 2019 11:46 AM

To: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>; Gerard Bradley <Gerard.V.Bradley.16@nd.edu>

Cc: Carmichael, Andrew E. (CIV) <ancarmic@CIV.USDOJ.GOV>; Norway, Robert M. (CIV) <rnorway@CIV.USDOJ.GOV>; Enlow, Courtney D. (CIV) <cenlow@CIV.USDOJ.GOV>; Cheung, Ashley (CIV)
<ascheung@CIV.USDOJ.GOV>; Heinz, Jordan M. <jheinz@kirkland.com>; Cannon, Sara <sara.cannon@kirkland.com>; Rosenberg, Michael E. <michael.rosenberg@kirkland.com>

Subject: RE: Dr. McHugh Subpoena Action in D. Md.

Hi Vanessa,

Friday works, and the morning is best for us. How about 11:00 AM ET on Friday?

Best,
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Matt

From: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>

Sent: Wednesday, July 24, 2019 5:12 PM

To: Skurnik, Matthew (CIV) <maskurni@CIV.USDOJ.GOV>; Gerard Bradley <Gerard.V.Bradley.16@nd.edu>

Cc: Carmichael, Andrew E. (CIV) <ancarmic@C|V.USDOJ.GOV>; Norway, Robert M. (CIV) <rnorway@CIV.USDOJ.GOV>; Enlow, Courtney D. (CIV) <cenlow@CIV.USDOJL.GOV>; Cheung, Ashley (CIV)
<ascheung@CIV.USDOJ.GOV>; Heinz, Jordan M. <jheinz@kirkland.com>; Cannon, Sara <sara.cannon@kirkland.com>; Rosenberg, Michael E. <michael.rosenberg@kirkland.com>

Subject: RE: Dr. McHugh Subpoena Action in D. Md.

Matt,

I just wanted to check in and see if you had any updates for us regarding the Government’s willingness to waive DPP on communications between Dr. McHugh and the DoD, and whether you will
be providing additional information regarding the individuals Dr. McHugh communicated with at the White House?

Perhaps it makes sense for us to discuss on Friday given that we owe the Court a JSR next week. Could you please let me know your availability?

Vanessa Barsanti

KIRKLAND & ELLIS LLP

300 North LaSalle, Chicago, IL 60654
T+1312862 2205

F+1312862 2200

vanessa barsanti@kirkland.com

From: Skurnik, Matthew (CIV) <Matthew.Skurnik@usdoj.gov>

Sent: Wednesday, July 10, 2019 1:45 PM

To: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>; Gerard Bradley <Gerard.V.Bradley.16@nd.edu>

Cc: Carmichael, Andrew E. (CIV) <Andrew.E.Carmichael@usdoj.gov>; Norway, Robert M. (CIV) <Robert.M.Norway@usdoj.gov>; Enlow, Courtney D. (CIV) <Courtney.D.Enlow@usdoj.gov>; Cheung,
Ashley (CIV) <Ashley.Cheung@usdoj.gov>; Heinz, Jordan M. <jheinz@kirkland.com>; Cannon, Sara <sara.cannon@kirkland.com>; Rosenberg, Michael E. <michael.rosenberg@kirkland.com>
Subject: [EXT] RE: Dr. McHugh Subpoena Action in D. Md.

Thanks Vanessa. You have the government’s consent to file.

From: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>

Sent: Wednesday, July 10, 2019 1:22 PM

To: Skurnik, Matthew (CIV) <maskurni@ClV.USDOJ.GOV>; Gerard Bradley <Gerard.V.Bradley.16@nd.edu>

Cc: Carmichael, Andrew E. (CIV) <ancarmic@CIV.USDOJ.GOV>; Norway, Robert M. (CIV) <rnorway@CIV.USDOJ.GOV>; Enlow, Courtney D. (CIV) <cenlow@CIV.USDOJ.GOV>; Cheung, Ashley (CIV)
<ascheung@CIV.USDOJ.GOV>; Heinz, Jordan M. <jheinz@kirkland.com>; Cannon, Sara <sara.cannon@kirkland.com>; Rosenberg, Michael E. <michael.rosenberg@kirkland.com>

Subject: RE: Dr. McHugh Subpoena Action in D. Md.

Gerry and Matt,

Please let me know if this is okay to file.

Vanessa Barsanti

KIRKLAND & ELLIS LLP

300 North LaSalle, Chicago, IL 60654
T+1312 862 2205

F+1312862 2200

vanessa.barsanti@kirkland.com

From: Barsanti, Vanessa

Sent: Wednesday, July 10, 2019 7:55 AM

To: 'Skurnik, Matthew (CIV)' <Matthew.Skurnik@usdoj.gov>; Gerard Bradley <Gerard.V.Bradley.16@nd.edu>

Cc: Carmichael, Andrew E. (CIV) <Andrew.E.Carmichael@usdoj.gov>; Norway, Robert M. (CIV) <Robert.M.Norway@usdoj.gov>; Enlow, Courtney D. (CIV) <Courtney.D.Enlow@usdoj.gov>; Cheung,
Ashley (CIV) <Ashley.Cheung@usdoj.gov>; Heinz, Jordan M. <jheinz@kirkland.com>; Cannon, Sara <sara.cannon@kirkland.com>; Rosenberg, Michael E. <michael.rosen rkland.com>
Subject: RE: Dr. McHugh Subpoena Action in D. Md.

Thank you, Matt. I'll send a proposed JSR shortly for yours and Mr. Bradley’s review.

Vanessa Barsanti

KIRKLAND & ELLIS LLP

300 North LaSalle, Chicago, IL 60654
T+1312 862 2205

F+1312862 2200

vanessa.barsanti@kirkland.com

From: Skurnik, Matthew (CIV) <Matthew.Skurnik@usdoj.gov>

Sent: Wednesday, July 10, 2019 7:51 AM

To: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>; Gerard Bradley <Gerard.V.Bradley.16@nd.edu>

Cc: Carmichael, Andrew E. (CIV) <Andrew.E.Carmichael@usdoj.gov>; Norway, Robert M. (CIV) <Robert.M.Norway@usdoj.gov>; Enlow, Courtney D. (CIV) <Courtney.D.Enlow@usdoj.gov>; Cheung,

Ashley (CIV) <Ashley.Cheung@usdoj.gov>; Heinz, Jordan M. <jheinz@kirkland.com>; Cannon, Sara <sara.cannon@kirkland.com>; Rosenberg, Michael E. <michael.rosenberg@kirkland.com>
Subject: [EXT] RE: Dr. McHugh Subpoena Action in D. Md.
Vanessa,

As we discussed yesterday, in an attempt to narrow or resolve this subpoena dispute, the Government would consent to asking the court to hold briefing in abeyance for an additional
three weeks. During that time, we would consult with our clients about whether they would be willing to (1) waive privilege over Dr. McHugh’s communications with DoD, and (2)
provide additional information about Dr. McHugh’s communications with the White House, such as the title of the person(s) with whom Dr. McHugh communicated.

Gerry —let us know if you are ok with this approach as well.

Thanks,

Matt

From: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>

Sent: Tuesday, July 09, 2019 3:47 PM

To: Skurnik, Matthew (CIV) <maskurni@C|V.USDOJ.GOV>; Gerard Bradley <Gerard.V.Bradley.16@nd.edu>

Cc: Carmichael, Andrew E. (CIV) <ancarmic@CIV.USDOJ.GOV>; Norway, Robert M. (CIV) <rnorway@CIV.USDOJ.GOV>; Enlow, Courtney D. (CIV) <cenlow@CIV.USDOJ.GOV>; Cheung, Ashley (CIV)
<ascheung@CIV.USDOJ.GOV>; Heinz, Jordan M. <jheinz@kirkland.com>; Cannon, Sara <sara.cannon@kirkland.com>; Rosenberg, Michael E. <michael.rosenberg@kirkland.com>

Subject: RE: Dr. McHugh Subpoena Action in D. Md.

Matt,

| just tried to give you a call. Could you please give me a ring so that we can discuss?

Vanessa Barsanti

KIRKLAND & ELLIS LLP

300 North LaSalle, Chicago, IL 60654
T+1312862 2205

F+1312862 2200

vanessa barsanti@kirkland.com

From: Skurnik, Matthew (CIV) <Matthew.Skurnik@usdoj.gov>

Sent: Tuesday, July 9, 2019 12:40 PM

To: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>; Gerard Bradley <Gerard.V.Bradley.16@nd.edu>



Case 2:17-cv-01297-MJP Document 439-3 Filed 02/27/20 Page 4 of 4

Cc: Carmichael, Andrew E. (CIV) <Andrew.E.Carmichael@usdoj.gov>; Norway, Robert M. (CIV) <Robert.M.Norway@usdoj.gov>; Enlow, Courtney D. (CIV) <Courtney.D.Enlow@usdoj.gov>; Cheung,
Ashley (CIV) <Ashley.Cheung@usdoj.gov>; Heinz, Jordan M. <jheinz@kirkland.com>; Cannon, Sara <sara.cannon@kirkland.com>; Rosenberg, Michael E. <michael.rosenberg@kirkland.com>
Subject: [EXT] RE: Dr. McHugh Subpoena Action in D. Md.

Hi Vanessa,

The Government does not consent to your proposed schedule. We think the best thing to do would be to request a telephonic status conference with the Court. Would that work for
everyone?

Thanks,

Matt

Matthew Skurnik

Trial Attorney

United States Department of Justice

Civil Division - Federal Programs Branch

1100 L Street NW

Washington, DC 20005

(202) 616-8188 | Matthew.Skurnik@usdoj.gov

From: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>

Sent: Tuesday, July 09, 2019 2:31 PM

To: Skurnik, Matthew (CIV) <maskurni@CIV.USDOJ.GOV>; Gerard Bradley <Gerard.V.Bradley.16@nd.edu>

Cc: Carmichael, Andrew E. (CIV) <ancarmic@C|V.USDOJ.GOV>; Norway, Robert M. (CIV) <rnorway@CIV.USDOJ.GOV>; Enlow, Courtney D. (CIV) <cenlow@C|V.USDOJ.GOV>; Cheung, Ashley (CIV)
<ascheung@CIV.USDOJ.GOV>; Heinz, Jordan M. <jheinz@kirkland.com>; Cannon, Sara <sara.cannon@kirkland.com>; Rosenberg, Michael E. <michael.rosenberg@kirkland.com>

Subject: RE: Dr. McHugh Subpoena Action in D. Md.

Matt,

Could you please let me know the Government’s position on this schedule?

Vanessa Barsanti

KIRKLAND & ELLIS LLP
300 North Lasalle, Chicago, IL 60654
T+1312862 2205
F+1312 862 2200

vanessa barsanti@kirkland.com
From: Barsanti, Vanessa

Sent: Monday, July 8, 2019 2:37 PM

To: 'Skurnik, Matthew (CIV)' <Matthew.Skurnik j.gov>; 'Gerard Bradley' <Gerard.V.Bradley.16@nd.edu>

Cc: Carmichael, Andrew E. (CIV) <Andrew.E.Carmichael@usdoj.gov>; Norway, Robert M. (CIV) <Robert.M.Norway@usdoj.gov>; Enlow, Courtney D. (CIV) <Courtney.D.Enlow@usdoj.gov>; Cheung,
Ashley (CIV) <Ashley.Cheung@usdoj.gov>; Heinz, Jordan M. <jheinz@kirkland.com>; Cannon, Sara <sara.cannon@kirkland.com>; Rosenberg, Michael E. <michael.rosenberg@kirkland.com>
Subject: RE: Dr. McHugh Subpoena Action in D. Md.

Thanks, Matt. We do have to file our JSR on Wed. so please let me know in the morning if you agree to Dr. McHugh’s/the Government’s opposition being filed on 7/26 and plaintiffs’ reply being
filed on 8/9. Given the timing, I'm looping Mr. Bradley into this conversation as well to see if will agree to that schedule.

Vanessa Barsanti

KIRKLAND & ELLIS LLP

300 North LaSalle, Chicago, IL 60654
T+1312862 2205

F+1312 862 2200

vanessa barsanti@kirkland.com

From: Skurnik, Matthew (CIV) <Matthew.Skurnik@usdoj.gov>

Sent: Monday, July 8, 2019 2:32 PM

To: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>

Cc: Carmichael, Andrew E. (CIV) <Andrew.E.Carmichael@usdoj.gov>; Norway, Robert M. (CIV) <Robert.M.Norway@usdoj.gov>; Enlow, Courtney D. (CIV) <Courtney.D.Enlow@usdoj.gov>; Cheung,
Ashley (CIV) <Ashley.Cheung@usdoj.gov>

Subject: [EXT] Dr. McHugh Subpoena Action in D. Md.

Hi Vanessa,

| still have to check with some folks over here, so | won’t be able to get you our position on your proposed schedule today. But | will try to get back to you as soon as | can.
Best,

Matt

Matthew Skurnik

Trial Attorney

United States Department of Justice

Civil Division - Federal Programs Branch

1100 L Street NW

Washington, DC 20005

(202) 616-8188 | Matthew.Skurnik@usdoj.gov
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Witches, multiple personalities, and
other psychiatric artifacts

Contemporary psychiatric misdirections derived primarily from standard medical errors of oversimplification, mis-
placed emphasis, and invention are reviewed. These particular errors, however, were in part prompted and sustained
by the sociocultural fads and fashions of the day. The results have been disastrous for everyone — patients, families,

Psychiatry is a medical discipline long on
disorders and short on explanations. Just
a glance at the Diagnostic and Statistical
Manual now in its fourth edition (DSM-
IV} will confirm this verdict. DSM-IV pre-
sents hundreds of psychiatric disorders
arranged according to their symptoms—
depression, anxiety, schizophrenia and
the like—but quite scrupulously avoids
an etiological arrangement. Its authors
are aware that psychiatrists tend to split
up into camps, based on purported expla-
nation — hence, biological, dynamic, be-
havioural, and even the eclectic — and
go to war with one another.

However, this shortage of agreed-upon
explanations brings good news and bad
news. The good news is there is plenty of
room for useful scientific research in psy-
chiatry and a great deal of this is going
on at the moment'. The bad news is, be-
cause practitioners in this discipline are
hungry for explanations today, at least
once each decade, psychiatry is swept by
an enthusiasm for a fundamentally inco-
herent practice, and then must spend at
least ten years subsequently digging out
of the troubles that this practice pro-
duced. These misdirections of psychiatry
rest squarely on standard medical mis-
takes such as oversimplification, mis-
placed emphasis or pure invention. The
enthusiasms for these misdirections,
however, usually derive from an uncriti-
cal acceptance of transient cultural atti-
tudes and fashionable ideas. The repeated
combination of these elements proves
how all too often the discipline of psychi-
atry has been the captive of culture, to
the detriment of everyone.

Anti-psychiatry

The most conspicuous misdirection of
psychiatric practice — the precipitate dis-
missal of patients with severe, chronic
mental disorders such as schizophrenia,
from psychiatric hospitals — required a
vastly oversimplified view of mental ill-
ness. Ironically, these actions were de-
fended as efforts to bring ‘freedom’ to
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the public and psychiatry itself.
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these people, sounding a typical 1960s
cultural theme that marched right by the
fact that it was the patients’ illnesses that
had deprived them of freedom in the first
place. There were several collaborators in
this sad enterprise. Prominent among
them were state governments looking for
release from the traditional but heavy fis-
cal burden of housing the mentally ill.
Crucial to the process was the combina-
tion of fashionable opinions of the era
about society’s institutions as oppressive
and oversimplified explanatory opinions
about schizophrenia and other mental
illnesses generated by the so-called anti-
psychiatrists, Thomas Szasz, R.D. Laing,
Erving Goffman, and Michel Foucault,
notably among them.

A simple description of the mental
problems of psychiatric patients was not
the style of our 1960s commentators.
They were more interested in painting a
picture of their own devising. A picture
that would provoke first suspicion and
then disdain for contemporary psychi-
atric practices. And it did so, not by pro-
ducing new standards or reforming spe-
cific practices, but by ridiculing and
caricaturing efforts of the doctors and the
institutions, just as fashion directed. The
power of scorn was surprising and had
amazing results, leading many in the
public and not a few in the profession to
believe that it was the institutions that
provoked the patients’ troubles rather
than illness that called out for sheiter and
treatment. Here from Szasz’s book, Schiz-
ophrenia — The Sacred Symbol of
Psychiatry’, is a typical comment: “The
sense in which I mean that Psychiatry
creates schizophrenia is readily illustrated
by the analogy between institutional psy-
chiatry and involuntary servitude. If
there is no slavery there can be no slaves .
. . . Similarly if there is no psychiatry
there can be no schizophrenics. In other
words, the identity of an individual as a

schizophrenic depends on the existence
of the social system of (institutional) psy-
chiatry.”

Effective replies to such commentary
demanded knowledge first of the patients
themselves, in schizophrenia, people im-
paired by delusions, hallucinations and
disruptions of thinking capacities, but
also understanding of how the concept of
disease has, essentially since Sydenham,
provided physicians with a coherent, log-
ical, and stepwise approach to human af-
flictions, from symptom clusters to etiol-
ogy, ultimately. The disparagement of
this approach by the likes of Szasz
demonstrated an ignorance of the ex-
planatory potential of the concept of dis-
ease right from the start.

A saving grace for any medical theory
or practice (the thing that spares it per-
petual thralldom to the gusty winds of
fashion) is the patients. They are real,
they are around and a knowledge of their
distressing symptoms guards against
oversimplification. The claim that schiz-
ophrenic patients are in any sense living
an alternative life style that our institu-
tions were inhibiting was fatuous. Every
urban citizen now recognizes, because of
a familiarity with the many homeless
people that the anti-psychiatric fad gen-
erated, that these patients have impaired
capacities to comprehend the world and
that they need protection and serious ac-
tive treatment.

As well, and fortunately, the enter-
prises of brain research launched subse-
quent to these pronouncements have
documented a cerebral source for many
of the particular symptoms of schizo-
phrenia®*. This research tends to confirm
that the conceptual model of epilepsy
that helped sort out that condition
(distinguishing symptomatic epilep-
sies, caused by some coarse brain
pathology, from the idiopathic epilep-
sies, that rest upon genes) also makes
sense of the group of conditions called
schizophrenia®. The ultimate solutions
for the homeless mentally ill are still to
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be found but, as the saying goes, the anti-
psychiatrists are history.

A question of gender
A similar combination of a cultural fad
amidst a dearth of explanations led to the
grim practice of sex reassignment surgery
in the 1970s. T happen to know about
this because Johns Hopkins was one of
the places in the United States where this
practice, with what at the time were
called transsexuals, was given its start.
Typically a man comes to the clinic

When you discuss what the patient
means by “feeling like a woman,” you
often get a sex stereotype in return and
something that female physicians note
immediately as a male caricature of wom-
en’s attitudes and interests. One of our
patients, for example, said that, as a
woman, he would be more “invested
with being than with doing.”

Experts say that a sense of one’s own
maleness or femaleness rests upon a com-
plicated biopsychological process and
suggest that some derangement in this

and says something
like, “As long as I
can remember, ['ve
thought 1 was in
the wrong body.
True, I've married

. . . psychiatrists do not un-
derstand what is the problem
here but hope surgery may do
the poor wretch some good.

natural process
may be the expla-
nation for this

problem. They ven-
ture that, although
their research on

and had a couple of
kids but always, in the back and now
more often in the front of my mind,
there’s this idea that actually I'm more a
woman than a man. I'm here because all
this male equipment is disgusting to me.
I want medical help to change my body:
hormone treatments, silicone implants,
surgical amputation of my genitalia and
the construction of a vagina. Will you do
it?”

The patient claims it is a torture for
him to live as a man, especially now that
he has read in the newspapers about the
possibility of switching surgically to
womanhood. Upon examination it is not
difficult to identify other mental and per-
sonality difficulties in him, but he is pri-
marily disquieted because of his intrusive
thoughts that his sex is not a settled issue
in his life.

The skills of our plastic surgeons, par-
ticularly on the genitourinary system, are
impressive. They were obtained, how-
ever, not to treat a presumptive gender
identity problem but to repair congenital
defects, injuries and the effects of de-
structive diseases such as cancer in this
region of the body. That you can get
something done doesn’t always mean
that you should do it. There are so many
problems right at the start. In sex reas-
signment cases, the patient’s claim that
this has been a lifelong problem is sel-
dom checked with others who have
known him since childhood. It seems so
intrusive and untrusting to discuss the
problem with others even though they
might provide a better gauge of the seri-
ousness of the problem, how it emerged,
its fluctuations of intensity over time and
its connection with other experiences.

those born with
genital and hormonal abnormalities may
not apply to a person with normal bodily
structures, something must have gone
wrong in this patient’s early and forma-
tive life to cause him to feel as he does.
Why not help him look more like what
he says he feels? Our surgeons can do it.

On the other hand it is not obvious
how this patient’s sense that he is a
woman trapped in a man’s body differs
from the feelings of a patient with
anorexia nervosa that she is obese despite
her emaciated, cachectic state. We don’t
do liposuction on anorexics. So why am-
putate the genitals of these patients?
Surely, the fault is in the mind, not the
member.

A plastic surgeon at Hopkins provided
the voice of reality on this matter based
on his practice and his natural awe at the
mystery of the body. One day while we
were talking about it, he said to me:
“Imagine what it’s like to get up at dawn
and think about spending the day slash-
ing with a knife at perfectly well formed
organs, because you psychiatrists do not
understand what is the problem here but
hope surgery may do the poor wretch
some good.”

The zeal for this sex change surgery
did not derive from critical reasoning or
thoughtful assessments. The energy came
from the fashions of the 1970s that in-
vaded the clinic. If you can do it and he
wants it, do it. This fashion was intregal
to an aesthetic that saw diversity as
everything, and could accept any idea,
including that of surgical sex change, as
interesting, and resistance to such ideas
as uptight or even oppressive. Yet, moral
matters should have some salience here.
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These include the confusions imposed
on society where these men/women in-
sist on acceptance even in athletic com-
petition with women; the encourage-
ment of the ‘illusion of technique’ which
assumes that the body is like a suit of
clothes to be hemmed and stitched to
style; there is the ghastliness of the muti-
lated anatomy to consider; and finally,
consider that this surgical practice has
distracted effort from genuine investiga-
tions attempting to find out just what
has gone wrong for these people. What
has, by their testimony, given them
years of torment and psychological dis-
tress and prompted them to accept these
grim and disfiguring surgical procedures.

We now appreciate that this condi-
tion falls into the category of “overval-
ued ideas”® described very thoroughly by
Carl Wernicke” at the beginning of the
century. This is a category that includes
morbid jealousies, anorexia nervosa and
litigious personalities. Fortunately the
diagnostic term transsexualism has been
abandoned and replaced with the term
Gender Identity Disorder making it clear
that the problem is one of ideas rather
than of bodily constitution and should
be treated as such.

Psychiatrists collaborated in an exer-
cise of folly with distressed people. and a
misplaced emphasis proved hazardous
when explanations were at a premium.

Artifactual behaviour

Medical errors of oversimplification
and misplaced emphasis usually play
themselves out with consequences all
can see. Pure inventions can bring out a
darker, hateful potential when psychi-
atric thought goes awry in search for an
explanation. Most psychiatric histories
choose to describe such invention by de-
tailing its most vivid example — witches.
The experience in Salem, Massachusetts,
of 300 years ago is prototypical®.

Briefly, in 1692, several young women
and girls who had for some weeks been
secretly listening to tales of spells,
voodoo, and illicit cultic practices from a
Barbados slave suddenly displayed a set
of mystifying mental and behavioural
changes. They developed trance-like
states, falling on the ground and flailing,
and screaming at night and at prayer,
seemingly in great distress and in need of
help. The local physician, who wit-
nessed this, was as bewildered as
anyone else and eventually made a
diagnosis of “bewitchment”. “The

111

MCHUGH 00003




Case zf@c@m@@mﬁwiaga@amrtmgmw-w@a-mwwewa@fe 40f6

............. C

MMENTARY

evil hand is on them”, he said and
turned them over to the local law of-
ficials for examination and ulti-
mately for protec-

which physical or mental disorders are
imitated (artifactual clinical disorders)
are common enough on any medical ser-

tion. The clergy and
magistrates as-
sumed, taking their
lead from the doc-

A psychiatric or psy-
chological artifact . . .
is a product of human

vice. On inspection, the
patient’s manufactured
imitations of illness de-
rive from a variety of dif-
ferent sources of informa-

tor, that local agents craftmg.
of Satan were at work and, using as
grounds the answers of these young
women to leading questions, in-
dicted several citizens for bewitching
them. The accepted proof of guilt was
bizarre. The young women spoke of
ghostly visitations by the defendants to
their homes to torment them, all occur-
ring while the accused were known by
the testimony of reliable witnesses to be
elsewhere. The victims often screeched
out in court that they felt the accused
pinching them even as everyone could
see the defendants sitting quietly on the
other side of the court room. Strange as it
seems this testimony had great weight
because the judges and the juries believed
that capacities of this kind — provoking
injury from a distance or being in two
places at the same time — were skills and
powers of witches. On the basis of this
“spectral” evidence they dismissed all
protests of innocence by the defendants
and promptly executed them. The whole
exercise should have been discredited
when, after the executions, there was no
change in the distraught behaviour of the
young women. Instead more and more
citizens were indicted. Eventually, good
sense began to prevail, in part because
many citizens came to recognize that no
one was safe against these accusations
and in part because a prosecution de-
pending on spectral evidence was recog-
nized to be as irrefutable as it was un-
demonstrable. The trials ceased and
ultimately several of the young women
admitted that their beliefs had been
“delusions” and their accusations false.
The proper psychiatric diagnosis for
those young women is, of course, not be-
witchment but any of a series of terms
such as hysteria, factitious disorder or
malingering, all attempting to communi-
cate the view that the mental states and
behaviours of these individuals should be
recognized as artifacts. A psychiatric or
psychological artifact, like a physical arti-
fact, is a prdduct of human crafting. It is
not a product of nature, such as a disease,
but something manufactured by some
person or persons for some human pur-
pose or action. Behavioural displays in
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tion and suggestion, and
they serve a variety of personal goals. In
this era artifactual clinical conditions
usually represent an effort on the part of
a troubled person to take on the sick role
with the benefits of care, attention and
support this status brings to an individ-
ual. The status of ‘bewitched’ in Salem of
1692 brought both attentive concern and
the license to indict any enemy to young
women previously scarcely noticed by
the community.

Forms of artifactual behaviour whether
they are physical activities, such as falling
and shaking, or mental phenomena, such
as pains, visions or memories are partially
shaped by unintended suggestions from
others and sustained by the attention of
onlookers and especially onlookers such
as doctors who are socially empowered to
assign, by affixing a diagnosis, the status
of patient to a person. Whenever a diag-
nostician mistakes an artifact for what it
is attempting to imitate by misidentify-
ing the artifact either as some natural
process, such as epilepsy, or inventing
some specious explanation for it, such as
bewitchment, then the behavioural dis-
play will continue, expand, prove treat-

into odd people with repeated shifts of
demeanor and deportment that they dis-
play on command and sometimes in re-
sponse to hand signals from the thera-
pist. An artifactual behaviour has been
generated by the combination of the vul-
nerabilities of the patient to suggestion
and the beliefs of the therapists.

Sexual politics in the 1980s and 1990s,
particularly about sexual oppression and
victimization, galvanizes these inven-
tions. Forgotten (repressed) sexual mis-
treatment is the proffered explanation of
MPD. Just as an epidemic of bewitch-
ment served to prove the arrival of Satan
in Salem, so in our day an epidemic of
MPD is used to propose that a vast num-
ber of adults were sexually abused by
guardians during their childhood, the
MPD being one of the presumed expres-
sions of the traumatic experience. Now, I
do not for a moment deny that children
are sometimes victims of sexual abuse or
that such abuse would produce psychi-
atric symptoms. Such realities are not at
issue. What I am concerned with here is
what has been imagined from these reali-
ties and inventively applied.

Adults with MPD, so theory goes, were
assaulted as young children by a trusted
and beloved person, usually a father al-
though grandfathers, uncles, brothers, or
others, often abetted by women in their
power, are also possibilities. This sexual
assault, the theory holds, is blocked from
memory (repressed and dissociated) be-
cause it was so shocking. This dissociat-

ment resistant and, in cer- " ing block-
tain settings, spread to Joday’s —awful version of ade itself
others. The usual result is pSychiatric invention is the no- s pur-
trouble. Over the last tion that many people suffered ported to
decade a  remarkable sexual abuse — if only they destroy
example of manufactured remembered. the inte-
artifactual behaviour has gration of

surfaced and has been misidentified and
bolstered by an invented view of its cause
that fits a cultural fashion. This condition
is Multiple Personality Disorder (MPD).

Multiple personality disorder

Patients who are eventually diagnosed
as suffering from MPD come to therapists
with standard psychiatric complaints
such as depression or anxiety. Some ther-
apists see much more in these symptoms
and suggest to the patient, and to others,
that the symptoms represent the subtle
actions of several alternative personali-
ties, alters, coexisting in the patient’s
mental life. These suggestions encourage
many patients to see their problems in a
new light. Suddenly they are transformed

mind and evokes multiple personalities
as separate, disconnected, sequestered,
‘alternative’ collections of thought,
memory and feeling. These resultant dis-
tinct ‘personalities’ produce a variety of
what might seem standard psychiatric
symptoms, such as depression, weight
problems, panic states or demotalization,
that only careful review, by experts on
psychic life, will reveal to be expressions
of MPD and the outcome of sexual abuse.

These patients have not come to treat-
ment reporting a sexual assault in child-
hood. Only as the therapy is developed is
the possibility that they were sexually
abused as children suggested to them.
From recollections of the mists of child-
hood, a vague sense of vulnerability may
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slowly emerge, facilitated and encour-
aged by the treating group. This sense of
vulnerability is thought a harbinger of
clearer memories of victimization that,
although buried, have been active for
decades producing the different ‘person-
alities’. The long ‘forgotten’ abuse is fi-
nally ‘remembered’ after sessions of ‘un-
covering’ therapy, during which long
conversations take place, often enhanced
by sodium amytal or by hypnotic induc-
tions, between the therapist and alter
personalities, personalities that usually
will be of all age ranges, differing sexes
and not uncommonly animals that must
also be made to speak.

Any actual proof of the provocative
sexual assault is thought unnecessary
since the presence of the MPD is thought
proof enough. Theory about how the
mind works and how its manifestations
are to be understood is considered quite
adequate to accuse the patient’s parents
of vile and atrocious acts against the pa-
tient when she (some 85% are women)
was a child, with nothing more than this
new form of spectral evidence, evidence
that is just as irrefutable as that at Salem.

The idea of MPD and its cause has
caught on among large numbers of psy-
chotherapists. Its partisans see the pa-
tients as victims, cosset them in groups,
encourage more expressions of alters (up
to as many as 100 or more), and are fero-
cious towards any defenders of the perpe-
trators of the abuse. Just as the divines of
Massachusetts were convinced that they
were fighting Satan by recognizing be-
witchment, so the contemporary divines,
these therapists, are confident that they
are fighting sexual oppression and child

abuse, by recognizing MPD. The inci- -

dence of MPD has of late taken on epi-
demic proportions particularly in certain
treatment centers. Whereas its diagnosis
was reported less than 200 times from a
variety of supposed causes prior to 1970,
it has been applied to more than 20,000
people in the last decade and largely at-
tributed to sexual abuse.

I have been involved, either directly or
indirectly, with more than thirty such
cases in the last few years. In every one,
the very same story has been played out
in a stereotyped script-like way. In each, a
young woman with a rather straightfor-
ward set of psychiatric symptoms (de-
pression and demoralization) sought psy-
chotherapeutic help and her case was
stretched during a course of therapy into
a diagnosis of repressed memories of sex-

ual abuse, a delayed form of Post Trau-
matic Stress Disorder and usually MPD.
In each case, an accusation of prior sex-
ual abuse was levelled by her, usually
against her father but in about thirty per-
cent of cases against the mother. The ac-
cusation developed, always after the
onset of therapy, first as vague feelings of
dream-like childhood reminiscences of
danger and darkness and eventually crys-
tallizing, sometimes in a flash, into a rec-

The Salem witch trial

NATURE MEDICINE, VOLUME 1, NUMBER 2 FEBRUARY 1995

ollection of father forcing sex upon the
patient as a child. No other evidence of
these events was presented. Refuting tes-
timony, coming from former nursemaids
or the other parent for example, was dis-
missed if presented.

On one occasion, the identity of the
molester changed. This change was as
telling about the nature of evidence as
was the emergence of the original
charge. A woman called her mother to

Bettmann Archives
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claim that she had come to realize that
when she was young she was severely
and repeatedly sexually molested by a
maternal uncle. The mother questioned
the daughter about the dates and times of
these incidents to determine if they were
even possible. She soon discovered that
her brother was on military service in
Korea at the time of the alleged abuse and
with this information, the mother went
to her daughter with the hope of show-
ing her that her therapist was misleading
her in destructive ways. When she heard
this new information, the daughter
seemed momentarily taken aback, but
then said, “I see, Mother. Yes. Well, let
me think. If your dates are right, I sup-
pose it must have been Dad.” And with
that, she began to claim that she had
been a victim of her father’s abusive at-
tentions and nothing could dissuade her.

The accused parents whom I studied,
denying the charges and amazed at their
source, submitted to detailed reviews of
their sexual lives and any other efforts up
to and including polygraphic testing to
try to prove their innocence. Professional
requests by me to the daughters’ thera-
pists for better evidence of the abuse were
dismissed as derived from the pleadings
of the guilty and were deemed beneath
contempt given that the diagnosis of
MPD indicated, and the ultimate testi-
mony of the patient’s patently con-
firmed, the sex abuse.

Remembered trauma

In Salem, the convictions of the defen-
dants depended on how judges thought
witches behaved. In our day, similar con-
victions depend on how some therapists
think memory of trauma customarily
works. In fact, standard psychiatric teach-
ing in the past held that severe traumas
are usually remembered all too well. They
are amplified in consciousness, remain-
ing like grief to be reborn and re-empha-
sized on anniversaries and in settings
that can simulate the environments
where they occurred. Good evidence for
this was found in the memories of chil-
dren from concentration camps. More re-
cently, the children of Chowchilla, Cali-
fornia, who were kidnapped in their
school bus and buried in sand for many
hours, remembered every detail of their
traumatic experience years later and
needed psychiatric assistance, not to
bring out forgotten material that was re-
pressed but to help them move away
from a constant ruminative preoccupa-
tion with the experience’.

114

Many psychiatrists upon first hearing
of these diagnostic formulations (MPD
being a form of post traumatic stress and
the result of repressed memories of sexual
abuse in childhood) have fallen back
upon what they think is an even-handed
way of approaching it. The mind is very
mysterious in its ways, they say, any-
thing is possible in a family. In fact, this
credulous stance towards evidence and
the failure to consider the alternative of
artifactual behaviours, memories and be-
liefs continue to support this crude psy-
chiatric analysis, and if the kinds of prac-
tices that lie behind the diagnosis of MPD
become standard in psychiatry, then no
family with a member in psychotherapy
is safe from a persecution galvanized by
the same Kkind of energy and reasoning
that launched the witches’ court or the
lynch mob.

The helpful clinical approach to the
patient with putative MPD, as with any
instance of an artifactual display, is to di-
rect attention away from the manufac-
tured behaviour — one simply never
talks to an alter. Within a few days of a
consistent therapeutic focus away from
the MPD behaviour and on to the issues
of depression and anxiety that were the
presenting matters, preoccupations with
alters and supposed repressed memories
fade and generally useful psychotherapy
begins.

This epidemic will end in the same way
that the witch craze ended in Salem. The
MPD phenomena will be seen as manu-
factured, the ‘repressed memory’ expla-
nations will be recognized as misguided,
and psychiatrists will become immunized
against the practices that generated these
artifacts. Meanwhile, time is passing,
many families are being hurt and confi-
dence in the competence and impartial-
ity of psychiatry is eroding.

A time to learn

Major psychiatric misdirections often
share this intimidating mixture of a med-
ical mistake and a trendy idea. Any chal-
lenge to such a misdirection must con-
front simultaneously the professional
authority of the proponents and the po-
litical power of fashionable convictions.
Such challenges are not for the faint-
hearted or inexperienced. They seldom
quickly succeed because they are often
misrepresented as ignorant or, in the cant
word of our day, uncaring.

In ten years much damage can be
done, and much effort over a longer pe-
riod of time is required to repair it. Thus

with the mentally ill homeless, only a
new crusade and social commitment will
bring them adequate psychiatric services
again. Age increases the sad caricature of
the sexual reassigned and saps their
bravado. Some, pathetically, even ask
about re-reassignment. And groups of
parents falsely accused of sexual mistreat-
ment by their grown children are gather-
ing together to fight back against psy-
chotherapists in ways that are producing
dramatic but distressing court room spec-
tacles. How good it would have been if all
these misguided programs had been
avoided or at least their span abbreviated.

Psychiatry is a medical discipline. It is
capable of medical triumphs and serious
medical mistakes. We don’t know the se-
cret of human nature. We cannot build
the New Jerusalem. We can describe how
our explanations for mental disorders are
devised and develop, and where they are
strong and where they are limited. We
can clarify the presumptions about what
we know and how we know it. With
more research, steadily, we can construct
a clinical discipline that, while delivering
less to fashion, will bring more to pa-
tients and their families.
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Subject: FW: [EXT] Fwd: FW: attachments
Attachments: j-1365-2265.2009.03625 .x.pdf

From: Paul McHugh

Sent: Tuesday, February 13, 2018 12:34 PM

To: 'Bushman, William CIV SD' <William.Bushman@sd.mil>
Subject: RE: attachments

Mr. Bushman I’ve attached a copy of the study you wanted. Also I realize that I sited Tom Wise in Fairfield. I
of course meant Fairfax Virginia. Sorry Paul McHugh

From: Bushman, William CIV SD [mailto: William.Bushman(@sd.mil]
Sent: Monday, February 12, 2018 6:00 PM

To: Paul McHugh <pmchugh1@jhmi.edu>

Subject: RE: attachments

Thank you, sir. This is most helpful.

One additional question: do you have access to a copy of the following study?

- Mohammad Hassan Murad et al., "Hormonal therapy and sex reassignment: a systematic review
and meta-analysis of qualify of life and psychosocial outcomes," Clinical Endocrinology 72
(2010): 214-231.

Thank you again for your help.

Best,

Will

William G. Bushman

Office of the Secretary of Defense

MCHUGH 00062
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Office: 703.571.8935

Cell: 703.216.5782

NIPR: william.bushman@sd.mil

SIPR: william.bushman@sd.smil.mil

JWICS: william.bushman@sd.ic.gov

From: Paul McHugh [mailto:pmchughl@jhmi.edu]

Sent: Monday, February 12, 2018 2:12 PM

To: Bushman, William CIV SD <William.Bushman@sd.mil>
Subject: RE: attachments

Mr. Bushman, You might contact Dr. Chester Schmidt here at Hokins and Dr. Thomas Wise at Fairfield. PM

From: Bushman, William CIV SD [mailto: William.Bushman(@sd.mil]
Sent: Sunday, February 11, 2018 3:30 PM

To: Paul McHugh <pmchughl@jhmi.edu>

Subject: RE: attachments

Dr. McHugh,

Thank you again for speaking to us and providing additional information. During our call, I believe you
mentioned there were other individuals who could also serve as resources for our policy review. Do you know
of any other persons we should consider reaching out to?

Thanks,

Will Bushman

MCHUGH 00063
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William G. Bushman

Office of the Secretary of Defense
Office: 703.571.8935

Cell: 703.216.5782

NIPR: william.bushman@sd.mil

SIPR: william.bushman@sd.smil.mil

JWICS: william.bushman@sd.ic.gov

From: Paul McHugh [mailto:pmchughl@jhmi.edu]

Sent: Monday, February 5, 2018 2:51 PM

To: Bushman, William CIV SD <William.Bushman(@sd.mil>
Subject: attachments

Mr. Bushman, I mentioned these several articles in our conversation The Hayes Directory on evidence for sex
reassignment surgery and other medical treatments , The long term follow-up from Sweden for transgender
surgery, My article in Nature Medicine in 1995, and our recent article in the New Atlantis. I’ve attached them
all here . Do tell me if they get through. Paul McHugh

MCHUGH 00064
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KIRKLAND & ELLIS LLP
AND AFFILIATED PARTNERSHIPS

300 North LaSalle
Chicago, IL 60654

Vanessa Barsanti United States
To Call Writer Directly: Facsimile:
+1 312 862 2205 +1 312 862 2000 +1 312 862 2200

vanessa.barsanti@kirkland.com
www.kirkland.com

August 23, 2019
By E-mail

Andrew E. Carmichael

United States Department of Justice
Civil Division, Federal Programs Branch
(202) 514-4336

Re: Document Productions of Communications with Third Parties in Karnoski
etal. v. Trump et al., 2:17-cv-01297-MJP

Dear Drew:

I write to request clarification regarding Defendants’ document productions and
interrogatory responses as they pertain to Defendants’ communications with and documents
containing two specific third parties. Plaintiffs recently received communications between the
Department of Defense and third party Paul McHugh (“McHugh”). See MCHUGHO00001
through MCHUGHO00085. In one of those documents, on February 11, 2018, William Bushman
of the Office of the Secretary of Defense (“Bushman) asks McHugh, “During our call, | believe
you mentioned there were other individuals who could also serve as resources for our policy
review. Do you know of any other persons we should consider reaching out to?”
MCHUGHO00085. On February 12, 2018, McHugh responds, “Mr. Bushman, You might contact
Dr. Chester Schmidt here at Hokins [sic] and Dr. Thomas Wise at Fairfield.” MCHUGHO00084.

Plaintiffs have searched the documents produced by Defendants to date for
communications with or documents containing reference to Chester Schmidt or Thomas Wise.
However, Defendants do not appear to have produced any communications with or documents
containing reference to either of these individuals. Plaintiffs have also searched the privilege
logs produced by Defendants, but have been unable to locate any entries for communications or
documents containing Chester Schmidt or Thomas Wise that have been withheld based on any
claim for privilege. To the extent that Defendants did in fact communicate with Chester Schmidt
or Thomas Wise, Plaintiffs believe that these communications would be responsive to a number
of Plaintiffs” requests for production (“RFPs”). For example, RFP No. 29 requests:

All Documents or Communications relating or referring to the February 2018
Department of Defense Report and Recommendations on Military Service by

Beijing Boston Hong Kong Houston London Los Angeles Munich New York Palo Alto San Francisco Shanghai Washington, D.C.

KE 63670234.4
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KIRKLAND & ELLIS LLP

Andrew E. Carmichael
August 23, 2019
Page 2

Transgender Persons (the “Report and Recommendations”), including without
limitation: (a) all documents received, reviewed, or considered by the Department
of Defense, Panel of Experts, Transgender Service Policy Working Group, and/or
any other group or committee within the Department of Defense that reviewed or
considered transgender issues; (b) all Communications to, from, or copying the
Department of Defense, Panel of Experts, Transgender Service Policy Working
Group, and/or any other group or committee within the Department of Defense
that reviewed or considered transgender issues; (c) all Documents reflecting,
containing, or setting forth any information or data received, reviewed, or
considered by the Department of Defense, Panel of Experts, Transgender Service
Policy Working Group, and/or any other group or committee within the
Department of Defense that reviewed or considered transgender issues; (d) all
Documents relating, reflecting, or referring to matters discussed at any meeting of
the Panel of Experts, Transgender Service Policy Working Group, and/or any
other group or committee within the Department of Defense that reviewed or
considered transgender issues; (e) all drafts of the Report and Recommendations.

Additionally, RFP No. 31 requests:

All Documents and Communications relating or referring to any person or group
providing analysis, advice, or recommendations to Secretary Mattis, the
Department of Defense, and/or the Panel of Experts concerning the Report and
Recommendations, military service by transgender people or any restrictions on
such service, including the Transgender Service Policy Working Group and/or
any other group or committee within the Department of Defense that reviewed or
considered transgender issues.

Defendants agreed to produce documents responsive to these and other RFPs to which
documents and communications with Chester Schmidt and Thomas Wise may be responsive.
See also RFP Nos. 1, 8, 27, 28, 30, 32, 33.

Plaintiffs also believe that communications with Paul McHugh, Chester Schmidt, and
Thomas Wise would be responsive to certain interrogatories. For example, Interrogatory No. 7
states:

Explain the process You used to formulate the Tweets, the Presidential Memorandum, the
Interim Guidance, and the Implementation Plan, and identify all sources of fact or
opinion You consulted, considered, or otherwise referred to and the dates on which You
first consulted, considered, or otherwise referred to such sources of information or
opinion.

KE 63670234.4
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KIRKLAND & ELLIS LLP

Andrew E. Carmichael
August 23, 2019
Page 3

See also Interrogatory Nos. 18 & 19. Despite the responsiveness of these communications, none
of the three individuals’ names appear in Defendants’ interrogatory responses.

Because Plaintiffs believe that Defendants’ communications with or documents
containing reference to Paul McHugh, Chester Schmidt, or Thomas Wise are responsive to
Plaintiffs’ RFPs and interrogatories, please amend your interrogatory responses accordingly and
produce these responsive documents (including notes of telephone calls or voicemails) or, to the
extent that they do not exist, please confirm that no such responsive documents exist, by August
30, 20109.

Sincerely,

/s/ Vanessa Barsanti

Vanessa Barsanti

KE 63670234.4
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U.S. Department of Justice
Civil Division, Federal Program Branch

Andrew E. Carmichael Tel: (202) 514-3346
Trial Attorney Email: andrew.e.carmichael@usdoj.gov

September 13, 2019

By Email

Vanessa Barsanti
Kirkland & Ellis LLP
300 North LaSalle
Chicago, 1L 60654

Counsel for Plaintiffs

Re: Documents Productions of Communications with Third Parties in Karnoski
v. Trump, 2:17-cv-01297-MJP (W.D. Wash.)

Dear Vanessa,

In response to your letter of August 23, 2019, the Department of Defense (“DoD”) believes
it has reasonably searched for and collected materials that would reflect possible outreach to, actual
communications with, or conversations stemming from communication with Dr. Paul McHugh, Dr.
Chester Schmidt or Dr. Thomas Wise in conjunction with DoD’s review of military service by
transgender individuals and individuals with gender dysphoria.

In response to your letter DoD conducted a search in its Electronic Discovery database and
identified the following documents in its collection that reference at least one of these individuals.
That list is as follows:

Documents DoD or the Military Services have previously released in full:
USDOE00134724

USDOE00206512 - USDOE00206513

USDOE00207706

Documents over which DoD or the Military Services have asserted deliberative
process privilege:

USDOE00134732

USDOE00206588
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USDOE00206610
USDOE00206612
USDOE00206614
USDOE00206616
USDOE00206618
USDOE00206620
USDOE00206622
USDOE00206743
USDOE00207482 (with attorney client and/or work product privilege redactions)
USDOE00207525
USDOE00207527
USDOE00207591 (with attorney client and/or work product privilege redactions)
USDOE00238554 (with attorney client and/or work product privilege redactions)
USDOE00263483 (with attorney client and/or work product privilege redactions)
USDOE00263525 (with attorney client and/or work product privilege redactions)

Attorneys from the Department of Defense then reviewed these documents and spoke with
the following custodians of the documents listed above to determine if they had any additional
documents in their possession that reflected communications with any of these individuals:

Ryan Newman
Will Bushman
Colonel Mary Krueger, USA

One custodian, Mr. Newman, a DoD attorney, indicated that he had one additional document
containing hand written notes from a phone call with Dr. McHugh on February 5, 2018. This
document was collected and will be withheld pursuant to the attorney work product privilege. DoD
will prepare a privilege log with additional details pertaining to this document. None of the other
custodians DoD spoke with regarding your letter indicated that they had additional documents
reflecting communications with these individuals. Further, DoD confirmed that Mr. Bushman never
spoke with Dr. Chester Schmidt or Dr. Thomas Wise.
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Attorneys from DoD also spoke with Dr. Terry Adirim (compiled and presented health related
data to the Panel of Experts) and David Gruber (served as an advisor to the Carter Transgender
Working Group) to confirm that neither Dr. Paul McHugh, Dr. Chester Schmidt or Dr. Thomas Wise
presented to the Carter Transgender Working Group or the Panel of Experts.

At your request, DoD will no longer assert the deliberative process privilege over any of the
documents listed above. However, where other privileges apply DoD will maintain its assertion of
those privileges. The documents over which DoD is no longer asserting privilege will be included in

a forthcoming production.

Sincerely,

/s/ Andrew E. Carmichael
Andrew E. Carmichael
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From: Barsanti, Vanessa
To: Carmichael, Andrew E. (CIV)
Cc: Heinz, Jordan M.; Siegfried, Daniel |.; *prenn@lambdalegal.org; *tborelli@lambdalegal.org;

*colleen.melody@atg.wa.gov; Stallings-Ala"ilima. Chalia (ATG); Rosenberg, Michael E.; Enlow, Courtney D.
(CIV); Cheung. Ashley (CIV); Skurnik, Matthew (CIV); Powers, James R. (CIV); Norway, Robert M. (CIV)

Subject: RE: Karnoski v. Trump -- Discovery Letter
Date: Friday, September 20, 2019 1:20:00 PM
Attachments: EAS

Drew,

Thank you for the information in response to my August 23, 2019 letter regarding
communications with McHugh, Wise, and Schmidt. Will you please confirm when we should
expect to receive the supplemental production of documents identified in your response?
Additionally, in reviewing the produced documents identified in your response we do not
appear to have a document for USDOE00238554. Please provide it in your supplemental
production as well.

Regarding Ryan Newman’s “hand written notes from a call with Dr. McHugh on February 5,
2018,” please confirm whether the notes contain any factual information, which would not be
subject to work product protection and should be produced. See Am. Civil Liberties Union of
N. California v. United States Dep't of Justice, 880 F.3d 473, 485 (9th Cir. 2018).

Plaintiffs further request that the DoD produce all communications with third-parties Woody
Woodruff and Greg Newbold that have been withheld. Those third-party communications
cannot be withheld on the basis of the deliberative process privilege and no other privilege
applies. Please confirm these communications will be produced no later than October 1,
2019.

Thank you,

Vanessa Barsanti

KIRKLAND & ELLISLLP

300 North LaSalle, Chicago, IL 60654
T +1 312 862 2205

F +1 312 862 2200

vanessa.barsanti@kirkland.com

From: Carmichael, Andrew E. (CIV) <Andrew.E.Carmichael@usdoj.gov>

Sent: Friday, September 13, 2019 5:08 PM

To: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>

Cc: Heinz, Jordan M. <jheinz@kirkland.com>; Siegfried, Daniel I.
<daniel.siegfried@kirkland.com>; *prenn@lambdalegal.org <prenn@lambdalegal.org>;
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*tborelli@lambdalegal.org <tborelli@lambdalegal.org>; *colleen.melody@atg.wa.gov
<colleen.melody@atg.wa.gov>; Stallings-Ala'ilima, Chalia (ATG) <Chalia.SA@atg.wa.gov>;
Rosenberg, Michael E. <michael.rosenberg@kirkland.com>; Enlow, Courtney D. (CIV)
<Courtney.D.Enlow@usdoj.gov>; Cheung, Ashley (CIV) <Ashley.Cheung@usdoj.gov>; Skurnik,
Matthew (CIV) <Matthew.Skurnik@usdoj.gov>; Powers, James R. (CIV)
<James.R.Powers@usdoj.gov>; Norway, Robert M. (CIV) <Robert.M.Norway@ usdoj.gov>
Subject: [EXT] RE: Karnoski v. Trump -- Discovery Letter

Vanessa,

Please see attached correspondence.

Best regards,

Drew

Drew Carmichael

Trial Attorney | United States Department of Justice

Civil Division | Federal Programs Branch
Tel: (202) 514-3346

From: Carmichael, Andrew E. (CIV)
Sent: Friday, September 06, 2019 1:30 PM
To: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>

Cc: Heinz, Jordan M. <jheinz@kirkland.com>; Siegfried, Daniel I.

<daniel.siegfried@kirkland.com>; *prenn@lambdalegal.org <prenn@lambdalegal.org>;

*tborelli@lambdalegal.org <tborelli@lambdalegal.org>; *colleen.melody@atg.wa.gov
<colleen.melody@atg.wa.gov>; Stallings-Ala'ilima, Chalia (ATG) <Chalia.SA@atg.wa.gov>;

Rosenberg, Michael E. <michael.rosenberg@kirkland.com>; Enlow, Courtney D. (CIV)
<cenlow@CIV.USDOJ.GOV>; Cheung, Ashley (CIV) <ascheung@CIV.USDOJ.GOV>; Skurnik,
Matthew (CIV) <maskurni@ClV.USDOJ.GOV>; Powers, James R. (CIV)
<jpowers@CIV.USDOJ.GOV>; Norway, Robert M. (CIV) <rnorway@C|V.USDOJ.GOV>
Subject: RE: Karnoski v. Trump -- Discovery Letter

Vanessa,

DoD reached out to Mr. Bushman and he confirmed that he did not speak with Chester Schmidt
or Thomas Wise.

DoD is still checking to ensure that it reasonably searched for and collected materials that would
reflect communications with these individuals or references to these individuals in conjunction
with DoD’s review of military service by transgender individuals and individuals with gender
dysphoria.
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I plan to follow up with more next week and should be able to point you to some specific
documents in the production.

Best regards,
Drew

Drew Carmichael
Trial Attorney | United States Department of Justice

Civil Division | Federal Programs Branch
Tel: (202) 514-3346

This communication, along with any attachments, is covered by federal and state law governing
electronic communications and may contain confidential and legally privileged information. If the
reader of this message is not the intended recipient, the reader is hereby notified that any dissemination,
distribution, use or copying of this message is strictly prohibited. If you have received this in error,
please reply immediately to the sender and delete this message.

From: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>

Sent: Friday, September 06, 2019 1:16 PM

To: Carmichael, Andrew E. (CIV) <ancarmic@ClV.USDQOJ.GOV>

Cc: Heinz, Jordan M. <jheinz@kirkland.com>; Siegfried, Daniel I.
<daniel.siegfried@kirkland.com>; *prenn@lambdalegal.org <prenn@lambdalegal.org>;
*tborelli@lambdalegal.org <tborelli@lambdalegal.org>; *colleen.melody@atg.wa.gov
<colleen.melody@atg.wa.gov>; Stallings-Ala'ilima, Chalia (ATG) <Chalia.SA@atg.wa.gov>;
Rosenberg, Michael E. <michael.rosenberg@kirkland.com>; Enlow, Courtney D. (CIV)
<cenlow@CIV.USDOJ.GOV>; Cheung, Ashley (CIV) <ascheung@CIV.USDOJ.GOV>; Skurnik,
Matthew (CIV) <maskurni@ClV.USDOJ.GOV>; Powers, James R. (CIV)
<jpowers@CIV.USDOJ.GOV>

Subject: RE: Karnoski v. Trump -- Discovery Letter

Drew,

Following up on this. Could you please provide me an update?

Vanessa Barsanti

KIRKLAND & ELLISLLP

300 North LaSalle, Chicago, IL 60654
T +1 312 862 2205

F +1 312 862 2200

vanessa.barsanti@kirkland.com
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From: Carmichael, Andrew E. (CIV) <Andrew.E.Carmichael@usdoj.gov>

Sent: Friday, August 30, 2019 8:21 AM

To: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>

Cc: Heinz, Jordan M. <jheinz@kirkland.com>; Siegfried, Daniel I.
<daniel.siegfried@kirkland.com>; *prenn@Ilambdalegal.org <prenn@lambdalegal.org>;
*tborelli@lambdalegal.org <tborelli@lambdalegal.org>; *colleen.melody@atg.wa.gov
<colleen.melody@atg.wa.gov>; Stallings-Ala'ilima, Chalia (ATG) <Chalia.SA@atg.wa.gov>;
Rosenberg, Michael E. <michael.rosenberg@kirkland.com>; Enlow, Courtney D. (CIV)
<Courtney.D.Enlow@usdoj.gov>; Cheung, Ashley (CIV) <Ashley.Cheung@usdoj.gov>; Skurnik,
Matthew (CIV) <Matthew.Skurnik@usdoj.gov>; Powers, James R. (CIV)

<James.R.Powers@usdoj.gov>
Subject: [EXT] RE: Karnoski v. Trump -- Discovery Letter

Hi Vanessa,

We are tracking your request but there are some DoD folks out of the office this week that we
need to ask about this and I can’t give you an answer until they return.

We should be able to answer your letter by the end of next week.

Best regards,

Drew

Drew Carmichael

Trial Attorney | United States Department of Justice
Civil Division | Federal Programs Branch

Tel: (202) 514-3346

From: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>
Sent: Friday, August 23, 2019 8:24 PM
To: Carmichael, Andrew E. (CIV) <

Attachments:
image001.jpg (2099 Bytes)
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From: Carmichael, Andrew E. (CIV)
To: Heinz, Jordan M.; Barsanti, Vanessa
Cc: Siegfried, Daniel |.; *prenn@lambdalegal.org; *tborelli@lambdalegal.org; *colleen.melody@atg.wa.gov;

Stallings-Ala"ilima, Chalia (ATG); Enlow, Courtney D. (CIV); Cheung. Ashley (CIV); Skurnik, Matthew (CIV);
Powers, James R. (CIV); Norway, Robert M. (CIV)

Subject: [EXT] RE: Karnoski, et al. v. Trump, et al.
Date: Friday, October 18, 2019 1:26:36 PM
Attachments: EAS

Jordan,

Thank you for your response. We can meet and confer next Wednesday regarding the issues you
have raised in your September 20, 2019 email (attached). I suspect that meet and confer will be
fairly straightforward as we have already produced the DoD communications with McHugh,
Wise, and Schmidt. I also believe we have already released the communications with LtGen (ret.)
Newbold. I anticipate that we will be agreeing to release the DoD communications with Woody
Woodruff. I believe we will continue to withhold the handwritten notes from Mr. Newman in
full. We anticipate being able to give you our definitive position on all of these issues on that
call.

Additionally, the Military Services have been actively working on summaries of their productions
in response to your first September 27, 2019 letter and we are on track to provide that to you by
the end of next week. I suggest that you review that additional information and we meet and
confer the following week to discuss if you have any additional issues.

This timeline is reasonable considering that we will be able to meet and confer regarding the
issues you raised in your September 20, 2019 email within your proposed timeline, will answer the
questions you raised in your first September 27, 2019 letter by the end of next week with detailed
description regarding the searches and productions of the Military Services, have already provided
such detailed descriptions from DoD, and we will agree to meet and confer on the issues you
raised in that letter the following week after you have had time to reviewed the additional
information we have provided you.

I also note that Plaintiffs could have raised the majority of the issues in their September 27, 2019
letters for well over a year ago. And at the urging of the Plaintiffs the Court previously denied
Defendants’ 56(d) motion on February 22, 2018, based on Defendants’ lack of diligence in
pursuing discovery because the case had at that time “been pending for nearly six months.” See
ECF 189 at 4; ECF 185 at 6. Given Plaintiffs’ substantial delay in raising these issues, and given
that Defendants can meet and confer next week on the issues you raised in your September 20,
2019 email and expect to provide you detailed responses regarding your ten-page single-spaced
September 27, 2019 discovery letter by the end of next week, Defendants certainly believe our
proposed timeline in response is reasonable.

Best regards,

Drew
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Drew Carmichael
Trial Attorney | United States Department of Justice

Civil Division | Federal Programs Branch
Tel: (202) 514-3346

From: Heinz, Jordan M. <jheinz@kirkland.com>

Sent: Thursday, October 17, 2019 8:52 PM

To: Carmichael, Andrew E. (CIV) <ancarmic@CIV.USDOJ.GOV>; Barsanti, Vanessa
<vanessa.barsanti@kirkland.com>

Cc: Siegfried, Daniel |. <daniel.siegfried@kirkland.com>; *prenn@lambdalegal.org
<prenn@lambdalegal.org>; *tborelli@lambdalegal.org <tborelli@lambdalegal.org>;
*colleen.melody@atg.wa.gov <colleen.melody@atg.wa.gov>; Stallings-Ala'ilima, Chalia (ATG)
<Chalia.SA@atg.wa.gov>; Enlow, Courtney D. (CIV) <cenlow@CIV.USDOJ.GOV>; Cheung,
Ashley (CIV) <ascheung@CIV.USDOJ.GOV>; Skurnik, Matthew (CIV)
<maskurni@CIV.USDOJ.GOV>; Powers, James R. (CIV) <jpowers@CIV.USDOJ.GOV>; Norway,
Robert M. (CIV) <rnorway@CIV.USDOJ.GOV>

Subject: RE: Karnoski, et al. v. Trump, et al.

Drew -
Thank you for your email.
We cannot agree to a further delay in meeting and conferring.

To review, Plaintiffs first raised these issues in a September 20 email and formal letters on
September 27 and October 3 and 7. Plaintiffs requested to meet and confer promptly. We
are now nearly a month past our first request for conference and, more importantly, we are
only four months shy of the discovery cutoff in this case. Under these circumstances, further
delay is unacceptable.

Plaintiffs respectfully request the Government meet and confer with us to try to resolve these
issues on or before Wednesday, October 23 at 12PM PT. While we would prefer to address all
the issues raised in our correspondence at the same meet and confer, in the spirit of
compromise, we will agree to limit next week’s meet and confer to the issues raised in the
September 20 email and the September 27 letters, and the parties can meet and confer on
the remaining issues the following week. If the Government refuses to make itself available to
meet and confer early next week, Plaintiffs reserve the right to seek relief from the Court. Of
course, Plaintiffs would prefer to try to resolve this without imposing the burden of motions
practice on the Court or counsel. For that reason, Plaintiffs respectfully urge the Government
to satisfy its duty under LCR 37(a) to meet and confer in a timely fashion on issues that



Case 2:17-cv-01297-MJP Document 439-11 Filed 02/27/20 Page 4 of 5

Plaintiffs first raised four weeks ago.

We look forward to speaking with you early next week and working with the Government to
resolve these issues.

Regards,

Jordan

Jordan M. Heinz

KIRKLAND & ELLISLLP
300 North LaSalle, Chicago, IL 60654

T +1 312 862 7027
F +1 312 862 2200

jordan.heinz@kirkland.com

From: Carmichael, Andrew E. (CIV) <Andrew.E.Carmichael@usdoj.gov>

Sent: Tuesday, October 15, 2019 12:21 PM

To: Heinz, Jordan M. <jheinz@kirkland.com>; Barsanti, Vanessa
<vanessa.barsanti@kirkland.com>

Cc: Siegfried, Daniel I. <daniel.siegfried@kirkland.com>; *prenn@lambdalegal.or
<prenn@lambdalegal.org>; *tborelli@lambdalegal.org <tborelli@lambdalegal.org>;
*colleen.melody@atg.wa.gov <colleen.melody@atg.wa.gov>; Stallings-Ala'ilima, Chalia (ATG)
<Chalia.SA@atg.wa.gov>; Enlow, Courtney D. (CIV) <Courtney.D.Enlow@usdoj.gov>; Cheung,
Ashley (CIV) <Ashley.Cheung@usdoj.gov>; Skurnik, Matthew (CIV)

<Matthew.Skurnik@usdoj.gov>; Powers, James R. (CIV) <James.R.Powers@usdoj.gov>;
Norway, Robert M. (CIV) <Robert.M.Norway@usdoj.gov>
Subject: [EXT] RE: Karnoski, et al. v. Trump, et al.

Jordan,

We are currently working to provide more information on the document production from the
Military Services which we believe would resolve many of the discovery issues you raised in your
first letter. Mr. Easton’s declaration primarily covered DoD but the Military Services conducted
their own searches and productions. However, along with our response to your first letter, we are
currently working on deadlines in the related cases and I have a hearing on the West Coast in
another case on Thursday. Therefore, we are unable to meet and confer this week. But, we
should be able to meet and confer on some of these issues towards the end of next week. Again
if you would like us to prioritize any particular issue we can do that.

One of the deadlines we are working on is identifying deliberative documents that would be
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responsive to the Court’s recent order in Doe v. Esper (see attached). We have a JSR due in that
case October 25, 2019.  Resolution of that issue (provided there is no appeal) may also benefit
Plaintiffs and might help the Court determine Plaintiffs’ pending discovery motion.

Best regards,
Drew

Drew Carmichael

Trial Attorney | United States Department of Justice
Civil Division | Federal Programs Branch

Tel: (202) 514-3346

From: Heinz, Jordan M. <jheinz@kirkland.com>

Sent: Friday, October 11, 2019 3:17 PM

To: Carmichael, Andrew E. (CIV) <ancarmic@CIV.USDOJ.GOV>; Barsanti, Vanessa
<vanessa.barsanti@kirkland.com>

Cc: Siegfried, Daniel |. <daniel.siegfried@kirkland.com>; *prenn@lambdalegal.org
<prenn@lambdalegal.org>; *tborelli@lambdalegal.org <tborelli@lambdalegal.org>;
*colleen.melody@atg.wa.gov <colleen.melody@atg.wa.gov>; Stallings-Ala'ilima, Chalia (ATG)
<Chalia.SA@atg.wa.gov>; Enlow, Courtney D. (CIV) <cenlow@CIV.USDOJ.GOV>; Cheung,
Ashley (CIV) <ascheung@CIV.USDQOJ.GOV>; Skurnik, Matthew (CIV)
<maskurni@ClV.USDOJ.GOV>; Powers, James R. (CIV) <jpowers@CIV.USDOJ.GOV>; Norway,
Robert M. (CIV) <rnorway@CIV.USDQOJ.GOV>

Subject: RE: Karnoski, et al. v. Trump, et al.

Drew -

Plaintiffs sent two letters two weeks ago, on September 27. Defendants should have reviewed
those two letters long before now and responded with their positions. Plaintiffs cannot be
waiting 3-4 weeks to receive an initial response from the government regarding discovery
disputes. Accordingly, please either respond to those two letters by Tuesday, October 15, or
provide your availability to meet and confer that day on those issues. In addition, please
respond to

Attachments:
RE: Karnoski v. Trump -- Discovery Letter (78127 Bytes)
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KIRKLAND & ELLIS LLP
AND AFFILIATED PARTMNERSHIPS

300 North LaSalle
Chicago, IL 60654

Vanessa Barsanti United States
To Call Writer Directly: Facsimile:
+1 312 862 2205 +1 312 862 2000 +1 312 862 2200

vanessa.barsanti@kirkland.com
www.kirkland.com

October 7, 2019
By E-mail

Andrew E. Carmichael

United States Department of Justice

Civil Division, Federal Programs Branch
20 Massachusetts Avenue, NW, Rm. 7218
Washington, D.C. 20530

Re: Document Productions of Communications with Third Parties in Karnoski
etal.v. Trump et al., 2:17-cv-01297-MJP

Dear Drew:

I write to request clarification regarding the Department of Defense’s (“DoD”) document
productions as they pertain to the DoD’s communications with and documents shared with
several third parties and withheld for deliberative process privilege and/or attorney-client
privilege. No such privileges apply to the identified communications with third parties.

As the Court in In re Subpoena of Center for Military Readiness recently found when
applying the Ninth Circuit’s discussion of the deliberative process privilege in Karnoski v.
Trump, 926 F.3d 1180 (9th Cir. 2019), the deliberative process privilege does not apply to DoD’s
communications with third parties. See In re Subpoena of Ctr. for Military Readiness, No. MC
18-51013, 2019 WL 4733602, at *9 (E.D. Mich. Sept. 28, 2019) (holding that the magistrate
judge “correctly concluded the deliberative process privilege does not apply here”); see also In
re Subpoena of Ctr. for Military Readiness, No. MC 18-51013, 2018 WL 6722247, at *10 (E.D.
Mich. Nov. 6, 2018) (“Since [the Center for Military Readiness] is a private organization,
documents reflecting communication between it and the government do not enjoy an executive
or deliberative process privilege.”). The parties have briefed this issue extensively in relation to
their third-party subpoena disputes relating to the Center for Military Readiness and Dr. Paul
McHugh. Plaintiffs refer the DoD to their briefing for further case law.

Many entries in the privilege log show that documents are being withheld where the
domain name information indicates that the email addresses belong to third parties. For
example, there are domain names that belong to private universities, hospitals, corporations, etc.
Specific examples of such entries are included below:

Beijing Boston Chicago Dallas Hong Kong Houston London Los Angeles Munich PaloAlto Paris San Francisco Shanghai Washington, D.C.
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KIRKLAND & ELLIS LLP

Andrew E. Carmichael
October 7, 2019
Page 2

e “Allison, Graham' <Graham_Allison@hks.harvard.edu>"

e “Cassandra Fraga (cfragal@humana.com)” and six other entries including the domain name
“humana.com”

e “Chris Karr <Chris.Karr@riinternational.com>”
e “christian.puff@christushealth.org”

e “Clayton Chau <Clayton.Chau@stjoe.org>"

o “kmkerr@AD.UCSD.EDU”

e “Montori, Victor M., M.D. <Montori.Victor@mayo.edu>" and one other entry including the
domain name “mayo.edu”

e “Richter, Michael P <Michael.Richter@skadden.com>"

Similarly, approximately 70 privilege log entries contain popular, public email domains.
For example, such entries include “Monika Juska <monikajuska@gmail.com>,” “Dave Gruber
<dgruberl0@hotmail.com>," and “Ryan McCarthy <ryn_mccarthy@yahoo.com].”  The
presence of such public email domain names suggests that the addresses belong to third parties.

Lastly, several entries in the privilege log name individuals who are clearly third parties.
Plaintiffs do not believe these persons were employed by a federal agency at the time of the
communications. For example, the privilege log names “Robert S. Taylor.” Mr. Taylor stepped
down from his position as DoD’s Principal Deputy General Counsel in January 2017 and serves
as the General Counsel of MCE Social Capital. Similarly, the entry for “Melanie Bukhari™
likely represents communications with Dr. Melanie Bukhari, who is an obstetrician-gynecologist
at Johns Hopkins Community Physicians East Baltimore Medical Center. In addition, the entry
for “Morgan Haight” likely represents communications with Ms. Morgan Haight, who is a senior
researcher for the Fors Marsh Group.

We have flagged such entries in the privilege log that appear to represent
communications with third parties, and have consolidated those entries in Exhibit A, attached
hereto. The DoD’s communications with these third parties are not protected by the deliberative
process privilege or any other privilege and must be produced. Please produce these documents
by October 15, 2019. To the extent the DoD refuses to produce such documents, please identify
your ability to meet and confer.
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Sincerely,

/s/ Vanessa Barsanti

Vanessa Barsanti

Page 4 of 21
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Exhibit A
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- on behalf of - Duffy M <rmujaahida@yahoo.com>

A. ShaylL eigh D. Velosian'

Aaron Sander [aaronsander88@gmail.com]

Aaron Sherman

Aaron Wellman

Adrian Veracruz

Agnes Schaefer

Alesdair H. lttelson <ittelson@aiclegal.org>

alfindley33@gmail.com

Allen-Emerson, Michelle

Allison, Graham' <Graham Allison@hks.harvard.edu>

alocke@humana.com

Amanda L. Samerson

Amanda Myers

amber.l.verdugo@optum.com

andrea.hicks

Andrew Findley <alfindley33@gmail.com>

Andrew Gainey

Andrew KAY <Andrew.KAY @internationalsos.com>

Ann Lee

Anna Flossos

Anna.Pohl@thomsonreuters.com

Anne Tamar-Mattis <atmattis@aiclegal.org>

Anthony Kapuschansky

ARLENE BARATZ

Arnold Punaro <apunaro@punarogroup.com>

Art Cohen <art@Concorde2000.com>

ARTD-TrgOps-AD@mod.uk

Askins, Kishla A

Atiba Hendrickson

Atkins, Diana

Bailey Hackbarth

Baker, Laura

Balamurugan Packialakshmi

Baldor, Lolita <L Baldor@ap.org>

Barbara Lee

Barsanti, Vanessa

Bauer, Kent

Beck, Eldon

Benjamin Rubin

Benjamin Spencer

Bernfeld, Beatrice

Beth Foster <ebf525@gmail.com>

Beyler, Juliet

BiggerstaffwC

Bill Sutey

Bird, Amy M

bjd3319@gmail.com

BJMaule

bkissinger@humana.com

Blein Yohannes (byohannes@kennellinc.com)

BlondeSE

BMD Diniega <beniega@msn.com>

bmoran1010

Boatner, Margaret
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Bob Clark

Boyd Waite

BoykinJO

bpayne@humana.com

brad.skillman@jwc.nato.int

Brady, Maura

Braithwaite

Breh, Michael

Brenda Fulton <bsfulton80@gmail.com>

Brendan Lewis

Brian James

Brian Korn

Brianna Whittemore (brianna.whittemore@gmail.com)

Briggity, Toynoia <Toynoia.Briggity@tenethealth.com>

Brinton Lucas

Bristol, Janet M

Brito Campana, Juan P., M.B.B.S. <Brito.Juan@mayo.edu]

Brooks Dickens, Kimberly

Brown George R. and Jones Kenneth T.

Brown, Marlainna M

BrownGW

Bruce Latta

bryce.mendez

bsfulton80@gmail.com

bsudler@jhhc.com

Bushman, William

Cameron R Nelson

cameron.mathie@gmail.com

Campion, Julie

candlreed@aol.com

Carlisle, Heather

Carrie McVicker

Carstarphen, Jeff (US - Arlington) (jcarstarphen@deloitte.com) (jcarstarphen@deloitte.com)

Cary.Jetton@stjoe.org

cary.knox

Casciotti, John

Cassandra Fraga (cfragal @humana.com)

Cc: Bajraktari, Ylber"

Cc: Briggity, Toynoia

Cc: Hunter, Robert C.

Cc: Joshua Safer

Cc: Sapnas, Kathryn G. PhD.

Chad Droz

Charlene Echague (cechague43@gmail.com)

Charles Rollinger <Charles.Rollinger@steward.org>

Charles Williams <cawilliamsusn@gmail.com>

Charlie Law

Charlie Summers <cesummers41@gmail.com>

Cheatham, Thomas N

Chemar Jordan

Chester.Damian

Chris Karr <Chris.Karr@riinternational.com>

christian.puff@christushealth.org

Christina Doukeris

Christina Superina
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christine.n.adams

christine.v.jackson15@gmail.com

CHRISTINE.WHITECROSS@forces.gc.ca

Christopher Arendt

Christopher D. Mayhew

Christopher Dirks

Christopher Geidner

christopher.baker@usnwc.edu

CIMS HELPDESK

Cindy Ulrich

Clardy, Herman S 1lI

Clark, Jeffrey B

Clark, Tilford

claudia.black

Clayton Chau <Clayton.Chau@stjoe.org>

Coates, William W

Cohen, Becky

Cohoon, Barbara

colin.campbelll @comcast.net

Conforte, Allison

Conner Houghtaling'

Conner, Johanna

Conni Wells <cjwells@axisgroupl.net>

Cook, Terry

Cordova,

Corso, Meghan

courseemailreminder@swankhealth.com

Craig Greene, Anthony KurtaDaniel Sennott

crawford, traci

Currier, Candace

Cynthia Bryant

Cynthia.LeardMann

daddybell1911@hotmail.com

Daigle, Robert B

dale.ostrowski

Daniel Lee, Thomas McCaffery, Terry Adirim, Kishla Askins

Daniel McTigue

Daniel Reynolds

Daniel Taub

dannemir

Darryl.Hickman

Dave Evans

Dave Gruber <dgruberl0@hotmail.com>

Dave Percich (percichdm@gmail.com)

David A. Score

David Chicoine <David.Chicoine@steward.org>

David Covington, LPC, MBA <David.Covington@riinternational.com>

David Gruber

David Julian

David Smith

David Smith, Jon Rychalski, Terry Adirim, Darrell Landreaux, Terry Rauch

david.cifu@vcuhealth.org

david.hamby

daviesw400

Davis, Maryann




Case 2:17-cv-01297-MJP

Document 439-12 Filed 02/27/20 Page 9 of 21

Davis, Thomas

Dayadevi Jirage

Debra Lina Dunivin

dee dickerson

Deitler, Carin

delew@deloitte.com

Dennis Roy

Derran Eaddy

dgruberl0@hotmail.com

dhru_karishma@bah.com

Diane Mazur

Dina.Desai@bmc.org

dkennell@kennellinc.com

dmcfadden

Doan, Paul

Doan, Paul S.

Doc Walt Dalitsch <walt3@dalitsch.com>

donald.t.braman

Donna Livingston

Donna Najar <najardm@hotmail.com>

donze tayler@bah.com

Doucette, Sharon

Dr. Mitchell Goodman

Draganova, Anna

drkelly@koemedicalconsulting.com

drmeenav@gmail.com

Drogo Email <amjemail@comcast.net>

Duffy M <rmujaahida@yahoo.com>

Dumont, Michael J

Dwight Sullivan

ealtaa@comcast.net

Edgecomb, Anne D

Edward Norton

edwardtj

ekocienda@nycbar.org

Elaine Donnelly

Elena Kravitz <ekravitz@cspnj.org>

Elizabeth Ernst'

Elizabeth Hisle-Gorman

Elizabeth Kocienda

Elizabeth Reeves

Elyn Saks <esaks@law.usc.edu>

Eric D. Rosenzweig <eric.rosenzweig@Concorde2000.com>

Eric Pahon

Eric R. Holmes

Eric Stephen Wetzel

Eric W Larson (ewlarson)

Eric Wetzel

Erica.Jefferson

Erin McCarthy

Erin Stone

Ernest Sullivent [esullivent@gmail.com]

Ernest Sullivent <esullivent@gmail.com>

ErvinKS

eryndutta@gmail.com
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Esper, Mark T.

Esquith, David

Esser, Thomas P

Evelia Polastre

evenmorework@verizon.net

Everly, Hugh P.

F Sena

Faison lll, C. Forrest

Faison, C Forrest

Faison, Clinton

Fedrigo, John

Findley, Andrew L

Fischer, John

Flannery, Richard R

Ford, Christopher M

Foster, Lauren

Frank.O'Gara@hqg.dodea.edu

Frazer, Nicole L

French, John T

Fullhart, Randy <randyf79@vt.edu>

Gainey, Andrew C

Garrett Moran <MORANG1@WESTAT.com>

Gary Brown

Gary Ross

gary.proctor@beaconhealthoptions.com

GCannizzaro

GearhalP

GENE ADCOCK

Genevieve David <gdavid@deploymentpsych.org>

George Lang

George.E.Hinman@Healthnet.com

Ghosh, Roshni' <Roshni Ghosh@premierinc.com>

Giannini, Michael V

Giglio, Katheryn (Kate)

Gilbert, Julie J

Gillette, Steve

Gina Delligatti

Glasgow, Richard

gmitchell@humana.com

Goldberg, Matthew S "Matt" <mgoldber@ida.org>

Golden, Kerrie

Gordon Trowbridge

Gordon Trowbridge (gordon.trowbridge @wardcirclestrategies.com)

gpatenaude@email.gwu.edu

Grant LaCamp

Graves, Peter

GREATHOUSE, NATHANIEL

Green, Ronald L

Greg Newbold <gsnewbold@gmail.com>

Gregory Campion

Gregory Hicks

Gregory Melville

Grizzle, Jerry <grizzle@NMMI.edu>

Gruber, David J

Guice, Karen S.
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Gupta, Vanita

guy.snodgrass@mac.com

gwendolyn.rogers2

Harrington, Timothy M

Harsch, Skip

Hatchell, Jared

Haugwitz, Malin (US - Arlington)' <mhaugwitz@deloitte.com>

HaversPR

heather.smigowski

Hebert, Lemes J.

Heidi A. Pampel

heimbigner.brett@hg.nato.int'

Herbert Lernes

Hershel S. Eisenberger

HigginSC

Hogue, Robert D

Hokanson, Daniel R

Howe, Gardner <Pgardner.howe@usnwc.edu>

lan Mollan (air38gp-cam-amw-ocamwts@mod.uk)

lerardi, Anthony R

Igl, Ann

info@tmeltzer.com

Intl.SOS TOP Contracts <Intl. SOSTOPContracts@internationalsos.com>

Irene Sands

Irina Plaks

ismiccdistributionlist@mail-list.com

ismiccdistributionlist@mail-list.com - on behalf of - Conni J Wells <cjwells@axisgroupl.net>

ismiccdistributionlist@mail-list.com - on behalf of - Davis, Maryann
<Maryann.Davis@umassmed.edu>

ismiccdistributionlist@mail-list.com - on behalf of - John Snook
<Snookj@treatmentadvocacycenter.org>

lyengar, Radha <riyengar@rand.org>

Jack Fisher

Jack Smith

Jack Smith, Terry Adirim, Andrew Findlay

jack.edmo@bie.edu

jackie.lamme@gmail.com

James A Jones

James Clifford

James Linear

James Reeves

James Stewart <jnstewart1955@gmail.com>

james.b.reynolds

James.E.Blaylock

jamespsmithmd@me.com

Jana Frieslander

janae.arrington@gmail.com

Janet Bristol (jmbristol@hotmail.com)

janet.x.knotts@healthnet.com

Janice T Robinson

Jared Hatchell

Jarrett A. Thomas, Il

Jason Bennett

Jason Kaar

Jason Podgorski
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jeft.littefield@pgba.com

jeffrey.harley@usnwec.edu’

Jeh Charles Johnson and Carter F. Ham

Jennifer MacLeod

Jennifer O'Grodnick

jennifer.thorpe2@christushealth.org

Jennifer Goodman@navyfederal.org

Jeong Heon Yoon

jerry.sullivan@optum.com

Jesse Ortel

Jessica Anderson

Jill Londagin

Jim Mattis <jimmattis@jimmattis.com>

Jim McAleese <JMcAleese@mcaleese.com>

Jimmy Stewart <jnstewart1955@gmail.com]
jjsavoiamchugh@aol.com

jlefringhouse@gmail.com

jmbristol@hotmail.com

jnstewart1955@gmail.com

Joden Seiders'

John A. Grimsley

John Casciotti

John Davison

John Davison, Melissa Fraine, Paul Doan, Krystyna Bienia, Terry Adirim, Nicole Frazier
John Hawk

John' 'Mullarky (JohnMullarky@homeservices.com)

John Parken

John Snook <SnookJ@TreatmentAdvocacyCenter.org>
john.h.wagoner@healthnet.com

John.Metcalf.ctr

Johnstone, Karyn

Jon Dimond'

Jon Rychalski

Jon Rychalski, Terry Adirim, Kishla Askins, Jesse Ortel, Diana Atkins
Jonathan Graff <graff @ NMMI.edu]

Jones, J. P.

Joseph Canzolino, Heather Ward, George Jones, Michael Valentino, Terry Adirim, Edward
Norton, Patricia Hobbs, Jennifer O'Grodnick, Jack Smith, Kathryn Sapnas
Joseph E. Pedone Il

Joseph Henry

JOSEPH HICKEN
Joshua Safer

Joshua Safer <JoshSafer@gmail.com>
Joshua Safer <jsafer0115@gmail.com>

joshua.Safer@bmc.org'
JOY.KLAMMER @forces.gc.ca

joyce.r.grissom@healthnet.com
Jules Delaune <delaunj53@gmail.com>

Julie Watters (julieannwatters@gmail.com)'
julie. ruddy

Juliet Beyler
Justin Biolo

Kaitlin Chiarelli

Kalpana Parvathaneni

Kara Dubis
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Karen Dalheim

Karen Guice

Karen Guice, Terry Adirim, Tifford Clark, Angela Webster, Christine Stabile, Diana Atkins

Karen.Whitman@netimpactstrategies.com

Karim, Ahmad F CTR (BG)

Karyn Johnstone, Volney Warner, Koji Nishimura, Amber Haf, Gerald Creech, Kathryn Sapnas,
Terry Adirim, Jillian Shipherd, Elizabeth Ruschmeier, Jennifer O'Grodnick

Kate Ives

Katherine Jensen

Kathleen Marsh

kathy.hessmer

Katy Kalisch

Kauth, Michael

Kay Sullivan

Kayla Williams

kcaney@kennellinc.com

Keating, John A

Keithen Washington

Kennedy, James

Kenneth Minkoff <KMINKOV@aol.com>

kenneth.a.hammonds@icloud.com

Kent Bauer

kent.whalen@jfcnp.nato.int'

Kerrie Golden

Kerry Hudson (kerryannhudson@gmail.com)'

Kevin Bentz

Kevin Bentz <kbentz@hotmail.com>

Kevin Dwyer

Kevin Dwyer, Terry Adirim, Jack Smith

kevin.t.dupont

kgalloway@dvcipm.org'

kim.miranda

Kimberly Guy

Kimberly.Taylor

Kishla Askins

Kiyokawa, Guy

kmkerr@ AD.UCSD.EDU

Koehlmoos, Tracey

Koffsky, Paul S

Koji Nishimura

Korell, Scott S

KPreston@AUSA.ORG

Kremer, Kyle

Krieger, Michael E. (mkrieger@mitre.org)

Kristen Dixon

Krull, Heather <hkrull@rand.org>

Lacey Raymond

Laliberty, Brian

Lamirande, Angela D

lamme@ohsu.edu’

Lamothe, Dan <Dan.Lamothe@washpost.com>

Larry Schweikart <larry.schweikart@gmail.com>

LARRY T. SIZEMORE

LAURA DICKINSON

Lauren Bales'
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LAUREN JOSEPH

Lauren Olmsted

Lauren Skrabala

Lawrence Wark

leah.brown@gmail.com

Lee Gearhart

Lee, Christina

LeeA

Leeper, Tammy

Legall, Frances (US - Arlington) <flegall@deloitte.com>

LeMay Center/DL Workflow

Leonard, Robyn M <Robyn.Leonard@umassmed.edu>

Lernes Hebert

Leslie.Horne

Lhamon, Catherine E.

Lin St. Clair

Linda Beeber <beeber@email.unc.edu>

Lindsay Reiner

Lindsey Muller [lindsey.ryan1982@gmail.com]

Lindsey, Mark A

Lindsey.ryan1982@gmail.com

Lisa Thiel'

Logan, Katrina

Lord, Ellen

Loren Schechter, M.D.' <Iss@univplastics.com]

LORNA GEGGIS

Lorrie Meyer

loutomelve@aol.com

LP Gearhart <sofwar@hotmail.com>

Iss@univplastics.com

LUCAS SCHLEUSENER

Ludovici, Joseph D

Luis AMBROGGIO <Luis. AMBROGGIO@internationalsos.com>

Lurie, Philip M <plurie@ida.org>

Lutterloh, Scott W.

Lyon, Gary MTCS

m.zirkle@mc.nato.int'

m_cagliari@hotmail.com

Maanvi Patoir

Mabus, Ray

Magney, Nicole

Makhdoom, Talha [USA]

malepeaiae

Malisha Eley
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From: Carmichael, Andrew E. (CIV)
To: Barsanti, Vanessa; Heinz, Jordan M.
Cc: Siegfried, Daniel |.; *prenn@lambdalegal.org; *tborelli@lambdalegal.org; *colleen.melody@atg.wa.gov;

Stallings-Ala"ilima, Chalia (ATG); Enlow, Courtney D. (CIV); Skurnik. Matthew (CIV); Powers. James R. (CIV);
Norway, Robert M. (CIV); *Rachel@newmanlaw.com; *jason@newmanlaw.com; Rosenberg, Michael E.;

Schroeder. Joseph C.

Subject: [EXT] RE: Karnoski, et al. v. Trump, et al.
Date: Monday, November 4, 2019 1:48:45 PM
Attachments: EAS

Vanessa,

Thank you for putting this summary together. I have included comments under each bullet point
below. Also, please see the attached correspondence.

Best regards,
Drew

Drew Carmichael

Trial Attorney | United States Department of Justice
Civil Division | Federal Programs Branch

Tel: (202) 514-3346

From: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>

Sent: Thursday, October 31, 2019 6:42 PM

To: Carmichael, Andrew E. (CIV) <ancarmic@CIV.USDOJ.GOV>; Heinz, Jordan M.
<jheinz@kirkland.com>

Cc: Siegfried, Daniel I. <daniel.siegfried@kirkland.com>; *prenn@lambdalegal.org
<prenn@lambdalegal.org>; *tborelli@lambdalegal.org <tborelli@lambdalegal.org>;
*colleen.melody@atg.wa.gov <colleen.melody@atg.wa.gov>; Stallings-Ala'ilima, Chalia (ATG)
<Chalia.SA@atg.wa.gov>; Enlow, Courtney D. (CIV) <cenlow@CIV.USDOJ.GOV>; Skurnik,
Matthew (CIV) <maskurni@CIV.USDOJ.GOV>; Powers, James R. (CIV)
<jpowers@CIV.USDOJ.GOV>; Norway, Robert M. (CIV) <rnorway@CIV.USDOJ.GOV>;
*Rachel@newmanlaw.com <Rachel@newmanlaw.com>; *jason@newmanlaw.com
<jason@newmanlaw.com>; Rosenberg, Michael E. <michael.rosenberg@kirkland.com>;
Schroeder, Joseph C. <joseph.schroeder@kirkland.com>

Subject: RE: Karnoski, et al. v. Trump, et al.

Drew,

Thank you for this email and for speaking with us on Tuesday. I’ ve summarized below our
understanding of the parties' positions on the discovery disputes and issues that we discussed
during Tuesday’s call. If you believe the summary contains any material errors or omissions,
or if the government wishes to discuss any of these issues further, please let us know as soon
as possible.
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1.  The Department of Defense agrees to release all previously withheld

communications with William Woodruff and expects to produce them by Friday,
Nov. 1;

Yes. They were included in Friday’s production.

2. Your client agrees to provide a complete list of the custodians whose

documents it searched in connection with Plaintiffs Requests For Production; the
list will include the following information for each custodian:

a.  Custodian Name

b. Title

c.  Department

d.  Terms Searched by Custodian

e.  Date Range Searched by Term Searched

I have asked the Military Services and the Coast Guard to provide additional
information on these topics. I expect there to be some exceptions as there are
several minor custodians that may not be included because they have very little
if any relevance to the present litigation. For example, there was a collection
at the Naval Academy based on the allegations in the related Doe litigation and
information from that collection is not relevant to any issue in Karnosk:

3. You will confirm whether you have collected documents from all
custodians listed in categories (1) and (2) on page 2 of my September 27, 2019
letter. That is each member of the Panel of Experts and each leader(s), chair(s), or
person(s) in charge of each working group that provided support to the PoE.

Yes. DoD and the Military Services are working on this now.

4. You confirmed that you have not collected from all individualslisted in
categories (3) and (4) on page 2 of my September 27, 2019 letter, which are the
authors/reviewers of the February 2018 Memorandum and the Report and
Recommendations.

I confirmed that there was not a collection from Department of Justice
attorneys (such as myself). As to DoD and the Military Services, we are not
answering this question based on the same privilege objections we have
asserted in Interrogatories 16-19. Therefore, I suggest that we postpone
turther discussions on this issue until after the Court rules on Plaintiffs’
pending motion as the Court’s ruling may resolve the issue.

5. With regards to each of the RFPs identified in my September 27 letter on

pages 4-5 under the header “Records Requiring Targeted Collections’ (RFP Nos.
11,12, 16-17, 26, 36, and 47-54), you indicated that you will provide information
regarding whether your client has searched for these records,
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We will provide additional information regarding DoD’s and the Military

Services’ search and collection of documents responsive to (RFP Nos. 11, 12,
16-17, 206, 36, and 47-54).

6. Beyond what's stated above, your client will not perform any additional
collections or searches to identify documents responsive to Plaintiffs' document
requests. Your client will not make searches across all custodians consistent with
respect to search terms and date ranges, and it will not run any of the additional
search terms requested by Plaintiffs;

That is correct. DoD and the Military Services believe that their collection,
searches and production of materials in this and the related litigation already
go well beyond what the case law and the Federal Rules require and except
where noted in my October 30, 2019 email (below) will not agree to conduct
additional collections or searches. We note that the original search and
collection process in this case took approximately 8 months and was extremely
costly in time, money and manpower resources. The additional collections
and searches you propose (nearly a year after the original search and collection
process concluded) would likely take months to complete, would cost a
signification amount of additional resources, and would likely provide no
additional relevant information.

7. With respect to Plaintiffs’ October 7 letter re: production of third-party
communications, your client agreesto identify the individualsit believes are not
third parties and divide Plaintiffs' list into those that are third parties and those
that are not. You intend to share these lists with Plaintiffs and inform Plaintiffs
whether Defendants will waive their claims of privilege over communications
with third parties. Please provide thisinformation by November 8;

Please see attached correspondence regarding Plaintiffs’ October 7, 2019 letter.

8. You agreed to review the specific examples of non-responsive slipsheets
provided in Plaintiffs September 27 letter, but your client will not conduct a
broader review to ensure all responsive documents have been produced. Please
provide the results of your review by November 8;

DoD and the Military Services will review the specific examples of non-
responsive slipsheets provided in Plaintiffs’ September 27 letter. DoD and the
Military Services previously reviewed all documents in their collection for
responsiveness as detailed in the Declaration of Robert Easton, see Dkt. 371-2,
Dkt. 381-1, and the draft declarations from the Military Services I provided to
you on Monday, October 28, 2019. DoD and the Military Services will not
conduct a re-review of all documents it previously determined were non-
responsive as that process would be extremely burdensome—Ilikely taking
several months to complete—and would likely provide no additional relevant
information to Plaintiffs. If DoD and the Military Services release additional
documents pursuant to its review of the specific examples you have provided,
I expect them to be in the November 22, 2019 production.

9.  The parties have agreed that neither side will move to compel or move for a
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protective order regarding Interrogatory Nos. 16-19 until after the Court rules on
Plaintiffs’ pending motion regarding the deliberative process privilege. With
respect to Defendants' responses to the other interrogatories at issue in Jordan
Heinz' s September 27 letter, your client stands on their objections and does not
plan to amend its responses to Plaintiffs’ interrogatories.

That is correct. Also please see bullet 4 above.

10. Your client will not consent to use the expedited procedure set forth in Local
Rule 37(a)(2) to resolve the parties' remaining disputes.

That is correct.

Thank you,

Vanessa Barsanti

KIRKLAND & ELLISLLP

300 North LaSalle, Chicago, IL 60654
T +1 312 862 2205

F +1 312 862 2200

vanessa.barsanti@kirkland.com

From: Carmichael, Andrew E. (CIV) <Andrew.E.Carmichael@usdoj.gov>

Sent: Wednesday, October 30, 2019 1:24 PM

To: Heinz, Jordan M. <jheinz@kirkland.com>; Barsanti, Vanessa
<vanessa.barsanti@kirkland.com>

Cc: Siegfried, Daniel I. <daniel.siegfried@kirkland.com>; *prenn@l|ambdalegal.org
<prenn@lambdalegal.org>; *tborelli@lambdalegal.org <tborelli@lambdalegal.org>;
*colleen.melody@atg.wa.gov <colleen.melody@atg.wa.gov>; Stallings-Ala'ilima, Chalia (ATG)
<Chalia.SA@atg.wa.gov>; Enlow, Courtney D. (CIV) <Courtney.D.Enlow@usdoj.gov>; Skurnik,
Matthew (CIV) <Matthew.Skurnik@usdoj.gov>; Powers, James R. (CIV)

<James.R.Powers@usdoj.gov>; Norway, Robert M. (CIV) <Robert.M.Norway@usdoj.gov>
Subject: [EXT] RE: Karnoski, et al. v. Trump, et al.

Jordan and Vanessa,

Thank you for the call yesterday. As discussed, I will get additional information from the Military
Services regarding the custodians in an effort to answer many of the specific questions you pose
on pages 1 and 2 of your September 27, 2019 letter.

Finally, please see below a series of requests by the Plaintiffs in the related Doe litigation. We have
agreed to search for and produce documents respons
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Attachments:
Karnoski v. Trump - Letter in Response to Oct 7 Letter 11.4.19.pdf (213711 Bytes)



Case 2:17-cv-01297-MJP Document 439-13 Filed 02/27/20 Page 7 of 8

U.S. Department of Justice
Civil Division, Federal Program Branch

Andrew E. Carmichael Tel: (202) 514-3346
Trial Attorney Email: Andrew.E.Carmichael@usdoj.gov

November 4, 2019

By Email

Vanessa Barsanti
Kirkland & Ellis LLP
300 North LaSalle
Chicago, IL 60654

Counsel for Plaintiffs
Re: Your Letter of October 7, 2019 in Karnoski v. Trump, No. 17-1297

Dear Vanessa,

| write in response to your letter of October 7, 2019, which purports to challenge DoD’s
withholding of “communications with and documents shared with several third parties” under the
deliberative process or attorney-client privileges. Your letter notes 14 individuals and also
incorporates an Exhibit A, which contains hundreds of names and email addresses. Your letter
does not refer to any specific privilege log entries nor does it contain any details about particular
documents to which you object to Defendants’ invocation of privilege. For the reasons set forth
below, Defendants will not undertake an unduly burdensome review of the entries identified in
Exhibit A.

To begin, Plaintiffs appear to have made no serious effort to narrow this dispute before
transmitting their letter. Exhibit A purports to contain entries from the privilege log “that appear
to represent communications with third parties” but even a cursory review by undersigned
counsel indicates that this is not true as to numerous entries. For example, Exhibit A contains
references to no less than: the current and most recent former Secretaries of Defense (“Esper,
Mark T.” and “Jim Mattis jimmattis@jimmattis.com”), two DOJ counsel of record in this case
(“Brinton Lucas” and “Ryan Parker”), and numerous attendees at meetings of the Panel of
Experts, all of whom have been previously identified in Defendants’ discovery responses.
Defendants need not undertake a burdensome review of the hundreds of entries in Exhibit A
where Plaintiffs appear not to have made even a passing effort to consult, for example,
Defendants’ responses to Plaintiffs’ interrogatories to determine whether the individuals they
have supposed are third parties are, in fact, employees or officials of the Department of Defense
or Military Services.
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Even if Defendants undertook this review, it is unclear what doing so would accomplish
where Plaintiffs have provided no information about the particular privilege log entries they
challenge. A one-size-fits-all analysis with respect to the deliberative process privilege and third
party communications is not possible. Instead, for example, information generated by third
parties may be protected by the privilege where it is solicited by the agency as part of its
deliberative process. See, e.g., Public Citizen, Inc. v. Dep 't of Justice, 111 F.3d 168, 171 (D.C.
Cir. 1997) (“If it is to effectively deliberate, an agency may need or want to enlist the help of
outside experts skilled at unravelling the knotty complexities of problems outside their ken.”
(citation and alterations omitted)); Ryan v. Dep 't of Justice, 617 F.2d 781, 789 (D.C. Cir. 1980)
(“Such consultations [with outside consultants] are an integral part of [an agency’s] deliberative
process . . ..”); National Institute of Military Justice v. Department of Defense, 512 F.3d 677,
681 (D.C. Cir. 2008). Even if Defendants were to confirm that particular entries in Exhibit A
correspond to third parties that would be of little consequence without Plaintiffs pointing to
specific privilege log entries to provide Defendants a basis to determine the context for the
assertion of privilege. Additionally, as to persons that were previously employed by DoD, the
date of the document is essential, as it would determine whether the individual was part of the
agency at the time the privileged document was transmitted.

Nonetheless, as to the 14 individuals identified in your letter itself, Defendants will
investigate further and provide additional information about their identities, which may be of use
in determining whether you intend to dispute any particular privilege assertions by Defendants. |
note that at least one of the individuals identified in your letter, Dave Gruber, is an employee of
the Department of Defense, identified as such in Defendants’ interrogatory responses.

We will be in touch as soon as practicable with additional information about the 13 other
individuals identified in your letter.

Sincerely,
Is/
Andrew E. Carmichael
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Exhibit 14
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From: Powers, James R. (CIV)
To: Barsanti, Vanessa; Carmichael, Andrew E. (CIV)
Cc: *prenn@lambdalegal.org; *tborelli@lambdalegal.org; *Rachel@newmanlaw.com; *jason@newmanlaw.com;

Siegfried. Daniel I.; Stallings-Ala"ilima, Chalia (ATG); *colleen.melody@atg.wa.gov; Enlow, Courtney D. (CIV);
Gerardi, Michael J. (C1V); Heinz, Jordan M.; Skurnik, Matthew (CIV); Mathew, Josh; Rosenberg, Michael E.

Subject: [EXT] RE: Karnoski - Third Parties on Privilege Log
Date: Thursday, December 19, 2019 9:42:18 AM

Vanessa — Defendants will review the entries in Exhibit A to your letter. We anticipate
providing additional identifying information by January 17.

Thanks,
Jim

From: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>

Sent: Friday, December 13, 2019 12:37 PM

To: Carmichael, Andrew E. (CIV) <ancarmic@CIV.USDOJ.GOV>

Cc: *prenn@lambdalegal.org <prenn@lambdalegal.org>; *tborelli@lambdalegal.org
<tborelli@lambdalegal.org>; *Rachel@newmanlaw.com <Rachel@newmanlaw.com>;
*jason@newmanlaw.com <jason@newmanlaw.com>; Siegfried, Daniel I.
<daniel.siegfried@kirkland.com>; Stallings-Ala'ilima, Chalia (ATG) <Chalia.SA@atg.wa.gov>;
*colleen.melody@atg.wa.gov <colleen.melody@atg.wa.gov>; Enlow, Courtney D. (CIV)
<cenlow@CIV.USDOJ.GOV>; Gerardi, Michael J. (CIV) <mgerardi@CIV.USDOJ.GOV>; Powers,
James R. (CIV) <jpowers@CIV.USDOJ.GOV>; Heinz, Jordan M. <jheinz@kirkland.com>; Skurnik,
Matthew (CIV) <maskurni@ClV.USDOJ.GOV>; Mathew, Josh <josh.mathew@kirkland.com>;
Rosenberg, Michael E. <michael.rosenberg@kirkland.com>

Subject: Karnoski - Third Parties on Privilege Log

Drew,

Please see the attached correspondence.

Vanessa Barsanti

KIRKLAND & ELLISLLP

300 North LaSalle, Chicago, IL 60654
T +1 312 862 2205

F +1 312 862 2200

vanessa.barsanti@kirkland.com

The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and
is intended only for the use of the addressee. It is the property of Kirkland & Ellis LLP or Kirkland & Ellis International LLP. Unauthorized
use, disclosure or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this

communication in error, please notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this com
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From: Powers, James R. (CIV)

To: Barsanti, Vanessa; Heinz, Jordan M.; *prenn@lambdalegal.org; *tborelli@lambdalegal.org;
*Rachel@newmanlaw.com; *jason@newmanlaw.com; Siegfried, Daniel |.; Stallings-Ala"ilima, Chalia (ATG);
Zcolleen.melody@atg.wa.gov; Ikard, Sam

Cc: Carmichael, Andrew E. (CIV); Enlow, Courtney D. (CIV); Skurnik, Matthew (CIV); Gerardi, Michael J. (CIV)

Subject: [EXT] Karnoski - discovery issues

Date: Friday, January 17, 2020 10:23:41 AM

Attachments: Exhibit A - Responsive Communications_(65449446_2) w R and msg removed - 50 Random w comments from
DoD and Services.XLSX
Karnoski v. Trump - Letter in Response to December 13 Letter.pdf

Vanessa,

| write to follow up on a couple of discovery issues ongoing between the parties. First, | have
attached correspondence in response to your December 13 letter regarding purported third parties
on Defendants’ privilege logs. Second, | have attached comments from Defendants concerning the
50 documents marked non-responsive that Plaintiffs randomly selected.

Thanks,
Jim

James R. Powers

Trial Attorney

Federal Programs Branch
U.S. Department of Justice, Civil Division

(202) 353-0543 (direct) | james.t.powers@usdoj.gov
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U.S. Department of Justice
Civil Division, Federal Program Branch

James R. Powers Tel: (202) 353-0543
Trial Attorney Email: James.R.Powers@usdoj.gov

January 17, 2020

By Email

Vanessa Barsanti
Kirkland & Ellis LLP
300 North LaSalle
Chicago, IL 60654

Counsel for Plaintiffs
Re: Your Letter of December 13, 2019 in Karnoski v. Trump, No. 17-1297

Dear VVanessa,

I write in response to your letter of December 13, 2019, which purports to challenge
DoD’s withholding of “communications with third parties” under the deliberative process or
attorney-client privileges. Your letter does not refer to any specific privilege log entries nor does
it contain any details about particular documents to which you object to Defendants’ invocation
of privilege. Defendants have reviewed Exhibit A attached to your letter and determined that it
does not raise any basis to provide further information at this time in light of Plaintiffs’
continued lack of effort to narrow this dispute.

Your December 13 letter follows a similar letter sent October 7, 2019, which also
attached an Exhibit A. That document contained approximately 800 entries purportedly
“appear[ing] to represent communications with third parties.” To the contrary, Exhibit A
contained references to, for example, the current and most recent former Secretaries of Defense,
two DOJ counsel of record in this case, and numerous attendees at meetings of the Panel of
Experts, all of whom have been previously identified in Defendants’ discovery responses. As we
discussed in our November 4, 2019, letter in response, Defendants had no obligation to
undertake a burdensome review of the hundreds of entries in Exhibit A where Plaintiffs made no
serious effort to minimize the dispute by consulting, for example, Defendants’ responses to
Plaintiffs’ interrogatories to determine whether the individuals they supposed are third parties
are, in fact, employees or officials of the Department of Defense or Military Services.

Exhibit A attached to your December 13 letter does little to resolve this fundamental
flaw. After numerous hours spent reviewing the entries contained in the approximately 500-line
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spreadsheet, we have noted that it is littered with problematic entries, including the following
ISsues:

e At least two references to Plaintiff Lindsey Muller, who you are well aware is a member
of the Armed Forces.

e References to numerous senior executive officials, including former Deputy Secretary of
Defense Robert Work, former Secretary of Homeland Security and DoD General Counsel
Jeh Johnson, retired Army General Carter F. Ham, and DoD Deputy General Counsel
Ryan Newman.

e Entries corresponding to numerous employees of the federal government whose email
addresses indicate that fact.

e Numerous references to DoD contractors, such as the principal author of the RAND
report, Agnes Schaefer.

e Numerous entries where we have been unable to identify any communication in the
collection to which the individual named was sender or recipient, raising questions about
the methodology employed by Plaintiffs in preparing Exhibit A. It is also unclear
whether Plaintiffs have updated this list based on the hundreds of deliberative documents
Defendants recently released in the Doe litigation.

All of these problems indicate that Plaintiffs have ignored their obligation to minimize
the parties’ discovery dispute. As stated in our prior letter of November 4, the only reasonable
approach to this dispute is a discussion of particular privilege log entries corresponding to
documents Plaintiffs believe have been improperly withheld because of the involvement of
outside third parties. This approach is likely to substantially reduce the burdens of this dispute.
For example, at least 18 of the entries in Exhibit A appear to correspond to USDOE00255328, an
email addressed to members of the U.S. Department of Health and Human Services
Interdepartmental Serious Mental IlIness Coordinating Committee. Defendants are happy to
discuss the applicability of privilege as to any particular document, such as USDOE00255328;
they will not engage with a list of hundreds of names served without any context.

Based on our work reviewing Exhibit A, however, Defendants have determined they will
withdraw their assertion of deliberative process privilege as to any communications to which the
following individuals were a party, and will provide a supplemental production accordingly:

e Anna Pohl

e Lolita Baldor

e Michael P. Richter
e Elizabeth Kocienda
e Dan Lamothe

e Amy Wilson

e Mary Wilfert
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e Chris Geidner

I look forward to hearing from you further on this matter.

Sincerely,
/sl
James R. Powers
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EXHIBIT 16

FILED UNDER SEAL
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EXHIBIT 17

FILED UNDER SEAL





