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Defendants Michigan Department of Health and Human Services
(“Department” or “MDHHS”) Director Robert Gordon, MDHHS
Children’s Services Agency Executive Director Joo Yeun Chang,! and
Michigan Attorney General Dana Nessel, through counsel, move this
Court for expedited consideration of Plaintiff Catholic Charities West
Michigan’s pending Motion for Preliminary Injunction (ECF No. 11).
Defendants also ask this Court to certify to the Michigan Supreme
Court the question of the proper interpretation of 2015 Public Act 53,
codified as Michigan Compiled Laws § 722.124e and § 722.124f (the
“2015 Michigan law”), particularly:

Whether the 2015 Michigan law authorizes a child placing agency

(CPA) under contract with the State to provide foster care case

management or adoption services, to refuse to provide state-

supervised children with contracted services that conflict with the

CPA’s sincerely held religious beliefs.

In support of their motion, Defendants rely on the accompanying

brief in support.

1 Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, this
Notice reflects the substitution of Children’s Services Agency Executive
Director Joo Yeun Chang for former Acting Children’s Services Agency
Executive Director Jennifer Wrayno, who was named in her official
capacity.
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Pursuant to Local Rule 7.1(a), Defendants’ counsel conferred with
Plaintiff’s counsel, Pursuant to Local Rule 7.1(a), Defendants’ counsel
conferred with Plaintiff’s counsel, explained the nature of this motion
and its legal basis, and requested concurrence. Plaintiff responded:
“Catholic Charities West Michigan does not oppose the request to
expedite consideration of the preliminary injunction motion but still
contends that motion should be considered in the Western District, as
explained in Catholic Charities West Michigan’s motion to change
venue. Catholic Charities West Michigan opposes the request to
certify.”.

Concurrent with filing this motion, Defendants filed a Notice
(Brief, Exhibit 2) in Dumont et al. v. Gordon et al., Case No.
17-cv-13080 (Borman, J.), notifying Judge Paul D. Borman that (i)
Defendants would be filing this motion, and (ii) the Dumont plaintiffs
served the Department with notice demanding that The Department
enforce its longstanding nondiscrimination policy. This is the same
policy Catholic Charities West Michigan moved this Court to enjoin

Defendants from enforcing against it. (ECF No. 11.)
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Respectfully submitted,

Dana Nessel
Attorney General

/s/ Toni L. Harris
Toni L. Harris (P63111)
Elizabeth R. Husa Briggs (P73907)
Attorneys for Defendants
Assistant Attorneys General
Health, Education & Family
Services Division
P.O. Box 30758
Lansing, MI 48909

Dated: February 20, 2020 HarrisT19@michigan.gov
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provide electronic copies to counsel of record.

/s/ Toni L. Harris

Toni L. Harris (P63111)
Assistant Attorney General
Attorneys for Defendants
Health, Education & Family
Services Division

P.O. Box 30758

Lansing, MI 48909

(517) 335-7603
HarrisT19@michigan.gov
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CONCISE STATEMENT OF ISSUES PRESENTED

1. Defendants are subject to potentially competing and
contrary legal obligations to two different parties who sued
or are suing the State in different courts. The first is two
former plaintiffs in Dumont et al. v. Gordon et al., Case No.
17-cv-13080 (E.D. Mich. Borman, J.), demanding that the
Department enforce its nondiscrimination policy against
Plaintiff Catholic Charities West Michigan and threatening
to file an enforcement action with United States District
Court Judge Borman. The second is Plaintiff Catholic
Charities West Michigan requesting that this Court
preliminarily enjoin Defendants from enforcing the State’s
nondiscrimination policy against it. Should this Court grant
expedited consideration of Plaintiff’'s motion for preliminary
injunction to avoid the risk of having different courts impose
on Defendants competing and contrary legal obligations to
two different parties?

2. Federal courts have discretion to certify questions of state
statutory interpretation to a state’s highest court to promote
cooperative judicial federalism and efficiencies and to avoid
the potential for friction-generating error. Michigan courts
have not had the occasion to interpret 2015 PA 53, codified
as Michigan Compiled Laws §§ 722.124e and 722.124f
(2015), to determine whether it authorizes state-contracted
child placing agencies to refuse to provide state-supervised
children with state-contracted services that conflict with an
agency’s sincerely held religious beliefs. Should this Court
certify to the Michigan Supreme Court the question of the
proper interpretation of 2015 PA 53?
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INTRODUCTION

Defendants are facing potentially competing and contrary legal
obligations to two different parties who sued or are suing the State in
different courts. The first is two former plaintiffs in Dumont et al. v.
Gordon et al., Case No. 17-cv-13080 (E.D. Mich. Borman, J.),
demanding that the Department enforce its nondiscrimination policy
against Plaintiff Catholic Charities West Michigan (“Catholic
Charities”) and threatening to file an enforcement action with United
States District Court Judge Borman. The other is Plaintiff Catholic
Charities West Michigan, seeking to preliminarily enjoin Defendants
from enforcing the State’s nondiscrimination policy against it. Stuck
between a rock and a hard place, Defendants respectfully requested
expedited consideration of Plaintiff’'s motion for preliminary injunction—
—namely to decide whether Catholic Charities is likely to succeed on the
merits of its state and federal claims under its erroneous interpretation
of state law. No state court has interpreted this statute, and an

Interpretation is critical before plenary litigation proceeds.
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As for the state law at issue, the parties agree that Michigan law!
authorizes a state-contracted child placing agency (“CPA”) to reject a
Michigan Department of Health and Human Services “MDHHS” or
“Department”) referral of a state-supervised child needing foster care
case management or adoption services for any reason, including the
CPA’s sincerely held religious beliefs.2 Michigan law also authorizes a
CPA to refuse to provide private and direct adoption services that
conflict with the CPA’s sincerely held beliefs.3

But the parties are diametrically opposed on the legal issue of
whether Michigan law authorizes a state-contracted CPA to refuse to
provide state-supervised children in the agency’s care with state-
contracted foster care case management and adoption services that
conflict with the CPA’s sincerely held religious beliefs. And no state
court has interpreted Mich. Comp. Laws §§ 722.124e and 722.124f.

Michigan’s highest state court is the proper court to have the first

opportunity to interpret this important state-law question. The proper

1 The Michigan law at issue is 2015 Public Act 53, codified as Michigan
Compiled Laws § 722.124e and § 722.124f.

2 Mich. Comp. Laws § 722.124f (2015).
3 Mich. Comp. Laws § 722.124e(2) and (4) (2015).

2
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Interpretation is a matter of first impression, unique to Michigan, and
significant to the State’s jurisprudence.

Rather than predicting what the state court might do, this Court
should certify to the Michigan Supreme Court the question of the
proper interpretation of 2015 Public Act 53, codified as Mich. Comp.
Laws §§ 722.124e and 722.124f (the “2015 Michigan law”). Specifically,
this Court should certify:

Whether the 2015 Michigan law authorizes a child placing

agency (CPA) under contract with the state to provide foster

care case management or adoption services, to refuse to

provide state-supervised children with contracted services
that conflict with the CPA’s sincerely held religious beliefs.

Certifying this question to the Michigan Supreme Court advances
cooperative judicial federalism and conserves federal judicial resources.
Certification also recognizes and respects the state court’s authority and
interest in interpreting state law in the first instance on significant
state jurisprudential issues.

The Michigan Supreme Court’s interpretation of the 2015
Michigan law will assist this Court in analyzing key issues in this case

and could be dispositive. Moreover, certifying this question to the
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Michigan Supreme Court will not cause undue delay or prejudice, as

there is a Motion for Preliminary Injunction pending before this Court.

FACTS

On March 22, 2019, the Department entered into a settlement
agreement with Dana and Kristy Dumont and Rebecca and Erin Busk-
Sutton, the plaintiffs in Dumont et al. v. Gordon et al., Case No. 17-cv-
13080 (E.D. Mich. Borman, J.), to dispose of the claims in the litigation
(the “Settlement Agreement”). (Exhibit 1.) That same day, the
Department and the Dumont plaintiffs filed a Stipulation of Voluntary
Dismissal with Prejudice, with the executed Settlement Agreement
attached as Exhibit A. (Dumont, Case No. 17-cv-13080, ECF No. 82.)
Judge Borman entered an order dismissing the Dumont plaintiffs’
claims “with prejudice pursuant to the terms of the Settlement
Agreement” and retaining jurisdiction over the enforcement of the
Settlement Agreement. (Dumont, Case No. 17-cv-13080, ECF No. 83,
PagelD.1469.)

Under the terms of the Settlement Agreement, unless prohibited

by law or court order, the Department is required to enforce its
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longstanding nondiscrimination policy (Non-Discrimination Provision)
against a child placing agency (CPA) “that the Department determines
1s in violation of, or is unwilling to comply with” the Provision, up to
and including terminating the CPA’s foster care case management
services contract or adoption services contract.4 (Exhibit 1, Settlement
Agreement, Section 1(c).)

On April 25, 2019, Plaintiff Catholic Charities West Michigan
(Catholic Charities) initiated the instant lawsuit against the
Department and Michigan Attorney General Dana Nessel in her official
capacity (collectively, Defendants), challenging the Department’s long-
established nondiscrimination policy as violative of state and federal

law and the Michigan and U.S. constitutions.5

4 The Settlement Agreement acknowledges that the Department’s
contracts for foster care case management services and adoption
services mandate “that contracted CPAs comply with the Department’s
non-discrimination statement prohibiting discrimination “against any
individual or group because of race, sex, religion, age, national origin,
color, height, weight, marital status, gender identity or expression,
sexual orientation, political beliefs, or disability” in the provision of
services under contract with the Department (the “Non-Discrimination
Provision”).

5 Catholic Charities West Michigan originally filed its state and federal
claims in the Michigan Court of Claims. (Court of Claims Case No. 19-
cv-000072MM, Stephens, J.) Michigan law prohibits claimants from
filing claims against the State and its departments in the Court of

5
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On June 26, 2019, Catholic Charities filed a motion for
preliminary injunction, seeking to enjoin the State from taking adverse
action against Catholic Charities for refusing to comply with the terms
of 1t foster care case management services contract and adoption
services contract with the Department, as well as the Non-
Discrimination Provision. (ECF No. 11.) That motion was fully briefed
as of August 7, 2019 and remains pending. (ECF Nos. 22 and 25.)

In correspondence dated January 23, 2020 (Exhibit 2, Exh. A), the
Dumonts invoked the notice and cure provision in Section 7 of the
Settlement Agreement, demanding that the Department enforce the
nondiscrimination provisions in its contracts with Catholic Charities,
stating:

a. “Catholic Charities West Michigan (‘Catholic Charities’), a
Michigan state-contracted CPA, has made clear in its
litigation against the State, Catholic Charities v. Michigan
Department of Health and Human Services et al., No. 2:1 9-
cv-11661-DPHDRG (E.D. Mich.), that it will not comply with
the Non-Discrimination Provision of its Contracts and that it
has engaged and will continue to engage in practices

prohibited by the Non-Discrimination Provision.” (Exhibit 2,
Exh. A, p. 1.)

Claims where the claimant “has an adequate remedy upon his claim in
the federal courts.” Mich. Comp. Laws § 600.6440.

6
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b.  Pursuant to Section 7 of the Settlement Agreement, the
Department has ninety (90) days to cure noncompliance
allegations. If the alleged breach is not cured within 90 days
of notice, the Dumonts may take appropriate action to
enforce their rights and seek specific performance of the
Settlement Agreement. (Exhibit 2, Exh. A, p. 2.)

Defendants believe the Settlement Agreement comports with state
and federal law and is constitutionally firm. They are defending the
Non-Discrimination Provision in the instant case.

The Dumonts’ January 23, 2020 demand letter and Catholic
Charities’ motion for preliminary injunction seek to impose potentially
competing obligations on the Department. This tension necessitates
expedited consideration of Catholic Charities’ motion for preliminary
mjunction. Otherwise, Defendants will be subject to two separate
lawsuits pending before different judges in the same district court.
Each judge could reach different conclusions as to the main issue—
whether 2015 Public Act 53, Mich. Comp. Laws §§ 124e and 124f (2015
Michigan law), authorizes a child placing agency under contract with
the State to provide foster care case management or adoption services,

to refuse to provide state-supervised children with contracted services

that conflict with the CPA’s sincerely held religious beliefs.
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Michigan courts have not had occasion to interpret the 2015
Michigan law. In another case filed by St. Vincent Catholic Charities
against Defendants (Buck et al. v. Gordon et al., Case No. 1:19-cv-00286
(Jonker, J.))¢, pending in the Western District of Michigan, Defendants
asked Judge Jonker certify the following question of state law
interpretation to the Michigan Supreme Court:

Whether the 2015 Michigan law authorizes a child placing agency

(CPA) under contract with the State to provide foster care case

management or adoption services, to refuse to provide state-

supervised children with contracted services that conflict with the

CPA’s sincerely held religious beliefs. [Buck, E.D. Mich. Case No.

1:19-cv-00286, ECF Nos. 87 and 88.]

Defendants’ certification motion in Buck is fully briefed and

remains pending before Judge Jonker.” Defendants ask this Court to

certify this same question to the Michigan Supreme Court.

6 Chad and Melissa Buck and Shamber Flore, the individual plaintiffs
in Buck v. Gordon, were dismissed as plaintiffs for lack of standing.
(Buck, E.D. Mich. Case No. 1:19-cv-00286, ECF No. 70.)

7 Judge Jonker granted St. Vincent’s motion for preliminary injunction,
enjoining Defendants from enforcing the State’s non-discrimination
policy if St. Vincent refuses to provide state-contracted services to state-
supervised children if such services conflict with its sincerely held
religious beliefs. (Buck, E.D. Mich. Case No. 1:19-cv-00286, ECF No.
69.) Defendants appealed, and the Sixth Circuit denied Defendants’
motion to stay the injunction pending appeal. (Buck v. Gordon, Sixth
Cir. Case No. 19-2185, Docs. 29). Defendants moved to voluntarily

8
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Concurrent with filing this motion, Defendants filed a Notice
(Brief, Exhibit 2) in Dumont et al. v. Gordon et al., Case No. 17-cv-13080
(Borman, J.), notifying Judge Paul D. Borman (1) that Defendants would
be filing this motion, and (i1) that the Dumont plaintiffs served notice on
the Department, demanding that it enforce its longstanding
nondiscrimination policy—the same policy that Catholic Charities West
Michigan moved this Court to enjoin Defendants from enforcing against

Catholic Charities. (ECF No. 11.)

ARGUMENT

I. Expedited consideration of the motion for preliminary
injunction is necessary to avoid subjecting the State to
potentially competing obligations.

The Department fully intends to continue enforcing its long-
established nondiscrimination policy in accordance with the 2015
Michigan law. But the Department is faced with a dilemma of
potentially competing and contrary legal obligations. It is a named

defendant in a separate lawsuit—also pending in this district—where it

dismiss the appeal to file a motion to certify the question of statutory
interpretation and, thereafter, hasten a decision on the merits. Id.,
Docs. 33 and 38. St. Vincent opposed voluntarily dismissal, and the
motion remains pending. Id., Doc. 34.

9
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executed the Settlement Agreement and agreed to continue enforcing
its long-established nondiscrimination policy. (Buck et al. v. Gordon et
al., Case No. 1:19-cv-00286 (Jonker, J.)). Kristy and Dana Dumont, two
of the plaintiffs in that case, allege the Department is not complying
with the Settlement Agreement and demand the Department enforce its
nondiscrimination policy against Catholic Charities for refusing to
comply based on statements in its Complaint in this case. (Exhibit 2.)
The Dumonts indicate that they may seek to re-open the Dumont case
and file an enforcement action under the Settlement Agreement.
(Exhibit 2.) Meanwhile, Catholic Charities’ motion for preliminary
injunction is pending and seeks to preliminarily enjoin the Defendants
from enforcing the nondiscrimination policy.

These potentially competing and contrary legal obligations put the
Department between a rock and a hard place. This Court’s expedited
decision on the preliminary injunction motion will guide the
Department’s conduct and minimize the risk of violating one court’s
order. Consequently, Defendants respectfully request that this Court

grant expedited consideration of the motion.
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II. An authoritative decision on the interpretation of the 2015
Michigan law by Michigan’s highest court is necessary to
determine the nature of this case going forward and could
be outcome determinative.

Both federal and state courts recognize that a proper adjudication
of a federal case may first require a state to authoritatively interpret its
own law. See, e.g., Cty. of Wayne v. Philip Morris, Inc., No. 99-76097,
2000 U.S. Dist. LEXIS 22956 (E.D. Mich. Aug. 25, 2000) (Exhibit 3); In
re Certified Question (Wayne Cty. v. Philip Morris, Inc.), 638 N.W.2d
409 (Mich. 2002). This Court’s local court rules, as well as the Michigan
Court Rules, facilitate cooperation between federal and state courts by
providing mechanisms to request and accept certified questions of state
law. See E.D. Mich. L.Civ.R 83.40; Mich. Ct. Rule 7.308(A)(2).

Certification benefits federal courts because it “save[s] time,
energy, and resources and help[s] build a cooperative judicial
federalism.” Arizonans for Official English v. Arizona, 520 U.S. 43, 77
(1997) (internal citation omitted). Moreover, “[sJubmitting uncertain
questions of state law to the state’s highest court by way of certification
acknowledges that court’s status as the final arbiter on matters of state
law and avoids the potential for ‘friction-generating error’ which exists
whenever a federal court construes a state law in the absence of any
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direction from the state courts.” Planned Parenthood of Cincinnati
Region v. Strickland, 531 F.3d 406, 410 (6th Cir. 2008) (quoting
Arizonans for Official English, 520 U.S. at 79). Both principles apply
here and warrant certifying the first-time question of the 2015
Michigan law’s interpretation to the Michigan Supreme Court.
A. The Michigan Supreme Court should have the
opportunity to decide issues of first impression

to its courts and of primary and jurisprudential
significance to its citizens.

The importance of the 2015 Michigan law’s proper interpretation
in this case cannot be overstated. The U.S. Supreme Court and the
Sixth Circuit have recognized that importance. See, e.g., Arizonans for
Official English, 520 U.S. at 77; Bankey v. Storer Broadcasting Co., 882
F.2d 208, 210 (6th Cir. 1989) (Sixth Circuit unanimously certified
question where the interpretation “proffered by appellant presents a
question of Michigan law that is not controlled by Michigan Supreme
Court precedent.”) Equally important is providing Michigan state
courts the first opportunity to decide significant issues of state

jurisprudence by interpreting state laws involving issues of state
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concern—in this case, children under the State’s care and supervision
and in need of foster care case management and adoption services.
Similar to federal courts’ recognition of the value of certified
questions, the Michigan Supreme Court also recognizes the importance
of accepting a certified question. And it has accepted certified questions
in cases like this, which present the “opportunity to clarify an important
aspect of Michigan [] law,” and provide “practical guidance and
certainty” for Michigan citizens.® See In re Certified Questions (Bankey
v. Storer Broadcasting Co.), 443 N.W.2d 112, 114, n.4 (Mich. 1989)
(accepting certified question in an employment law case because it
would “resolve some of the uncertainty” concerning the scope of an

exception to Michigan’s at-will doctrine).

8 The Michigan Supreme Court accepts certified questions from both
federal district courts and the federal courts of appeal. See In re
Certified Question (Mattison v. Social Security Comm’r), 825 N.W.2d
566, 567 (Mich. 2012) (certifying question from the U.S. District Court
for the Western District of Michigan); In re Certified Question (Philip
Morris Inc., v. Jennifer Granholm, Attorney General, ex rel., State of
Michigan), 638 N.W.2d 409 (Mich. 2002) (certifying question from the
U.S. District Court for the Eastern District of Michigan); In re Certified
Question (Deacon v. Pandora Media, Inc.), 885 N.W.2d 628 (Mich. 2016)
(certifying question from the U.S. Court of Appeals for the Ninth
Circuit).

13
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Now 1s the appropriate time to present this certified question.
The parties’ briefing on preliminary injunction relief and other matters
1s complete. Neither federal judicial resources nor the parties’ time or
resources has been expended on discovery and dispositive briefing prior
to a final adjudication on the issues in this case. See Heimbach v.
Amazon.com Inc. (In re Amazon.com), 942 F.3d 297, 300 (6th Cir. 2019)
(time to request certification is before the district court has resolved the
issue),; State Auto Property & Cas. Ins. Co. v. Hargis, 785 F.3d 189, 194
(6th Cir. 2015) (certification disfavored when it is sought only after the
district court has entered an adverse ruling on summary judgment); see
also BKB Props., LLC v. Suntrust Bank, 453 F. App’x 582, 588 (6th Cir.
2011) (denying request for certification where movant failed to request
certification in the district court, “resulting in the considerable
expenditure of judicial resources by the federal courts on the issue.”).

Another important consideration is that a proper interpretation of
the 2015 Michigan law is of significant interest to the State. Foster
care legislation presents “issues of unusual delicacy, ... where
professional judgments regarding desirable procedures are constantly

and rapidly changing[]” and warrants federal judicial restraint. Smith
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v. Org. of Foster Families for Equality and Reform, 431 U.S. 816, 855—
56 (1977). Additionally, Michigan courts recognize that “[t]he care and
protection of children has long been a matter of utmost state concern,”
even when faced with allegations that state laws intended to facilitate
care and protection of children contradict the free exercise of religion.
Fisher v. Fisher, 324 N.W. 2d 582, 584 (Mich. Ct. App. 1982). Certifying
the question of the 2015 Michigan law’s interpretation will allow the
Michigan Supreme Court to determine whether the statute authorizes
CPAs to refuse to provide state-supervised children with state-
contracted services that conflict with their sincerely held religious
beliefs.

No Michigan state court has spoken on the proper interpretation
of the 2015 Michigan law. The Michigan Supreme Court should have
the first opportunity to interpret this important statute, and the
posture of this case presents an opportune time to do that. If the
Michigan Supreme Court interprets the 2015 Michigan law as proposed
by Catholic Charities, then this Court may not need to reach the
constitutional issues presented. If, however, the Michigan Supreme

Court interprets the 2015 Michigan law as MDHHS does, then the
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nature of this case could significantly change. In either scenario, the
clarification would resolve a crucial issue in this case, which in turn
would allow the case to proceed in a much more efficient manner.

1. The interpretation of the 2015 Michigan law is a

threshold issue at the forefront of Catholic
Charities’ state and federal claims.

The proper interpretation of the 2015 Michigan law is at the heart
of Catholic Charities’ state and federal claims. Michigan courts have
not considered this important issue of state law, and the importance of
having the State’s highest court interpret state law in the first instance
cannot be overstated.

Count I of the Complaint alleges that Defendants violate the 2015
Michigan law by enforcing the State’s longstanding nondiscrimination
policy if Catholic Charities refuses to provide state-supervised children
with state-contracted services that conflict with its sincerely held
religious beliefs. (Compl., ECF No. 1-2, PagelD.51.) And Catholic
Charities describes the 2015 Michigan law as providing “proper
protection” for its First Amendment rights. (PI Mot., ECF No. 11,
PagelD.609). Thus, the question of proper interpretation cannot be
separated from Catholic Charities’ federal claims.

16
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Yet, throughout its Complaint and in briefs filed in support of its
motion for preliminary injunction, Catholic Charities misinterprets and
misapplies the 2015 Michigan law. Specifically, Catholic Charities
claims that the 2015 Michigan law “protects” the agency from adverse
action by the Department in the event Catholic Charities refuses to
provide contracted-services to state-supervised children in care. (See,
e.g., Compl., ECF No. 1-2, PagelD.41, Y102 [“Generally, under these
laws, a ‘child placing agency’...cannot be required to provide services . . .
.’]; PI Mot., ECF No. 11, PagelD.603-604 [“Under these laws, a ‘child
placing agency’ cannot be forced to provide services . . . that conflict
with its ‘sincerely held religious beliefs.”]). But Plaintiff’s
interpretation is fatally flawed because it ignores the definition of
“services” in Mich. Comp. Laws § 722.124e(7), which expressly excludes
state-contracted foster care case management and adoption services
from the services that an agency can refuse to provide if in conflict with
its sincerely held religious beliefs. Thus, an agency can refuse to
provide private and direct placement services that conflict with its
sincerely held religious beliefs—not state-contracted services for state-

supervised children in its care. See Mich. Comp. Laws § 722.124e.
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In summary, the 2015 Michigan law allows a CPA to reject the
Department’s referral of a child or individual in need of foster care case
management or adoption services. But the 2015 Michigan law does not
allow a CPA to refuse state-contracted services for those children for
whom the child-placing agency accepted the Department’s referral. (See
Resp. to PI Mot., ECF No. 22, PageID.931-33, 935-36.) To avoid this
Court speculating on how state courts might rule on this important
state law question involving a significant matter of state jurisprudence,
the Michigan Supreme Court should be given the opportunity to decide
this state law question first.

Because the proper interpretation of the 2015 Michigan law is at
the forefront of this federal case and may control the outcome or, at the
very least, impact the nature of this case as the parties proceed on the
merits. Cf. L.Civ.R. 83.40(a)(2). This Court should grant the

Defendants’ Motion.
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2. The importance of asking the Michigan Supreme
Court to interpret state law first is not lessened
because the State removed Plaintiff’s state and
federal claims from the Michigan Court of Claims
to this Court.

As explained above, Catholic Charities originally filed its
Complaint—which asserts violations of state and federal law—in the
Michigan Court of Claims. (Court of Claims Case No. 19-cv-
000072MM.) The case was assigned to Judge Cynthia Stephens.
Rather than dismissing the federal claims under Mich. Comp. Laws §
600.6440 and litigating Catholic Charities’ state claims in state court
and 1ts federal claims in federal court, Defendants removed the case to
this Court (ECF No. 1). But “removal does not foreclose the opportunity
to seek certification[.]” Bailey v. State Farm Fire & Cas. Co., No. 14-53-
HRW, 2015 U.S. Dist. LEXIS 87744 (E.D. Ky. July 7, 2015) (denying
certification sought after receiving an unfavorable decision on a
dispositive motion). (Exhibit 4.)

Federal courts—including this Court—regularly certify questions
of state law in cases, like this one, that are properly removed to federal
court. See, e.g., Cty. of Wayne v. Philip Morris, Inc., 2000 U.S Dist

LEXIS 22956, at *5 (Borman, J.) (granting certification after the case
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was removed from Wayne County Circuit Court to the United States
District Court for the Eastern District of Michigan) (Exhibit 3); Eliason
v. Clark County, 2019 U.S. Dist. LEXIS 48486 (USDC for Nevada
2019)(granting defendant’s motion to certify after co-defendant removed
case) (Exhibit 5); Wigginton v. Centracchio, 205 F.3d 504, 507-08, 518
(1st Cir. 2000) (granting plaintiff’s motion to certify after removal based
on federal question jurisdiction); Vitanza v. Upjohn Co., 214 F.3d 73, 75
(2d Cir. 2000) (certifying question at plaintiff’s request after removal
based on diversity jurisdiction); Murray v. Alaska Airlines, Inc., 522
F.3d 920, 922-24 (9th Cir. 2008) (certifying question at plaintiff’s
request after removal based on diversity jurisdiction).

Unlike in Bailey, Defendants’ request for certification here is
timely, as no issues in this case have been adjudicated on the merits.
Indeed, the Sixth Circuit has repeatedly held that “the appropriate time
for a party to seek certification of a state-law 1ssue 1s before, not after
the district court has resolved the i1ssue.” Vance v. Amazon.com, Inc.,
852 F.3d 601, 607 (6th Cir. 2017) (internal citations and quotations
omitted). See also, Heimbach v. Amazon.com, Inc., 942 F.3d 297, 300

(6th Cir. 2019) (granting a timely filed motion to certify and pointing to
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the timely filing as a distinction with an earlier case involving a similar
question, but presented in a belated motion to certify. Heimbach v.
Amazon.com, Inc., 942 F.3d 297, 300 (6th Cir. 2019).

Furthermore, certification remains available and appropriate in
the event this Court declines to exercise supplemental jurisdiction over
Catholic Charities’ state law claims. Although the Michigan Supreme
Court’s decision on the certified question will not adjudicate Catholic
Charities’ state law claims, its answer will provide an authoritative
interpretation of a controlling legal issue, 1.e., the 2015 Michigan law,
relevant to Plaintiff’s federal claims. See Bohus v. Restaurant.com, Inc.,
784 F.3d 918, 925-26 (3d Cir. 2015) (explaining that the answer to a
certified question decides a controlling issue of state law but does not
independently resolve a dispute in federal litigation).

In summary, that this case was removed from state court to
federal court has no bearing on whether certification of a state law
question 1s appropriate or available. Because the proper interpretation
of the 2015 Michigan law will likely control the outcome of Catholic
Charities’ state and federal claims, this Court should exercise its

discretion and grant Defendants’ motion to certify.
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B. Certification of the proper interpretation of the 2015
Michigan law would clarify unsettled issues, affect the
nature of this case going forward, and would not
cause undue delay or prejudice.

Certification rests in the discretion of this Court. See E.D. Mich.
L.Civ.R 83.40; Glover v. Nationwide Mutual Fire Ins. Co., 676 F. Supp.
2d 602, 622 (W.D. Mich. 2009) (citing Lehman Brothers v. Schein, 416
U.S. 386, 390-91 (1974)). And this Court should exercise its discretion
to certify the question to the Michigan Supreme Court for three reasons.

First, there 1s no authoritative interpretation of the 2015
Michigan law on which this Court can rely, leaving it to predict how
Michigan courts would decide the issue. And, the state court's
interpretation of its own law is important here. An authoritative
interpretation of the 2015 Michigan law from the Michigan Supreme
Court could “avoid in whole or in part the necessity for federal
constitutional adjudication” of Catholic Charities’ federal claims
because the Department is required to follow state law. Am. Booksellers
Found. for Free Expression v. Strickland, 560 F.3d 443, 446 (6th Cir.
2009) (quoting Bellotti v. Baird, 428 U.S. 132 (1976)).

Federal courts in the Sixth Circuit, faced with unsettled questions
of interpretation of state law, have recognized the value of allowing the
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Michigan Supreme Court to carry out its appropriate role of
interpreting Michigan law. See, e.g., Cty. of Wayne v. Philip Morris,
Inc., 2000 U.S Dist LEXIS 22956, at *7 (certifying question concerning
the scope of a Michigan official’s authority because there was no
controlling precedent) (Exhibit 3); Thiss v. A.O. Smith Corp., No. 1:91-
CV-239, 1993 U.S. Dist. LEXIS 11846, at *6 (W.D. Mich. June 29,
1993) (certifying question where district court had no basis to predict
the course of state law on what was “essentially a policy decision
between competing doctrines.”) (attached as Exhibit 6).

Second, the Michigan Supreme Court’s interpretation of the 2015
Michigan law could affect the outcome of this case, or at least materially
change the nature of the issues. Even if having an authoritative
interpretation does not completely dispose of the case, it would likely
significantly narrow the issues to be decided by this Court.

Third, certification will not cause undue delay or prejudice. Any
risk of delay is mitigated by having a proper interpretation of the 2015

Michigan law, which will conserve this Court’s “time, energy, and

resources.” Lindenberg v. Jackson Nat'l Life Ins. Co., 912 F.3d 348, 371
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(6th Cir. 2018) (quoting Lehman Bros. 416 U.S. at 391) (internal
citation and quotation marks omitted)).

In deciding Catholic Charities’ motion for preliminary injunction,
this Court will determine whether Plaintiff is likely to succeed on the
merits of its claims based on its proposed interpretation of the 2015
Michigan law. But this Court’s decision on the preliminary injunctive
motion 1s not a decision on the merits of the case. Whether preliminary
injunctive relief is granted, plenary litigation will proceed. And the
interpretation of the 2015 Michigan law will play a pivotal role.
Certifying the question of statutory interpretation now, rather than
later, will avoid undue delay or prejudice and allow the parties to get to

the merits of the case quicker and more efficiently.

CONCLUSION AND RELIEF SOUGHT

For the reasons stated in their motion and this brief in support,
Defendants respectfully request that grant expedited consideration of
Catholic Charities’ motion for preliminary injunction, and certify to the
Michigan Supreme Court the proper interpretation of 2015 PA 53,

codified as Michigan Compiled Laws § 722.124e and § 722.124f.
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Respectfully submitted,

Dana Nessel
Attorney General

/s/Toni L. Harris

Toni L. Harris (P63111)
Assistant Attorney General
Attorney for Defendants

P. O. Box 30758

Lansing, Michigan 48909
(517) 335-7603
harrist19@michigan.gov

Dated: February 20, 2020
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CERTIFICATE OF SERVICE (E-FILE)

I hereby certify that on February 20, 2020, I electronically filed
Brief in Support of Defendant’ Motion for Expedited Consideration of
Plaintiff’'s Preliminary Injunction Motion and to Certify the Question of
Statutory Interpretation to the Michigan Supreme Court with the Clerk
of the Court using the ECF System, which will provide electronic copies

to counsel of record.

/s/ Toni L.. Harris

Toni L. Harris (P63111)
Assistant Attorney General
Attorneys for Defendants
Health, Education & Family
Services Division

P.O. Box 30758

Lansing, MI 48909

(517) 335-7603
HarrisT19@michigan.gov
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OF PLAINTIFF’S INJUNCTION MOTION AND TO CERTIFY
THE QUESTION OF STATUTORY INTERPRETATION TO THE
MICHIGAN SURPREME COURT

Exhibit 1 - Dumont et al v Gordon et al Settlement Agreement. dated
March 22, 2019

Exhibit 2 — Notice of Dumonts’ Demand That MDHHS Enforce Its
Longstanding Nondiscrimination Policy And, Unless This Court Directs
Otherwise, MDHHS’s Plan To Wait Pending Chief Judge Hood’s Ruling
Exhibit 3 - Cty of Wayne v Philip Morris Inc, No 99-76097

Exhibit 4 - Bailey v State Farm Fire & Cas. Co. No. 14-53-HRW, 2015-
U.S. Dist. LEXIS 87744

Exhibit 5 - Eliason v Clark County, 2019 U.S. Dist. LEXIS 48486

Exhibit 6 - Thiss v A.O. Smith Corp., No. 1:91-CV-239, 1993 U.S. Dist.
LEXIS 11846
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EXHIBIT 1
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SETTLEMENT AGREEMENT

Dumont et al. v. Gordon et al.
USDC EDMI Case No. 2:17-cv-13080-PDB-EAS

This Settlement Agreement (the “Agreement”) between Kristy Dumont, Dana Dumont,
Erin Busk-Sutton and Rebecca Busk-Sutton (collectively, the “Plaintiffs), and Robert Gordon, in
his official capacity as the Director of the Michigan Department of Health and Human Services
(“MDHHS”), and Jennifer Wrayno, in her official capacity as the Acting Executive Director of the
Michigan Children’s Services Agency (“MCSA”) (Gordon, Wrayno, MDHHS and MCSA
collectively referred to herein as the “Department”), resolves Plaintiffs’ claims against the
Department in the case captioned Dumont et al. v. Gordon et al., Case No. 2:17-cv-13080-PDB-
EAS, pending in the United States District Court for the Eastern District of Michigan (the
“Litigation”), as stated herein. Throughout this Agreement, Plaintiffs and the Department may be
referred to as a “Party” or collectively referred to as “Parties.”

WHEREAS, the Department contracts with licensed child placing agencies (“CPAS”) to
provide adoption-related services for permanent wards placed with the Department for care,
supervision, and adoption (“Adoption Services Contracts”).

WHEREAS, the Department contracts with licensed CPAs to provide foster care case
management related services for children placed with the Department for care, supervision, and
foster care placement (“PAFC Services Contracts”). Throughout this Agreement, the Adoption
Services Contracts and the PAFC Services Contracts are collectively referred to as “Contracts.”

WHEREAS, the Department may contract with one or more licensed CPAs (“Contractors”)
to subcontract with other licensed CPAs to provide adoption related services, in substantial
compliance with the terms of the Adoption Services Contract, for permanent wards placed with
the Department for care, supervision, and adoption (“Adoption Services Subcontracts™).

WHEREAS, the Department may contract with one or more Contractors to subcontract
with other licensed CPAs to provide foster care case management related services, in substantial
compliance with the terms of the PAFC Services Contracts, for children placed with the
Department for care, supervision, and foster care placement (“PAFC Services Subcontracts”).
Throughout this Agreement, Adoption Services Subcontracts and PAFC Services Subcontracts are
collectively referred to as “Subcontracts.”

WHEREAS, the Contracts and the Subcontracts include a non-discrimination provision
mandating that contracted CPAs comply with the Department’s non-discrimination statement
prohibiting discrimination “against any individual or group because of race, sex, religion, age,
national origin, color, height, weight, marital status, gender identity or expression, sexual
orientation, political beliefs, or disability” in the provision of services under contract with the
Department (the “Non-Discrimination Provision”).

WHEREAS, on September 20, 2017, Plaintiffs filed a complaint asserting claims against
the Department in the Litigation. Thereafter, St. Vincent Catholic Charities, Melissa Buck, Chad
Buck, and Shamber Flore intervened as defendants (collectively, “Intervening Defendants”) in the
Litigation. Plaintiffs have asserted no claims, and have no current intention to assert any claims,
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against Intervening Defendants in the Litigation. Likewise, the named Defendants have asserted
no claims, and have no current intention to assert any claims, against Intervening Defendants in
the Litigation. Intervening Defendants have not asserted any claims, counter-claims or cross-
claims against Plaintiffs, Defendants, or any third party in the Litigation.

WHEREAS, Plaintiffs and the Department wish to resolve the Litigation; the Parties agree
that they are entering into this Agreement for that purpose only and it is not to be construed as an
admission of any liability or wrongdoing.

THEREFORE, in addition to the foregoing, and in the interest of resolving the Litigation,
the Parties agree as follows:

Section 1. Unless prohibited by law or court order:

a. The Department shall continue including in Contracts, and shall continue
requiring all Contractors to include in Subcontracts, the Non-Discrimination
Provision, or a materially and substantially similar provision (“Similar
Provision”).

b. For the avoidance of doubt, policies and practices prohibited under the Non-
Discrimination Provision include, without limitation,

i. turning away or referring to another contracted CPA an otherwise
potentially qualified LGBTQ individual or same-sex couple that may be a
suitable foster or adoptive family for any child accepted by the CPA for
services under a Contract or a Subcontract;

ii. refusing to provide orientation or training to an otherwise potentially
qualified LGBTQ individual or same-sex couple that may be a suitable
foster or adoptive family for any child accepted by the CPA for services
under a Contract or a Subcontract;

iii. refusing to perform a home study or process a foster care licensing
application or an adoption application for an otherwise potentially qualified
LGBTQ individual or same-sex couple that may be a suitable foster or
adoptive family for any child accepted by the CPA for services under a
Contract or a Subcontract; and

iv. refusing to place a child accepted by the CPA for services under a Contract
or a Subcontract with an otherwise qualified LGBTQ individual or same-
sex couple suitable as a foster or adoptive family for the child;

in each case, without regard to whether such individual or couple has identified any
particular child for foster placement or adoption.

c. The Department shall enforce the Non-Discrimination Provision or Similar
Provision against a CPA that the Department determines is in violation of, or is
unwilling to comply with, such provisions (collectively, a ‘“Contract

2
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Violation™), up to and including termination of the Contracts in accordance with
the termination provisions therein, including without limitation:

i. In the event a CPA refuses to comply with the Non-Discrimination
Provision or Similar Provision within a reasonable time after notification by
the Department of a Contract Violation, the Department will terminate the
CPA’s Contracts.

ii. The Department will initiate an investigation when made aware of an
alleged Contract Violation. In the event the Department determines that a
CPA has committed a Contract Violation, the Department will provide the
CPA with notice and a reasonable opportunity to implement a Department-
approved corrective action plan mandating immediate, regular, and
continuous provision of foster care case management services or adoption
services, as applicable, in compliance with the Non-Discrimination
Provision or Similar Provision; where the CPA fails to demonstrate
compliance after a reasonable opportunity to implement the approved
corrective action plan, the Department will terminate the CPA’s Contracts.

d. The Department shall require all Contractors to enforce the Non-Discrimination
Provision or Similar Provision against a CPA that the Contractor or the
Department determines is in violation of, or is unwilling to comply with, such
provisions (collectively, a “Subcontract Violation”), up to and including
termination of the Subcontracts in accordance with the termination provisions
therein, including without limitation:

i. In the event a CPA refuses to comply with the Non-Discrimination
Provision or Similar Provision within a reasonable time after notification by
the Contractor or the Department of a Subcontract Violation, the
Department will require the Contractor to terminate the CPA’s
Subcontracts.

ii. The Department will require a Contractor to initiate an investigation when
made aware of an alleged Subcontract Violation. In the event the Contractor
or the Department determines that a CPA has committed a Subcontract
Violation, the Department will require the Contractor to provide the CPA
with notice and a reasonable opportunity to implement a Contractor-
approved corrective action plan mandating immediate, regular, and
continuous provision of foster care case management services or adoption
services, as applicable, in compliance with the Non-Discrimination
Provision or Similar Provision; where the CPA fails to demonstrate
compliance after a reasonable opportunity to implement the approved
corrective action plan, the Department will require the Contractor to
terminate the CPA’s Subcontracts.
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e. The Department shall provide ongoing training as part of the Department’s
existing training programs to Department employees, Contractors, and
contracted CPAs with respect to:

I. the Litigation and the obligations under this Agreement;

ii. the obligations of, and reporting channels available to, the Department’s
employees and Contractors to report any Contract or Subcontract Violation
or suspected Contract or Subcontract Violation by contracted CPAs,
including, without limitation, to the Department’s Division of Child
Welfare Licensing via the “Online Complaint Form” accessible on the
Department’s website;

iii. the Department’s obligations to investigate any Contract Violation or
suspected Contract Violation reported verbally or in writing to the
Department and to enforce the Non-Discrimination Provision or Similar
Provision; and

iv. a Contractor’s obligations to investigate any Subcontract Violation or
suspected Subcontract Violation by contracted CPAs reported verbally or
in writing to the Contractor, and to enforce the Subcontracts.

f. The Department shall publish and maintain a hyperlink to the Department’s
Division of Child Welfare Licensing “Online Complaint Form” in a prominent
place on the landing page of the Department’s website; and

g. The Department shall make a public announcement in substantially the
following form:

The Department’s contracts with child placing agencies prohibit
discrimination against any individual or group because of race,
religion, age, national origin, color, height, weight, marital status,
sex, sexual orientation, gender identity or expression, political
beliefs or disability.

Examples of prohibited discriminatory conduct include:

e turning away or referring to another contracted CPA an
otherwise potentially qualified LGBTQ individual or same-sex
couple that may be a suitable foster or adoptive family for any
child accepted by the CPA for contracted services;

e refusing to provide orientation or training to an otherwise
potentially qualified LGBTQ individual or same-sex couple that
may be a suitable foster or adoptive family for any child
accepted by the CPA for contracted services;



Case 2:19-cv-11661-DPH-DRG ECF No. 38-2 filed 02/20/20 PagelD.1624 Page 6 of 24

e refusing to perform a home study or process a foster care
licensing application or an adoption application for an otherwise
potentially qualified LGBTQ individual or same-sex couple that
may be a suitable foster or adoptive family for any child
accepted by the CPA for contracted services; and

e refusing to place a child accepted by the CPA for contracted
services with an otherwise qualified LGBTQ individual or same-
sex couple suitable as a foster or adoptive family for the child.

If you are aware of a violation or suspected violation of these
nondiscrimination provisions, a complaint may be made via the
Online Complaint Form accessible on the Department’s website.

Section 2. For the avoidance of doubt, nothing in this Agreement shall require the Department
to take adverse action against any CPA on the basis that such CPA has decided to
accept or not accept a referral from the Department of a particular child for services
under a contract with the Department.

Section 3. Subject to Section 1, nothing in this Agreement shall affect the Department’s
obligations, authority, or discretion to audit, train, diligently investigate, or
vigorously enforce the terms of the Contracts or Subcontracts in accordance with
applicable laws, rules, regulations, policies, court orders, and contract terms.

Section 4. Subject to Section 1, the Department retains sole authority and sole discretion on
all matters pertaining to all Contracts and Subcontracts, including without
limitation all training, all aspects of investigating an alleged Contract or
Subcontract Violation, determining whether a Contract or Subcontract Violation
occurred, and all enforcement measures.

Section 5. Subject to Section 1, nothing in this Agreement expands the Department’s
obligation to monitor CPA compliance with Contracts and Subcontracts beyond
that which is required under applicable law, rules, regulations, and policies.

Section 6. This Agreement is intended for the direct benefit of the following individuals
injured by a breach of this Agreement: (i) the Parties hereto, (ii) any LGBTQ
individual or same-sex couple that seeks to foster a child accepted by a CPA for
foster care case management services or adoption services under a Contract or
Subcontract and the CPA is alleged to have committed a Contract Violation or
Subcontract Violation directly involving the individual or couple, (iii) any LGBTQ
individual or married same-sex couple that seeks to adopt a child accepted by a
CPA for foster care case management services or adoption services under a
Contract or Subcontract and the CPA is alleged to have committed a Contract
Violation or Subcontract Violation directly involving the individual or couple, and
(iv) any child accepted by a CPA for foster care case management services or
adoption services under a Contract or Subcontract and the CPA is alleged to have
committed a Contract Violation or Subcontract Violation directly involving the



Case 2:19-cv-11661-DPH-DRG ECF No. 38-2 filed 02/20/20 PagelD.1625 Page 7 of 24

child. Each person described in subclauses (ii), (iii) and (iv) of the immediately
preceding sentence shall be a direct third-party beneficiary of, and may, to the
extent of their injury and ability to satisfy standing requirements, independently
enforce the terms of this Agreement as if it were a party hereto.

Section 7. In the event any Party or a third-party beneficiary asserts that another Party is not
in compliance with one or more of its obligations in this Agreement, the Parties and
any third-party beneficiaries shall address such alleged breach in good faith and act
promptly in an attempt to resolve it. The asserting Party or third-party beneficiary
shall provide the other Party with written notice of such assertion and a ninety (90)
day opportunity to cure such noncompliance prior to taking legal action. Notice
shall be made via certified mail, return receipt requested as follows:

Michigan Department of Health American Civil Liberties Union
and Human Services Fund of Michigan

State of Michigan

Director, Bureau of Legal Affairs Jay D. Kaplan / Michael J. Steinberg
333 South Grand Avenue 2966 Woodward Avenue

Lansing, M1 48909 Detroit, M1 48201

517.241.0048 (313) 578-6823

jkaplan@aclumich.org
msteinberg@aclumich.org

Section 8. Specific performance shall be the sole and exclusive remedy available to each Party
and each third-party beneficiary asserting any claim relating to the Department’s
failure to meet its obligations under this Agreement. Each Party and each third-
party beneficiary asserting any claim relating to the Department’s obligations under
this Agreement waives all rights to recover any damage, loss, attorney fees, costs,
or any other expense arising out of asserting such claims. The Parties also agree
that, regardless of the failure of the sole and exclusive remedy, the Department will
not be liable to any Party or third-party beneficiary asserting any claim relating to
the Department’s obligations under this Agreement for any incidental or
consequential damages of whatsoever kind or nature. The Parties intend the
exclusion of incidental and consequential damages as an independent agreement
apart from the sole and exclusive remedy herein. The limitations of this Section 8
apply only to claims relating to the Department’s obligations under this Agreement.

Section 9. Upon signing this Agreement, Plaintiffs shall file a Stipulation of VVoluntary
Dismissal with Prejudice substantially in the form attached to as Annex A and
submit a Proposed Order on Stipulation of Dismissal substantially in the form
attached hereto as Annex B. This Agreement becomes effective upon entry of the
Proposed Order on Stipulation of Dismissal by the district court.

Section 10.  The Parties shall bear their own attorneys’ fees and costs associated with the
Litigation.
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Section 11.  The Parties understand that this Agreement is a public record that may be disclosed
in response to a proper request under Michigan’s Freedom of Information Act.

Section 12.  The Parties acknowledge and agree that this Agreement shall be governed by and
construed in accordance with the laws of the State of Michigan without giving
effect to conflict of laws, rules or statutes.

Section 13.  The Parties acknowledge, understand, and agree that they are entering into this
Agreement knowingly, voluntarily, and of their own free will and volition, without
coercion or undue influence.

Section 14.  Each Party has been represented by counsel and cooperated in the drafting and
preparation of this Agreement. Hence, this Agreement shall not be construed
against any Party on the basis that the Party was the drafter.

Section 15.  This Agreement may be executed in any number of counterparts, and each such
counterpart shall be deemed to be an original instrument, but all such counterparts
shall constitute one Agreement.

Section 16.  The undersigned represent that they are authorized to sign this Agreement.

Section 17.  Each Party represents that they believe there is no state or federal law, rule,
regulation, policy, contract term, or other obligation that prevents it from
complying with its obligations under this Agreement; provided, that solely for
purposes of this Section 17, the obligations in Section 1 shall be read without the
introductory phrase “Unless prohibited by law or court order.”

Section 18.  This Agreement shall be binding upon and inure to the benefit of the Parties and
their respective successors and permitted assigns. No Party may assign this
Agreement or any rights or obligations hereunder without the prior written consent
of each other Party hereto.

Section 19.  No modification or waivers of any provision of this Agreement shall be valid or

binding unless made in writing and signed by each Party or by a person authorized
to sign on behalf of such Party.

[Signature Page Follows]
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IN WITNESS \VHEREOF, this Agreement is executed as of March 2L, 2019.

PLAINTIFFS

W=

Kfisty Dumont

r‘\-_
’TO\J\NL\\(\/\J\ e

Dana Dumont

Erin Busk-Sutton

Rebecca Busk-Sutton

DEFENDANTS

Robert Gordon, in his official capacity as
Director, Michigan Department
of Health and Human Services

Jennifer Wrayno, in her official capacity
as Acting Executive Director, Michigan
Children’s Services Agency

(Signature Page to Settlement Agreement]
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IN WITNESS WHEREOF, this Agreement is executed as of March 272, 2019,

PLAINTIFFS

Kristy Dumont

Dana Dumont

- A . . ‘\
CA—# / /&l-'l( — I‘ N/ A. '='3j &/ o
¥ T '\f/ Ly g =i

[uin—cd

Ertin Busk-Syffon

I,

Rebecca Busk-Sutton

DEFENDANTS

Robert Gordon, in his official capacity as
Director, Michigan Deparunent
of Health and Human Services

Jennifer Wrayno, in her official capacity
as Acting Executive Director, Michigan
Children’s Services Agency

(Signature Page 10 Seitlement Agreement)
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IN WITNESS WHEREOF, this Agreement is executed as of March 21 , 2019,

PLAINTIFFS

Kristy Dumont

Dana Dumont

Erin Busk-Sutton

Rebecca Busk-Sutton

DEFENDANTS

PIA Cr—

Robert Gordon, in his official capacity as
Director, Michigan Department
of Health and Human Services

& '-//,/ /V o~
Jen'%'féré}ﬁrayno, A her official capacity as
g

Ac xecutive Director, Michigan
Children’s Services Agency

[Signature Page to Settlement Agreement)
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Annex A

Stipulation of Voluntary Dismissal with Prejudice
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

KRISTY DUMONT; DANA DUMONT;
ERIN BUSK-SUTTON; and REBECCA
BUSK-SUTTON,

No. 2:17-cv-13080-PDB-EAS
Plaintiffs,
HON. PAUL D. BORMAN
V.
MAG. ELIZABETH A. STAFFORD
ROBERT GORDON, in his official
capacity as the Director of the Michigan
Department of Health and Human

Services; and JENNIFER WRAYNO, in STIPULATION OF
her official capacity as the Acting VOLUNTARY DISMISSAL
Executive Director of the Michigan WITH PREJUDICE

Children’s Services Agency,

Defendants,
and
ST. VINCENT CATHOLIC
CHARITIES; MELISSA BUCK; CHAD
BUCK; and SHAMBER FLORE,

Intervenor Defendants.

Plaintiffs Kristy Dumont, Dana Dumont, Erin Busk-Sutton, and

Rebecca Busk-Sutton (collectively, “Plaintiffs”’) and Defendants Robert Gordon and
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Jennifer Wrayno! (collectively, “State Defendants™) file this stipulation of dismissal
of the above-captioned action (the “Action”) under Rule 41(a)(2) of the Federal
Rules of Civil Procedure. Plaintiffs and State Defendants state as follows:

On September 20, 2017, Plaintiffs filed the complaint in the Action with the
U.S. District Court for the Eastern District of Michigan against the State
Defendants. (ECF No. 1.)

On December 18, 2017, St. Vincent Catholic Charities, Melissa and Chad
Buck, and Shamber Flore (“Intervenor Defendants™) moved to intervene in this
case (ECF No. 18), which motion was granted on March 22, 2018. (ECF No. 34.)

On September 14, 2018, this Court denied in substantial part the motions to
dismiss filed by State Defendants and Intervenor Defendants. (ECF No. 49 at 93.)

On September 17, 2018, the Court entered a schedule for discovery and
briefing to “manage the progress of the case” (the “September 17 Scheduling
Order”). (ECF No. 51 at1.)

On October 31, 2018, all Parties jointly moved to modify the September 17
Scheduling Order. (ECF No. 61.) On November 2, 2018, this Court granted in

part and denied in part that motion. (ECF No. 62.)

1 Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, this stipulation
reflects the substitution of Herman McCall, a party in his official capacity who
has ceased to hold office during the pendency of the Action, for Jennifer Wrayno,
who is “automatically substituted as a party.”
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On November 13, 2018, this Court issued an Amended Scheduling Order.
(ECF No. 63.)

The Parties have engaged in substantial discovery, including the exchange of
written discovery and document production.

On January 23, 2019, Plaintiffs and State Defendants moved this Court to
stay proceedings as Plaintiffs and State Defendants actively worked to reach a
resolution. (ECF No. 74.) On that same day, Plaintiffs filed a Joint Motion for
Immediate Consideration of the Motion to Stay Proceedings. (ECF No. 75.)

On January 24, 2019, this Court granted in part Plaintiffs’ and State
Defendants’ Joint Motion to Stay Proceedings, entering a thirty (30) day stay of
proceedings. (ECF No. 76.)

On February 22, 2019, State Defendants moved this Court to stay
proceedings as Plaintiffs and State Defendants actively worked to reach a
resolution. (ECF No. 79.) On that same day, State Defendants filed a Motion for
Immediate Consideration of the Motion to Stay Proceedings (ECF No. 80) and this
Court granted State Defendants’ Motion to Stay Proceedings, entering a thirty (30)
day stay of proceedings (ECF No. 81).

Plaintiffs and State Defendants have since entered into a Settlement
Agreement, disposing of all claims asserted in the Action. An executed copy of

the Settlement Agreement is attached hereto as Exhibit A. Intervenor Defendants,
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who have asserted no claims and against whom no claims have been asserted, are
not party to the Settlement Agreement.

Plaintiffs and State Defendants have agreed that all costs and attorneys’ fees
are the responsibility of the party incurring same. For the foregoing reasons,
Plaintiffs and State Defendants respectfully request that the Court enter an order to

dismiss all of Plaintiffs’ claims in the Action.
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Dated: , 2019

Jay Kaplan (P38197)

Michael J. Steinberg (P43085)

American Civil Liberties Union
Fund of Michigan

2966 Woodward Avenue

Detroit, Ml 48201

Telephone: (313) 578-6823

jkaplan@aclumich.org

msteinberg@aclumich.org

Daniel Mach

American Civil Liberties Union
Foundation

915 15th Street NW

Washington, DC 20005

Telephone: (202) 675-2330

dmach@aclu.org

Leslie Cooper

American Civil Liberties Union
Foundation

125 Broad Street, 18th Floor

New York, NY 10004

Telephone: (212) 549-2633

Icooper@aclu.org

Garrard R. Beeney

Ann-Elizabeth Ostrager

Jason W. Schnier

SULLIVAN & CROMWELL LLP
125 Broad Street

New York, NY 10004-2498
Telephone: (212) 558-4000
beeneyg@sullcrom.com
ostragerae@sullcrom.com
schnierj@sullcrom.com

Counsel for Plaintiffs
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Joshua S. Smith (P63349)
Assistant Attorney General
Attorneys for State Defendants
Health, Education &

Family Services Division

P.O. Box 30758

Lansing, M1 48909

(517) 373-7700
Smithj46@michigan.gov

Counsel for State Defendants
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EXHIBIT A

Settlement Agreement
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CERTIFICATE OF SERVICE

| hereby certify that, on March 22, 2019, | electronically filed the foregoing
with the Clerk of the Court using the CM/ECF system, which will send notification
of such filing to all counsel of record.

Dated: , 2019

SULLIVAN & CROMWELL LLP
125 Broad Street

New York, NY 10004-2498
Telephone: (212) 558-4000
ostragerae@sullcrom.com
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Annex B

Proposed Order on Stipulation of Dismissal
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

KRISTY DUMONT; DANA DUMONT;
ERIN BUSK-SUTTON; and REBECCA
BUSK-SUTTON,

No. 2:17-cv-13080-PDB-EAS
Plaintiffs,
HON. PAUL D. BORMAN
V.
MAG. ELIZABETH A. STAFFORD
ROBERT GORDON, in his official
capacity as the Director of the Michigan
Department of Health and Human
Services; and JENNIFER WRAYNO, in [PROPOSED] ORDER ON
her official capacity as the Acting STIPULATION OF DISMISSAL
Executive Director of the Michigan
Children’s Services Agency,

Defendants,
and
ST. VINCENT CATHOLIC
CHARITIES; MELISSA BUCK; CHAD
BUCK; and SHAMBER FLORE,

Intervenor Defendants.

After considering the Stipulation of VVoluntary Dismissal with Prejudice and
the Settlement Agreement, attached thereto, provided by Plaintiffs Kristy Dumont,

Dana Dumont, Erin Busk-Sutton, and Rebecca Busk-Sutton (collectively,
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“Plaintiffs”) and Defendants Robert Gordon and Jennifer Wrayno,! it is hereby
ORDERED that Plaintiffs’ claims in the above-captioned action (the “Action”) are
dismissed with prejudice pursuant to the terms of the Settlement Agreement.

The Court retains jurisdiction over the enforcement of the Settlement
Agreement in the Action. See Kokkonen v. Guardian Life Ins. Co. of Am., 511
U.S. 375, 381 (1994) (“If the parties wish to provide for the court’s enforcement of
a dismissal-producing settlement agreement, they can seek to do so.”); RE/MAX
Int’l, Inc. v. Realty One, Inc., 271 F.3d 633, 641 (6th Cir. 2001) (“[A] district court
[has] the authority to dismiss pending claims while retaining jurisdiction over the
future enforcement of a settlement agreement.”).

All costs and attorneys’ fees are the responsibility of the party incurring

Same.

PAUL D. BORMAN
UNITED STATES DISTRICT JUDGE
Dated: [date]

1 Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, this order reflects
the substitution of Herman McCall, a party in his official capacity who has ceased
to hold office during the pendency of the Action, for Jennifer Wrayno, who is
“automatically substituted as a party.”
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CERTIFICATE OF SERVICE
The undersigned certifies that a copy of the foregoing order was served upon
each attorney or party of record herein by electronic means or first class U.S. mail

on [date].

Case Manager
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EXHIBIT 2
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

KRISTY DUMONT; DANA
DUMONT; ERIN BUSK-SUTTON;
and REBECCA BUSK-SUTTON,

Plaintiffs,

V.

ROBERT GORDON, in his official
capacity as the Director of the
Michigan Department of Health and
Human Services; and JENNIFER
WRAYNO, in her official capacity as
the Executive Director of the
Michigan Children’s Services
Agency,

Defendants,
and
ST. VINCENT CATHOLIC
CHARITIES; MELISSA BUCK;

CHAD BUCK; and SHAMBER
FLORE,

Defendants-Intervenors.

No. 17-cv-13080-PDB-EAS

HON. PAUL D. BORMAN

MAG. ELIZABETH A. STAFFORD

NOTICE OF DUMONTS’ DEMAND THAT MDHHS ENFORCE

ITS LONGSTANDING NONDISCRIMINATION POLICY AND,

UNLESS THIS COURT DIRECTS OTHERWISE, MDHHS’S PLAN

TO WAIT PENDING CHIEF JUDGE HOOD’S RULING
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Defendants Robert Gordon, in his official capacity as Director of
the Michigan Department of Health and Human Services (MDHHS),
and Joo Yeun Chang, in her official capacity as Executive Director of
the Michigan Children’s Services Agency! (collectively, “the
Department”), by and through undersigned counsel, notify this Court
that Plaintiffs Kristy and Dana Dumont have invoked the notice and
cure provision of the Settlement Agreement (ECF No. 82) executed in
this case. The Dumonts allege the Department is in breach of the
Agreement by not enforcing its longstanding nondiscrimination policy.
(Exhibit A.) The Dumonts also demand the Department take action to
achieve compliance. Id.

The Department fully intends to continue enforcing its long-
established nondiscrimination policy and meeting its obligations under
the Settlement Agreement. But the Department is faced with a
dilemma of potentially competing and contrary legal obligations. It is a

named defendant in a separate lawsuit—also pending in this district—

1 Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, this
Notice reflects the substitution of Children’s Services Agency Executive
Director Joo Yeun Chang for former Acting Children’s Services Agency
Executive Director Jennifer Wrayno, who was named in her official
capacity.



Case 29 Pt IERIBOPRBEGS EBEMN0386 fitetCZumD MragsDIVA6 HRageajial2

challenging the nondiscrimination policy. (Catholic Charities West
Michigan v. Gordon et al., Case No. 2:19-cv-11661, Hood, C.J.). Catholic
Charities West Michigan, the plaintiff in that case, filed a preliminary
injunction motion to enjoin the Department from enforcing its policy.
The motion is fully briefed and currently pending before Chief Judge
Denise Page Hood.

These potentially competing obligations put the Department
between a rock and a hard place. Consequently, unless otherwise
directed by this Court, the Department will take no action while
waiting for Chief Judge Hood to rule on the preliminary injunction
motion.

The following details are relevant to this Notice:

1. On March 22, 2019, the Department entered into a
settlement agreement with Plaintiffs, the Dumonts and Rebecca and
Erin Busk-Sutton, to dispose of the claims in this action (the
“Settlement Agreement”). That same day, the Department and
Plaintiffs filed with this Court a Stipulation of Voluntary Dismissal
with Prejudice, with the executed Settlement Agreement attached as

Exhibit A. (ECF No. 82.) This Court entered an Order dismissing
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Plaintiffs’ claims “with prejudice pursuant to the terms of the
Settlement Agreement” and retaining jurisdiction over the enforcement
of the Settlement Agreement. (ECF No. 83, PagelD.1469.)

2.  Under the terms of the Settlement Agreement, unless
prohibited by law or court order, the Department is required to enforce
1ts long-standing nondiscrimination policy (Non-Discrimination
Provision) against a child placing agency (CPA) “that the Department
determines is in violation of, or is unwilling to comply with” the
Provision, up to and including terminating the CPA’s foster care case
management services contract or adoption services contract.?2 (ECF No.
82, PagelD.1445-1446, Settlement Agreement, Section 1(c).)

3. On April 25, 2019, Catholic Charities West Michigan
(Catholic Charities) filed a new lawsuit against the Department and

Michigan Attorney General Dana Nessel in her official capacity

2 The Settlement Agreement acknowledges that the Department’s
contracts for foster care case management services and adoption
services mandate "that contracted CPAs comply with the Department’s
non-discrimination statement prohibiting discrimination ‘against any
individual or group because of race, sex, religion, age, national origin,
color, height, weight, marital status, gender 1dentity or expression,
sexual orientation, political beliefs, or disability’ in the provision of
services under contract with the Department (the ‘Non-Discrimination
Provision’).”
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(collectively, State Defendants), challenging the Department’s long-
established nondiscrimination policy as violative of state and federal
law and the Michigan and U.S. constitutions. The litigation is currently
pending in the United States District Court for the Eastern District of
Michigan and assigned to Chief Judge Denise Page Hood. (Catholic
Charities West Michigan v. Gordon et al., Case No. 2:19-cv-11661, Hood,
C.J.3)

4, On June 26, 2019, Catholic Charities filed a motion for
preliminary injunction, seeking to enjoin the State from taking adverse
action against Catholic Charities for refusing to comply with the terms
of it foster care case management services contract and adoption
services contract with the Department, as well as the Non-
Discrimination Provision. (Case No. 2:19-cv-11661, ECF No. 11.) That
motion was fully briefed as of August 7, 2019, and remains pending.

(Case No. 2:19-cv-11661, ECF Nos. 22 and 25.)

3 Catholic Charities West Michigan originally filed its state and federal
claims in the Michigan Court of Claims. (Court of Claims Case No. 19-
cv-000072MM, Stephens, J.) Michigan law prohibits claimants from
filing claims against the State and its departments in the Court of
Claims where the claimant “has an adequate remedy upon his claim in
the federal courts.” Mich. Comp. Laws § 600.6440.

5
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5.

In correspondence dated January 23, 2020, and attached as

Exhibit A, the Dumonts invoked the notice and cure provision in

Section 7 of the Settlement Agreement, demanding that the

Department enforce the nondiscrimination provisions in its contracts

with Catholic Charities, stating:

a.

6.

“Catholic Charities West Michigan ("Catholic Charities"), a
Michigan state-contracted CPA, has made clear in its
litigation against the State, Catholic Charities v. Michigan
Department of Health and Human Services et al., No. 2:1 9-
cv-11661-DPHDRG (E.D. Mich.), that it will not comply with
the Non-Discrimination Provision of its Contracts and that it
has engaged and will continue to engage in practices
prohibited by the Non-Discrimination Provision. (Exhibit A,

p. 1.)

Pursuant to Section 7 of the Settlement Agreement, the
Department has ninety (90) days to cure noncompliance
allegations. If the alleged breach is not cured within 90 days
of notice, the Dumonts may take appropriate action to
enforce their rights and seek specific performance of the
Settlement Agreement. (Exhibit A, p. 2.)

State Defendants believe the Settlement Agreement

comports with state and federal law and is constitutionally firm. They

are defending the Non-Discrimination Provision in the litigation filed by

Catholic Charities.

7.

The Dumonts’ January 23, 2020 demand letter and Catholic

Charities’ motion for preliminary injunction seek to impose potentially

6
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competing and contrary legal obligations on the Department. In the
absence of further direction from this Court, the Department believes it
1s constrained by the pending preliminary injunction motion and will
wait for Chief Judge Hood’s decision.

8.  Concurrent with filing this Notice, State Defendants
submitted a motion in the lawsuit filed by Catholic Charities, asking
Chief Judge Hood (1) for expedited consideration of Catholic Charities’
pending motion for preliminary injunction, and (i1) to certify the
question of state law interpretation, more specifically Mich. Comp.

Laws §§ 722.124e and 124f, to the Michigan Supreme Court.

Respectfully submitted,

Dana Nessel
Attorney General

Dated: February 20, 2020 s/ Toni L. Harris
Toni L. Harris (P63111)
Attorney for the Department
Michigan Department of
Attorney General
Health, Education & Family
Services Division
P.O. Box 30758
Lansing, MI 48909
(517) 335-7603
HarrisT19@michigan.gov




CasR 29 P IERIBOPBBEGS EEEMN0386 fitetCZumD MapsDIVERl  FRage®ajil2

CERTIFICATE OF SERVICE
I hereby certify that on February 20, 2020, I electronically filed a
Notice of Dumonts’ Demand That MDHHS Enforce Its Longstanding
Nondiscrimination Policy And, Unless This Court Directs Otherwise,
MDHHS’s Plan To Wait Pending Chief Judge Hood’s Ruling with the
Clerk of the Court using the ECF System, which will provide electronic

copies to counsel of record.

/s/ Toni L. Harris

Michigan Department of
Attorney General

Health, Education & Family

Services Division

P.O. Box 30758

Lansing, MI 48909

(517) 335-7603

HarrisT19@michigan.gov
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SULLIVAN & CROMWELL LLP

TELEPHONE: 1-212-558-4000 /25.%70(%/../&(665
FACSIMILE: 1-212-558-3588
e New XYork, New York 70004-2498
LOS ANGELES ¢ PALO ALTO * WASHINGTON.DC
BRUSSELS * FRANKFURT * LONDON ¢+ PARIS
BEIJING » HONG KONG * TOKYO
MELBOURNE ¢ SYDNEY
January 23, 2020

Via Certified Mail and E-mail

Return Receipt Requested

Michigan Department of Health and Human Services, State of Michigan,
Director, Bureau of Legal Affairs,
333 South Grand Avenue,
Lansing, Michigan 48909.

Re:  Dumont et al. v. Gordon et al., No. 2:17-cv-13080-PDB-EAS

To Whom It May Concern:

On behalf of Kristy Dumont and Dana Dumont (the “Dumonts”), we write
in connection with the settlement agreement entered on March 22, 2019 between the
Dumonts and Robert Gordon, in his official capacity as Director, Michigan Department
of Health and Human Services and Jennifer Wrayno, in her official capacity as Acting
Executive Director, Michigan Children’s Services Agency (together, the “State™). See
Dumont et al. v. Gordon et al., Case No. 2:17-cv-13080-PDB-EAS (E.D. Mich. Mar. 22,
2019) (the “Settlement Agreement”).!

In the Settlement Agreement, the Department agreed to “enforce the Non-
Discrimination Provision . . . against a [child placing agency (“CPA”)] that the
Department determines is in violation of, or is unwilling to comply with, such provisions,
up to and including termination of the Contracts . . . including without limitation . . . [i]n
the event a CPA refuses to comply with the Non-Discrimination Provision . . . the
Department will terminate the CPA’s Contracts.” (Settlement Agreement Section 1(c)).

Catholic Charities West Michigan (“CCWM?”), a Michigan state-
contracted CPA, has made clear in its litigation against the State, Catholic Charities v.
Michigan Department of Health and Human Services et al., No. 2:19-cv-11661-DPH-
DRG (E.D. Mich.), that it will not comply with the Non-Discrimination Provision of its
Contracts and that it has engaged and will continue to engage in practices prohibited by

! Terms defined in the Settlement Agreement have the same meaning in this letter unless
given a different meaning in this letter.
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9.

the Non-Discrimination Provision. Among other things, on May 15, 2019, in support of a
motion seeking to enjoin the State from enforcing the Non-Discrimination Provision
against CCWM, CCWM filed an official written policy stating it will only place children
with “married couples made up of two parents of the opposite sex,” ECF No. 1-2, and a
sworn declaration of Christopher Slater, CEO of CCWM, dated May 15, 2019, stating
that such policy “prohibits Catholic Charities from recommending or facilitating child
placements with same-sex couples.” ECF No. 1-3.

Notwithstanding the Department’s knowledge of CCWM'’s refusal to
comply with the Non-Discrimination Provision, on information and belief, on or about
September 30, 2019, the Department renewed its Adoption Services Contracts,

Nos. MA 190000001067, MA 190000001079 and MA 190000001093, with CCWM.

Accordingly, pursuant to Section 7 of the Settlement Agreement, which
provides that “[i]n the event any Party . . . asserts that another Party is not in compliance
with one or more of its obligations in this Agreement . . . [t]he asserting Party . . . shall
provide the other Party with written notice of such assertion and a ninety (90) day
opportunity to cure such noncompliance prior to taking legal action,” the Dumonts
hereby provide written notice to the Department that the Department has failed to comply
with its obligation under the Settlement Agreement to enforce the Non-Discrimination
Provision, which prohibits discrimination on the basis of sexual orientation in the
provision of services under contract with the Department.

If this breach is not cured within 90 days of this notice, the Dumonts will
take appropriate action to enforce their rights, including, without limitation, by seeking
leave from the Eastern District of Michigan to reopen Dumont et al. v. Gordon so that
they may seek specific performance of the Settlement Agreement.

£ mcere}y,

Jay Kaplan

Daniel S. Korobkin

AMERICAN CIVIL LIBERTIES UNION
FUND OF MICHIGAN

2966 Woodward Avenue

Detroit, MI 48201

(313) 578-6823

Leslie Cooper

AMERICAN CIVIL LIBERTIES UNION
125 Broad Street

New York, New York 10004

(212) 549-2633

C—Lm N-ELy YR N (b~
Garrard R. Beehey
Ann-Elizabeth Ostrager
Leila R. Siddiky
Jason W. Schnier
Lisa M. Ebersole
Hannah M. Lonky
James W. Mandilk
SULLIVAN & CROMWELL LLP
125 Broad Street
New York, New York 10004
(212) 558-4000
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@ Neutral

As of: February 6, 2020 5:55 PM Z

County of Wayne v. Philip Morris, Inc.

United States District Court for the Eastern District of Michigan, Southern Division
August 25, 2000, Decided; August 25, 2000, Filed
99-76097

Reporter
2000 U.S. Dist. LEXIS 22956 *; 2000 WL 34226614

COUNTY OF WAYNE, Plaintiff, -vs- PHILIP MORRIS
INCORPORATED; R.J. REYNOLDS TOBACCO
CORP.; AMERICAN TOBACCO CORP.; BROWN &
WILLIAMSON TOBACCO CORP.; LIGGETT &
MEYERS, INC.; LORILLARD TOBACCO CO., INC,;
UNITED STATES TOBACCO CO.; B.A.T.
INDUSTRIES, P.L.C.; BRITISH AMERICAN TOBACCO
COMPANY; THE COUNCIL FOR TOBACCO
RESEARCH - U.S.A., INC.; SMOKELESS TOBACCO
COUNCIL, INC.; TOBACCO INSTITUTE, INC.;
Defendants.

Subsequent History: Motion granted by County of
Wayne v. Philip Morris Inc. (In re Certified Question),
622 N.W.2d 518, 2001 Mich. LEXIS 193 (Mich., 2001)

Certified question answered by Wayne County v. Philip
Morris, Inc. (In re Certified Question), 465 Mich. 537,
638 N.W.2d 409, 2002 Mich. LEXIS 59 (2002)

Core Terms

Tobacco, attorney general, Parties, federal court,
Settling, certification, instant case, Manufacturers,
courts, powers, settlement, covenant, entities, products,
smoking

Counsel: [*1] For County of Wayne, Plaintiff: Edward
Ewell, Jr., LEAD ATTORNEY, Wayne County
Corporation Counsel, Detroit, MI.

For Philip Morris, Incorporated, Defendant: Richard D.
Bisio, LEAD ATTORNEY, Kemp, Klein, Troy, MI;

Richard E. Zuckerman, LEAD ATTORNEY, Honigman,
Miller, Detroit, MI.

For R.J. Reynolds Tobacco Company, Lorillard Tobacco
Companies, Incorporated, Defendants: Jack O. Kalmink,
Mary A. Kalmink, LEAD ATTORNEYS, Clark Hill
(Detroit), Detroit, MI; Richard E. Zuckerman, LEAD
ATTORNEY, Honigman, Miller, Detroit, MI.

For American Tobacco Corporation, United States
Tobacco Company, B. A. T. Industries, P. L. C., British
American Tobacco Company, Limited, Smokeless
Tobacco Council, Incorporated, Tobacco Institute,
Incorporated, Defendants: Richard E. Zuckerman, LEAD
ATTORNEY, Honigman, Miller, Detroit, MI.

For Brown and Williamson Tobacco Corporation,
Defendant: Kenneth T. Brooks, LEAD ATTORNEY,
Honigman, Miller, Lansing, MI; Richard E. Zuckerman,
LEAD ATTORNEY, Honigman, Miller, Detroit, MI;
Thomas J. Byrne, LEAD ATTORNEY, Foster, Swift,
Lansing, Ml.

For Liggett and Myers, Incorporated, Defendant: Aaron
H. Marks, LEAD ATTORNEY, Kasowitz, Benson, New
York, NY; James G. Derian - INACTIVE, [*2] LEAD
ATTORNEY, Butzel Long, Bloomfield Hills, MI; Richard
E. Zuckerman, LEAD ATTORNEY, Honigman, Miller,
Detroit, MI.

For Council for Tobacco Research-U.S.A., Incorporated,
Defendant: Bruce G. Merritt, LEAD ATTORNEY,
Debevoise & Plimpton, New York, NY; Bruce T.
Wallace, William J. Stapleton, LEAD ATTORNEYS,
Hooper, Hathaway, Ann Arbor, MI; Harry Zirlin, LEAD
ATTORNEY, Debevoise & Plimpton, New York, NY;
Richard E. Zuckerman, LEAD ATTORNEY, Honigman,
Miller, Detroit, MI.
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Judges: PAUL D. BORMAN, UNITED STATES
DISTRICT COURT JUDGE.

Opinion by: PAUL D. BORMAN

Opinion

OPINION AND ORDER (1) CERTIFYING QUESTION
TO THE MICHIGAN SUPREME COURT, AND (2)
STAYING PROCEEDINGS IN THIS CASE

Before the Court is a motion for judgment on the
pleadings filed by certain defendants (Docket Entry #
23), The Court heard oral argument on this motion on
June 21, 2000. Upon consideration of the motion, the
submissions of the parties, and the applicable law the
Court will stay the proceedings in this case pending
resolution of the question the Court has hereinafter
certified to the Michigan Supreme Court. This Court
concludes both that the certified issue has "truly been
left unsettled by the state courts,” 1 and that the issue is
one of paramount [*3]importance involving the
structure, balance of power, separation of power, and
functioning of Michigan governmental entities. That
basic issue, elaborated upon, infra, is whether the
Michigan Attorney General's settlement of a similar case
against the instant defendants, which states that
counties are bound by the settlement, prevents plaintiff
Wayne County from bringing this lawsuit. More
specifically, the issue is whether the Michigan Attorney
General, in settling a lawsuit, has the power to bind
Michigan counties, who have been given the power to
sue and be sued by the Michigan Legislative. MICH.
COMP. LAWS ANN. 8§ 45.3.

This Court further concludes that the instant case
presents sufficiently exceptional circumstances to justify
the time and expense inherent in the certification
procedure.

1See L. Cohen & Co. v. Dun & Bradstreet, 629 F. Supp. 1419,
1423 (D. Conn. 1986).

. THE CASE

Plaintiff, County of Wayne, Michigan, ("Plaintiff,” or "the
County") filed the instant action against numerous
enterprises in the tobacco industry. The defendants are
American Tobacco Company, Inc.; 2 Liggett & Myers,
Inc.; Lorillard Tobacco Company, Inc.; Philip Morris Inc.;
R.J. Reynolds Tobacco Company; [*4] Brown &
Williamson Tobacco Corporation; United States
Tobacco Company; B.A.T. Industries, P.L.C.; British
American Tobacco Company, Ltd.; The Council for
Tobacco Research - U.S.A., Inc.; Smokeless Tobacco
Council, Inc., and Tobacco Institute, Inc.

In its Complaint, Plaintiff alleges, in great detail, a nearly
fifty year old conspiracy among Defendants to suppress
the truth about the health effects of tobacco, to
misrepresent the health effects of smoking, to conceal
their knowledge that nicotine is addictive, to manipulate
the level of nicotine in their products, to make an illegal
agreement not to compete, to market false "health
reassurance" products such as "light" and "ultra-light"
cigarettes, to target minors for addiction to tobacco
products, and to impose the medical costs of smoking
on other sectors of the economy.

Based on these allegations, Plaintiff asserts five state
law claims for relief: (1) Unreasonable Restraint of
Trade, in violation of MICH. COMP. LAWS ANN. §
445.772; (2) Public Nuisance; (3) Negligent
Entrustment; [*5] (4) Undertaking of and Willful Failure
to Perform a Special Duty; and (5) Conspiracy. For
these claims, Plaintiff seeks relief comprising, inter alia:
(1) that the Court enjoin Defendants from engaging in
such conduct detailed in the Complaint; (2) that the
Court order Defendants to publicly disclose all research
previously conducted that relates to the issue of
smoking and health; (3) that the Court order Defendants
to fund a corrective public education campaign relating
to the issue of smoking and health, administered by an
independent third party; (4) that the Court order
Defendants to fund clinical smoking cessation programs
in Wayne County; and (5) that the Court order
Defendants to pay restitution which would restore
Plaintiff to the financial position it would be in, absent
Defendants' conduct.

On December 7, 1999, Plaintiff filed this action in
Wayne County Circuit Court. On December 22, 1999,

2In 1994, Defendant American Tobacco was sold to
Defendant British American Tobacco Co., parent of Defendant
Brown & Williamson Tobacco Corporation. (Compl. P 17.)
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Defendants timely removed the case to this Court based
on diversity of citizenship jurisdiction, 28 U.S.C. § 1332,
Currently before the Court is a motion for judgment on
the pleadings filed by Defendants Philip Morris Inc., R.J.
Reynolds Tobacco Co., Brown & Williamson Tobacco
Corp. (individually [*6] and as successor by merger to
The American Tobacco Company), Lorillard Tobacco
Co., Liggett & Myers, Inc., and The Council for Tobacco
Research-U.S.A., Inc. (hereinafter "Moving
Defendants").

Il. STANDARD OF REVIEW

The standard of review for motions for judgment on the
pleadings under FED. R. Civ. P. 12(c) is the same
standard applicable to motions to dismiss under Rule
12(b)(6). See Grindstaff v. Green, 133 F.3d 416, 421
(6th Cir. 1998). In evaluating such a motion, the Court
construes the complaint in the light most favorable to
the plaintiff, accepts all factual allegations in the
complaint as true, and determines whether the plaintiff
undoubtedly can prove no set of facts in support of the
claims that would entitle relief. See Bloch Ribar, 156
F.3d 673, 677 (6th Cir. 1998); see also Morgan v.
Church's Fried Chicken, 829 F.2d 10, 11 (6th Cir. 1987).

Because jurisdiction in this case is based on diversity of
citizenship, this Court is required to apply the law of the
forum state; i.e., Michigan law. See Erie R.R. Co. v.
Tompkins, 304 U.S. 64, 58 S. Ct. 817, 82 L. Ed. 1188
(1938). Under Erie and its progeny, if the state's highest
court has not addressed the issue, the federal court
must ascertain how that court would [*7] rule if it were
faced with the issue. See Meridian Mut. Ins. Co. v.
Kellman, 197 F.3d 1178, 1181 (6th Cir. 1999). In making
this determination, the Court may use the decisional law
of the state's lower courts, other federal courts
construing state law, restatements of law, law review
commentaries, and other jurisdictions on the "majority"”
rule. See id. (citing Grantham & Mann v. American
Safety Prods., 831 F.2d, 596, 608 (6th Cir. 1987)). A
federal court should not disregard the decisions of
intermediate appellate state courts unless it is
convinced by other persuasive data that the highest
court of the state would decide otherwise. See id. (citing
Commissioner v. Estate of Bosch, 387 U.S. 456, 465,

court for a determination of the issue.

. RELEVANT BACKGROUND RELATING TO THE
DESIGNATED RELEASE OF THE COUNTY'S
CLAIMS

On or about August 21, 1996, the State of Michigan,
through its Attorney General, filed an action against
entities in the tobacco industry, including [*8] all of the
defendants in the case at bar. Kelley ex rel. State of
Michigan v. Philip Morris Inc., et al., No. 96-84281-CZ
(Ingham Co. Cir. Ct.) ("the Michigan AG case"). That
action alleged, in essence, the same conspiracy by the
defendants as the County alleges in the instant case. In
that case, the State asserted five claims for relief: (1)
violations of the Michigan Consumer Protection Act, 3
(2) violation of the Michigan Antitrust Reform Act, # (3)
restitution based upon unjust enrichment, (4) indemnity,
and (5) breach of duty voluntarily undertaken. (Michigan
AG case Compl.; Def. Ex. A.) The Attorney General filed
the Michigan AG case on behalf of the State of Michigan
and certain agencies, including the Department of
Community Health. (Michigan AG case Compl. P 17;
Def. Ex. A))

The Michigan AG case was settled in November 1998;
defendants entered into a "Master Settlement
Agreement" ("MSA") with-the State of Michigan and 45
other states. (Def. Ex. B.) ® Under the MSA, the
defendants agreed to pay Michigan approximately $ 8.9
billion over a period of 25 years. The defendants also
agreed to the entry [*9] of a consent decree with broad
injunctive provisions.

On December 7, 1998, following a fairness hearing, the
Ingham County Circuit Court approved the Michigan AG
case consent decree (the MSA), finding it to be "in the
best interests of the State of Michigan," and ordered that
the complaint be "dismissed with prejudice.” (Michigan
AG case Consent Decree and Final Judgment at 12;
Def. Ex. C.) Wayne County did not seek to intervene in

3MICH. COMP. LAWS ANN. § 445.901, et seq.

4MICH. COMP. LAWS ANN. § 445.771, et seq.

87S.Ct.1776,18 L. Ed. 2d 886 (1967)).

On the other hand, where there is no recent Michigan
decision on the issue, and no clear precedent, and the
issue is one of fundamental importance to the state, the
federal court can certify the issue to the state supreme

5 Signatories to the MSA included the following defendants:
Phillip Morris, Inc., R.J. Reynolds Tobacco Co., Brown &
Williamson Tobacco Corp., and Lorillard Tobacco Co. As
discussed infra, the MSA also covers other defendants as
"related" entities. Consequently, all Moving Defendants are
covered by the Michigan AG case settlement.
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the Michigan AG case. (Id.) Moving Defendants argue,
inter alia, that the County's instant claims are barred by
the release and covenant not to sue contained in the
MSA. Resolution of this argument would conclusively
determine this case.

The parties do not dispute that under the MSA, the
State explicitly released and covenanted not to sue
Moving Defendants for a broad range of claims,
including every claim the County asserts in the
[*10] case at bar. Specifically, the MSA provides:

(a) Release

(1) Upon the occurrence of State-Specific Finality in
a Settling State, such Settling State shall absolutely
and unconditionally release and forever discharge
all Released Parties from all Released Claims that
the Releasing Parties directly, indirectly,
derivatively or in any other capacity ever had, now
have, or hereafter can, shall or may have.
* % k% %
(3) Each Settling State (for itself and for the
Releasing Parties) further covenants and agrees
that it (and the Releasing Parties) shall not after the
occurrence of State-Specific Finality sue or seek to
establish civil liability against any Released Party
based, in whole or in part, upon any of the
Released Claims, and further agrees that such
covenant and agreement shall be a complete
defense to any such civil action or proceeding.
(MSA § Xll(a)(1) and (3), pp. 110-11; Def. Ex. B)
(emphasis added).

As to this release, there is no dispute that:
1. Michigan is a "Settling State;" ©
2. "State-Specific Finality has occurred in Michigan;
7
3. The Moving Defendants are "Released Parties;"
8
and

6 The MSA defines "Settling State" (with certain exceptions not
relevant to the instant case) as "any State that signs this
Agreement on or before the MSA Execution Date." MSA §
11(qq), p- 15. Michigan signed the MSA on the MSA Execution
Date of November 23, 1998. See MSA 8§ li(aa), p. 9, and the
Michigan signature page.

7"State-Specific Finality" required (a) approval by the Michigan
AG case court of the MSA and consent decree and dismissal
of the Michigan AG case suit, all of which occurred on
December 7, 1998; and (b) expiration of the period for any
appeal therefrom (with no appeal having been filed), which
occurred in January 1999. See MSA 8§ lI(ss), pp. 15-16.

4. The claims in the case at bar are "Released
Claims" as defined by the MSA, since the instant
[*11] claims are essentially the same as those
asserted in the Michigan AG case. °

This case revolves around the issue of whether Wayne
County is a "Releasing Party," The MSA provides:

"Releasing Parties" means each Settling State and
any of its past, present, and future agents, officials
acting in their official capacities, legal
representatives, agencies, departments,
commissions and divisions; and also means, to the
full extent of the power of the signatories hereto
release past, present and future claims, the
following: (1) any Settling State's subdivisions
(political or otherwise, including, but not limited to

municipalities,  counties,  parishes, villages,
unincorporated districts and hospital districts),

public entities, public instrumentalities and public
educational institutions....
MSA 8 lI(pp) pp. 14-15 (emphasis added).

The [*15] Michigan Attorney General signed the MSA
on behalf of the people of the State of Michigan under

8The MSA defines "Released Parties," in relevant part, as
follows:

"Released Parties" means all Participating
Manufacturers, their past, present and future Affiliates,
and the respective divisions, officers, directors,
employees, representatives, insurers, lenders,
underwriters, Tobacco-Related Organizations, trade
associations, suppliers, agents, auditors, advertising

agencies, public relations entities, attorneys, retailers and
distributors of any Participating [*12] Manufacturers or of
any such affiliate (and the predecessors, heirs,
executors, administrators, successors and assigns of
each of the foregoing).

MSA 8§ ll(00), p. 14 (emphasis added). All Moving Defendants
are covered by this provision. Philip Morris Inc., R.J. Reynolds
Tobacco Co., Brown & Williamson Tobacco Corp. (individually
and as successor by merger to The American Tobacco Co.),
Lorillard Tobacco Co., and Leggett & Myers are "Participating
Manufacturers." See MSA § 1I(jj), pp. 11-12. The Council for
Tobacco Research-U.S.A.,, Inc. is a "Tobacco-Related
Organization." See MSA § ll(ww), p. 17.

9The MSA defines "Released Claims" as follows:

"Released Claims" means:
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both his 10 statutory and common law authority.
(Michigan AG case Compl. P 17.) The Court must
determine whether the Attorney General had the power
to release Wayne County's claims against the tobacco
industry in the instant case.

(1) for past conduct, acts or omissions (including any
damages incurred in the future arising from such past
conduct, acts or omissions), those Claims directly or
indirectly based on, arising out of or in any way related, in
whole or in part, to (A) the use, sale, distribution,
manufacture, development, advertising, marketing or
health effects of, (B) the exposure to, or (C) research,
statements, or warnings regarding, Tobacco Products
(including, but not limited to, the Claims asserted in the
actions identified in Exhibit [*13] D, or any comparable
Claims that were, could be or could have been asserted
now or in the future in those actions or in any comparable
action in federal, state or local court brought by a Settling
State or a Releasing Party (whether or not such Settling
State or Releasing Party has brought such action)),
except for claims not asserted in the actions identified in
Exhibit D for outstanding liability under existing licensing
(or familiar) fee laws or existing tax laws (but not
excepting claims for any tax liability of the Tobacco-
Related Organizations or of any Released Party with
respect to such Tobacco-Related Organizations, which
claims are covered by the release and covenants set
forth in this Agreement);

(2) for future conduct, acts or omissions, only those
monetary Claims directly or indirectly based on, arising
out of or in any way related to, in whole or in part, the use
of or exposure to Tobacco Products manufactured in the
ordinary course of business, including without limitation
any future Claims for reimbursement of health care costs
allegedly associated with the use of or exposure to
Tobacco Products.

MSA 8.1I(nn), pp. 13-14. The MSA defines "Claims" as:

any and all manner [*14] of civil (i.e., non-criminal):
claims demands, actions, suits, causes of action,
damages (whenever incurred), liabilities of any nature
including civil penalties and punitive damages, as well as
costs, expenses and attorneys' fees (except as to the
Original Participating Manufacturers' obligations under
section XVII), known or unknown, suspected or
unsuspected, accrued or unaccrued, whether legal,
equitable, or statutory.

MSA § II(n), p. 7.

10 Although Michigan's current Attorney General is the
Honorable Jennifer Mulhern Granholm, the Honorable Frank J.
Kelley held that office when the MSA was signed. Accordingly,
this Opinion will use the masculine pronoun to refer to the
Attorney General in the context of the MSA.

The Michigan Constitution of 1963 provides for the
creation of counties and endows the legislature with the
authority to establish their powers and immunities.
MICH. CONST. art. 7 8 1 ("Each organized county shall
be a body corporate with powers and immunities
provided by law"). Michigan counties have no inherent
powers, and only possess those limited powers which
have been granted to them by the State Legislature.
See Alan v. Wayne County, 388 Mich. 210, 245, 200
N.W.2d 628 (1972); County of Saginaw v. John Sexton
Corp., 232 Mich. App. 202, 220, 591 N.W.2d 52 (1998);
see also Hanselman v. Killeen, 419 Mich. 168, 187, 351
N.W.2d 544 (1984). [*16] The Michigan Legislature has
delegated to each county the capacity to sue and be
sued. MICH. COMP. LAWS ANN. § 45.3.

Michigan's Attorney General has broad authority to
prosecute actions that are in the interest of the State.
See State of Michigan ex rel. Kelley v. C.R. Equip.
Sales, Inc., 898 F. Supp. 509, 513 (W.D. Mich. 1995).
Michigan statutory authority provides:
The attorney general shall prosecute and defend all
actions in the supreme court, in which the state
shall he interested, or a party ... and may, when in
his own judgment the interests of the state require
it, intervene in and appear for the people of this
state in any other court or tribunal, in any cause or
matter, civil or criminal, in which the people of this
state may be a party or interested.

MICH. COMP. LAWS ANN. § 14.28 (West 1994).
Although the statute states that the Attorney General
may intervene in an action on behalf of the State, courts
have interpreted it as allowing the Attorney General to
initiate actions as well. See Assoc. Builders and
Contractors, Saginaw Valley Area Chapter v. Perry, 115
F.3d 386, 390 (6th Cir. 1997). In addition, "the attorney
general has a wide range of powers at common law."
Mundy v. McDonald, 216 Mich. 444, 450, 185 N.W. 877
(1921). [*17] Thus, the Attorney General "has statutory
and common law authority to act on behalf of the people
of the State of Michigan in any cause or matter, such
authority being liberally construed." Michigan State
Chiropractic Ass'n v. Kelley, 79 Mich. App. 789, 791,
262 N.W.2d 676 (1977) (citation omitted). Moreover,
“[s]uch liberally construed authority and discretion
should only be interfered with where his actions are
clearly inimical to the people's interest." Id.

The State of Michigan, through its Attorney General, has
the power to institute actions on behalf of political
subdivisions of the State. For example, in C.R. Equip.
Sales, supra, the Attorney General filed an action "on
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behalf of over five hundred public school districts in
Michigan's Lower Peninsula" asserting antitrust claims
against six corporate and six individual defendants who,
the State alleged, "conspired and agreed not to compete
on contracts for the sale of school buses, school bus
bodies, and school bus parts." C.R. Equip. Sales, 898 F.
Supp. at 511-12. The court found that the State of
Michigan had standing in that case because it was not
an action on behalf of a single unit of local government,
and that every Michigan taxpayer had [*18] an interest
in the case. Id. at 514.

However, a nineteenth century Michigan Supreme Court
opinion held that the authority of the State to institute
such actions is not boundless. In Attorney General ex
rel. Lockwood v. Moliter, 26 Mich. 444 (1873), the
Attorney General brought an action to recover money
illegally paid out of a county's treasury and to enjoin
further payment. The Michigan Supreme Court noted
that the claim was a "mere money demand, belonging to
the county,” and that "[t]he title to the claim, both legal
and equitable, is exclusively in the county. If collected,
the money must be instantaneously paid to the county
treasury, and no state agency or official can touch or
control it." Id. at 447. Accordingly, the court held that the
State, through the Attorney General, had no right to sue
for the funds, explaining that the case "is not, it its civil
aspect, a matter of state concern, but is rather a local
corporate interest or right of action, subject to be sued
for by the county." Id.

The State of Michigan's complaint in the Michigan AG,
case did not state that it brought that case on behalf of
political subdivisons, or counties. The Attorney General
filed the action "on [*19] behalf of the State itself and on
behalf of certain of its agencies, including the Michigan
Department of Community Health." (Michigan AG case
Compl. P 17; see also, id. PP 2, 4, 15, 16, 43, 193, 194,
197, 216, 218-220, 222-224, 227.) However, in signing
the MSA, the Michigan Attorney General released both
the claims of the State of Michigan and, "to the full
extent of [his] power" to do so, released the claims of
Michigan's political subdivisions, including counties.

Whether the Attorney General had the power to release
claims of Michigan counties is a fundamental issue
concerning the separation of governmental powers and
the balance of power between the various levels of
government. In other words, the Court must determine
the validity of the executive's attempt the (vis-a-vis
Attorney General) to release claims of a county, in the
face of a statute granting counties the capacity to file
lawsuits. MICH. COMP. LAWS ANN. § 45.3. There is no

appropriate Michigan Supreme Court precedent for this
Court to utilize in resolving this significant state issue.

Recognizing the significance of both the State's interest
in resolving this issue, as well as the relationship
between the federal and [*20] state sovereigns, the
Court will certify this issue to the Michigan Supreme
Court. This Court finds support for its decision in recent
decisions of both the Michigan Supreme Court and
United States Supreme Court.

The Michigan Supreme Court recently set forth a clarion
call for federal courts to, in essence, "let Michigan be
Michigan". The Michigan Supreme Court criticized a
federal district court order 11 granting hail to a defendant
convicted in a state criminal case pending before state
appellate courts:

In our judgment, the district court erred in its

exercise of authority in the instant case, impinging

upon the traditional criminal jurisdiction of this state.

11 puertas v. Michigan Department of Corrections, 88 F. Supp.
2d 775 (E.D. Mich. 2000) Gadola, J.). In Puertas Petitioner
had been convicted of a state narcotics offense. After the trial
court denied Petitioner's request for bail pending appeal, the
Michigan Court of Appeals granted his request. The Michigan
Supreme Court vacated the Court of Appeals order for failing
to provide a reason for its holding. The Michigan Court of
Appeals, on remand, provided a reason for its decision to
grant bail pending appeal. The Michigan Supreme Court
vacated the Michigan Court of Appeals opinion granting bail,
but despite its having ordered the Michigan Court of Appeals
to explain its decision, did not provide any rationale for the
High Court's order.

Petitioner then sought a writ of habeas corpus in the Federal
District Court for the Eastern District of Michigan, asserting a
lack of due process in the Michigan Supreme Court order.
U.S. District Judge Paul V. Gadola, granted petitioner's motion
for [*22] a preliminary injunction preventing state corrections
officials from taking him into custody to serve his state
sentence. Judge Gadola set forth the issue before him, as
follows:

The issue before the Court is whether the order of the
Michigan Supreme Court that vacated, without a
statement of reasons, the Michigan Court of Appeals
decision that granted Petitioner bond pending appeal,
was a denial of Petitioner's federal constitutional right to
due process.

Id. at 778, Judge Gadola concluded that the Michigan
Supreme Court had deprived the petitioner of his federal
constitutional right to due process.
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Apparently, the concurrence would Ilimit the
interaction between the federal and state judiciaries
to a one-way street in which the federal judiciary is
entitled to opine to whatever extent it chooses
about constitutional matters impacting upon this
relationship, while the state judiciary is forever
denied the opportunity to respond. This is a
prescription for the continual enhancement of the
federal judiciary at the expense of the state
judiciary.

The district court's decision to intervene and
assume effective jurisdiction [*21] over this state
matter prevented enforcement of this Court's
interpretation of Michigan law.

People v. Puertas,; No, 116333, 462 Mich. 885, 613
N.W.2d 297, 2000 Mich. LEXIS 1194, *2, *3, *9(Mich.

2000). 12

The instant case provides a signature opportunity, for
the Michigan Supreme Court to exercise its appropriate
role on a state law issue of overwhelming importance.

Further, the instant issue certified to the Michigan
Supreme Court is sufficiently precise as to avoid the
usual arguments against certification: abstractness and
difficulty formulating the question. See [*23] M. Bryan
Schneider, "But Answer Came There None": The
Michigan Supreme Court and the Certified Question of
State Law, 41 WAYNE L. REV. 273, 294-98 (1994). As
to other possible concerns such as delay, and docket
concerns, this Court assumes that the Michigan
Supreme Court will both respond promptly to this
request, and thereafter deal with this significant issue
with dispatch.

This Court recognizes the significance of this issue to
the State of Michigan, and assumes that the Michigan
Supreme Court will concur in this assessment. Further,
this Court's invitation to the Michigan Supreme Court is
encouraged by that court's expressed concern that
federal courts should neither infringe upon the traditional
jurisdiction of the State of Michigan nor enhance
themselves at the expense of the state judiciary. See

Puertas, supra.

12Subsequently, the Michigan trial court (Hon. Colleen
O'Brien, Oakland County Circuit Judge) granted the
Defendant's Motion for New Trial on the grounds that the
prosecution had failed to turn over evidence critical to the
defense.

V. CONCLUSION

The instant certification request provides the Michigan
Supreme Court with an opportunity to engage in
cooperative judicial federalism, so that the State of
Michigan does not have Michigan law interpreted by and
imposed upon it by the federal courts. 13

As the United State Court of Appeals for the Sixth
Circuit noted in Geib v. Amoco Oil Co., 29 F.3d 1050,
1060-61 (6'h Cir. 1994):

[T]his matter can most authoritatively be resolved
by the Supreme Court of Michigan which bears
ultimate responsibility for reconnecting that state's
competing policy interests.

We believe that judicious resort to the technique of
certification in situations such as this, where an
important question of state law has risen solely in
federal court, "prevent[s] federal invasion of the
state law-making function and [avoids] needless
federal-state friction." (quoting Note, Inter-
Jurisdictional Certification: Beyond Abstention
Toward Cooperative Individual Federalism, 111 U.
PA. L. REV. 344, 350 (1963)).

The United States Supreme Court has, this term,
reserved judgment in a case, and certified a matter to
the Pennsylvania Supreme Court for determination,
Fiore v. White, 528 U.S. 23, 120 S. Ct. 469, 145 L. Ed.
2d 353 (1999). Thus, the instant order of this Federal
Court requesting Michigan Supreme [*25] Court
determination has recent supporting precedent.

Because the issue certified to the Michigan Supreme
Court will greatly affect the case at bar, because it
raises an issue uniquely directed to that court's
decision-making jurisdiction, and because the
certification will not cause undue delay or prejudice to
the parties, IT IS ORDERED that all proceedings in the
above-entitled case shall be stayed until further order of

13See Philip B. Kurland, Toward a Cooperative Judicial
Federalism: The Federal Court Abstention Doctrine, 24 F.R.D.
481, 489-90 (1960), [*24] Lehman Bros v. Stein, 416 U.S.
386, 391, 94 S. Ct. 1741, 40 L. Ed. 2d 215 (1974):
("[certification] does, of course, in the lone run save time,
energy and resources and helps build a cooperative judicial
federalism")
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this Court.

End of Document

V. QUESTION CERTIFIED

The case at bar presents an issue, for which there is no
controlling precedent, concerning the scope of the
Michigan Attorney General's authority. Accordingly,
pursuant to Michigan Court Rule 7.305(B), this Court
hereby certifies the following question of law for
consideration by the Michigan Supreme Court:

Does the Michigan Attorney General have the
authority to bind/release claims of a Michigan
county as part of a settlement agreement in_an
action that the Attorney General brought on
behalf of the State of Michigan?

As disclaimed by other courts,

[tihe particular phrasing used in the certified
question is not to restrict the Supreme Court's
consideration of the problems involved and the
issues as the Supreme Court perceives them to be
[*26] in its analysis of the record certified in this
case. This latitude extends to the Supreme Court's
restatement of the issue or issues and the manner
in which the answers are to be given, whether as a
comprehensive whole or in subordinate or even
contingent parts.

Dorse v. Armstrong World Industries Inc., 798 F.2d
1372, 1377 (11th Cir. 1986) (quoting Martinez v.
Rodriquez, 394 F.2d 156, 159 n. 6 (5th Cir. 1968)).

VI. DIRECTIONS TO THE CLERK

The Court directs the Clerk of the United States District
Court for the Eastern District of Michigan to forward to
the Clerk of the Supreme Court of Michigan a certified
copy of this Opinion and Order, and eight copies of the
same.

SO ORDERED.

/s/ Paul Borman

PAUL D. BORMAN

UNITED STATES DISTRICT COURT JUDGE
Dated: Aug 25 2000

Detroit, Michigan
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Bailey v. State Farm Fire & Cas. Co.

United States District Court for the Eastern District of Kentucky, Northern Division

July 7, 2015, Decided; July 7, 2015, Filed
CIVIL ACTION NO. 14-53-HRW

Reporter
2015 U.S. Dist. LEXIS 87744 *; 2015 WL 4113137

JEFFREY BAILEY and SUSAN HICKS, individually and
on behalf of others similarly situated, PLAINTIFFS, v.
STATE FARM FIRE AND CASUALTY COMPANY,
DEFENDANT.

Prior History: Bailey v. State Farm Fire & Cas. Co.,
2015 U.S. Dist. LEXIS 37568 (E.D. Ky., Mar. 25, 2015)

Core Terms

certification, certify, district court, removal

Counsel: [*1] For Jeffrey Bailey, individually and on
behalf of all others similary situated, Susan Hicks,
Individually and on behalf of all others similarly situated,
Plaintiffs: Bartley K. Hagerman, Erik David Peterson, M.
Austin Mehr, Philip G. Fairbanks, LEAD ATTORNEYS,
Mehr Fairbanks Trial Lawyers, PLLC, Lexington, KY;
Jessica Morgan Smith, LEAD ATTORNEY, Richardson
& Smith, Owingsville, KY; Paula Richardson, LEAD
ATTORNEY, Richardson, Barber & Williamson PSC -
Owingsville, Owingsville, KY.

For State Farm Mutual Automobile Insurance Company,
Defendant: David T. Klapheke, LEAD ATTORNEY,
Boehl, Stopher & Graves - Louisville KY, Louisville, KY;
Harnaik (Nick) Singh Kahlon, Heidi Dalenberg, Joseph
A. Cancila, Jr., Tal C. Chaiken, LEAD ATTORNEYS,
PRO HAC VICE, Schiff Hardin, LLP - IL, Chicago, IL.

For State Farm Fire and Casualty Company, Defendant:

Heidi Dalenberg, LEAD ATTORNEY, Schiff Hardin, LLP
- IL, Chicago, IL.

Judges: Henry R. Wilhoit, Jr., United States District
Judge.

Opinion by: Henry R. Wilhoit, Jr.

Opinion

MEMORANDUM OPINION AND ORDER

This matter is before the Court upon Defendant State
Farm Fire and Casualty Company's Motion to Certify a
Question to the Kentucky Supreme Court [Docket No.
44], The motion has been fully [*2] briefed by the
parties [Docket Nos. 44-1, 46 and 47]. For the reasons
set forth herein, the motion will be overruled.

This case arises from the manner in which Defendant
State Farm Fire and Casualty Company ("State Farm")
calculates the "actual cash value" of the damaged
portion of an insured structure upon the occurrence of a
loss. Plaintiffs Jeffrey Bailey and Susan Hicks filed this
putative class action in Morgan Circuit Court,
challenging State Farm's methodology. Specifically,
Plaintiffs contend that State Farm miscalculates actual
cash value by first estimating the total repair cost for the
damaged portion of a home, and then applying an
appropriate depreciation factor to that total repair cost,
including both the estimated material cost as well as the
estimated cost for certain repair labor for the damaged
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property. . In their Complaint, they allege: breach of
contract (Count [), unjust enrichment (Count II),
statutory bad faith in violation of KRS 304.12-235
(Count 1llI) and violations of KRS 367.170, the
Consumer Protection Act (Count IV),

State Farm filed a Notice of Removal with this Court,
alleging federal jurisdiction pursuant to 28 U.S.C. §
1332. The removal was sustained. Subsequently, the
Complaint was amended [*3] to correctly name the
Defendant [Docket Nos. 15 and 30].

Thereafter, State Farm sought dismissal of all claims
alleged herein [Docket No. 35]. This Court overruled
State Farm's motion as to Plaintiffs' breach of contract
claim, but granted it as to Plaintiffs' unjust enrichment
and bad faith claims [Docket No. 42]. In so ruling, the
undersigned recognized that State Farm's dispositive
motion presented a very narrow question: "whether the
installation of materials, i.e. the labor, is subject to
depreciation?" Id. at pg, 9. This Court further noted,
while both parties had cited Kentucky law that they
claimed supported their positions regarding that
question, the Court concluded that "[t]his issue is one of
first impression in Kentucky....[I]t is clear that there is no
Kentucky law, statutory or case, which squarely
addresses this issue." Id. The undersigned
acknowledged that this Court "cannot divine with
certainty what a Kentucky court would find,” the
conclusion reached "is consistent with Kentucky law and
general principles of indemnity." Id.

State Farm now seeks to certify that precise question to
the Kentucky Supreme Court pursuant to Kentucky Rule
of Civil Procedure 76.37, to-wit, "[w]hether, under [*4]
an insurance policy that provides for replacement cost
coverage, an insurer may depreciate the cost of labor
when it calculates the actual cash value of a structural
loss. "[State Farm's Motion, Docket No. 44 at pg. I].

Federal district courts may certify a question of
Kentucky law to the Kentucky Supreme Court when (1)
there is no controlling precedent from the Kentucky
Supreme Court or any Kentucky Court of Appeals, and
(2) the question may be determinative of the case
pending before the federal court. Ky. CR 76.37.1

1This Court is very familiar with the Rule and its evolution.
Prior 1984, the Kentucky Supreme Court would only accept
certified questions from the Sixth Circuit. However, by

To be sure, the issue presented by this case, and
briefed extensively by the parties with regard to State
Farm's Motion to Dismiss, is not one which has been
squarely [*5] addressed by Kentucky courts or the
General Assembly. Nonetheless, this Court declines to
certify the question to the Kentucky Supreme Court,

Defendant brought this matter to District Court, by way
of removal and did not seek certification until after their
dispositive motion was denied. While removal does not
foreclose the opportunity to seek certification, the timing
in this case smacks of duplicity. As the Sixth Circuit
recently observed, "certification is disfavored where a
plaintiff files in federal court but then, in light of an
unfavorable judgment, seeks refuge in a state forum."
Boyd County ex rel, Hedrick v. MERSCORP, Inc., 614
Fed. Appx. 818, 2015 U.S. App. LEXIS 9458, 2015 WL
3514361 (6th. Cir. 2015). See also Geronimo V.
Caterpillar, Inc., 440 F. App'x 442, 449 (6th Cir.2011).
To the extent that State Farm urges that the Kentucky
Supreme Court is the better forum to consider their
argument, it should have refrained from removal or
sought certification before this Court ruled on the merits
of the claim. Id. See also Town of Smyrna, Tenn. v.
Mun. Gas Auth. Of Ga. 723 F.3d 640, 649 (6th Cir.2013)
("The appropriate time to seek certification of a state-law
issue is before a District Court resolves the issue, not
after receiving an unfavorable ruling."). "Having availed
itself of this Court's jurisdiction, [State Farm is] in a
'‘particularly poor position to seek certification." Boyd
County, 985 F. Supp. 2d at 836.

Instead, State Farm takes great pains to explain why
certification [*6] is required in this instance, citing the
significance of the issue and concerns of efficiency. Yet,
all grandstanding aside, it has presented nothing new to
this Court, other than a thinly veiled attempt to have the
proverbial second bite, Nothing has changed in this
regard between the date State Farm filed its Motion to
Dismiss briefs and today; the significance of the issue
and the purported concerns were equally present when
State Farm filed briefs in support of its Motion to
Dismiss. The only thing which has changed is the fact
that this Court ruled against State Farm and it now is

amendment effective on January 1, 1984, District Courts
became similarly authorized. The undersigned was the first
District Court to certify a question of law to the Kentucky
Supreme Court, doing so just three days following the
amendment of the rule. In re Beverly Hills Fire Litig., 583 F.
Supp. 1163, 1164 (E.D. Ky. 1984) (Wilhoit, J.). Indeed, in
some circles, Rule 76.37, as amended, is known as "the
Wilhoit Rule."
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hoping for a different outcome. This is not the purpose
for which certification was crafted.

Accordingly, IT IS HEREBY ORDERED that Defendant
State Farm Fire and Casualty Company's Motion to
Certify a Question to the Kentucky Supreme Court
[Docket No. 44] be OVERRULED.

This 7th day of July, 2015.
Signed By:
Henry R. Wilhoit, Jr.

United States District Judge

End of Document
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Eliason v. Clark Cty.

United States District Court for the District of Nevada

March 22, 2019, Decided; March 22, 2019, Filed
Case No.: 2:17-cv-03017-JAD-CWH

Reporter
2019 U.S. Dist. LEXIS 48486 *

Robert Eliason, an individual and in his official capacity
as Constable of North Las Vegas Township, Plaintiff v.
Clark County, a political subdivision of the State of
Nevada; the State of Nevada ex rel. Nevada
Commission on Peace Officer Standards and Training,
Defendants

Prior History: Eliason v. Clark Cty., 2019 U.S. Dist.
LEXIS 48484 (D. Nev., Mar. 22, 2019)

Core Terms

declare, forfeited, certification, forfeiture, state law,
elected, Township, certifying, questions, quo warranto,
vacancy, declaratory judgment, Disabilities, courts,
preliminary injunction, claim for relief, state court,
violates, alleges, parties, county commissioner, district
court, federal court, enjoining, civil action, appointment,
abstention, Training, forfeiture of office, agenda item

Counsel: [*1] For Robert Eliason, Plaintiff: Chad R.
Fears, Kelly A. Evans, LEAD ATTORNEYS, Evans
Fears & Schuttert LLP, Las Vegas, NV; Jeffrey F. Barr,
LEAD ATTORNEY, Ashcraft & Barr | LLP, Las Vegas,
NV.

For Clark County, Defendant: Thomas D Dillard, Olson,
Cannon, Gormley, Angulo & Stoberski, Las Vegas, NV.

For Nevada Commission on Peace Officer Standards &
Training, Interested Party: Michael D. Jensen, LEAD
ATTORNEY, Motor Vehicle & Public Safety Department,
Carson City, NV.

Judges: Jennifer A. Dorsey, United States District
Judge.

Opinion by: Jennifer A. Dorsey

Opinion

Order Certifying Question to the Supreme Court of
Nevada under NRAP 5

In July 2017, the Clark County Board of Commissioners
sought to remove North Las Vegas Constable Robert L.
Eliason from office by declaring that he had forfeited the
office because he failed to obtain a statutorily required
certification. The Board relied on Nevada Revised
Statute 258.007, which requires constables to get
certified by the Nevada Commission on Peace Officer
Standards and Training (POST) as a category |l peace
officer within a year of appointment and provides that a
constable who fails to do so "forfeits his . . . office and a
vacancy is created . . . ." Nevada Revised Statute
258.030 then authorizes the Board "to appoint a person
to fill" [*2] that vacancy.

Eliason sued the County and POST in state court, and
then-Eighth Judicial District Court Judge Elissa F.
Cadish found that "a quo warranto action is the
exclusive remedy to obtain a declaration that a forfeiture
of public office has occurred,” and she preliminarily
enjoined the board from voting to declare Eliason's
forfeiture or replacement. The County removed this
case to federal court and asks to vacate the preliminary
injunction, while Eliason seeks a declaratory judgment
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in his favor. Because this case turns on a question of
Nevada law, and it appears that there is no controlling
precedent in the decisions of the Supreme Court or the
Court of Appeals of this state, | certify the following
question to the Honorable Supreme Court of Nevada
under Rule 5 of the Nevada Rules of Appellate
Procedure:

Does NRS 258.007 give the Clark County Board
of County Commissioners the power to remove
a constable from office, or can a constable be
removed only with a quo warranto action?

I. Statement of relevant facts and the nature of this
controversy

NRS 258.0071 states that constables in townships with
populations of 100,000 or more who fail to complete
certification to become a category Il peace officer
"forfeit" [*3] their office and create a vacancy that must
be filled in accordance with NRS 258.030,2 which allows
the board of county commissioners to appoint someone
to fill the vacancy. Robert F. Eliason was elected to the
office of North Las Vegas Constable in November 2014
and took office in January 2015.3 Because his office is
subject to NRS 258.007, he was required to become

1NRS 8 258.007 states:

1. Each constable in a township whose population is
100,000 or more which is located in a county whose
population is 700,000 or more, and each constable of a
township whose population is 250,000 or more and which
is located in a county whose population is less than
700,000 shall become certified by the Peace Officers'
Standards and Training Commission as a category Il
peace officer within one year [*4] after the date on which
the constable commences his or her term of office or
appointment unless the Commission, for good cause
shown, grants an extension of time, which must not
exceed 6 months.

2. If a constable does not comply with the provisions of
subsection 1, the constable forfeits his or her office and a
vacancy is created which must be filled in accordance
with NRS 258.030.

2NRS § 258.030 states that "if any vacancy exists or occurs in
the office of constable in any township, the board of county
commissioners shall appoint a person to fill the vacancy
pursuant to NRS 245.170."

3ECF No. 1 at 13.

certified by POST as a category Il peace officer within a
year of taking office.* As of July 4, 2016, he had not
done so, and POST notified the Clark County Board of
Commissioners of this failure.> A year later, the
Assistant County Manager placed item 67 on the
agenda for the Board's July 18, 2017, meeting. This
agenda item proposed declaring Eliason to have
forfeited his office and proceeding to fill the vacancy
created by that forfeiture under NRS 258.007 and
258.030.8

Before the vote could occur, Eliason sued the County
and POST in the Eighth Judicial District Court, asserting
four causes of action: (1) declaratory relief stating that
Clark County has no authority to declare a forfeiture of
the office, that a quo warranto action under NRS 35.010
et seq. is the exclusive means of declaring a forfeiture of
office, and that the Attorney General, at the Governor's
direction, is the only party who can bring such an action;
(2) injunctive relief or a writ of prohibition enjoining Clark
County from adjudicating whether he had forfeited his
office; (3) violation of Article IV, Section 20 of the
Nevada State Constitution; and (4) violation of Article IV
Section 25 of the Nevada Constitution.” Eliason
successfully moved for a preliminary injunction to
restrain the County from removing him from office.® In
granting the motion, the district court found that the
Board lacks the power [*5] to remove Eliason and that
the exclusive mechanism to do so is a quo warranto
action by the Nevada Attorney General:

2. The issue before the Court . . . is whether Clark
County has the authority to declare forfeiture of
Constable Eliason's position pursuant to NRS
258.007.

11. Clark County does not have the authority to
maintain a Quo Warranto action.

12. Pursuant to Heller v. Leqislature, 120 Nev. 456,
463-64, 93 P.3d 746, 751 (2004), a Quo Warrant
action is the exclusive remedy to obtain a
declaration that a forfeiture of public office has
occurred by provisions of law, including that in NRS

41d. at 12.
SECF No. 42 at 4.

61d. at 4.
7ECF No. 1 at 16-20.
8ECF No. 41 at 8-11.
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258.007.

17. This Court finds that in terms of public policy,
the Quo Warrant action is the established method
to ensure due process is afforded and all rights are
protected before an elected official is removed from
office; therefore, public policy favors the grant of the
preliminary injunction on that basis.®

Eliason later amended his complaint to add a claim for a
violation of the Americans with Disabilities Act, and the
County removed the action to federal court based on
federal question and supplemental jurisdiction.10 After
removal, Eliason moved for a declaratory judgment,
arguing that | should adopt the preliminary-injunction
ruling and grant the declaratory relief he seeks [*6] in
his first cause of action.!l The County opposes that
motion and countermoves for reconsideration of the
state-court preliminary-injunction order.}2 POST filed a
response to Eliason's motion in which it requests that |
either abstain from deciding the state-law issues under
the United States Supreme Court's decision in Railroad
Commission of Texas v. Pullman Co.13 or certify the
question of Clark County's authority under NRS 258.007
and 258.030 to the Supreme Court of Nevada.l4 Eliason
did not respond to POST's request.

Pullman abstention is unavailable because this case
does not present a federal constitutional question—the
federal question it presents is entirely statutory, and the
constitutional questions it presents are state-based—
and the Pullman doctrine is designed to avoid "the
premature determination of constitutional questions"
when "a federal constitutional issue might be mooted or
presented in a different posture by a state court
determination of pertinent state law."'® But Eliason's

9ECF No. 41.
10ECF No. 1.

11 ECF No. 41.
12ECF Nos. 42, 43.

13R.R. Comm'n of Tex. v. Pullman Co., 312 U.S. 496, 61 S.
Ct. 643,85 L. Ed. 971 (1941).

14ECF No. 44; see also ECF No. 54.

15See order denying motions and granting request to certify
guestions to the Supreme Court of Nevada, ECF No. 71 (citing
C-Y Dev. Co. v. City of Redlands, 703 F.2d 375, 377 (9th Cir.
1983 (quoting Martin v. Creasy, 360 U.S. 219, 224, 79 S. Ct.
1034, 3 L. Ed. 2d 1186 (1959); County of Allegheny v. Frank

state-law questions should nevertheless be resolved by
Nevada's courts. Neither the Supreme Court nor the
Court of Appeals of Nevada has interpreted NRS
258.007 or determined its application or constitutionality.
The County [*7] maintains that the language of the
statute is self-executing and that no judicial
determination of forfeiture is required if a constable fails
to become certified. Eliason counters that declaring a
forfeiture of office is necessarily a judicial function, and
a quo warranto action under NRS 35.010 et seq. is the
exclusive remedy to remove a constable.16 He further
argues that NRS 258.007 violates Article IV Sections 20
and 25 of the Nevada Constitution.

No case answers the question of whether NRS 258.007
gives the Clark County Board of Commissioners the
power to remove a constable from office or the
constitutionality of such a procedure under the Nevada
constitution. Clarification from the Supreme Court of
Nevada about the applicability and constitutionality of
NRS 258.007 will be outcome determinative of the
central issue in this case.

Il. Parties' names and designation of appellant and
appellee

EGO to tablel

Because the most recent adverse order was the
preliminary injunction entered against the defendant in
state court, the defendants should be the
appellants. [*8]

lll. Names and addresses of counsel for the parties

EBco to table2

IV. Any other matters the certifying court deems
relevant to a determination of the questions certified

The Court defers to the Supreme Court of Nevada to

Mashuda Co., 360 U.S. 185, 189, 79 S. Ct. 1060, 3 L. Ed. 2d
1163 (1959) (internal quotation marks and alterations
omitted))(emphasis added).

16He also relies on Heller v. Legislature, 120 Nev. 456, 93
P.3d 746, 751 (Nev. 2004).
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decide whether it requires any other information to
answer the certified question. The Court does not intend
its framing of the questions to limit the Supreme Court of
Nevada's consideration of the issue. Nevertheless, for
the Court's convenience, the crossbriefing by the parties
is attached.

V. Conclusion

Having complied with the provisions of the Nevada Rule
of Appellate Procedure 5(c), | hereby direct the Clerk of
Court for the U.S. District Court for the District of
Nevada to FORWARD this order and[*9] its
attachments under official seal to the Supreme
Court of the State of Nevada, 201 South Carson
Street, Suite 201, Carson City, Nevada, 89701-4702.

Dated: March 22, 2019
/sl Jennifer A. Dorsey

U.S. District Judge Jennifer A. Dorsey

QGO to table3
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KELLY A. EVANS, ESQ.
Nevada Bar No. 7691
kevans@efstriallaw.com

CHAD R. FEARS, ESQ.

Nevada Bar No. 6970
cfears@efstriallaw.com

EVANS FEARS & SCHUTTERT L.L.P.
2300 West Sahara Avenue, Suite 900
Las Vegas, NV 89102
Telephone: (702) 805-0290
Facsimile: (702) 805-0291

JEFFREY F. BARR, ESQ
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Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

ROBERT ELIASON, an individual and in his official
capacity as Constable of North Las Vegas Township,

Plaintiff,
V.

CLARK COUNTY, a political subdivision of the State of
Nevada; NEVADA COMMISSION ON PEACE
OFFICER STANDARDS & TRAINING,

Defendants.
Case No.: A-17-758319-C

Dept. No.: VI

FIRST AMENDED VERIFIED COMPLAINT

Exemption for Arbitration Requested: (1) Action
involving Declaratory Relief (2)Action seeking
Equitable Relief

Plaintiff ROBERT ELIASON, an individual and in his
official capacity as Constable of North Las Vegas
Township files this First Amended Verified Complaint as
follows:

. SUMMARY OF ACTION

1. Of the eleven Constables in Clark County, only two in
North Las Vegas and Henderson are subject to a
recently-enacted law, NRS 258.007, requiring those
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constables to obtain Nevada Peace Officer Standards &
Training certification.

2. Plaintiff Robert Eliason, the North Las Vegas
Constable, has diligently pursued this certification, but
he has a documented neurological condition that
prevents him from meeting one part of the physical
fithess test of the certification.

3. This action is now necessary because [*11]
Defendant Clark County erroneously believes it holds
the power to "declare that Robert L. Eliason, the elected
North Las Vegas Constable, has forfeited his office."
Clark County holds no such jurisdiction. Indeed, under
well-established law, only the courts, and the courts
alone, have the power to declare that an elected official
has "forfeited" his office in a proceeding called a "writ
quo warranto," in a civil action brought by the Attorney

General of the State of Nevada. This action is
necessary to restrain Clark County's excess of
jurisdiction.

4. This action is also necessary because the law in
question, NRS 258.007, violates both the Nevada
Constitution and the Americans with Disabilities Act.

II. PARTIES AND JURISDICTION

5. Plaintiff, Constable Robert E. Eliason ("Constable
Eliason"), is a resident of Clark County Nevada.

6. Constable Eliason is 55 years old.
7. Constable Eliason is the North Las Vegas Constable.

8. Constable Eliason was elected in November 2014
and entered office as North Las Vegas Constable on
January 2, 2015.

9. Defendant County of Clark ("Clark County") is a
political subdivision of the State of Nevada.

10. Defendant Nevada Commission on Peace Officer
Standards & Training [*12] ("POST Commission") is the
regulatory agency that establishes and maintains the
laws, regulations, and acts as the governing authority
for the behavior, hiring, basic and professional
certification, course  certification, and training
requirements for all law enforcement officers in the
state.

11. The POST Commission governing board is
appointed by the Governor of the State of Nevada.

12. Six months after Constable Eliason took office, in
June 2015, the Legislature passed NRS 258.007
required constables in townships with a population in
excess of 100,000 residents located in a county with a
population in excess of 700,000 to obtain a category Il
peace officer certification from the POST Commission
within twelve months of taking office (the "Certification
Requirements").

13. Stated otherwise, only two constables of all the
constables in Nevada are required to obtain Certification
Requirements.

lll. EACTS COMMON TO ALL CLAIMS

14. Constable Eliason has a documented neurological
condition that prevents him from meeting one part of the
physical fitness test of the Certification Requirements.

15. Constable Eliason's neurological condition thwarted
his multiple attempts to receive the Certification
Requirements [*13] required by the POST Commission.

16. In September 2015 Constable Eliason initiated a
series of communications with Mike Sherlock, Executive
Director of the POST Commission to explore
alternatives to meet the Certification Requirements.

17. In September 2015, Constable Eliason verbally
requested that Sherlock put his petition for waiver under
NAC 289.370 on an up-coming POST Commission
public meeting. A true and correct copy memorializing
this conversation is attached as Exhibit 1.

18. Sherlock refused to permit Constable Eliason to
seek a medical waiver under NAC 289.370.

19. Because of Sherlock's refusal to permit Constable
Eliason to seek a medical waiver, on September 18,
2015, Constable Eliason submitted a written request for
an extension from the POST Commission pursuant to
NRS 258.007. A true and correct copy of this written
request is attached as Exhibit 2.

20. On November 5, 2015, Sherlock sent a letter to
Constable Eliason confirming the POST Commission
had considered and approved his extension request at
its November 2015 public meeting. A true and correct
copy of this approval is attached as Exhibit 3.

21. Subsequently, Constable Eliason received
confirmation from his doctors that his neurological
condition will [*14] continue to prevent him from
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meeting one part of the physical fitness test of the
Certification Requirements that he could not do
beforehand.

22. On April 5, 2016, the Clark County Board of
Commissioners authorized the filing of petition to the
POST Commission on behalf of Constable Eliason for a
waiver under NAC 289.370. A true and correct copy of
the agenda item and some of its supporting materials for
this petition is attached as Exhibit 4.

23. Upon information and belief, on June 29, 2016,
Sherlock wrote to the Clark County Board of
Commissioners stating that Constable Eliason had
failed to meet POST Commission Certification
Requirements and that Constable Eliason therefore had
forfeited his office. Upon information and belief, a true
and correct copy of this letter is attached as Exhibit 5.

24. Instead of simply notifying the Clark County Board of
Commissioners about Constable Eliason's POST
certification status, Sherlock advised and offered a legal
opinion to the Clark County Board of Commissioners
that it has "the authority regarding non-compliance and
appointment to vacated offices.

25. Sherlock did not send a copy of Exhibit 5 to
Constable Eliason. Constable Eliason received a copy
of Exhibit [*15] 5 secondhand.

26. On October 3, 2016, and in light of the Clark County
Board of Commissioners' request for waiver pursuant to
NAC 289.370, private counsel for Constable Eliason
wrote to Sherlock asking by what authority Sherlock
sent his June 2016 letter. A true and correct copy of
counsel's letter is attached as Exhibit 6.

27. Sherlock ignored counsel's letter.

28. Beginning in January 2017, Constable Eliason
turned to the Clark County Office of Diversity to explore
other alternatives under the Americans with Disabilities
Act ("ADA").

29. On March 6, 2017, the Clark County Office of
Diversity wrote to Constable Eliason confirming the
receipt of Constable Eliason's formal request. A true and
correct copy of the correspondence from the Office of
Diversity is attached as Exhibit 7.

30. On or about June 30, 2017, the Office of Diversity
informed Constable Eliason that although he was an
individual with a disability within the meaning of the
ADA, he was not eligible for an accommodation

because he did not satisfy the requirements of his
position. A true and correct copy of the correspondence
from the Office of Diversity is attached as Exhibit 8.

31. On July 5, 2017, the Clark County Board of
Commissioners [*16] met to consider Sherlock's
unsolicited recommended course of action to declare
Constable Eliason had forfeited his office, A true and
correct copy of Agenda Item 59 is attached as Exhibit 9.

32. Exhibit 9 states, in part, that the purpose of the
agenda item is for "the Board of County Commissioners
[to] declare that Robert L. Eliason, the elected North Las
Vegas Constable, has forfeited his office...."

33. At Constable Eliason's request, the Clark County
Board of Commissioners continued its consideration of
the forfeiture of office for two weeks.

IV. CLAIMS FOR RELIEF

FIRST CLAIM FOR RELIEF

(Declaratory Relie—Clark County and POST)

34. Plaintiff incorporates by reference the allegations of
the preceding paragraphs as though fully set forth
herein.

35. Under NRS 30.010 et seq., this Court has
jurisdiction and authority to adjudicate the rights, status,
and other legal relations of the parties.

36. A justiciable controversy exists between Plaintiff
Constable Eliason and Defendants.

37. Specifically, a justiciable controversy exists between
Constable Eliason and Clark County about Clark
County's alleged authority to declare a "forfeiture" of the
office of the North Las Vegas Township Constable, in
that (1) NRS 258.007 confers [*17] no such authority
on Clark County; (2) the courts are the exclusive
province of declaring whether an elected officer has
forfeited his office by way of a "writ quo warranto” under
NRS 35.010 et seq.; and (3) only the Attorney General,
when directed by the Governor, has standing to file a
writ quo warranto.

38. A justiciable controversy also exists between
Constable Eliason and the POST Commission because
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NRS 258.007 violates the Nevada Constitution and the
Americans with Disabilities Act, and the POST
Commission is the entity charged with enforcing NRS
258.007.

SECOND CLAIM FOR RELIEF

(Injunctive Relief, or in the alternative, a Writ of
Prohibition — Clark County)

39. Plaintiff incorporates by reference the allegations of
the preceding paragraphs as though fully set forth
herein.

40. NRS 34.320 et seq. grants this Court the power to
issue a writ of prohibition to arrest "the proceedings of
any tribunal, corporation, board or person exercising
judicial functions, when such proceedings are without or
in excess of the jurisdiction of such tribunal, corporation,
board or person."

41. NRS 258.007 confers no authority on Clark County
to "declare a forfeiture" of the office of the Constable of
North Las Vegas Township.

42. NRS 35.010 et seq., grants the courts of the State of
Nevada [*18] exclusive jurisdiction to determine if
Constable Eliason has forfeited his office through the
filing of a writ quo warranto.

43. NRS 35.010 et seq., grants the right to bring such
an action the Attorney General of the State of Nevada
and only when he is directed by the Governor.

44, Clark County is without jurisdiction and does not
have the authority to make a determination whether
Constable Eliason has forfeited his office.

45, Constable Eliason has no plain, speedy, and
adequate remedy in the ordinary course of law to
redress Clark County's excess of jurisdiction.

46. The Court should issue a writ of prohibition
prohibiting or enjoining Clark County from usurping the
jurisdiction to adjudicate whether Constable Eliason has
forfeited his office.

THIRD CLAIM FOR RELIEF

(Title Il of Americans with Disabilities Act, State and
Local Governments)

47. Plaintiff incorporates by reference the allegations of
the preceding paragraphs as though fully set forth
herein.

48. At all times relevant to this action, the Americans
with Disabilities Act of 1990, 42 U.S.C. 88 12101 et seq.
(the "ADA") was in force and effect in the State of
Nevada.

49. The ADA expressly states that "no qualified
individual with a disability shall, by reason of such
disability, [*19] be excluded from participation in or be
denied the benefits of the services, programs, or
activities of a public entity, or be subjected to
discrimination by any such entity."

50. Constable Eliason is a qualified individual with a
disability within the meaning of the ADA because
Constable Eliason has a physical impairment that
substantially limits one or more of Constable Eliason's
major life activities, more specifically, a documented
neurological condition.

51. POST is a public entity as that term is used in Title Il
of the ADA.

52. NRS 258.007 imposes a duty to meet the
Certification Requirements within 18 months of taking
the office of constable in only two townships.

53. NRS 258.007 discriminated against Constable
Eliason on the basis of disability in violation of Title Il of
the ADA by requiring that Constable Eliason pass the

Certification Requirements  notwithstanding  his
neurological condition.
54. By enforcing NRS 258.007, the law denies

Constable Eliason's access to programs, benefits and
services provided to others solely on the basis of his
disability, thereby violating Title Il of the ADA.

55. As a direct and proximate result of the acts,
omissions, and violations alleged above, Constable
Eliason has suffered [*20] damages, including but not
limited to pain and suffering, inconvenience, emotional
distress, and impairment of quality of life.

56. Constable Eliason has been injured and aggrieved
by and will continue to be injured and aggrieved by such
discrimination.

57. The Court should enjoin POST from enforcing
NRS.258.007 and declare the law invalid.
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FOURTH CLAIM FOR RELIEF

(Article IV, Section 20 of Nevada Constitution, Certain
Local and Special Laws Prohibited)

58. Plaintiff incorporates by reference the allegations of
the preceding paragraphs as though fully set forth
herein.

59. At all times relevant herein, Article IV, of the Nevada
Constitution was in full force and effect in the State of
Nevada.

60. Section 20 of the Nevada Constitution prohibits the
legislature from passing local or special laws regulating
the duties of the constables.

61. NRS. 258.007 imposes a duty to meet the
Certification Requirements within 18 months of taking
the office of constable in only two townships in Clark
County.

62. NRS 258.007 is a special law relating to the duties
of constable.

63. NRS 258.007 should be declared unconstitutional as
it violates Article IV, Section 20 of the Nevada
Constitution.

FIFTH CLAIM FOR RELIEF

(Article IV, Section 25 of Nevada Constitution, Uniform
County and Township Government)

64. Plaintiff incorporates by reference the allegations of
the preceding paragraphs as though fully set forth
herein.

65. At all times relevant herein, Article IV, of the Nevada
Constitution was in full force [*21] and effect in the
State of Nevada.

66. Section 25 of the Nevada Constitution requires that
the legislature establish uniform laws throughout the
state.

67. NRS. 258.007 imposes a duty to meet the
Certification Requirements within 18 months of taking
the office of constable in only two townships.

68. NRS 258.007 is not uniform as it relates to the
duties of the office of constable because it does not
impose the same requirements on all offices of
constable within the state.

69. NRS 258.007 should be declared unconstitutional as
it violates Article IV, Section 25 of the Nevada
Constitution because it does not impose the same
requirements on all offices of constable within the state.

V. PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for judgment in its favor
and against Defendant as follows:

A. For a declaratory judgment finding that Clark County
has no jurisdiction to "declare that Robert L. Eliason, the
elected North Las Vegas Constable has forfeited his
office";

B. For a Writ of Prohibition arresting any proceedings of
the Clark County Board of County Commissioners to
declare that Robert L. Eliason, the elected North Las
Vegas Constable has forfeited his office";

C. For injunctive relief prohibiting any proceedings of the
Clark County Board of County Commissioners to
"declare that Robert L. Eliason, the elected [*22] North
Las Vegas Constable has forfeited his office";

D. That this Court declare NRS 258.007 to be in
violation of Title Il of the Americans with Disabilities Act;

E. That this Court enter an injunction ordering POST
and Clark County to cease all discrimination on the
basis of disability including but not limited to Constable
Eliason;

F. That this Court declare NRS 258.007 unconstitutional
and invalid;

G. That this Court award Plaintiff compensatory
damages;

H. For an award of reasonable attorney's fees and
costs;

I. For any such other and further relief as the Court
deems just and proper.

DATED this 2nd day of November, 2017.

EVANS FEARS & SCHUTTERT]| LLP
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/sl Kelly A. Evans

KELLY A. EVANS, ESQ.

Nevada Bar No. 7691
kevans@efstriallaw.com

CHAD R. FEARS, ESQ.

Nevada Bar No. 6970
cfears@efstriallaw.com

2300 West Sahara Avenue, Suite 900
Las Vegas, NV 89102

Telephone: (702) 805-0290
Facsimile: (702) 805-0291

ASHCRAFT & BARR | LLP

/sl Jeffre F. Barr

JEFFREY F. BARR, ESQ.

Nevada Bar No. 7269
barrj@AshcraftBarr.com

2300 West Sahara Avenue, Suite 900
Las Vegas, NV 89102

Telephone: (702) 631.7555
Facsimile: (702) 631.7556

Attorneys for Plaintiff Robert Eliason

VERIFICATION

ROBERT ELIASON, individually and in his capacity as
Constable of North Las [*23] Vegas Township, declares
under penalties of perjury the following:
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Executed on the 31st day of October, 2017.
/sl Robert Eliason

ROBERT ELIASON, individually and in his Capacity as
Constable of North Las Vegas Township

EXHIBIT 1
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EXHIBIT 2

« | have reviewed the instant First Amended Verified

Complaint;

¢ Regarding the allegations of which |

have

personal knowledge, | believe them to be true;

« Regarding the allegations of which | do not have
personal knowledge, | believe them to be true
based on specific information, documents, or both.

| declare under penalty of perjury that the foregoing is

true and correct

Meghan Schaar
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) STATE OF HEVADA
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EXHIBIT 6
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Re:  Meeth Lag Vegas Consable Rotert Ellason
Dspar Mir. Sherlock:
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KELLY A. EVANS, ES(p.
Mevala Bar No. 7691
Lt clsrial law com
CHAD B. FEARS, ES(Q.
Mevada Bar No. 6070
gEsrsaiefuriallaw, com
Evans FEARS & SCHUTTIRT LA,
CLARK COUNTY BOARD OF COMMISSIONERS 3300 Wit Sahara Avenue, Susie #00
AGENDA ITEM Las ¥igas, NV BO 102
Telephons: (J02) B050200
Facumile: (702) B05.029]
Feiitionrs: MfTrry b Wik, A imad Oy Manager
JEFFREY F. BARE, ESQ
P N-:ﬂl::. Bigr Mo, T260
That the Board of County Comminbiaers dechare that Rabert L. Eliason, the elected ABNRAFTLBARRILLP
Horth Las Vigas Constable, has Sorfeited his office and that 3 vacancy In such office et St Ao, Salle 500
exists; discnss and detereming whether ts continue or abollsh the electod sffice of th Tohri [702) 6317555
eonitabbs for sald tewns wafy 3 bl 3 ke -
Facuimilg: (702) 6317556
FISCAL IMPACT) Anarmeys for Plaimifl
Fond i WA, Pl : Iy . [ K
P Cume. 1 Pomtd Pongras v WA UNITED STATES DISTRICT COURT
o el Y A" WA DISTRICT OF NEVADA
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B st grismsd oo assnmsth, mutensions i or rarpes of romglilng wits MRS 19007 sd —d-.
m-t:_rd.;f'i On bums 29, 2004, POST sottied B Do, of Dommdssin il . - » e Defendanis.
R ST T e “_,.._’”"“:T,':._,.rmm: Plainiiff ROBERT ELIASON, am individual and i his official capacity as Comstable of

T i iy b b i Morth Las Wegas Towsship ("Constable Eliason”) files this PLAINTIFF'S MOTION FOR

{1} Declew, pores s WRE 150000, dar Robee | Eluies bai S the decied o¥ice of Consabls for
The North Lan Vigas T ool pranmasst o K25 T50 00T, 5 frrst smeminliaticly, opuiimcsd: i iy by 46

DECLARATORY JUDGMENT. This Motion is made snd based upon the attached points
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office. Mewads law confers mo such judicial sutherity on 3 kcal boasd, and prior o the
remeoval of this acthon, the State Court enjoined Clark Coumty from this very sctisn,

Constable Efiason now seeks 10 formal ize the State Court’s preliminary injusction imo o
F declarmony judgnuent from this Cour, decliring Clark County’s actions s iegal.
Contabls Eliason requesis s the Cownt declare the following:

(1) Oely te Mevada Stabe courts may declare o forfiitune of an elected official's
office;

2] Clak County pomesses no wmilsterl sahedty under Nevada linw o "dieclare thai
Robart L. Elisson, the elected Bonh Las Vegas Constable, han forfeited his office and that &
wacancy in such office cuists™; med

(3)  Agends ltem 67 on the July 18, 2007 Couniy Commission Mesting, which secks
bix “dioclare that thai Foberi L. Elisson, the elected Menth Lax Viegas Constable, has foeicied
his office and that & vacancy in sach office exists,” is illegal under Nevads law,

W UNBISPUTED FACTS and PROCEDURAL IISTORY

B e July 2007, the Clark County Board of County Comenisshoners anesspted 1o remave
Herth Las Vogas Township Consable, Roben Flisson, by passing liom 67 on the July
17, 2017 Ageesta (“Item 677)

2. Ibem &7 stnted as follows: “Tha the Board of County Commissioners delios thar
Robert 1. Elisson, the elocted Morth Las Vegas Constable, bas forfcited bis offior and
that a vacancy insuch oifsce cainsx: and inthe event of & declaration of vacancy, &2 e
13t o methods for Glling the vacancy, {Fee possibie action).”

3. Before Clark Counry could “doclan: that Robert L. Elisson. . has foefeiied his office,”

Consable Eliason filed suit in the Mevada Suate Court, secking among other refief, 8

peeliminary isgustion,

4, The State Court enjoined Clark County from declaring a forfeiture of the North Las
Vegas Constable™s Office (the “Preliminary [njuncrics™), making snong otbers. the
following Findings of Feo aad Conclusions of Law:

*  “NRS 235.050 authorizes Clark Cosniy io (il any vesancy in Constable Elissen’s
position.” [Ex. "A" 21314

*  “HRS 238007 doss nat confier wpon Clark Cousty the suthority o declaee such a
vacamy S B A RS 16)

* A Chan Wierarto action i a forsal and ancient proceeding 10 remove & person
who buas bowm duly chected to public office. [Ex. “A," 230-21]:

* A Quo Waanto setion i the proper procedur for determining a foefistare of
odfibce, including a forfditure as 2 matter of law.™ [Ex. “A," 2:24-25];

# “Clark County does nol heve the ssborty 1 saintain a Qwo Warmanio action.™
[Ex. A% 0]

*  “This Court finds that Constable Flisson will likely nsceood on the menits™ [Ex.
w4 R0,

Aty the $tate Corert issued the Preliminary Injunciion, Clark Comsty remaved thin action
%o this Courl,

ILLEGAL ANALYEIS: DECLARATORY JUDGMENT 1S WARRANTED

The Declaatory Judpment Act permits 3 coonl bo “declsee e rights and other kgal
relations of any interested party sceking such declaration, whether or not further relief is or
could be sought”™ 28 USC § 2D0IGa). ~[Djecharaiory refief is spproprise (1) when the
Jodgmend will sorve a el purpose is clarifying and sculisg the legal relagions im issoe, and
(2) when it will ieminme and affond relicd from the unceriaingy, insecurity, and comtroversy
ghving rise 0 the prococding.™ Fureha Fad S, & Loan dsso. v, A Caz, Co, 873 F24229,
231 {5k Cir. 19E%) (i | ganationd e g ions camitied)).

Here, the Cour’s declarmtory judgment will serve a useful purpose in clarifying and
wctiling the purchy begal isvee of whether, under Mevada law, Clark County has: the unilaienl
| power fa remove & daly-clected officer from his chected-office withost any coun precoeding,
!'nhum:-r. The Couri's declarstory jadgment will also afford relief from the mecertainty
surrounding Clark Cowsty’s il legal s&tlions—actions that gave rise i the isstani procesdng,

Wi Mevasda lavw gramis Clark Cosnty the suthority 1o unilsterally and acbitrariby declare a
Boufieibare of the consable’s offies, Declaring a “forfiviture”™ of mn elected office b manilealy
& judicial Feanstion performed by the couns by lssulng a wiit guo warranto, NRS 3501002,
The sintute provides tha <] ¢ivil action may be browght im the name of the State [ajgaisa o
public officer. . who docs or seflers ol whick, by e provisions of law, works 3 fafeiture
ofthe oifice™ Jd, (Erplasis sdded.) Iadoed, quo warranio is the “exclusive™ remedy 10
etaillengy whether an elected official “has fofeited is or her right %o enjoy e privilege” of
office. Heller v, Legislature, 93 P30 746, 751 (Nev. 2004)." *Qus warsssto peocrally is
availablie 1o challenge an individual’s right se Bold offics and o oust the individual from the
office if the Edividuals claim 1o it iz imvalid or has been forfeited. Larcd v. Tiewiom i re
Teuion, 219 P_3d 594, 298 (Nev, 2005) (emplasis added.)

Meseoies, Clark Comty does nof even possess the standing 1o file & writ quo warrnto.
I this case. standing i instinste a ¢ivill action for geo wamanto rests solely with the Aniceney
General 81 the disection of the Governor. NRS 34030, see afio, Livck v. Teuson (i e
Tewton), 219 P3d 894, 898 (2009) (5o geseral Manding ¥o rogees! writ quo wasranio).

Indeed, pior o removal of this action, the Preliminary bjusction previously issued
enjoined Clark County from declaring & forficitung of the North Las Vegas Corstable’s Office.
T St Cionart madie, amvong others, the fallowing Findagiof Fact asd Conclusion of Laa-

& “NRS 233000 suthorizes Clark Cowmty to Gl any vecsecy i Copstable Elimson's
position ™ [Ex. A 2il3-14):

* “NRS 258007 does not confer wpon Clask County the satbarity 1o doclan sch a
vaceecy, ., " [Ex, 4" 21516k

! dccord AGO 201714 (Febnary 5, D01E) (hobding that “Cuo warranto is not the excluive
remesdy to challenge the suthoricy of & county afficial so bold office” becaue NRS 281,440
jpermits removal of an elecied office holder for “nosfextance™ in am independent civil sction).
AGD 201 7-14 serves i confirm e the Nevada courts, aloac, bave the power o remerve an
ehoctiod official from office—Clark County does nof possces that authority.

*  “A (hea Wasranto aclion is o formal and ancient procoeding 1o rensove a person
e bas been duly elected o public alfice™ [Ex. “A" 223021}
® A (oo Waranio action is the proper procedure for detersinieg o fosfeinae of
office, including a forfeiture & @ matier of law,” [Fx. =A," 2:34-25];
*  “Clark County does not have the suthorily 1o maintain a Quo Warrnts sctios.™
[Ex. “A" X0}
# “This Coust finds that Constable Elisson will Hkely suesosd on the menits” [Ex.
A" 3:02).
In mecordanes with the Stabe Couart’s Prelimirary Injunction, Cosslable Elizson now seeks
& judgment froen this Court declaring the fallowing: (1) only the Nevada Stale courts may
declare a forfeinee of = elected official's office; () Clark Cousty possesses no unilseral
suthority under MNevada law 1o “declare that Robert L. Elisson, the chectod North Las Vegas
Constable, bas forfeited his office and the & veeancy in such office exists™ and (1) Apenda
Isewn 67 on the July 18, 200 T Cousty Commission Meeling. which seeks 1o “declare thas ikai
Rohert L. Elinsoe, the elected Mot Las Viegas Constable, bas foefefied his office and that a
vacancy In such olfice exists.” is illegal under Nevada law,
DATED this 17th day of August, 2014,
jl.sun;urr-;l Barg |Lp

EFFREY F. BARR, ES{.
Mevada Bar No. 7269

banjiEAsheradi e com

2300 West Saharn Averwe, Suite 900
Lat Viogas, WY 89102

Telephone: (T02) 6317553
Facsimile: (702)631.7556
Attomeys for Plaimtiff Roberi Elison

EXHIBIT
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IMETHICT COURT
CLARK COUNTY, NEVAIA
ROBERT ELIASOM, s individual and in bis | Case Na.: A-17-758318-C
Mwumdﬂw‘m D, Moz V1
Vogas Tewmibip,
W,

Flaintif¥, ORDER GRANTING FRELIMINARY
IRJUNCTION

CLARK COUNTY, a subdivision of
HSH::EM KE SHERLOCE, =
i official s Exeeutive Discctor of
e Mevada ission on Peace Offloer
Stendnids & Traineg,

Plaintilf ROBERT ELIASON, an individual ared in his oficial capaciey as Constible of
mmvthMpmﬂwnﬁﬁdmummmdmﬂ
Prohibition, o in e sl ive B inary Isjunction {“Mation™), againsi Defendant
CLARE COUNTY {"Clark Counly™). Clark County filed am Oppositica 13 the Mation.
Comatable Eliason filed & Reply in mupport of his Motica. The Court held a hoaring and heasd
ol irgussent from counsel for both pertics,

This Court, having seviewsd and considered the papers and pleadings on file berels, and

mmummmmmm.u-cmhcby
miakes the follawing Firdings of Facts, Concuiiont of Law sd Onder.

w
- In light of the expedited saters of those procesdings, the Conrt addresses the Motion

for Preliminary Isjusction, the al relief sought by : [ROP
2014 aud dechpss o jitot « wet Jmﬁﬂ’
2. The iasue Beforr the Court om the Motisn for Preliminary [njusessn 3 whether Chirk

Ceunty han the sudority wdtlan: Erfei e of Conmsble Flinson's position pamant
ta HAS 258007, [ROP 3516-19,]

-

L NRS 00T requires O biloy i ties ard beip: crver & certan g
mwmuln]’—a:mm
‘T{Hﬂﬂg'ﬁpﬁd
ﬁ {_ fipceen i‘i
IGD ruq-lnﬁ murm
posities. [ROF 308.]

L

5 Nummm-ﬂm \Fﬂ' ﬂ
wl fga ]

s mm i it
mdﬁemmupﬂummﬂqwﬂmmmmww
provisions of L works a forfeiture of the olfice.™ (o Warmseto scrion™)

rA A fua Warrando action (s u formal snd sacient proceeding 1o femene 2 peron whe
has boen duly ebected o peblic offce, [ROP 31:10:06.]

B, Writs quo waradite are set ot in the Mevada Cosstitution ai & remedy that §s sveilsble

1o &b oouirts of the State of Nevada and NRS ch. 35 cutlines the process.

B A Qua Warrants scfion is the proper procedus for d imlrg w St ol alfice,
Including a forcfiters as a mamer of law, [ROP 11:21-24.]
10 WS 35,000 conlars difyy 8o Ertitule 2 G W i lcly o the Aemey

Cenoral at the drection of the Govermer.

R

;:3- ,@-ﬁ

= E*E%%‘:ﬁ

=)
L g
=

A

. mmhnmm
a;l;-ca-l "ﬂim’ &
[FX .q mmu
dpﬂknfﬁummb}mmarh 12 -35]

IB.MMMMBWMMWNM
peeliminary injoncuive selssf: {x} The threat of immediste, ircpazablo hanm; (b} the
likelshind that the party sedlusg & peciminary i willl be fal on the
mﬁmmﬁmmmmmdmm&hhﬂ
ihe party seckisg e proliminary isjunction; and (d) whether lssusnce of Fhe
pesliminary injusction i & the public’s Ieeres. Clark Cownty Schosd Disricy v,
Bechanan, 112 Hev. 1185, 1150, 124 P.2d 16, 719 (19961; tee also, Nuwber Oine
Riewt-A-Clar v, Ramady fans, 34 Mev., 779, T80, 987 P.2d 1329, 1330 (1978).

14, !Hl&uﬂuﬁﬂqwﬂﬁlﬁum%nmdmﬂtmmﬂfﬂm-
25 k1)

15 This Court finds that stass an isp 1, imeparable Ejury G hie Elissom
worald peew, [ROP 3128 )

16 This Court finds that the balance of the hardships weighs in Constable Elisaos's Srvar,
There is mo appareet substsntial or coain imepansbls ingery to Clark Couwsty if sa

i issued; b . Comaablo Eliason is likely eo suffer pebstansinl and
Irreparable injury if am injunction i sot imud, [ROP 32.9:14)

17, Thés Cipurt fisds Bt in fermss of publie policy, the Quo Waerssts actisn i the
estabilisteed method to erusure dhee process b aforded and all rights are peotecied befiore
mmmnﬂdnhmdﬁmnr&:mwukpdkrmmpud
the: preliminary injunetion om that basis. [ROW 32:1520.]

faLIE 1)

IT 15 HEREBY ORDERED that:
I, Plaissiif's Metion for Preliminary Injusction is herchy ORANTED,

1. Deefendus Clark County and its goversing body. the Board of County Commisissrs,
and its sponis and emplayees. zos cajoined and restrained from procesding during the
pendency of this setion in voting on or deelaring the forfriture of Robert Ebisson of
the: Difiee of Comitable of Morih Las Vegas Tewnship;

3. Defeadant Clark County e iti goversing body, ihe Board of County ©

and its mpemts and emplayessane enjoined s restrained from procesdisg during the
[pendeney of this action in Glling sy vagancy in the Office of Coastable of North Las
Wiejgas Township, enless such vacascy is declared purissar 16 a Nevada court inswrit
D WRITHMD,

4. Pluesils bond posied pursusst to MRCP 65{c) with this Coeet in the sseent of
51,000,080 on Fuly 17, 2017, shall remaain on e with this Court.

KELLY & EVANS, FSQ.
Hivada Bar M. 691
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CASE RO, 2:07-cv-JN7-JADCWH

8

COMES KOW Diefindant CLARE COUNTY, by and throegh its eosnss] of recced,
THOMAS D DHLLARD, JR ES0. of ihe b firm of OLSOM, CANSON, GORMLEY,
ANGULO & STOBERSK] sd hereby opposes Plainif's Medion foe Declarnioey Judgment
[, 41 ] and menves fior roconsideration of the state court onder dated Augus 15, 2015,

This Opposition is smade-and based upon all the plesdings and papen oa file herein, the

that mary be introduced at the G ol

emachied pouts snd suthorites, wogeter with my g
hearisg this malter

The parties evidentdy sgree that [ssues presented po the Coun with regand o Plaise(Ts
claims agains Clark County are questions of liw, The ficts sre undisputed that Phintiff, the las
chectid Morth Las Viogas Coratable, has mot become s category [, certéiled peace offlcer by the
exlonded deadling pormitiod by NES T58.00N 1) even though mone than twe yeans: bas elapsed
since the deadling passed.’ The guestions of law pertain 1o Clark County's potential sstulony
remnédies ba pemiotve the noe-compliant constable from office. Plaintiff has stiempiod b limi
ezl ol public efficers from alfice caly 10 the procedure prescribod by MRS 25.010, or qur
warrare. Flaintil seeks o define quo warranto a3 the only “proper procedurns™ bocame “Clark
Cemnty does not have the suthority o maintsin s Chuo Warranto action.™ [#41, pg. 3 lines 7-10).

Pladeniff obinised o preliminary Esbonetion ceder froes the siste coun priof io remenval that
shauld have been nerrewly wilored 10 whether NRS 258,007 provides an independent baals for
rermoval ! Clark County argued thar NRS 725.007(2) waa o self-execsting statne that caused
Plaintiff to forfeit his office after be fiiled 10 obtaln 5 category I certification by the time allotied
st forth in MRS ZIE.007(1). Lnother words, Clark County inserpreted the statuie 80 bold that the
Fonfzitere of Plamtills officn went into clfiect imenediately al that time withaut the seed off

"WRS 23800T1) states:

Esch e of'a chip whose: popelation is 100000 or mars ssd which is
Incaied i a county whose: popelition is P00,000 of mode, . . . dball booome
certifbed bry the Pence Officers’ Standards mnd Corremlssion as g
category [l police olfioer within | year alber the daie on which the consiable
wommenees bis or her tenm of offics or appoi wnless the iwison, for
cxoend & months,

VMRS 258.007(2) ek

If & comatsble doss paot compdy with the provisions of subsection 1, the comtable
Borfelis bis oo her office and a is creafied which musi be filled in
acoordancg with MES 238000 [by the boasd of county commisisonsn],
{emphasia added).

mubasquent coust sction, The sale court disagreed with Clark Coussy's interpestation and
concludsd thae NAS 228 007 was ot self-exeouring, Bul sequinsd & separaie judszal sotion io
effect a forfeiiure of office. Clark County muinising tas mlerpreistion wes congmry & the
legislative intent and the plain lanpesge of the statwie snd, S, the riste ooort onder shoeld be
rewidited by this Honerable Coerl. Clark County farther contends novw that this mainicrpretation
wi agprrvated by the inelusion of sens dion in the onks indcating that gue warmams ks de

1 exclusive remedy to oust  Mevada public official feom office. Plaintifl"s mothon scemingly
|| socks a doclarstory order from the o that i ty elevades the

prep remedy afcta part
of thin order 8o stied a8 the low of the case. The forrpoizng makes clear that quo werromts id ool
the anly “preper pevceduse for determining a forfeiture of office = and this argussen is plainly
doclarsony judpment by insicad doclaring that Clark County bas aliermative siatstory sstherity to
taky action b remens PlaingfT from oiffice puriuant to both MRS 183440 (mmovel for
| nomifeananie) snd NRS 25 000(3) (abolithing the office), The Cowrt dhocid alio grest Clark
Cousty"s motios for seconnidenation of the eoder pranting the prelisineny injunction by finding
the forfeiture classe of MRS 228,007 s self-executing and n Independent stahsiory basis b
remervg Plaindifl from office.
CROGROLTST

ERTINENT FALT N0 PHOCETLE

L. 1n2013, the Nevads [egislatore passed MRS 258,007 placing requirements on

| cerizin constables of larger wwiships to comply with certain Nevada Peace Officers Standasd

1 and Training (“POST™) requirements met forth in NRS Chaplor 149,

| = The City of Nooth Las Vegss quafied a5 oae of thase worahips o thar dme

E ‘becaase [t had n pepulsthon well in eocess of 220,000 mxd i Is booated in Clark County that bhad a

¥ There was i sssndment b5 NS 258007 made om Jun: 9, 2015 that d&id not change the

for Plaintiff 1o become [ pewce olficer in MNevada that were pol in place
with the original legistation effective buly 1. 2013, Contrary to Plaitifl™s mggestion otherwise,
he law did sot place additional requircsseats on Pleinsi(l afer be took office. The spplicable
Twn versions of this staiuie e aiteched s Exhibit==A"

platlon then of appeon=snely 2,000,000 "

1 PlainsiT Fobert Elssos was elseted In 2004 s teck o &3 e Nonk L
Wegas Constablo on Jamsmy 4, 21015}

4 O Movember ., 2005, Plaintif oistained a six month extension from the State of
Mevada POST Commission pursuint b MRS 289,550 and consequently had until July 4, 2016 10
complele minimon sandands of tnssing for category 1l pracs officen perrant to WRS 269,150
o contizae o hodd his clected office.”

5 O Jane 29, 2004, de Staie of Mevads POST Cosenlasbon sent the Clark Cousty
Comesiztion a written notion that PleinsifT had mot met the requirssests of NRS 239950
comiegrntly, be was declaped to not be a cartified peace officer. The comespondence further
staled that this febars to complete the traingsg sesulls in the Sorfritee of his offior parmsnl o

NRS 238.007 snd provided Clark County 8 notification that he does not bave ssy pesce oflicer
¥

P
6. Omluly 8, 3017, a year Sollowing the POST sotification, the Assistant County

Masager cleared flem 67 for the spenda for the July 18, 2017 meeting o proceed with Clark

Clounty's itatutory oblipations under MILS 258950 to Bl the vacancy of the North Las Vegas

Constable’s offics which hasd becoms forfit parssant to NIES 2580077,

i

‘wwow_cityofanrhlitvegss. comThy CityMusages POFs EronsmicDevelspmentoah
_Las_Vegas_Cverview_March-301 3 pdf

mnwwmwmmm Veriflied
Cormplaien ot pars 9.

¥ Exbibit } s Pleindills Motion for Wit of Prohibitios.
" Jusse 29, 3316 Cormepoadence From Exccute Diroctor Michaed [, Sherlock b the Clark
County Commission ind Chark County Comnsel, sttschod g Exkibil “87,

" MFLS 255000 asten: “Except Sor those lownship thal the boands of county commissioners
lve demermined do non sequise the offioe of coratsble, if ary vacancy exists of oocurs n the
wifiee of conmable in exy towerahip, e board of cownty commissiossn shall sppodai & person
o fll the vacamcy paresnt 1o MES 245,170, {emphasis added).

Meghan Schaar
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T O July 14, 2017, Plaintifl obdained an ox paris ovdar for a lnmponry restraining
ander enjoining the Board of County Comesissioners (“BOCT) from proceeding with iems 67 o
the agends fior saocting on July 18, 2017,

B On August 18, 3017, the Eights Judieial District Cowt of Nevads, the Honomble
Jadge Elitia F, Cadizh, emtered an order granting Plaintif™s motion for a preliminery injunction
and emjoined Clark County from “p ding during the pendescy of this actics in voting on or
dilaring the forfiziture of Robert Ellason of the Office of Constable of Monh Las Veges
Township o filfSeg & vacancy for the office “unleit such vecancy is declared pormant 1o a
Mevuds court i 8 writ of quo wemns. ™ The disriot coon deelised i lssoe 8 writ of
profibition o the i, however.® Tha order farther, in dicta, stated tha following:

Pursssss 1 Heller v, Legislature, 120 Mev. 458, 463-64, 53 P34 746, 751 (2004),
s Warmasns (5 the excleive remedy o obtaln o doelesarion that & feefisinrne of
pulslic edfice has oeurred by provisios of b including thas is MRS 258007

Thee distriol cown Perther concisded a3 & maiser of o that *Clark County does notl harve suthoricy
1o maintain & Quo Wamanto sction." The district court thus found that the only parties that kad
stisding to pursse such B sctoa were the St of MNevada snd & person “wha claims a night 1o
hald, maintain, or assEmg 8 ghves public offics wien that right ix dispoted or comteated ™

. Clark Connty then cemved B inem from Lhe BCC mecting agends schoduled for
July 28, 3017 wrd has taken 5o sction with respect (o (he lssee since thal time pursuant & the
<oty oeder.

18 O November 2, 2017, Masscff filed s Firm Amended Comspliat snd included,
for the find time, & fedoral clainy for relfief purmant io the American With Disshilisics Act of
1990, 42 S C § 130,

* Cvder Ciraating Preliminary Injunstion, pg. 4 ansched s Exhibit <C.

W I &t pg. 1, lines 5-6.
" Ik, ot pg. 3, lines 1-4,
I, ot pg. 3, line 1,

I 11 On December £, 2017, Defendant Clark Cousty removed the action to the LS.
Ditstrict Court off Nevads based upon Soderal qacation jurisdictica.
1L On Febrmry 5, 5018, the Staie of Nevads Office of the Atiomey Cenenl lmsed
AG Opision Mo, 2017-14," la expeess disagevoment with the ooart's onder granting 4
off the ACH opinlos sistes the Sellowing:

e L .

¥ e suEmmAry

warramts {3 wed the evclusho ressly 1o challemge the wathority of &
m.ldhbﬂm_h?um whujmﬁ?@uﬁ;
jpuabilic office, Iy : FoqurTmerty ==y

| The AG opislon forther smuted:

qpaction herw concemas the removal of 8 constabla for failure o flfill &
mﬂ-ummmmmu requieed
of the

Al failam fe oo
POST goetifigd within the tima regeired is prasonably defined =
anlhe'hﬂltﬂufuh luamq-hlh: e

Domfieagance, o jush, i beaies for ressoval pusisat 1o KRS
15 Owm Augus 07, 2008, Plaerdl flked o motica for declarsiony judgment pursaans io
HWUSLC § 101 roguesting the ULS. District Cownt of Mevads o declare the following:

() onlyihe Neveds Smee souns may declere & forfeinire of an elacied
olficial’s office;

(b Clark County possess no unfiseral sathority under Nevada law =10 declars
that Recbert L. EXason has frfetied his office and that a vecancy aiis for
the North Las Vegas Constable; and

(ch  Agenda lem 67 which was on the BCC hearing over o year ago is illogal
uacber Mievada law.

14 Plaintiff has oill ot obtained & Nevsda POST category 1] certificate, Stapite
Being oo well over bws yean late, that i3 required 8o contisue o alficiae in the office of the
Tord Las Veges Constable purruant o MRS 258000 1L

* Seate of Movada Offioe of the Atiomey General Opinion Mo, 2007-14 (ismsed Febnary 5,
2018}, antscied a3 Fxkibit “D",

¥ Ll p 2 (emmphasis added).
il ot pg. # (isterral citations emined).

Dist. LEXIS 48486, *23

L LEGAL ARGUMENT
A

The Nevals Legnlateee in MRS 183 440 clearly gave Clark County standizy 1o ke
action o remaove Plaint T s the Constable of Nonk Lix Veges for “nesfesssnss™ when be fallsd
10 comply with the training asd oortification requiremsents impossd by NRS 25800711 The
ulahAE cooets B preseduns for persons, inghuding mranicipad metites., b sork the svmeval of'a
perzon from any office in Nevads that i sob sxpresly cxcsspund for both malfessance and
monleassnce. The distriol coent's arder making the determénation thal guo warrowo was (e
axclusive procedure (o remove PlaintifY from offfce and Clark Coundy had no starding to filo and
wach etion s plainly inconsiitent with this statute." A Opindon No. 2017-14 comeatly
dsiermsined that NRS 2E1.440 |4 an aliernative basiq for remenal and Clark Cousry has stasding
1o flle & complaint in cour requesting remsoval of PlaintilY from the office. (Exhibit=C™). This
Cosurt, thevefore, shoukd not efSecnualby affinm the legally unscund dicts ks the oeder granting 4
preliminary injenction or grant Plaintifl's motion for o declamstony relicf thas s clessly
inconsistent with NS 255,440 s corectly interpreted by the Atomey Geeneral's office.

MRS 2133 440 (Remeval of cermsin publie officen for malfesanse or ronfassnoe:
Procedure; appeal) is & separsie peocedure than quo wamanio that the disinct coun failed o
sccoumt for whin ivssing the prolimizary injurction onder. NRS 18342001}, in pertinent part,

e wha shall hersather hold sy
offioial sct i the marner and form prlmwmmwhu

L Mamnmﬂﬂmﬂ mwﬁw

complalnant, is presented o the disinet
mmmjmm;ot

** I faimme o the drrict oourt, ihe tsess of excheive remedy was dicis 5 the concluion of
this lanpaage was sl mecoisary o enjein Clark Comty from declaring that the fosiicites
sirealy eirurrad and taking sction 1o appotnl & replatement withoul secking & courl feder as

would be required mder either qoo ucomplaing filed p 1o WES 83 AHCE).
() Hias refused or neglecied fo e edflcial duties
pertaiaing 1o e oflices & proscribted by lav; o
(£)  Has boen peilty of any malpractics or malfeasance in office,
e coert shall cite the chasped to before it on & cortsis
h.ﬂmﬁlﬂg?whh Emlu:;wh
wi O that day, of some subsequent day
ol imicwe tham 20 firom hat om WEE
presenied, the court, in & summary shall peecced 13 beas

(emphasis sdded).

Thee siatute plainly gives “s=y complainant™ siesding to flle o verified complaiat in court
alleging that the constable sefoued of seghocted 1o perform dutiea preseribed by b for failure to
the failee 1o comply with NRS 25E 00711 As memmarized by e stiomey general's office,
“any persom may make o cerdified complaing againe a constable who has refised of negloctad i
perform his official duties as prescrited by law.” (Exhibit 07 pg. ¥ After the complaist if
Eiled, “thse covert willl Fvoe an onder 1o sheow cause o consider the charges of the complaiat. KRS
2E3A40{2)." [, Therefioee, the district court"s ceder, preparsd by PlaistiY, stating in dicta that
e warranio was the one anad oaly way W mseeve Plaintisf from offios snd Clark County does
nid barvg sanding te punue sy wach action is plainly erenoou,

The Court should not, thaveforr, grast PlaintifT deckamtony padgment t the exent ke
secks an onder declaring that Clark County doos not have the legal authority b0 seck his removal
from odfice. Mevads lww does not immusize office bolders froms removal froms office outside of
gy warrat, codifled (n MRS 35010, Pui differecly, Nevads lew does mot limit sctions 1o
remen public officials from oflie 1o thess beosght by the State of Nevada or those persons
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harving ws interest in the offics emseives. The Court shoubd affirmatively dockass Clark County
may file n eoemplaier pusuan s MRS 283, 4007) withoul being in vielssion of sny onder i this
instml sction

B Clark Coanty Has Autherity Under Nevada Law ia Abalish the Office of the

Horth Las Vegns Convisble,

Clark County ilio his suthorizy wsder tate Low 1o abolinhs the foe of th Nor Las
Viegans Conssbile cm & detesmination that the affics i “sol necesasry ™ NS 258010, s partinent
part, stases:

(3] lnacounty whoss population:

(b 18 700000 ar maore, if the board of cousty
commissioners determines that the offlce of
crmaisble i1 not pecciary i one of mone pewsahips
within the coundy, i may, by oedimamds, ahalish tha
office bn thoss srweship.
mnmm-mnurmmm thae bouned of
COUECY 3 mmduiﬂn conunhis
0 parvg withou
mmhmwmumeMMMﬁw
warrante, through shotitsing the offics eliegether, This i ancter averos availsble for Clark
County 1o remove Plainiif frem office upon excreining 3t disceetion s finding e office s not
nevessary.'” The law makes cless than, contmry to Plafarifi*s assertion otheradse, that only the
Hevads saie courts may canse Plaintiff io be remosved from office. Plaindiff canmod obtain a
declaratony judpment that stands contriry 10 The clear aushority given to Clark Coenty peswsst 1o
HRS 258000, The Court thoeld thertfore deny Plaintill™s motion for declarmiorny judgment
inasmoch &1 PlaintilT secks an order indicating quo warranse i the proper procedere for rermoval
and Clark County iis precluded bey law to remerve Mlaing{! from his offics upon a finding that the

olfion ix no lonper novossy.
Hid

;ﬂ:ﬂmwmuwww.:m&m?wwmu
1%

Clark County maimaing Plastl fuefeiled his offsoc & o ssatier of seld-cxocuting seatutory
o prergnard 10 NRS 255.007(2) when ke did nod obiain s category [ peace offfces ceniiBeation
fovem Mevads POST by July 4, 2006, The district court failod to propexly interpect MRS 2538
ereaizng an independent basis for custer of 3 tonstable from offios that fadled fo comply with the
clear-ut rining requinements of the office. NRS 158,007 sates:
| B Each constabls of a township whess populstion is |
-ﬁmuhu:.dmmmw; ot
mare, and each constable off a owmbip mml:.nlm
than 700,000 shall become certified by the Peace
Standards and Training Ohmﬂmmhlmﬂwhiﬁn
vdﬂlnl[uiﬂulh:d-tumﬂ:

ﬁhmﬂdﬁwnw B comamisson, for

pooon] coree shoswm, gTEncs im writing an exiension of time, whick
mus met overed  montha.

F3 H 2 gonstable dogs not with the provition of subsgction 1, the
constzble furfelts his or ber mnd m vacancy s oreated which must bo
filled in acooedance with NRS 258030, (emphasis added)

The: word Soefil in the slatuts & dispositive—partcularly because it is direcly sstached
ﬂhhlmhbﬂhm&dﬂhﬂlmﬂmﬂmﬂmwmm
Oficers* Standards sd Traising C

It s Bven widiely recognized that the word in s statote involving the fatles to ssont
neorszary and unambipenus requinements is proaf positive that the drafler inlendad e provigion
0 ba seif-ewecuting. Sco . Staig v Murphy. 347 Mo, 434, 145 5.W.2d 517 (.G, 1% jen
banc); Qakland B. Co. v. Oukland, cic. B Co,, 45 Cal. 363 (1573); lore Boooklvn, sl BY. Co.
TN Y. 245 (1ETE); o aleg 6F Am e 2d Pebdlic Officons and Employees § 138, p. T42;
NbcCraillin, Municipal Corporations, vol. 4, § 794 [n other words, the wond capreses B
intention that the forfeiture shall ke place upon the happening of the expeesaly iied
wwmmmdqﬂmﬂw«-ﬁmuwmw
entity, Los Angehes Athleti: Club v, Boand of Harbor Comm'e of Los Asgeies., 130 Cal App

576, 387-33, 20 P:2d 130, 135 (19330 "Whhether o breach of conditions, bry the grastee of o
franchise, works a forfeiture fpig i depends on the hanguage of the gran of the governing
statute .. . If the statule provides that failure 1o complene the week within the thme specified by
the municipality works a forfciture, the sstute is self: g, and fallure so complet the work
withis the time specified ipso fsclo forfeits s franchise. ).

In thede cincumstances, the courts should thus give effect 1o that inbertion whenever the
quesithon i prescrted in a judicial inguiry, The lanpeage of the law in quettion ia plain and
ensesbiguous and the ooun st give 6t bo the law acoonding 10 its plain ssd cbvious
meaning. The satuie affirsstively ststes the office in foefcied upos the flere 1 botome &
category Il pesce officer in the appoirsed time. The weed forfeits sakes clesr that the triggering
event has slready cocurved snd regeires no flather action to be 5o, 1f the leglabunse Iniended that
the lack of & POST certlflention certl Beste was woi sufllclent in s of Bself, b would have used
the language “may become: Forfislied ™ but It did not do so. The legisliture also could have siated
that the office holder “may ba remeved™ had they intended for a separste court sction be filed 1o
offoctate t ramoval-as they did in MRS 2E3440(1). There i no question of fact in this cane
that Placagil¥ did st moet this requinament and so the lericitung of his olfior ke abeady
e,

Plalatidl effectively rewrites the seatute by igaoring the term foeficl” snd “musi™ in =
amempl 1o transfioem this mandatory, sebf- irgg. and Immedime Sorfeinure and office vacancy
imtin & nonmesedisne, dasraionany process (Fequiring § oou i grani & pefizion which has
Timited standing), 'Whes Isterpreting & stasussry peovishon, the court must first look 8o tha plsin
isnguage of the stetwe. Cly v, Fighth Jud [is, CL, 303 P.3d §9E, 502 (Nev. 2013} Legislative
imient s the controlling factor in siabstory construction. St v Casanio. 120 Nav. 1008, 1033,
162 P2 SBE, 350 (00:4). The courts thes avoid statutory interpectstion that renden: lenguage
mcaningless or superfluous and il the itahne's langeage i clear and snambaguous, thiy court
beoudd enfinrce the statute as writiers. Clay, 305 P.3d s 902, “Likewise, this cour will lnterpret s
rule oo sistote in hareseey with other nales and stanuies ™ Jd,

PaimifTs inserpeetation would commvens & cardinal nle of ststatory comstruction o

aviid &5 interpretatios. thal renden a atete in whelr or in part mapatiues o 3 adlity. 3o
Milier v, lgmacks, 112 Mev. 930, 937, 921 P.2d 382, 856 (1596); soe also Association for Loa
Aasclon Deputy Sheridls v, Cosngy of Low Angeles. 134 Cal Appodth 1336, 1544, 63 Cal Rper)d
565 (2007): b e Maricopa Conrny Supge 1, Mo, 54 P14 390, 363 {Asiz. App. 2000, Cagm v,
City & County of Hopoluls. 98 Haw. 233, 250, 47 P.3d 348, 365 (2000) Stage v. Peard. 32 P34
118, 121 (T CLApR.2001), PlainiTs il 10 give bevd 3o the forfsitess poeviibon
disrcgards e plain meaning med seeis 10 pewrite the statute and subvert the inoel of the
legislature, Applaation of Picseo Mill Co, 83 Haw, 573, 407 P24 549, 552 (1977) (boldisg.
thi the fallure i effecnmie the plain messing of the forfeners of padpabip provilos woeld
The case Plaintift principally selied wpon in his ssotion prectice befoee ihe diriot coorn. |
ous not sugges! thas there is sy other way to inberpret the sabject statuse. The cew of Lusck v
Tgaton. 135 Nev, §74, 219 P.3d $93 009 has go bogal or factual through-Bsg connocting il i
e stmtute o this case. The case fwvolves o Nevada citizen's stiempt W remove & lemporanily
appointed district court judge from office. The petitioner Kiled & writ of quo wasmento o comove
Dudge Teules froen offies affer tie snormey penerel refussd 1o do 53, The Comt ensmined KRS
Chapter 15, mtitiod Quo 'Warranio, and determined e begislature did not authorine gue
e sctions by private citinern with oaly s penoral interest in sceing siaie low epheld " The
Court noted that pursuant to NES 35,050, only persons “claiming o be entitled to s public
office,” or otherwise thmugh the sttomey pencral and “on the leave of the cours,™ may commence
B quo wmsshy scilon sgsine te slleged enlawiel offioeholder or uvarper. [d, 51 879, 219 PR3
a1 E9E. The petitioner’s wiid wan denied because be did not claim o be etithed w the offize.
Flaistifl suggpess this case smsds For the propositios that oaly te Atiomey Genoral or &
parzon ¢laiming 40 be entithed 8o the office of North Las Viegas Conatable’s offios roprosent the
oaly persoss having sssding 1o remove bim from hisoffice. This i m feir resding of those
having standing pursusst io NRS Title 35, The case Bowever dows not st the limits on the

" The writ o “quo wirmnto generally i svailable 1o challonge an Eadividual's fight 1o bold
olfice 1o oust the Indhvidus] from office il ihe Individual's elsim io it I brealid.
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wniverss of poasibilities 8 io bow s offioe bolder can lode his o ber office dee o nondessance
or minfeasance. Chearly, the duly elecied Nevada leglalanere is g 1 s pasa beginl
creating alternative means: of removal of & state offiocholder foes office, just like it did when it
padiod WRS Chapler 15 (o Warranio). This is of course precisely what cooumed when the
legilatere passed NRS 258,007 creating a sebf-sxncuting stahae ramaving & coméble Som
office upes Failure 1 Al Nevada POST roquinessntt in e allotied time.

i mddition, the legialatere also paised & very spoeife atetue applying 10 constables
directly, &s opposed to the general (heo Wiarramro sstne that b spelication 1o sll stme pubiic
olfioes. ™ The cowrt should not cosaires the generl (o Worranio siannie io preempt the very
constable specific peovision of NRS 298007, Sop, g, Hinck v, Usited Stases, 550 U8, 501,
506, 127 3,01 1011 (2007) (dencribing the “well-catablished principle™ that "a preciscly deawn,
detailod statats precmpts mors gencral ressodies™; X Tom of Wi Trt v, Usited Siafes, 550
U5, 429, 433, 127 5,00, 1 763 (2007) (seme); Radeasrer v, Tomch: Boss & Co. 426 U5, 148,
153, 96 5.CL 1989 (1976) ["Where there i 2o clear intention otherwise, 8 specific stahne will
ot e eoetrolled or rellified by & general one, regardiens of the priodity of ensctment ).

Plainciff does mot segue that he s complied with the POST certiflcathon requirements of
NES 25500715 e mcher caly conbesds Clark County backs methority fo move foreard o
replacing him as the Morth Las Vegas Constablo under NRS SRO0T(1) This anpunent is at addy
with the plain language of the statuse, Plaintils concexsion that he b not obtained a calegoey
11 peass officer cenification from MNevada POST by the exiended deadine of July 4, 2016 tiggen
of NRS 35.007(2), Plaiosff consequently forfetied bis

S Fy
e gl g P

office by operation of stamtory Luw 1 than thee. There is sbsolutely no statobory nequi fior
Clark County bo obeain a judicial declamtion before replacing Plaintifl in this public offior, Clark
County therafins has Fell wathority affoeded by MRS J8.007(2) snd NES 3R030 10 put the samer

o & preblic meting agends asd RISl it ministerial dety wot fiorth in these ssnner, The Count

™ ={Jen warrante procesdags originated ot commen law, bul the right b3 commence ks mtin
I iy v b sine been codified st NRS Chapier 35, As codified, guo worranio is sued
i sho prerogative of the govemment with firw exooptions.™ A0 Crpindon Mo, 300 7-04 pg. 2
(Exhibit “C7).

Althsuph the term "Motios for Recosaideration” is ned specifically mentoned in the

Federal Rules of Civil Provedure, motions for recorideration are cenuisly parmibaible in Fadenl

prastion. “Roconsiderstion, a8 pononlly wad, is a reconsiderstion by the same Court st which the
original desermiination wan made.” Above-The-Bell Lo, v Mismill Bohsonan Rocfieg, los. 79
FRD: %9, 100 {ED. Ve 1583} A motian for sl are properly comidered in de
ciroumatances of @ non-final order parsasss o Pederal Tode of Cindl Procedere 60(h 08" S
Bl v, MU Jewslcy, 950 F-2d 1437, 1442 {Wh Cor. 1991). There are generally iheve growsds
it venrmant recorhderntion: (1) an isnervening ehange i= comrolling bres (2) e availability of
new gvidance; and (X) the need a corvect & chear emos of prevent manifest infustioe. S School
Disrisa o, UL Bulinemnah Cosnty v, Acands. boc.. 5 F.3d 1255, 1263 (W Cir, 1993).

In ek ecinesr cae and a gel Borth in soction (1, there ang eleas crmors ol Lo with the sisee
court order pranting the mothon for preliminery Ejunction b wasmsnt sdermtion of the
issurs now. [n fact, the disorict court judge eniored the order Bully interding that it was not 1o be
i aidlar and Bat adezation of th b wars evpeted bt e Ginst
el ineg b e weil of prokibidon.™ (Exhibil “C™ pg. 2 ey 561 The dicts poron of e
aqdher prvisining b g warraneo is pariculardy approgriaie for reconsidenstion beomise i was
ingludod im the onder gven tomgh i was nod Gelly and iy litigatod bafone te dirrict court, it is
in clear ervor bocsie it conllSots with Nevads saimes not considaned by the saie coo and is

¥ For purposes of moeonsiderstion, thare is no difference betwoon Rube $9e) and Rels 60(b)
pestissend o (i Eatent . The critiial distisetion betwoen e Do molioed in s
reocnsideration coniext is that a timely filed Rube 392} motion todls the e for filing & notior
of appeal and & mation for reconideration afier tha ton day period under Rule S0 docy soL.
S Lisined Ssaies v, Mussi-Calogy, In., 950 F.2d 394, 39697 (Sth Cir. 1992} Inthis case, the
order was entered on October 21, 2008 and Maintf1"s wrisen request was received by the Coart
o Movember 7, 1008, 'Whethér a timaly Rubs $9 mation filed within 10 dayi or 4 Ruls 80
Entionn, the ouicoene 19 ihe s o Plairsi(T he failed 1o demonstrate & ke 1o support
reconsidersilon

‘highly prejudicial wp Clark County b it may forechme clear-cul v righis. In sddition,
the pomion of the order Bmiting the spplicaticn of NRS 258,007 by misinierpreting the section
reganding the offsce being forfelsed upon fallure in timely comgply with the prace olfices training
regairesrent s slso in clear emor and worthy of reconsideration. Therafors, Clark Coventy
respectiilly subemits that te clear emors in the prior oo onder should be reconxidoned esd
reversed by this Bonorable Court.
V.  CONCLUSION

M ACCORDANCE 'WITH THE FORBGOING, the Court should demy Plaintifi®s motion
flor a declaratory judy 10 the Dectaratory Judpmest Ac of 28 U.S.C. § 2301
Ieocuuss stase law wthorines the remaval of Plaissiil fbom office deough sever] procedures and
Clask County it sot legally foreclased from taking actios bs do 30 through the courts or by an
indspendent actisn. The Court sbould sl grant Clark Cousty’s motion for recorsideration of
the Eighth Jufseial [Namsict Coun’s onder grascing o peeliminary injunction by declaring thal que
warraato i5 Bof the exclosive remedy 10 be able to removs Flintiff from office sd tha NRS
Z35.007 is an independent basis (o declare that Pleiati(¥ bas forfeied his office.

RESPECTFULLY SUBMITTED this 30* day of Augus, 2018,

EXHIBIT A

NRS 258.007

Meghan Schaar
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EXHIBIT B

Correspondence dated 6/29/16

TR OF HEVADA
COMMESSION 08 FLACE OFFICER STANDARDS AND TRATHING
W P Fllsias A
iy, Hovada,
TR ST FAK (T} BT
RELSH EARZIVAL BICHARL B IRLOCE,
-
e 28, 3004
Clak Cosnity
Chislemin
500 5. Omnd Contral Plowy 6% Floaw
Lan Viegue, MV 19155
Clek CLA, Covesity Ceumael
by Ao el
00 Lewis Ave
Laa Viapus, MV E100
To Whom It bay Coaers,

‘Mevada POST wiskes t ifocn, Clirk Corsaly S 1ate of sbemsd Mooth Las Vegss Towmbin
Cominbis Boberi L. Eilsson. A you sy bacw, HRES 218007 sates (he fllowing Dt o
emtegany O pesce officer reduisnd b otrtiin ekl (oofshes of ol

1. Enmch fe cf'e ke dmtisa in 100,500 o gk o el s
“wumumﬂﬂiﬂiah*hMI

et ool mevend § monts,
2 n-muumﬁ:n I-:niﬂ-al'-h-ﬂll 1, G comuiable fachits bis oo
o edfion mmad w vacmacy b cpaied i scooodance with WES 230030

(At 13 HRLS by 201, 24688 & 3015, 2526)

In addison, WRS 209,550 sintes:  Pereocs rogqeied 1 be cextified by Pesce Oifieers’ Smmderds md
Truizing Carmetiicn; pericd by whith cerifiativn 9 reqabied.

I. Excopl s ofbcrwise movided in sobaosticn 2 and HES 1319, 4353, 1RL00T sxd
o uuuullwﬁp- pilionr sa confred poresct 15 BEL
] Irwdustve, st be hhm-ﬂhlm-ﬁrhlﬂﬂlﬂih
PR CORNTHOORT ST pITTTATH 83 & P clficnr wml Sor e N
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POST s thix tafirmarion na it s mze siTicnr Sinisdards v me ped
#:f-mﬂq;muqi;um“ hll‘.lhln-“ B
County Conzainien i the matharily ropaniing nit-casplisns i sppoistmecty o vk offiea.

Ehirulil ou bave Sy quesiions, &1 RS hositely (o roRtseng m

Simerely,
M Sheriack

Michael Brearieckc
Bxecthve Director, POST

EXHIBIT C

Notice of Entry of Order re: Preliminary Injunction

ﬂﬂllilﬂ':
Stwven O, Griesiin
OF THE
KELLY A EVANS, 55O &-—"
Mevada Bar Mo, 481
Hevala Bar Mo, 6670
N TLLF.
300 Weal Sakaes Avesue, Suite 900
Lum_m#'m:
Fasaimmita: i-&%mmm

Nevatn ar Mo TIE9

Lu H'cpq.!ﬁ'-ﬂ [Rie]
: [PO2) E31.TRRE
P dle: (IO} 631,7556
Anormeys for Plainsl
HMETRICT COURT

CLARK COLNTY, NEVADA

ROBERT ELIASON, an Individual CASE Nk, A-1T- 758310
Plaingify,

i DEFT NO06-., Wi
Ems.‘i"nc ‘Hr.zumum NOTICE OF ENTRY OF ORIER
in Bix ofTiceal -Elm-ivurﬂrmnr
of the Nevada o Pese Officesr
COMMISSION O . OFFICER
STANDARDS & TRAINING,
Eefereiamty.
HOTICE OF ENTRY OF ORDER

TO: CLARK COUNTY.

T THEIR ATTORNEYS OF RECORD.
PLEASE TAKE NOTICE that en Order was entered in the sbove-miithed matter on Aot

18, 2007,

Acopy of said Order is aftached hereto.

o A
DATED this 21% f T,

ASHCRAFT & BARE | LLP
Iaeftrey F, Bare
JEFFREY F, BARE, ESQ).
Hevada Bar No. 7269

2300 Wesl Sahara Ave,
Sl 900
Las Vegas, NV 89102

Tebephone: (70I) 631.7555
Facsimile: {T0Z) 631.7556

Attomeys for Plaingiff

CERTIFICATE OF SERVICE BY ELECTRONIC MEANS
1 heeredyy certifly thes on this 21* duy af Awgost, 2017, the fieegoing Motlce of Esery of
Order 'was electronically served 1o all registersd pasthes in case number A-17-758319-C

STl —
An employes of ASHCRAFT & BARR JLLP

ORDE
KELLY A. EVAMNS,
Mevada Bar Mo, T691

Mevada Bar Moo 8570
AN T L.
000 West Sahara Avenus, Sadie 900
Las Viegas, NV 80102
Te BS540
BO5-0291

JEFFREY F,
evada Bar Ma. P

MSTRICT COURT
CLARK COUNTY, NEVADA

RDEEITELLAW n individoal and in his c'uthh_ .hl?-‘l!ﬂl!-l’.‘
official capacity as Constable of North Lax | Depd. Mo

¥ Township,
= FPlalngiff, ORDER GRANTING PRELIMINARY
LA INJUNCTION
m%}m,-mmﬁmg
iz offecial a8 Executive Direcice of
ithe Nﬂld; on Pesce Officer
Drefendant.

Plaintff ROBERT ELIASCON, an dividus] srd in bis cfficiul capacity s Constable of

: Maorth Las Vegas Towsship (“Constable Elisson™) fiked his Motioa for Issuance of Wit of
| Probabition, o Ins the alternative Preliminary Tejuncton (“Motion™), spaisst Defmdant

CLARE COUMTY (*Clark County”™). Clark County filed sn Opposition to the Mation.
Comsinble Ellsscn filed » Reply bn vappet of hls Motian, The Court held o hearing and beard

ol argument from counsel for both partics.

This Coust, havisg reviewed and coraidered the papers sad pleadings on file herein, and

Meghan Schaar
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ENDINGS AND CONCLUSIONS OF LAW
1 hhuvm‘mtﬂpnﬂiﬂ-utﬂh dings, b Court ndd the Mothon

e Prelise Elisscey [ROP
il MMH'&;MIW‘E m

-5 mmmmmumwﬁuthmmumm
Comnty has the suthosity bo declare afC Elissn’s position p
1o NRS 238,007, [ROP BR1&19.)

3 mzammwhm-ﬂmﬂum-mm

Pl e e g ng%%

T T f@?m&. s o mm,e& "w&

pesition. [ROP M4,
3. NES 22007 does mol confer spos

mame off the Samie agairar & public officer wha does or sulfers an ot which by the E
provision of lew works o Sorfeiters of S office.” ("Cuo Wisnamto action™) i
T A Quo Wernanio sction is & formal snd ssclen peocesding i semove & pericn who “s

hast been duly elected to prblic affice, [ROP 31:10-16] iﬁ‘fﬁﬂ

8, Writs quo wamsnbs ar sof et in the Mevada Comtitetion i remedy tht is svallabie
hhmﬂuﬁdmumaumﬁuum

9, A Qe Waerssto setion i the proper procedurs for &sermining & forfeitars of o¥fics,
inchuding & fooefiturs an o mafler of laow, [ROP 31:21.25]

10, WRS 35,050 confers standing wo inssoste & Chun 'Warssms sxisn mlely 1o the Ansrey
Ceereeral mt e direction of the CRyvemer,

B e e o B
ﬁmmmmhmurw ) W

13, The hlhmﬁnlﬁm:mnmddudm determinisg whethes 0 onder
prelimizary infunctive reliel: (s} The dreat of Emmediate, kreparable ham; (5] the
Tikekihood that the pasty secking & prelimisary isfoction will be soccessfil on the
uﬁuﬂmmﬁﬁmmmmm—:ﬂruﬂwﬂwunmd
the party secking the preliminary inj wnd (d) whether lssuse of the
prefiminary injunceion is in the poblic's isterest.  Clark Cownty School Disrder v,
Buohanan, 112 Mev, 1146, 1150, 924 P.2d 716, 719 (1996); ser also, Mumder (ine
Rend-A-Car v. Romods Inne, 94 Nev. TT9, T80, S87 P24 1529, 1330 {1974).

U4, This Court flads that Consmable Eliason will Bkely suesesd onthe mesits, [ROPII21-
2321

15. This Coun finds that abssnt an injunctios, imeparable injury to Constable Blizson
would oocur, [ROP 324

U This Coet finds that the balance of the hardsbdps wedgha in Constable Elfason's fivor.
There i1 no app ik i) of cerain irmeparable injury o Clack Cousty if &=
injunction is imued; however, Constable Eliason is Ekely 1o saffer substantial snd
irreparabbe injury if an injunction is not lssed. [ROP 32.5:14.]

17. This Couri fi=ds thai in terms of poblic policy, the (uo Warssto actica i the
emabiished methad to tadare due process is afforded and all rights ars protected befioee
= clicted oficial is removed from office; therefore, public palicy favors the gt of
the preliminsry Injunction on that bagls. [ROP 32:15-20]

IT 15 HERERY ORDERED that:

1. Paisifl's Motion for Preliminary Infunction is heroby GEANTED,

1. Defndant Clark County and its goroming body, the Boand of Comty Commissmes.
and its agents and empseyres are enjeined and resrined from proceeding diwieg the
pendency ol this sction in veting on or declariag the forfiture of Robert Elison of
the Ciffice of Comtabie of Nord Las Viegas Townahip:

3. Defencdant Clark County sad bia perveening body, the Board of Cousty Commbioners,
s its ngents and employess are enjoised snd restrained from procesding durieg the
pendency of thiz action in filling any wacancy i the Offfice of Constable of Morh Laa
Vigas Townabip, wales such vacancy is declarod parpsst 1o 8 Mevads count ina wail
que warsanio;

4. Plaintiffs boad posted purmunt i MRCP 65c) with this Court in the smomt of
$1,000000 on July 17, 3517, shall remain on file with. this Court.

MTEJ&E.H:&:H it

Tebeaa: U 317355
Fatdemale: i_‘%ﬂ l.%‘ﬁ-d

KELLY A. EVANS, ESQ.
Mevads Bar N, 7651

Mevata Bar Mo, 970

LLF,
mms-hnmh'nm
Las Vegas, NY E3102

Feasbniier (T b0%.0091
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4 BN CuRa
ADAM PALT LAXALT Wrw Sasdmanay ams ey |rmarnd
Ay Gesersd

HICHILAR A FELTANICH

ETATE OF HEVADA [ WST
OFFICE OF THE ATTORNEY
GENERAL AETARD. RHIED

L0 Mot Caren Strast
Carsn City, Mevads 8783

Fuloraary &, 2015

CHPTRTOR NG, 2007-14

Carsen City, NV #8701

Dagr Coversse Sandeval:

By lotber dated Seplember 39, 3017, you have regessied as opinian frees
e O ol the Avtorney Generl, undar NRS 228,150, on one quastion:

QUESTION

What logal mochasses anel by which & couniy may memovs & constabls
o other official who has fadled to BobSH the statoiory requivesnonts of office?

BACKGRIUND
A bia an ip whose popul @ 100,000 ar move, when
humlm-mwhuwuum-ﬁ TI, 800 o mems, mast bo certifed as &

Trlsphama TORASE PHp = P THESEE-1 188 + Wl - lﬂm'.
Femes grdreia il .mm—c::ﬂ'm

The Honorable Brins Sandovel
Ofion of the Governor

Page 2

Fabruary 5. 2018

eategory [ peace officer within one year after the date on which the constahbls
enmmanond his or bar torm of offes or appaintmant, aokess the Peace Officers

Guneral pursuani to NRS 35000, The munly in question has now mequosted
the Cwerner to dirset ikt the Abioraey Ceners] fils & guo morresis setles o
remove the mostabls from office.

SUMMARY QONCLUSION

Puo werranis is not the exclusive mmedy to challange the suthority of s
eounty official o hold office. Bocanse a oonsdable 18 not a state ofcer, khis nght
to hold & publi: offico, after Baving filsd o sotialy the megquirements of MRS
258007, may alin he challonged pursuant to NRS 255440

An sclion in guo woraais @ an scticn directed aguinst & persom who
umwmmm.p&m«m.pmmmmﬂ

Chaptar 3% As oodified, quo worronio is wsed st the prevegative of the
grrernment with fre axoepiasd. |

! The Attvrmsy Oanarnl is ome of soveral persons who are sxpressly
aytharized o hring an sction in que worreabs, Other persene who may bring
an actios ar Uwosr who daim o right 1o bold, maintain, cr sssume & given
pulslic offie when et right o disputed or contested. See Siode ex rel
AfeMutlan w Sodler, 25 Nav. 131, 58 P. 284 {1868} Hors, our office has besn
informed that the constable has aleady fled an action that secks to
sdjudieate whathor the Sorfeitury satete i valid snd enfarorable, Although
it 18 nol siyled in the natere of sn action in quo warrande, it will sffectively
mesoive any dispute conperning the monstable’s nuthority (s contimos s hald

The Henorable Brian Sandeval
Offies of thie Governor

Page 3

Fobrasry &, 2018

]th:bmnu]ud'lhnmmihwﬁlﬁwdﬂ-ﬂﬂ

right 20 hold publc office.

Im fwet, ihe Logisletore b provided additions] meaes to challengs the
wuthkority of nn individual to hold pablic offics. 1n 1808, the Legislaturs pamsed
“mn ach providing fov the remeoval from offion of public efficers for malliasance o

in offiee,” now codified at NRS 223 440.% The statute provides in
pertinent part that “any] person wha holds any cffice in this Stats and whe
refuses or noglects to perform any officie] sct in the matter and form prescribed
|y Law, may be removed purmasnt to this ssction.” Although the statute doss
ot apply to judges, impeachable state officars, or state Ingalators, any pemon
may mike i certified complaint apeinst 8 constabla who bes refused =
neglecied to perform kis 0ffidal duties as presodbed by law. Upon meosipt of
such a complaizd the court will fasse an order to akow ciuse to considir the
charges of the complaint. NRS 283 46008

Both NS Chaptor 35, which addresses acthoss in quo marreein, and
NRES 253440 poovide methods o endorce & right that existed in the common
bow, pamely the mght of the public to ensars that peblic olfoors are qualiSied

i kmant]." The G and “othar state and judicial officars™ are
mm.wnmmmr.?it

The Honarahls Brian Sandaval
Office of Ehe Governor

Fagn 4

Febraary i, 2018

Mev. 604, GOT7, 472 P24 347, 342-50 (1970). Purthermore, there is no languags
in currond sislules that suggeats a begialative intent to abrogate compsen law
rumadies o replece them with maiually exelusive statotory remadios, Orr
Direh & Water Ca. o Justice Covrt of Reno T, Washoe Coundy, 64 Nov, 138,
:IB-I.‘]II.'?& Pad 558, 571 (1547), so thess ressedios should ke censdersd
cusnelative.

Tha question kere concerna the removal of & constable for filleg i fulfill
a statutory duty, that is, beccaming POST certified within the tinse required by
statute or the roascnable axtension of time. A constable’s failure to become
POST cortifiod within the time required by stafute in reasonably dofined as
“ponfeasano” or the “total neglect” of 0 duty neosssary for the pomition.  See
Sehumacher v Stateex rel. Furlong, T8 Nev. 167, 171, 370 P24 200, 211 (1047},
eifing Moulfon v Sawlly, 111 Me. 428, 434, B A 044, 047 (1914). Monfeasimce,
a8 wuch, is » basis for removal pursunst to NEE 283 440, T

(stating that “the constable forfuits his or ber office and & vacancy is conated
whith muat be fllod in accordancs with NRS 2880307, Whether there has
been a forfeiturs of offfos 18 & qasstion of fast that must be adjudicazed by a
couwrt of compatent jurisdiction. The commoencement of a civil action would
ardinarily, :mmﬂlh&hiﬁdﬂhmwhmmu
wacant aed svatlnble for appeintment. The civil sction may be commenced &
an metion in quo worranks, pursaast o NRES 36010, or as an action allaging
mmvﬂlﬁmdmmﬁﬁ.umhmmhrmd‘
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RESPONSE TO PLAINTIFF'S MOTION FOR
DECLARATORY JUDGMENT

Comes Now Defendant, STATE OF NEVADA ex rel. its
NEVADA COMMISSION ON PEACE OFFICERS'
STANDARDS AND TRAINING (POST Commission), by
and through its counsel, ADAM PAUL LAXALT, Attorney
General for the State of Nevada, and MICHAEL D.
JENSEN, Senior Deputy Attorney General and hereby
files its Response to Plaintiff's Motion for Declaratory
Judgment [Doc. #41]. The Commission's Response is
based on the attached Memorandum of Points and
Authorities, all relevant papers [*24] and pleading on
file herein, and all relevant rules of law.

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

The Plaintiff, ROBERT ELIASON, filed a First Amended
Verified Complaint (Amended Complaint) in Eighth
Judicial District Court, Clark County, Nevada on
November 12, 2017. In his Amended Complaint, the
Plaintiff alleges that he has a "documented neurological
condition that prevents him from meeting one part of the
physical fithess test for certification." Amended
Complaint, page 2, Ins. 1-3. The Plaintiff alleges that he
has diligently pursued P.O.S.T. certification but he has
not been able to meet one part of the physical fithess
test for P.O.S.T. certification. With regard to the purpose
of the lawsuit, the Plaintiff alleges:

This action is necessary because Defendant Clark
County erroneously believes it holds the power to
"declare that Robert L. Eliason, the elected North
Las Vegas Constable, has forfeited his office."
Clark County holds no such jurisdiction. Indeed,
under well-established law, only the courts, and the
courts alone, have the power to declare that an
elected official has "forfeited" his office in a
proceeding called a "writ quo warranto," in a civil
action brought [*25] by the Attorney General of the
State of Nevada. The action is necessary to restrain
Clark County's excess of jurisdiction." Amended
Complaint, p. 2, Ins. 4-11. The Plaintiff also alleges
the action is necessary because the law in
question, NRS 258.007, violates both the Nevada

Constitution and the Americans with Disabilities
Act.

Id. at Ins. 12-13.

NRS 258.007 reads as follows:
1. Each constable in a township whose population
is 100,000 or more which is located in a county
whose population is 700,000 or more, and each
constable of a township whose population is
250,000 or more and which is located in a county
whose population is less than 700,000, shall
become certified by the Peace Officers' Standards
and Training Commission as a category Il peace
officer within one year after the date on which the
constable commences his or her term of office or
appointment unless the Commission, for good
cause shown, grants an extension of time, which
must not exceed 6 months.

2. If a constable does not comply with the
provisions of subsection 1, the constable forfeits his
or her office and a vacancy is created which must
be filled in accordance with NRS 258.030.

NRS 258.030 reads as follows:

Except for those townships that the boards of
county [*26] commissioners have determined to
require an office of constable, if any vacancy exists
or occurs in the office of constable in any township,
the board of county commissioners shall appoint a
person to fill the vacancy pursuant to NRS 245.170.

In the "Parties and Jurisdiction" section of Plaintiff's
Amended Complaint, he states that he was elected in
November 2014 and entered office as North Las Vegas
Constable on January 2, 2015. Amended Complaint, p.
2, Ins. 19-20. The POST Commission, at its meeting in
November 2015, granted the Plaintiff a six-month
extension of time to obtain POST certification up to July
2016. The Plaintiff did not receive POST certification by
July 2016. The Plaintiff alleges that on July 5, 2017, "the
Clark County Board of Commissioners met to consider
Sherlock’s unsolicited recommended course of action to
declare Constable Eliason had forfeited his office." The
agenda item for the Board's meeting is alleged to
provide as follows: "the Board of County Commissioner
[to] declare that Robert L. Eliason, the elected North Las
Vegas Constable, has forfeited his office..." Amended
Complaint, p. 5, Ins. 6-12. At Constable Eliason's
request, the Clark County Board of
Commissioners [*27] continued its consideration of the
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forfeiture of office for two weeks.

The Plaintiff's Amended Complaint contains five claims
for relief: (1) First Claim for Relief - Declaratory Relief -
Clark County and POST, pursuant to NRS 30.010 et
seq. seeking a declaration that NRS 258.007 confers no
authority on Clark County to declare a forfeiture of the
office of the North Las Vegas Township Constable, that
the courts are the exclusive province of declaring
whether an elected official has forfeited his office by way
of a "writ quo warranto," under NRS 35.010 et seq., and
that only the Attorney General, when directed by the
Governor, may bring such an action. Additionally, under
this Claim for Relief, the Plaintiff alleges NRS 258.007
violates the Nevada Constitution and the American with
Disabilities Act and that the POST Commission is the
entity charged with enforcing NRS 258.007; (2) Second
Claim for Relief - Injunctive Relief, or in the alternative, a
Writ of Prohibition - pursuant to NRS 34.320 et seq.,
seeking a writ of prohibition enjoining Clark County from
"usurping the jurisdiction to adjudicate whether
Constable Eliason has forfeited his office;" (3) Third
Claim for Relief - Title Il of the Americans with
Disabilities Act, State and Local Governments - seeking
to enjoin [*28] the POST Commission from enforcing
NRS 258.007 and declaring the law invalid; (4) Fourth
Claim for Relief - Article IV, Section 20 of Nevada
Constitution, Certain Local and Special Laws Prohibited
seeking a declaration that NRS 258.007 is a local or
special law relating to the duties of the constable, and a
declaration that the law is unconstitutional as it violates
Article IV, Section 20 of the Nevada Constitution as a
local or special law; and (5) Fifth Claim for Relief -
Article IV Section 25 of the Nevada Constitution -
Uniform County and Township Government - seeking a
declaration that NRS 258.007 should be declared
unconstitutional because it violates Article 1V, Section
25 of the Nevada Constitution because it does not
impose the same requirements on all offices of
constable within the state. Amended Complaint, p. 5-9.

In the State District Court, the Plaintiff sought and
obtained an Order Granting Preliminary Injunction
through which the Court enjoins and restrains Clark
County and its governing body, the Board of County
Commissioners, from proceeding during the pendency
of this action in voting or declaring the forfeiture of
Robert Eliason from the Office of Constable for the
North Las Vegas Township, enjoins Clark County and
its governing body, the Board of County
Commissioners, and its agents and employees from
proceeding during the pendency of the action in filling
any vacancy in the Office [*29] of the Constable of

North Las Vegas Township, unless such vacancy is
declared pursuant to a Nevada court in a writ quo
warranto. The Order Granting Preliminary Injunction
was issued on August 16, 2017.

On December 8, 2017, Clark County filed a Notice of
Removal of Civil Action to the United States District
Court for the District of Nevada. The removal to Federal
District Court is supported by the single Federal law
claim alleging NRS 258.007, by its own terms, violates
Title Il of the Americans with Disabilities Act. The parties
are currently engaged in discovery, which ends on
November 5, 2018. [Doc. #37].

On August 17, 2018, the Plaintiff filed his Motion for
Declaratory Judgment, pursuant to 28 U.S.C. § 2201(a),
through which he seeks a judgment from this Court
declaring (1) only the Nevada State Courts may declare
a forfeiture of an elected official's office; (2) Clark
County possesses no unilateral authority, under Nevada
law, to declare Robert L. Eliason, the elected North Las
Vegas Constable, has forfeited his office and that the
vacancy for such office exists; and (3) the agenda item,
on the July 18, 2017 Clark County Commission meeting
agenda, through which the Commission seeks to
declare that the Plaintiff [*30] has forfeited his office
and that a vacancy in such office exists is illegal under
Nevada law.

The POST Commission files this response for the sole
purpose of requesting the Court abstain from issuing a
Federal Declaratory Judgment on these purely state law
guestions, and requests the Court certify these Nevada
statutory and Nevada Constitutional questions to the
Nevada Supreme Court.

. ARGUMENT

A. Pursuant to Pullman, the Court Should Abstain
From Issuing a Federal Declaratory Judgment in
These Purely State Law Matters.

In R.R. Comm'n of Tex. v. Pullman Co., 312 U.S. 496,
61 S.Ct. 643, 85 L. Ed. 971 (1941), the United States
Supreme Court held that federal courts should abstain
from exercising jurisdiction in a matter when an
unsettled area of state law has an effect on the outcome
of a federal constitutional claim or would render a
decision on the federal claim unnecessary. See also,
San Remo Hotel v. City and County of San Francisco,
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145 F.3d 1095, 1104-1105 (9th Cir. 1998). The
equitable considerations of Pullman abstention are
typically applied when an unsettled state law question is
best decided by or is already pending in state court.
See, Harris City Commissioner's Court v. Moore, 420
U.S. 77, 83-84, 95 S.Ct. 870, 43 L. Ed. 2d 32 (1975). In
the face of novel questions of state law, many federal
courts rely on state certification procedures, which avoid
the significant financial and time burdens associated
with Pullman abstention. Jones v. Coleman, 848 F.3d
744, 750 (6th Cir. 2017).

Plaintiff's request[*31] for a declaratory judgment
involves unsettled questions of state law. While the
State District Court entered a preliminary injunction, the
Court's finding, for purposes of the preliminary
injunction, was only that Plaintiff had a substantial
likelihood of success on these state law matters.
Significantly, the Nevada Supreme Court has not
interpreted NRS 258.007. The plain language of the
statute provides for the forfeiture of office if a constable
fails to become certified by the POST Commission
within one year of taking office, or within any extension
granted by the POST Commission not to exceed 6
months.

The Nevada Office of the Attorney General has opined
on a related question. See Nevada Attorney General
Opinion 2017-14. By letter dated September 29, 2017,
the Governor requested an opinion from the Office of
the Attorney General on the following question: "What
legal mechanisms exist by which a county may remove
a constable or other official who has failed to fulfill the
statutory requirements of office?" The section of the
Opinion entitled "Summary of Conclusion" reads: "Quo
warranto is not the exclusive remedy to challenge the
authority of a county official to hold office. Because a
constable [*32] is not a state office, his right to hold a
public office, after failing to satisfy the requirements of
NRS 258.007, may also be challenged pursuant to NRS
283.440." Id. at p. 2. In the concluding two paragraphs
of the Opinion, the Nevada Office of the Attorney
General opines:

The question here concerns the removal of a
constable for failing to fulfill a statutory duty, that is,
becoming POST certified within the time required
by statute or the reasonable extension of time. A
constable's failure to become POST certified within
the time required by statute is reasonably defined
as "nonfeasance" or the "total neglect" of a duty
necessary for the position. See, Schumacher v.
State ex rel. Furlong, 78 Nev. 167, 171, 370 P.2d

209, 211 (1962), citing Moulton v. Scully, 111 Me.
428, 89 A. 944, 947 (1914). Nonfeasance, as such,
is a basis for removal pursuant to NRS 283.440. Id.

It does not change the analysis that a constable's
failure to become POST certified results in the
"forfeiture” of the office of constable. See NRS
258.007(2) (stating that "the constable forfeits his or
her office and a vacancy is created which must be
filled in accordance with NRS 250.030"). Whether
there has been a forfeiture of office is a question of
fact that must be adjudicated by a court of
competent jurisdiction. The commencement of a
civil action would ordinarily, but not necessarily,
lead to a finding by [*33] the court that the office is
vacant and available for appointment. The civil
action may be commenced as an action in quo
warranto, pursuant to NRS 35.010, or as an action
alleging nonfeasance in violation of NRS 283.440,
as made applicable by operation of NRS 258.007.
Id. at p. 4.

The Attorney General Opinion is not binding legal
authority on this issue. Cannon v. Taylor, 88 Nev. 89,
91, 493 P.2d 1313, 1314 (1972). Additionally, the legal
analysis in this opinion underscores the point that the
legal issues related to the legal mechanisms to remove
an elected constable from office, who fails to meet the
statutory mandate set out in NRS 258.007, is far from
settled law in Nevada. Per the Amended Complaint, the
Plaintiff is seeking a declaration, pursuant to the state
declaratory relief statutes, that the Clark County
Commission does not have the authority to unilaterally
declare he has forfeited his office for failure to meet the
statutory POST certification mandate and it does not
have authority to fill a vacancy in the office without a
court declaration that he has forfeited his office. Per the
Preliminary Injunction, the Plaintiff is protected from any
action by the Clark County Commission to declare he
has forfeited his office and filling his office during the
pendency of this action. Additionally, [*34] the primary
state law declarations the Plaintiff is seeking through
this action are novel and unsettled. Through his
Amended Complaint, Plaintiff is primarily seeking
declarations, pursuant to the Nevada declaratory relief
statutes (NRS Chapter 30), that NRS 258.007 is
unconstitutional under two provisions of the Nevada
State Constitution (Article IV, Section 20 and Article IV
Section 25).

In determining whether to abstain under the Pullman
abstention doctrine, the Ninth Circuit follows a three part
test: (1) the complaint touches a sensitive area of social
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policy upon which federal courts ought not to enter
unless no alternative to its adjudication is open; (2) such
constitutional adjudication plainly can be avoided if a
definitive ruling on the state law issue would terminate
the controversy; (3) the possibly determinative issue of
state law is doubtful. Canton v. Spokane Sch. Dist. # 81,
498 F.2d 840, 845 (9th Cir. 1974), overruled on other
grounds as recognized by Heath v. Cleary, 708 F.2d
1376, 1378 n.2 (9th Cir. 1983).

The first prong of the test is met. The process through
which an elected constable "forfeits" his or her office
and the constitutionality of a statute enacted by the
Nevada Legislature related to the forfeiture of office of
an elected constable touch upon sensitive areas of
social policy upon which the federal courts [*35] ought
not to enter unless no alternative to its adjudication
exists. See, People ex rel. Lockyer v. County of Santa
Cruz, 416 F.Supp.2d 797 (N.D. Cal. 2006) (The Federal
court declined to exercise supplemental jurisdiction over
a Californian Elections Code Cause of Action. "The
cause of action qualifies as an exceptional circumstance
under 28 U.S.C. § 1367(c)(4). The case is essentially an
internal dispute between two segments of the California
state government, the Attorney General and the County
of Santa Cruz. Although economy and convenience
favor having Lockyer's two causes of action heard
before the same court, comity overwhelmingly favors
allowing California to handle its internal disputes in its
own court system. Remand of the Elections Code &
12280 cause of action is appropriate here."). The
second prong of the test is met. The declarations sought
by the Plaintiff relate purely to the interpretation of State
law and the State Constitution. There is no U.S.
Constitutional adjudication to avoid. Additionally, a state
court ruling that NRS 258.007 violates the Nevada
Constitution would moot the Plaintiff's Title Il ADA claim.
The state court proceeding need not fully moot the
federal issues; changing or narrowing the issues is
enough. Sinclair Oil Corp. v. City of Santa Barbara, 96
F.3d 401, 409 (9th Cir 1996) ("[1]t is sufficient if the state
law issues might narrow the [*36] federal constitutional
question.”). Finally, the state law on the matters for
which the Plaintiff seeks declarations from this Court are
novel and unsettled. An issue of state law is doubtful if a
federal court cannot predict with any confidence how the
state's highest court would decide the issue of state law.
Pearl Inv. Co. v. City and County of San Francisco, 774
F.2d 1460, 1464, 1465 (9th Cir. 1995). "Resolution of an
issue of state law might be uncertain because the
particular [state] statute is ambiguous, or because the
precedents conflict, or because the question is novel
and of sufficient importance that it ought to be

addressed first by a state court" Id. The POST
Commission could not find any case law through which
the Nevada Supreme Court has interpreted the proper
application of NRS 258.007. Finally, abstention on these
state constitutional and statutory issues would
substantially further important principles of federalism
and comity underlying Pullman and it progeny.

B. The POST Commission Requests the Court
Certify the State Law Questions to the Nevada
Supreme Court.

While Pullman abstention on the state statutory and
constitutional questions is warranted, the state law
guestions can be properly certified to the Nevada
Supreme Court. Nevada Rule of Appellate Procedure
5 [*37] reads in relevant part as follows:
(a) Power to Answer. The Supreme Court may
answer questions of law certified to it by the
Supreme Court of the United States, a Court of
Appeals of the United States or the District of
Columbia, a United States District Court, or a
United States Bankruptcy Court when requested by
the certifying court, if there are involved in any
proceeding before those courts questions the law of
this state which may be determinative of the cause
then pending in the certifying court and as to which
it appears to the certifying court there is no
controlling precedent in the decision of the
Supreme Court or Court of Appeals of this state.
(b) Method of Invoking. The Rule may be invoked
by an order of any of the courts referred to in Rule
5(@) upon the court's own motion or upon the
motion of any party to the cause.
(c) Contents of Certification Order. A certification
order shall set forth:
(1) The question of law to be answered,;
(2) A statement of all facts relevant to the
question certified;
(3) The nature of the controversy in which the
question arose;

(4) A designation of the party or parties who

will be the appellant(s) and the party or parties

who will be the respondent(s) in[*38] the

Supreme Court;

(5) The names and addresses of counsel for

the appellant and respondent; and

(6) Any other matters the certifying court

deems relevant to a determination of the

questions certified.
(d) Preparation of Order.

Certification The
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certification order shall be prepared by the certifying
court, signed by the judge presiding at the hearing,
and forwarded to the Supreme Court by the clerk of
the certifying court under its seal. The Supreme
Court may require the original or copies of all or of
any portion of the record before the certifying court
to be filed with the certification order, if, in the
opinion of the Supreme Court, the record or a
portion thereof may be necessary in answering the
questions.

(e) Costs of Certification. Fees and costs shall be
the same as civil appeals docketed before the
Supreme Court and shall be equally divided
between the parties unless otherwise ordered by
the certifying court in its order of certification.

(h) Opinion. The written opinion of the Supreme
Court stating the law governing the questions
certified shall be sent by the clerk under the seal of
the Supreme Court to the certifying court and to the
parties and shall be res judicata as[*39] to the
parties.

The State statutory and constitutional law questions
raised by the Plaintiff meet the requirements of the
Nevada Supreme Court Certification Rule. As discussed
more fully above, the questions are determinative of the
primary relief sought by the Plaintiff and there is no
controlling precedent from the Nevada Supreme Court
on the application and constitutionality of NRS 258.007.
Certification of these purely state law questions related
to the application and constitutionality of NRS 258.007
is appropriate in this case.

Pursuant to Pullman abstention, the POST Commission
respectfully requests that the Court abstain from issuing
a Federal Declaratory Judgment on these novel,
important and unsettled matters of State law. The POST
Commission also requests the Court to certify these
state statutory and constitutional questions to the
Nevada Supreme Court.

DATED this 31st day of August, 2018.
ADAM PAUL LAXALT

Attorney General

By: /s/ Michael D. Jensen

MICHAEL D. JENSEN

Senior Deputy Attorney General

Attorneys for Defendant NEVADA COMMISSION ON
PEACE OFFICER STANDARDS & TRAINING

Exhibit E

RESPONSE TO DEFENDANT CLARK COUNTY'S
COUNTER MOTION FOR RECONSIDERATION OF
THE ORDER GRANTING PLAINTIFF A
PRELIMINARY INJUNCTION [*40]

Comes Now Defendant, STATE OF NEVADA ex rel. its
NEVADA COMMISSION ON PEACE OFFICERS'
STANDARDS AND TRAINING (POST Commission), by
and through its counsel, ADAM PAUL LAXALT, Attorney
General for the State of Nevada, and MICHAEL D.
JENSEN, Senior Deputy Attorney General and hereby
files its Response to Defendant Clark County's Counter
Motion for Reconsideration of the Order Granting
Plaintiff a Preliminary Injunction [DOC 43]. The
Commission's Response is based on the attached
Memorandum of Points and Authorities, all relevant
papers and pleading on file herein, and all relevant rules
of law.

MEMORANDUM OF POINTS AND AUTHORITIES

[. INTRODUCTION

The Plaintiff, ROBERT ELIASON, filed a First Amended
Verified Complaint (Amended Complaint) in Eighth
Judicial District Court, Clark County, Nevada on
November 12, 2017. In his Amended Complaint, the
Plaintiff alleges that he has a "documented neurological
condition that prevents him from meeting one part of the
physical fitness test for certification." Amended
Complaint, page 2, Ins. 1-3. The Plaintiff alleges that he
has diligently pursued P.O.S.T. certification but he has
not been able to meet one part of the physical fitness
test for P.O.S.T. [*41] certification. With regard to the
purpose of the lawsuit, the Plaintiff alleges:

This action is necessary because Defendant Clark
County erroneously believes it holds the power to
"declare that Robert L. Eliason, the elected North
Las Vegas Constable, has forfeited his office."
Clark County holds no such jurisdiction. Indeed,
under well-established law, only the courts, and the
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courts alone, have the power to declare that an
elected official has "forfeited" his office in a
proceeding called a "writ quo warranto," in a civil
action brought by the Attorney General of the State
of Nevada. The action is necessary to restrain Clark
County's excess of jurisdiction." Amended
Complaint, p. 2, Ins. 4-11. The Plaintiff also alleges
the action is necessary because the law in
question, NRS 258.007, violates both the Nevada
Constitution and the Americans with Disabilities
Act.

Id. at Ins. 12-13.

NRS 258.007 reads as follows:

1. Each constable in a township whose population
is 100,000 or more which is located in a county
whose population is 700,000 or more, and each
constable of a township whose population is
250,000 or more and which is located in a county
whose population is less than 700,000, shall
become certified by [*42] the Peace Officers'
Standards and Training Commission as a category
Il peace officer within one year after the date on
which the constable commences his or her term of
office or appointment unless the Commission, for
good cause shown, grants an extension of time,
which must not exceed 6 months.

2. If a constable does not comply with the
provisions of subsection 1, the constable forfeits his
or her office and a vacancy is created which must
be filled in accordance with NRS 258.030.

NRS 258.030 reads as follows:

Except for those townships that the boards of
county commissioners have determined to require
an office of constable, if any vacancy exists or
occurs in the office of constable in any township,
the board of county commissioners shall appoint a
person to fill the vacancy pursuant to NRS 245.170.

In the "Parties and Jurisdiction" section of Plaintiff's
Amended Complaint, he states that he was elected in
November 2014 and entered office as North Las Vegas
Constable on January 2, 2015. Amended Complaint, p.
2, Ins. 19-20. The POST Commission, at its meeting in
November 2015, granted the Plaintiff a six-month
extension of time to obtain POST certification up to July
2016. The Plaintiff did not receive POST
certification [*43] by July 2016. The Plaintiff alleges that
on July 5, 2017, "the Clark County Board of

Commissioners met to consider Sherlock's unsolicited
recommended course of action to declare Constable
Eliason had forfeited his office." The agenda item for the
Board's meeting is alleged to provide as follows: "the
Board of County Commissioner [to] declare that Robert
L. Eliason, the elected North Las Vegas Constable, has
forfeited his office..." Amended Complaint, p. 5, Ins. 6-
12. At Constable Eliason's request, the Clark County
Board of Commissioners continued its consideration of
the forfeiture of office for two weeks.

The Plaintiff's Amended Complaint contains five claims
for relief: (1) First Claim for Relief - Declaratory Relief -
Clark County and POST, pursuant to NRS 30.010 et
seq. seeking a declaration that NRS 258.007 confers no
authority on Clark County to declare a forfeiture of the
office of the North Las Vegas Township Constable, that
the courts are the exclusive province of declaring
whether an elected official has forfeited his office by way
of a "writ quo warranto," under NRS 35.010 et seq., and
that only the Attorney General, when directed by the
Governor, may bring such an action. Additionally, under
this Claim for Relief, the [*44] Plaintiff alleges NRS
258.007 violates the Nevada Constitution and the
American with Disabilities Act and that the POST
Commission is the entity charged with enforcing NRS
258.007; (2) Second Claim for Relief - Injunctive Relief,
or in the alternative, a Writ of Prohibition - pursuant to
NRS 34.320 et seq., seeking a writ of prohibition
enjoining Clark County from "usurping the jurisdiction to
adjudicate whether Constable Eliason has forfeited his
office;" (3) Third Claim for Relief - Title Il of the
Americans with Disabilities Act, State and Local
Governments - seeking to enjoin the POST Commission
from enforcing NRS 258.007 and declaring the law
invalid; (4) Fourth Claim for Relief - Article 1V, Section
20 of Nevada Constitution, Certain Local and Special
Laws Prohibited seeking a declaration that NRS
258.007 is a local or special law relating to the duties of
the constable, and a declaration that the law is
unconstitutional as it violates Article IV, Section 20 of
the Nevada Constitution as a local or special law; and
(5) Fifth Claim for Relief - Article IV Section 25 of the
Nevada Constitution - Uniform County and Township
Government - seeking a declaration that NRS 258.007
should be declared unconstitutional because it violates
Article 1V, Section 25 of the Nevada Constitution
because it does not impose the same requirements on
all offices of constable within the state. Amended
Complaint, p. 5-9.

In the State District Court, the Plaintiff [*45] sought and
obtained an Order Granting Preliminary Injunction
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through which the Court enjoins and restrains Clark
County and its governing body, the Board of County
Commissioners, from proceeding during the pendency
of this action in voting or declaring the forfeiture of
Robert Eliason from the Office of Constable for the
North Las Vegas Township, enjoins Clark County and
its governing body, the Board of County
Commissioners, and its agents and employees from
proceeding during the pendency of the action in filling
any vacancy in the Office of the Constable of North Las
Vegas Township, unless such vacancy is declared
pursuant to a Nevada court in a writ quo warranto. The
Order Granting Preliminary Injunction was issued on
August 16, 2017.

On December 8, 2017, Clark County filed a Notice of
Removal of Civil Action to the United States District
Court for the District of Nevada. The removal to Federal
District Court is supported by the single Federal law
claim alleging NRS 258.007, by its own terms, violates
Title Il of the Americans with Disabilities Act. The parties
are currently engaged in discovery, which ends on
November 5, 2018. [Doc. #37].

On August 17, 2018, the Plaintiff filed his Motion
for [*46] Declaratory Judgment, pursuant to 28 U.S.C. §
2201(a), through which he seeks a judgment from this
Court declaring (1) only the Nevada State Courts may
declare a forfeiture of an elected official's office; (2)
Clark County possesses no unilateral authority, under
Nevada law, to declare Robert L. Eliason, the elected
North Las Vegas Constable, has forfeited his office and
that the vacancy for such office exists; and (3) the
agenda item, on the July 18, 2017 Clark County
Commission meeting agenda, through which the
Commission seeks to declare that the Plaintiff has
forfeited his office and that a vacancy in such office
exists is illegal under Nevada law.

The POST Commission files this response for the sole
purpose of requesting the Court abstain from issuing a
Federal Declaratory Judgment on these purely state law
questions, and requests the Court certify these Nevada
statutory and Nevada Constitutional questions to the
Nevada Supreme Court.

II. ARGUMENT

A. Pursuant to Pullman, the Court Should Abstain
From Issuing a Federal Declaratory Judgment in

These Purely State Law Matters.

In R.R. Comm'n of Tex. v. Pullman Co., 312 U.S. 496,
61 S.Ct. 643, 85 L. Ed. 971 (1941), the United States
Supreme Court held that federal courts should abstain
from exercising jurisdiction in a matter when an
unsettled [*47] area of state law has an effect on the
outcome of a federal constitutional claim or would
render a decision on the federal claim unnecessary. See
also, San Remo Hotel v. City and County of San
Francisco, 145 F.3d 1095, 1104-1105 (9th Cir. 1998).
The equitable considerations of Pullman abstention are
typically applied when an unsettled state law question is
best decided by or is already pending in state court.
See, Harris City Commissioner's Court v. Moore, 420
U.S. 77, 83-84, 95 S.Ct. 870, 43 L. Ed. 2d 32 (1975). In
the face of novel questions of state law, many federal
courts rely on state certification procedures, which avoid
the significant financial and time burdens associated
with Pullman abstention. Jones v. Coleman, 848 F.3d
744, 750 (6th Cir. 2017).

Plaintiff's request for a declaratory judgment involves
unsettled questions of state law. While the State District
Court entered a preliminary injunction, the Court's
finding, for purposes of the preliminary injunction, was
only that Plaintiff had a substantial likelihood of success
on these state law matters. Significantly, the Nevada
Supreme Court has not interpreted NRS 258.007. The
plain language of the statute provides for the forfeiture
of office if a constable fails to become certified by the
POST Commission within one year of taking office, or
within any extension granted by the POST Commission
not to exceed 6 months.

The Nevada Office of the Attorney General has
opined [*48] on a related question. See Nevada
Attorney General Opinion 2017-14. By letter dated
September 29, 2017, the Governor requested an
opinion from the Office of the Attorney General on the
following question: "What legal mechanisms exist by
which a county may remove a constable or other official
who has failed to fulfill the statutory requirements of
office?" The section of the Opinion entitled "Summary of
Conclusion" reads: "Quo warranto is not the exclusive
remedy to challenge the authority of a county official to
hold office. Because a constable is not a state office, his
right to hold a public office, after failing to satisfy the
requirements of NRS 258.007, may also be challenged
pursuant to NRS 283.440." Id. at p. 2. In the concluding
two paragraphs of the Opinion, the Nevada Office of the
Attorney General opines:
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The question here concerns the removal of a
constable for failing to fulfill a statutory duty, that is,
becoming POST certified within the time required
by statute or the reasonable extension of time. A
constable's failure to become POST certified within
the time required by statute is reasonably defined
as "nonfeasance" or the "total neglect" of a duty
necessary for the position. See, Schumacher v.
State ex rel. Furlong, 78 Nev. 167, 171, 370 P.2d
209, 211 (1962), citing Moulton v. Scully, 111 Me.
428, 89 A. 944, 947 (1914). Nonfeasance, [*49] as
such, is a basis for removal pursuant to NRS
283.440. Id.

It does not change the analysis that a constable's
failure to become POST certified results in the
"forfeiture" of the office of constable. See NRS

unsettled. Through his Amended Complaint, Plaintiff is
primarily seeking declarations, pursuant to the Nevada
declaratory relief statutes (NRS Chapter 30), that NRS
258.007 is unconstitutional under two provisions of the
Nevada State Constitution (Article 1V, Section 20 and
Article 1V Section 25).

In determining whether to abstain under the Pullman
abstention doctrine, the Ninth Circuit follows a three part
test: (1) the complaint touches a sensitive area of social
policy upon which federal courts ought not to enter
unless no alternative to its adjudication is open; (2) such
constitutional adjudication plainly can be avoided [*51]
if a definitive ruling on the state law issue would
terminate the controversy; (3) the possibly determinative
issue of state law is doubtful. Canton v. Spokane Sch.
Dist. # 81, 498 F.2d 840, 845 (9th Cir. 1974), overruled

258.007(2) (stating that "the constable forfeits his or
her office and a vacancy is created which must be
filled in accordance with NRS 250.030"). Whether
there has been a forfeiture of office is a question of
fact that must be adjudicated by a court of
competent jurisdiction. The commencement of a
civil action would ordinarily, but not necessarily,
lead to a finding by the court that the office is
vacant and available for appointment. The civil
action may be commenced as an action in quo
warranto, pursuant to NRS 35.010, or as an action
alleging nonfeasance in violation of NRS 283.440,
as made applicable by operation of NRS 258.007.
Id. at p. 4.

The Attorney General Opinion is not binding legal
authority on this issue. Cannon v. Taylor, 88 Nev. 89,
91, 493 P.2d 1313, 1314 (1972). Additionally, the legal
analysis in this opinion underscores the point that the
legal issues related to the legal mechanisms to remove
an elected constable from office, who fails to meet the
statutory mandate set out in NRS 258.007, is far from
settled law in Nevada. Per the Amended Complaint, the
Plaintiff is seeking a declaration, pursuant to the
state [*50] declaratory relief statutes, that the Clark
County Commission does not have the authority to
unilaterally declare he has forfeited his office for failure
to meet the statutory POST certification mandate and it
does not have authority to fill a vacancy in the office
without a court declaration that he has forfeited his
office. Per the Preliminary Injunction, the Plaintiff is
protected from any action by the Clark County
Commission to declare he has forfeited his office and
filling his office during the pendency of this action.
Additionally, the primary state law declarations the
Plaintiff is seeking through this action are novel and

on other grounds as recognized by Heath v. Cleary, 708
F.2d 1376, 1378 n.2 (9th Cir. 1983).

The first prong of the test is met. The process through
which an elected constable "forfeits" his or her office
and the constitutionality of a statute enacted by the
Nevada Legislature related to the forfeiture of office of
an elected constable touch upon sensitive areas of
social policy upon which the federal courts ought not to
enter unless no alternative to its adjudication exists.
See, People ex rel. Lockyer v. County of Santa Cruz,
416 F.Supp.2d 797 (N.D. Cal. 2006) (The Federal court
declined to exercise supplemental jurisdiction over a
Californian Elections Code Cause of Action. "The cause
of action qualifies as an exceptional circumstance under
28 U.S.C. 8 1367(c)(4). The case is essentially an
internal dispute between two segments of the California
state government, the Attorney General and the County
of Santa Cruz. Although economy and convenience
favor having Lockyer's two causes of action heard
before the same court, comity overwhelmingly favors
allowing California to handle its internal disputes in its
own court system. Remand of the Elections Code §
12280 cause [*52] of action is appropriate here."). The
second prong of the test is met. The declarations sought
by the Plaintiff relate purely to the interpretation of State
law and the State Constitution. There is no U.S.
Constitutional adjudication to avoid. Additionally, a state
court ruling that NRS 258.007 violates the Nevada
Constitution would moot the Plaintiff's Title Il ADA claim.
The state court proceeding need not fully moot the
federal issues; changing or narrowing the issues is
enough. Sinclair Oil Corp. v. City of Santa Barbara, 96
F.3d 401, 409 (9th Cir 1996) ("[1]t is sufficient if the state
law issues might narrow the federal constitutional
guestion."). Finally, the state law on the matters for
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which the Plaintiff seeks declarations from this Court are
novel and unsettled. An issue of state law is doubtful if a
federal court cannot predict with any confidence how the
state's highest court would decide the issue of state law.
Pearl Inv. Co. v. City and County of San Francisco, 774
F.2d 1460, 1464, 1465 (9th Cir. 1995). "Resolution of an
issue of state law might be uncertain because the
particular [state] statute is ambiguous, or because the
precedents conflict, or because the question is novel
and of sufficient importance that it ought to be
addressed first by a state court” Id. The POST
Commission could not find any case law through which
the Nevada Supreme [*53] Court has interpreted the
proper application of NRS 258.007. Finally, abstention
on these state constitutional and statutory issues would
substantially further important principles of federalism
and comity underlying Pullman and it progeny.

B. The POST Commission Requests the Court
Certify the State Law Questions to the Nevada
Supreme Court.

While Pullman abstention on the state statutory and
constitutional questions is warranted, the state law
questions can be properly certified to the Nevada
Supreme Court. Nevada Rule of Appellate Procedure 5
reads in relevant part as follows:

(@) Power to Answer. The Supreme Court may
answer questions of law certified to it by the
Supreme Court of the United States, a Court of
Appeals of the United States or the District of
Columbia, a United States District Court, or a
United States Bankruptcy Court when requested by
the certifying court, if there are involved in any
proceeding before those courts questions the law of
this state which may be determinative of the cause
then pending in the certifying court and as to which
it appears to the certifying court there is no
controlling precedent in the decision of the
Supreme Court or Court of Appeals of this
state. [*54]
(b) Method of Invoking. The Rule may be invoked
by an order of any of the courts referred to in Rule
5(@) upon the court's own motion or upon the
motion of any party to the cause.
(c) Contents of Certification Order. A certification
order shall set forth:

(1) The question of law to be answered;

(2) A statement of all facts relevant to the

guestion certified;

(3) The nature of the controversy in which the

question arose;

(4) A designation of the party or parties who
will be the appellant(s) and the party or parties
who will be the respondent(s) in the Supreme
Court;

(5) The names and addresses of counsel for
the appellant and respondent; and

(6) Any other matters the -certifying court
deems relevant to a determination of the
questions certified.

(d) Preparation of Certification Order. The
certification order shall be prepared by the certifying
court, signed by the judge presiding at the hearing,
and forwarded to the Supreme Court by the clerk of
the certifying court under its seal. The Supreme
Court may require the original or copies of all or of
any portion of the record before the certifying court
to be filed with the certification order, if, in the
opinion of the Supreme Court, the record or a
portion [*55] thereof may be necessary in
answering the questions.

(e) Costs of Certification. Fees and costs shall be
the same as civil appeals docketed before the
Supreme Court and shall be equally divided
between the parties unless otherwise ordered by
the certifying court in its order of certification.

(h) Opinion. The written opinion of the Supreme
Court stating the law governing the questions
certified shall be sent by the clerk under the seal of
the Supreme Court to the certifying court and to the
parties and shall be res judicata as to the parties.

The State statutory and constitutional law questions
raised by the Plaintiff meet the requirements of the
Nevada Supreme Court Certification Rule. As discussed
more fully above, the questions are determinative of the
primary relief sought by the Plaintiff and there is no
controlling precedent from the Nevada Supreme Court
on the application and constitutionality of NRS 258.007.
Certification of these purely state law questions related
to the application and constitutionality of NRS 258.007
is appropriate in this case.

Pursuant to Pullman abstention, the POST Commission
respectfully requests that the Court abstain from issuing
a Federal Declaratory Judgment on these [*56] novel,
important and unsettled matters of State law. The POST
Commission also requests the Court to certify these
state statutory and constitutional questions to the
Nevada Supreme Court.
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DATED this 31st day of August, 2018.
ADAM PAUL LAXALT

Attorney General

By: /s/ Michael D. Jensen

MICHAEL D. JENSEN

Senior Deputy Attorney General

Attorneys for Defendant NEVADA COMMISSION ON
PEACE OFFICER STANDARDS & TRAINING

Exhibit F

PLAINTIFF'S REPLY IN SUPPORT OF MOTION FOR
DECLARATORY JUDGMENT [ECF Nos. 41, 42 and
44]

Plaintiff ROBERT ELIASON, an individual and in his
official capacity as Constable of North Las Vegas
Township ("Constable Eliason") files this PLAINTIFF'S
REPLY IN SUPPORT OF MOTION FOR
DECLARATORY JUDGMENT [ECF Nos. 41, 42 and
44]. This Reply is made and based upon the attached
points and authorities, the papers and pleadings on file
herein, and any oral argument the Court may entertain
at any hearing.

[. INTRODUCTION

The sole issue in the instant Motion for Declaratory
Judgment is whether Clark County had the unilateral
and arbitrary power to remove a sitting, duly-elected
constable from office on July 18, 2017. Nevada law
confers no such judicial authority on a local board, and
prior to [*57] the removal of this action, the State Court
agreed and enjoined Clark County from this very action.

Clark County argues that it has the plenary power to
remove a duly-elected State officer from office without
an order or input or even an iota of due process from a
Nevada state court. The State Court in this case
previously rejected Clark County's arguments.

Nothing in the Opposition changes Clark County's
attempted illegal action to pass Agenda Item 67 on July
18, 2017 ("ltem 67"). Significantly, nothing in its
Opposition changes the Nevada State Court's legal
conclusion that Clark County acted unlawfully by trying
to remove Constable Eliason from office.

Instead, Clark County engages in misdirection by taking
issue with the Nevada Court's legal conclusion that "A
Quo Warranto action is the proper procedure for
determining a forfeiture of office, including a forfeiture as
a matter of law."1

Despite the County's misdirection, the sole issue in this
Motion remains whether NRS 258.007 grants Clark
County the sole and unfettered power to remove an
elected and sitting State Constable. Clark County
manifestly does not possess this power.

Constable Eliason seeks to formalize the State Court's
preliminary injunction into a permanent, declaratory
judgment from this Court, declaring Clark County's
actions as illegal. Constable Eliason requests that the
Court declare the following:

(1) Only the Nevada State courts may declare a
forfeiture of an elected official's office;

(2) Clark County possesses no unilateral authority under
Nevada law to "declare that Robert L. Eliason, the
elected North Las Vegas Constable, has forfeited his
office and that a vacancy in such office exists"; and

(3) Agenda Item 67 on the July 18, 2017 County
Commission Meeting, which seeks to "declare that that
Robert L. Eliason, the elected North Las Vegas
Constable, has forfeited his office and that a vacancy in
such office exists," is illegal under Nevada law.

II. UNDISPUTED FACTS and PROCEDURAL
HISTORY

In August 2017, the Nevada State Court enjoined Clark
County [*59] from taking any action to unilaterally
declare that Constable Eliason had forfeited his office.

In November 2017, Clark County removed this action to

1 Notably, Clark County has done nothing since August 2017
to redress this alleged legal error:

« It failed to timely move the State Court to reconsider its
order pursuant to Rule 2.24 of the Eighth Judicial District
Court Rules.

« It failed to appeal this determination as was its right
under Rule 3A(b)(3) of the Nevada Rules of Appellate
Procedure.

« It failed to ask this Court to reconsider the propriety of
the State [*58] Court injunction when it removed this
case in November 2017.
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this Court.

In August 2018, Constable Eliason filed the instant
Motion for Declaratory Judgment, seeking to formalize
the State Court's injunction.

. LEGAL ANALYSIS: DECLARATORY JUDGMENT
IS STILL WARRANTED

Clark County has no legal authority to "declare that
Robert L. Eliason, the elected North Las Vegas
Constable, has forfeited his office" or to "declare...that a
vacancy in such office exists." Nothing in its Opposition
changes this conclusion.

No statute specifically grants Clark County the authority
to declare a forfeiture of the constable's office. Contrary
to Clark County's assertion, no language in NRS
258.007 specifically authorizes Clark County to
"declare" a forfeiture of any elected office. If there is any
fair or reasonable doubt concerning the existence of a
county's authority, the court must resolve that doubt
against the board of county commissioners, and Nevada
law denies the county that power. See NRS 244.137(4).
See also, First Nat'l Bank v. Nye County, 38 Nev. 123,
145 P. 932, 936-37 (1914); Lyon County v. Ross, 24
Nev. 102, 50 P. 1, 3 (1897); and Waitz v. Ormsby
County, 1 Nev. 370, 377 (1865). See generally, B.
Chally, Dillon's Rule in Nevada, 21 Nev. L. 6 (2013).

Here, NRS 258.007(2)'s silence creates doubt as to
whether [*60] Clark County possesses the authority it
claims. Therefore, Nevada law denies Clark County that
power. The statute makes no mention of a county
commission whatsoever, and Clark County makes no
reference to any specific authority in its Opposition. The
statute is utterly silent as to who has the authority to
declare a forfeiture of an elective office. This is no
accident, because other provisions of Nevada law
supply the procedure.

Declaring a "forfeiture" of an elected office is manifestly
a judicial function performed by the courts by issuing a
writ quo warranto. NRS 35.010 et seq. From its first
days as a State, the Nevada Supreme Court has
consistently affirmed the right of the courts to declare a
forfeiture under a writ quo warranto. See e.g., State ex
rel. Haydon v. Curry, 1 Nev. 251, 251-52 (1865)
(adjudicating statute passed by NV Territorial
Legislature calling for automatic forfeiture of franchise
by way of quo warranto); see also, State v. Haskell, 14
Nev. 209, 210 (1879) (state bears burden of proof to
have court declare forfeiture of franchise under quo

warranto).

More recently, NRS 35.010(2) codifies this unique
power and provides that "[a] civil action may be brought
in the name of the State [a]gainst a public officer...who
does or suffers an act which, by the provisions of law,

works a forfeiture [*61] of the office." (Emphasis
added.)
The modern Nevada Supreme Court has been

remarkably consistent and protective of the solitary
power of the judiciary to declare the forfeiture of an
elected office. "Quo warranto generally is available to
challenge an individual's right to hold office and to oust
the individual from the office if the individual's claim to it
is invalid or has been forfeited." Lueck v. Teuton (In re
Teuton), 125 Nev. 674, 219 P.3d 895, 897 (2009). "Quo
warranto is an ancient common law writ and remedy to
determine the right to the use or exercise of a franchise
or office and to oust the holder from its enjoyment...if he
or she has forfeited his or her right to enjoy the
privilege." Heller v. Legislature, 120 Nev. 456, 93 P.3d
746, 751 (2004) (citations and quotations omitted;
emphasis added); see also, Halverson v. Hardcastle,
123 Nev. 245, 163 P.3d 428, 437 n. 8 (2007). The Heller
Court further elaborated on the ancient judicial authority
to issue a writ quo warranto, asserting that not even the
Legislature can infringe upon the court's power. Heller,
93 P.3d at 751.

Clark County, however, asserts that it somehow has this
power by talismanically invoking the word, "“forfeit," in
NRS 258.007(2), as if the Legislature's mere use of the
word confers on the Board some judicial authority
because the Legislature allegedly “intended the
provision to be self-executing." [Opp. 10:21-22.] For this
dubious proposition, [*62] Clark County references a
1941 Missouri case, an 1873 California case, and an
1878 New York case, notably failing to cite to a single
Nevada opinion. [Opp. 10:20-28.]

In addition to the dearth of Nevada authorities in support
of its position, Clark County's argument fails for five
reasons:

First, this line of reasoning ignores the plain language of
NRS 35.010(2) that "[a] civil action may be brought in
the name of the State [a]gainst a public officer...who
does or suffers an act which, by the provisions of law,
works a forfeiture of the office." Indeed, the phrase, "by
the provisions of law," can fairly mean "self-executing."
Thus, NRS 35.010(2) applies to "self-executing”
forfeitures, like NRS 258.007(2), that arise by operation
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of law.

In addition, it further ignores the modern interpretation of
the powers of the courts set out in Heller and Lueck. It
also completely disregards examples stretching back to
the State's earliest days in the Union that the courts hold
the power to declare a forfeiture.

Second, Clark County's position also ignores a canon of
statutory construction that statutes must be read to
make them "consistent and harmonious." Rose v. First
Federal Sav. & Loan Ass'n, 105 Nev. 454, 777 P.2d
1318, 1319 (1989) (internal quotations and citations
omitted). Clark County's position is this: an [*63]
allegedly "self-executing” statute somehow grants Clark
County the judicial power to "declare that Robert L.
Eliason...has forfeited his office." But this position
directly contravenes NRS 35.010(2)'s requirement that
the courts adjudicate a civil action "against a public
officer..who does or suffers an act which, by the
provisions of law, works a forfeiture of the office.” Clark
County's reading of NRS 258.007(2) cannot be
reconciled with NRS 35.010(2). Indeed, there is nothing
consistent or harmonious here. In contrast, Mr. Eliason's
argument does. The Nevada Attorney General has
standing to fill a writ; the Court has the power to
adjudicate that writ once it is filed; and Clark County can
fill a vacancy if the Court so declares.

Third, Clark County's position belies its own actions.
Clark County nakedly asserts that NRS 258.007(2) is
"self-executing." By "self-executing,” Clark County
means that the purported forfeiture occurs "without the
necessity of a judicial declaration or imprimatur of any
other municipal entity." [Opp. 10:27 (emphasis added).]
Agenda Item 67--declaring "that Robert L. Eliason has
forfeited his office"—is exactly an "imprimatur” that Clark
County argues is unnecessary.

If Clark County truly believed that the forfeiture [*64]
occurred without the necessity of any other action, then
there is no reason for Item 67. If NRS 258.007(2)
operates like Clark County insists, there is no reason for
Clark County or anyone to "declare" anything.

But Clark County's action belies its current argument:
arguing on one hand that there is no need for a
declaration of a forfeiture because such forfeiture is
"self-executing,” and then arguing on the other hand,
that the statute grants Clark County, alone (and not the
courts), the authority to declare a forfeiture.

Fourth, Clark County's reliance on a recent Attorney
General's Opinion, AGO 2017-14 is misplaced. As a

preliminary matter, opinions of the Nevada Attorney
General are not binding on the Nevada Judiciary. Univ.
& Cmty. Coll. Sys. v. DR Ptnrs, 117 Nev. 195, 18 P.3d
1042, 1048 (2001). In addition to the extent it applies at
all, AGO 2017-14 serves only to confirm that the
Nevada courts--and only the Nevada courts--have the
power to remove an elected official from office; Clark
County does not possess that authority. Thus, AGO
2017-14 further weakens Clark County's position in this
case.

Finally, Clark County's position defies public policy
considerations. Declaring a forfeiture of an elected
officer's office disrupts the democratic process. In this
case, it [*65] nullifies the votes of 220,000 residents of
North Las Vegas, and the action should not be
undertaken lightly. Nevertheless, there are legitimate
occasions for doing so. The wisdom of the writ quo
warranto (gained by centuries of application) balances
these competing interests. Quo warranto properly
implicates all three branches of government: The state
legislative branch passes legislation to enumerate when
an elected office is forfeit. The state executive branch
determines when to bring a judicial action to declare an
elected office forfeit under the legislature's laws. The
state judicial branch adjudicates the fairness of the
forfeiture, with all of its attendant procedural protections
(rules of evidence, burden of proof, etc.). Clark County's
unilateral action implicates none of these checks and
balances. "Quo warranto generally is available to
challenge an individual's right to hold office and to oust
the individual from the office if the individual's claim to it
is invalid or_has been forfeited. Lueck v. Teuton (In re
Teuton), 125 Nev. 674, 219 P.3d 895, 898 (Nev. 2009)
(emphasis added.)

Moreover, Clark County does not even possess the
standing to file a writ quo warranto. In this case,
standing to institute a civil action for quo warranto rests
solely [*66] with the Attorney General at the direction of
the Governor. NRS 35.030; see also, Lueck v. Teuton
(In re Teuton), 125 Nev. 674, 219 P.3d 895, 898 (2009)
(no general standing to request writ quo warranto).

IV. CONCLUSION

In accordance with the State Court's Preliminary
Injunction, a judgment from this Court is appropriate to
declare the following: (1) only the Nevada State courts
may declare a forfeiture of an elected official's office; (2)
Clark County possesses no unilateral authority under
Nevada law to "declare that Robert L. Eliason, the
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elected North Las Vegas Constable, has forfeited his
office and that a vacancy in such office exists"; and (3)
Agenda Item 67 on the July 18, 2017 County
Commission Meeting, which seeks to "declare that that
Robert L. Eliason, the elected North Las Vegas
Constable, has forfeited his office and that a vacancy in
such office exists," is illegal under Nevada law.

DATED this 7th day of September, 2018.
ASHCRAFT & BARR | LLP

/sl Jeffrey F. Barr

JEFFREY F. BARR, ESQ.

Nevada Bar No. 7269

Attorneys for Plaintiff Robert Eliason
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L INTRODUCTION
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Thiss v. A.O. Smith Corp.

United States District Court for the Western District of Michigan

June 29, 1993, Decided ; June 29, 1993, Filed

File No. 1:91:CV:239

Reporter
1993 U.S. Dist. LEXIS 11846 *; 1993 WL 771013

ARTHUR THISS and MOLLY THISS, Plaintiffs, v. A.O.
SMITH CORPORATION, Jointly and Severally, A.O.
SMITH HARVESTORE PRODUCTS,
INCORPORATED, Jointly and Severally, Defendants,

Core Terms

plaintiffs’, enterprise, Defendants', Sickle, feed, entities,
silos, herd, conspiracy, counts, association-in-fact,
products, accrued, statute of limitations, summary
judgment motion, summary judgment, oxygen, pattern
of racketeering activity, matter of law, subsidiary,
commit, farm, reasonable person, predicate crime,
racketeering, time-barred, discovery, certify, storage,
commit fraud

Case Summary

Procedural Posture

Defendants, corporation and subsidiary, filed motions
for summary judgment in plaintiff dairy farmers' claim
that alleged fraud, conspiracy to commit fraud, and
violations of the Racketeer Influenced and Corrupt
Organizations statute (RICO), 18 U.S.C.S. 88 1962(c)
and 1962(a). The dairy farmers purchased a feed
storage unit from the subsidiary that allowed the feed to
be contaminated and poisoned the farmers' herd.

Overview

After their dairy herd became ill and died from eating
contaminated feed, the farmers filed suit against the
corporation that made the unit and the subsidiary that
sold the unit. The corporation and the subsidiary both
filed motions for summary judgment. The court denied in
part and granted in part the motions. The court found
that the relevant causal connection was between the
problems on the dairy farm and the unit, and the farmers
need not have known exactly why or how the units
harmed the feed. The farmers should have discovered
the pattern the same date they should have discovered
the source of their injury. A jury must have decided
when the farmers should have discovered the source of
their injury. The court certified a question to the
Michigan Supreme Court by separate order: "Under
Michigan law, is it possible for a corporation to commit
civil conspiracy with its wholly owned subsidiary?" The
corporation's and subsidiary's motions for summary
judgment as to one count under the Racketeer
Influenced and Corrupt Organizations Act, 18 U.S.C.S.

§ 1962(a), was granted.

Outcome

The court denied in part and granted in part the
corporation's and subsidiary's motions for summary
judgment in the farmers' fraud, conspiracy to commit
fraud, and violations of the Racketeer Influenced and
Corrupt Organizations Act claims. The court also
certified a question to the state supreme court.

LexisNexis® Headnotes
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Civil Procedure > ... > Summary
Judgment > Burdens of Proof > Movant Persuasion
& Proof

Governments > Legislation > Statute of
Limitations > Pleadings & Proof

Civil Procedure > ... > Summary
Judgment > Burdens of Proof > General Overview

Civil Procedure > Judgments > Summary
Judgment > Partial Summary Judgment

Civil Procedure > ... > Summary
Judgment > Motions for Summary
Judgment > Timing of Motions & Responses

Governments > Legislation > Statute of
Limitations > General Overview

Governments > Legislation > Statute of
Limitations > Time Limitations

HNl[;".] Burdens of Proof, Movant Persuasion &
Proof

All evidence in a motion for summary judgment must be
considered in the light most favorable to the non-moving

party, under Michigan law, the plaintiff has the burden to
establish an exception to the statute of limitations.

Governments > Legislation > Statute of
Limitations > Time Limitations

Torts > ... > Statute of
Limitations > Tolling > Discovery Rule

Governments > Legislation > Statute of
Limitations > General Overview

Torts > Business Torts > Fraud &
Misrepresentation > General Overview

Torts > Procedural Matters > Statute of
Limitations > General Overview

HN2[$'..] Statute of Limitations, Time Limitations

The statute of limitations for a conspiracy to commit

fraud claim is six years. Mich. Comp. Laws. § 600.5813.

Business & Corporate Law > Distributorships &
Franchises > Causes of Action > Fraud &
Misrepresentation

Criminal Law &

Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview

Governments > Legislation > Statute of
Limitations > Time Limitations

Governments > Legislation > Statute of
Limitations > General Overview

HN3[.".] Causes of Fraud &

Misrepresentation

Action,

The statute of limitations for Racketeer Influenced and
Corrupt Organizations, 18 U.S.C.S. § 1962, claims is
four years.

Criminal Law & Procedure > Appeals > Appellate
Jurisdiction > Certified Questions

Governments > Courts > Judicial Precedent
HN4[."’.] Appellate Jurisdiction, Certified Questions

Mich. Ct. R. 7.305(B) states that when a federal court
considers a question that Michigan law may resolve and
that is not controlled by Michigan Supreme Court
precedent, the court may on its own initiative certify the
guestion to the Michigan Supreme Court. A certificated
may be prepared by stipulation or at the certifying
court's direction, and must contain (a) the case title; (b)
a factual statement; and (c) the question to be
answered. The presiding judge must sign it, and the
clerk must certify it under seal. With the certificate, the
parties shall submit (a) briefs conforming with Mich. Ct.
R. 7.306 and 7.309; (b) a joint appendix conforming with
Mich. Ct. R. 7.307, 7.308 and 7.309; and (c) request for
oral argument, if oral argument is desired. If the
Supreme Court responds to the question certified, the
clerk shall send a copy to the certifying court under seal.
The Supreme Court shall divide costs equally among
the parties, subject to redistribution by the certifying
court.
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Business & Corporate Law > Distributorships &
Franchises > Causes of Action > Fraud &
Misrepresentation

Criminal Law &

Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview

HNS[¥%  Causes  of
Misrepresentation

Action, Fraud &

A 'reinvestment" theory, without allegations of distinct
harm from that reinvestment, will not support a 18
U.S.C.S. 8§ 1962(a) count.

Business & Corporate Law > ... > Management
Duties & Liabilities > Rights of Partners > General
Overview

Criminal Law &

Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview

HN6[&"..] Management Duties & Liabilities, Rights of
Partners

18 U.S.C.S. 8§ 1962(c) prohibits any person associated
with any enterprise from conducting or participating in
the conduct of such enterprise's affairs through a pattern
of racketeering activity. 18 U.S.C.S. § 1961(3) defines
"person” as any individual or entity capable of holding
an interest in property. 8 1961(4) defines "enterprise" as
any individual, partnership, corporation, association, or
other legal entity, and any union or group of individuals
associated in fact, although not a legal entity.

Criminal Law &

Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview

HN?[&"..] Racketeering,
Corrupt Organizations Act

Racketeer Influenced &

18 U.S.C.S. 8§ 1962(c) prohibits "persons" from doing
certain acts, and therefore, the alleged persons in a

Racketeer Influenced and Corrupt Organizations Act
(RICO), claim will be the defendants. "Persons" are
liable under this statute, not "enterprises," for the RICO
'person’ is the active wrongdoer, while the RICO
"enterprise” is the passive instrumentality through which
the person performs the predicate acts.

Business & Corporate Law > Distributorships &
Franchises > Causes of Action > Fraud &
Misrepresentation

Criminal Law &

Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview

HNS[&] — Causes  of
Misrepresentation

Action, Fraud &

The three requirements of a Racketeer Influenced and
Corrupt Organizations Act, 18 U.S.C.S. 8 1962(c),
enterprise defendants propose is: (1) there must be a
shared purpose among the enterprise's members or
participants; (2) the enterprise must be an ongoing
organization with some sort of structure; (3) there must
be an ascertainable structure distinct from that inherent
in the pattern of racketeering activity.

Criminal Law &

Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview

HN9[.".] Racketeering, Racketeer Influenced &

Corrupt Organizations Act

The Racketeer Influenced and Corrupt Organizations
Act is targeted at the element which makes the
commission of some predicate crimes more dangerous
than others, and that is the use of otherwise legitimate
enterprises as a tool to commit predicate crimes. Use of
such passive instruments makes those crimes harder to
detect, and often enhances the scope and profitability of
racketeering operations.

Criminal Law &

Procedure > ... > Racketeering > Racketeer
Influenced & Corrupt Organizations Act > General
Overview
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HNlO[!’.] Racketeering,
Corrupt Organizations Act

Racketeer Influenced &

It is not necessary to show that the enterprise has some
function wholly unrelated to the racketeering activity, but
rather that it has an existence beyond that which is
necessary merely to commit each of the acts charged
as predicate racketeering offenses.

Judges: [*1] ENSLEN

Opinion by: RICHARD A. ENSLEN

Opinion

HON. RICHARD A. ENSLEN

OPINION

Presently before the Court are two summary judgment
motions; one submitted by each defendant. Because the
issues raised by each apply to both defendants, | will
consider both motions in this Opinion. The standard for
summary judgment pursuant to Fed. R. Civ. P. 56 is
well-known, and | will not repeat it here.

Facts

Plaintiffs are Michigan dairy farmers. Defendant A.O.
Smith Harvestore Products, Inc. ("Harvestore”) is a
wholly owned subsidiary of defendant A.O. Smith Corp.
("the Smith Corporation"). Both entities are in the
business of designing, manufacturing, marketing and
selling farm machinery and equipment.

In July of 1977, plaintiffs brought their first "Harvestore
system," a feed storage structure designed to hold high
moisture corn, and they began using it that fall. The
system's highlighted feature was its alleged ability to
prevent oxygen from coming into contact with the feed.
This capacity is referred to as its "oxygen-limiting"
feature, and it was purported to increase the nutritional
value of feed. On or about October of 1980, plaintiffs

bought their second Harvestore system. This one was
designed [*2] for the storage of haylage. Haylage is the
principle staple in dairy cows' ration; corn is used to a
lesser extent. The sales representative who promoted
and sold the products to plaintiffs is named Earl
Smalligan. He was associated with a company named
Michigan Glass Lined Storage, which is not a party to
this action.

At some point after the installation of the second
Harvestore system, plaintiffs' dairy herd began to suffer
health problems. These problems affected production
and, therefore, profits. Plaintiffs allege that when they
recognized these problems they set about identifying
their source. In 1990, they stopped using the Harvestore
systems for a trial period, and the health of the herd
improved. Plaintiffs allege that this is because
defendants' storage silos are not oxygen-limiting.
Instead, they allow oxygen to mix with the feed, causing
spoilage which is not detectable by visual inspection,
but significantly reduces the nutritional value of the feed.
Plaintiffs' farm went bankrupt in 1990.

Plaintiffs' diversity claim contains five counts, and is
governed by Michigan law. Count One alleges that
through its promotional materials and its authorized
sales representative, [*3] Harvestore fraudulently
represented that the Harvestore system was oxyen-
limiting. As a result, this Count asserts, the health and
productivity of plaintiffs' herd, and plaintiffs' profits,
suffered. Count Two makes the same fraud allegations
against the Smith Corporation. Count Three alleges a
conspiracy between the two defendants to commit
fraud. Count Four alleges a violation of the Racketeer
Influenced and Corrupt Organizations statute ("RICO"),
18 U.S.C. 8 1962(c), and Count Five alleges violation of

RICO section 1962(a).

Defendants' Statute or Limitations Claim

Defendants first argue that they are entitled to summary
judgment on all counts because the statute of limitations
has run on plaintiffs' claims. | will consider defendants'
argument on plaintiffs' fraud, conspiracy to commit
fraud, and RICO claims separately.

Counts | and II: Common Law Fraud

The statute of limitations for plaintiffs' fraud claims is six
years. M.C.L. § 600.5813. The present complaint was
filed on March 8, 1991. Therefore, if plaintiffs' claim
accrued earlier than March 8, 1985, their claim is time-
barred. Although m[?] all evidence in a motion for
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summary [*4] judgment must be considered in the light
most favorable to the non-moving party, under Michigan
law, the plaintiff has the burden to establish an
exception to the statute of limitations. McLaughlin v.
Aetna Life Insurance Co., 221 Mich. 479, 483, 191 N.W.
224 (1922); 1500 North Woodward Building v. U.S.
Mineral Products Co., Slip Op., Case No. 91-CV-72491-
DT, at 16 (E.D. Mich. Feb. 24, 1992) (Defendants' Ex.
G).

In Agristor v. Van Sickle, 967 F.2d 233 (6th Cir. 1992), a
case involving the same attorneys and the instant
defendants, the court held that the "discovery accrual
standard" applies to this type of fraud action in
Michigan. The Van Sickle court first describes this
standard as dictating that plaintiffs' cause of action
accrued when they knew or should have known of their
injury. 1d. at 238. However, in its case-specific analysis,
it describes the point at which plaintiffs "should have
known" as the time when "a reasonable person might ]
have connected the problems on the dairy farm to the
Harvestore silos, and therefore a reasonable person
might [] have known of the alleged fraud . . .." [*5] Id. at
240.

This language clarifies two points. The first is that
defendants are mistaken when they imply that they must
only show when plaintiffs knew that their herd was
suffering. The causal connection between the feed
storage system and the problems is critical. However, |
believe that plaintiffs also are mistaken when they
assert that the relevant moment is when they identified
the connection between the herd's health problems and
the failure of the silos to limit oxygen intake. The
relevant causal connection is between the "problems on
the dairy farm [and] the Harvestore silos," id.; the
plaintiffs need not know exactly why or how the silos
harmed the feed.

The Van Sickle court went on to determine that a
reasonable trier of fact could find that plaintiffs
discovered or should have discovered the connection
between their problems and the Harvestore system
within the statute of limitations period. Therefore, the
trial court's grant of summary judgment in favor of
defendants on the statute of limitations issue was
inappropriate. See also, Agristor Leasing v. Saylor, 803
F.2d 1401, 1405-06 (6th Cir. 1986), [*6] cert. denied,
493 U.S. 919 (1989); (remanding case for retrial; trial
court should have submitted statute of limitations
question to jury in form of interrogatories due to
conflicting evidence on date of plaintiffs' actual
discovery that Harvestore system caused herd's

problems); Hines v. A.O. Smith Harvestore Products,
Inc., 880 F.2d 995 (8th Cir. 1989) (reversing trial court's
grant of summary judgment; evidentiary conflicts
rendered when plaintiffs knew or should have known of
defects a jury question); Mohr v. A.O. Smith Corp., Slip
Op., Case. No. 88-cv-10043-BC (E.D. Mich. March 25,
1993) (adopting magistrate’'s recommendation that
statute of limitations issue should be left to the jury).

According to the uncontroverted affidavit of Arthur Thiss,
he did not have actual knowledge of the connection
between the injury to his herd and the Harvestore
system until 1989 or 1990, well within the limitations
period. Therefore, the only disputed issue is when
plaintiffs should have learned of the connection.

Van Sickle dictates that the "should have learned" point
is measured by a reasonable person standard. The
appellate [*7] panel in Van Sickle affirmed the trial
court's finding that the plaintiffs should have learned of
the connection between their problems and the
Harvestore system within two years of its installation.
"Although [the Van sickle plaintiffs] experienced serious
problems for many years, it was not until mid-1982 that
the dairy herd experienced dramatic calf losses . . .."
967 F.2d at 240. The panel held "as a matter of law, that
a reasonable person should have determined that the
calf losses of mid-1982 were caused by the 'poisoned’
grain and hay." 1 967 F.2d at 241.

Therefore, the question posed by defendants'
motion [*8] is whether a reasonable person,
considering the circumstance on the Thisses' farm,
should have determined the link between the herd's
poor health and productivity and the first Harvestore
system (corn), within seven and one-half years of its
installation, and the second system (haylage), within
four and one-half years of installation.

There is significant evidence that shortly after
installation of the Harvestore systems, plaintiffs became
aware of production problems. In their amended
complaint plaintiffs allege that in the months after
commencing use of the second Harvestore system
plaintiffs' herd began to experience a number of
problems. These included Ilower milk production,

1 However, because a reasonable trier of fact could also find
the reverse, the court noted that defendants remained free to
present evidence to the jury at trial to prove that plaintiffs knew
or should have known of the alleged misrepresentations
earlier, and that their claim was therefore time-barred. Id. at
240.
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breeding problems, general unthrifty physical condition,
and higher than normal cull rates based on production
and health. Am. Comp. para. 26. In a deposition, Mr.
Thiss asserted that the 1980 silo caused the four
maladies listed above in the early 1980s. Defendants'
Ex. 4 at 21.

However, according to the affidavit of Arthur Thiss, the
productivity of a dairy farm ebbs and flows in response
to numerous factors, including the herd's natural
lactation cycles. He avers that although he was aware of
specific production [*9] problems, the farm's overall
"downward trend was not apparent until the late 1980's."
Thiss Affidavit, Ex. 22, para. 7, para. 10. The Thisses
looked for explanations for the downturn in production in
several places. This investigation included consultation
with their Harvestore sales representative. Ex. 22, para.
11. Unfortunately, the date of this consultation is not
clear. 2

Neither Mr. Thiss nor farmhand John Van Oordt noticed
anything wrong with the feed; it looked and smelled fine,
and the cows generally ate it. Plaintiffs' Ex. 22, para. 10;
J. Van Oordt dep., Ex. 24, [*10] pp. 27-28. These
observations are in accord with those of defendants. A
1967 internal memorandum of defendants states
although oxygen could have detrimental effects on feed
value, "it would be very difficult to establish any relation
between amount of oxygen admitted and such
additional loss in feed value." Ex. 29, p. 3.

There is a conflict between the parties' experts as to
when plaintiffs could have learned about the oxygen
damage to their feed through testing. Plaintiffs have
submitted the affidavit of Lawrence Scott, an animal
nutritionist and feed chemist. He avers that
"the changes in protein content and complexing of
the carbohydrate fraction of the feedstuffs with
protein residues was not disclosed by the normal
testing methodologies employed during the late
1970s and early 1980s. Thus the feedstuffs as
analyzed might reflect an adequate or acceptable
level of protein and energy. However, what the
normal analytical tests would not disclose are that

2 Mr. Thiss' affidavit does not give a date for this consultation.
Defendants assert that Mr. Smalligan retired in 1981, and
therefore it had to be before that time. There is one reference
to consultation with Mr. Smalligan in a deposition of Mr. Thiss.
It occurred shortly after the Thisses bought their first silo, and
it "as prompted by plaintiffs' recognition that their butterfat
content had not increased as promised. Defendants' Ex. 2, p.
69.

the changes that had taken place in the protein and
carbohydrate composition of the feedstuffs made
them in whole or in part unavailable for assimilation
or utilization by the animals consuming the feed."

Ex. 23, para. 3-4. [*11] However, defendants respond
with the affidavit of Robert Davis, a doctor of veterinary
medicine. He states that a commonly used indicator of
the excessive exposure of ensiled forage to oxygen is
the amount of "acid detergent insoluble nitrogen"
("ADIN") in the feed. Dr. Davis further states that four
laboratory feed analyses of feed stored on the Thiss
farm between 1980 and 1985 include data reflective of
the amount of ADIN or other indicators of oxygen
damage. Defendants' Reply Brief, Ex. D.

Consideration of the evidence described above leads
me to conclude that there are disputed material facts
which preclude summary judgment on this issue. My
conclusion that | cannot, as a matter of law, identify the
date a reasonable person on the Thisses farm should
have recognized the alleged fraud, differs from the
conclusion of the trial court in Van Sickle. 3 This is
because the facts which led the Van Sickle trial court to
conclude that plaintiffs reasonably should have known
about their silos' defects stand in contrast to the facts
recited above.

[*12] Like the Thisses, the Van Sickle plaintiffs noticed
a decline in milk and butterfat and reproductive
problems. However, unlike the Thisses, the Van Sickle
plaintiffs noticed a moldy smell emanating from a silo as
early as 1974, and had visual confirmation that they
were feeding their herd moldy feed. This was the first
symptom that directly linked the herd's health and
productivity problems with the Harvestore systems. The
second link, also missing in the present case, is the Van
sickle plaintiff's observation that cows fed from the
Harvestore silos tended to produce stillborn calves.
Though the two cases share many facts, the trial court's
conclusion that the Van Sickle's should have known
about the alleged fraud within two years of the purchase
of their second silo relied heavily on these links. Ex. 27,
West Marion Dairy Farms v. A.O. Smith Corp., Slip Op.
Case No. 86-CV-75448-DT (E.D. Mich. Sept. 10, 1990).

In the present matter, although there is a significant

3 On appeal, the plaintiff is identified as Van sickle. At trial, the
plaintiff was identified as West Marion Farms, which is the
corporation the Van Sickle family runs. For clarity's sake, when
referring to either the trial or appellate level, | will identify it as
Van Sickle.
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amount of evidence concerning the plaintiffs' notice that
something was wrong, there is not sufficient evidence
linking those problems with the Harvestore systems for
me to rule as a matter of law that they [*13] should
have realized the connection on a particular date.
Therefore, resolution of the issue of when a reasonable
person would have known of the alleged fraud in the
circumstances described above will be left to the jury.
Defendants' motion for summary judgment on this point
will be denied.

Count Ill: Conspiracy to Commit Fraud

This Count of plaintiffs' complaint alleges that
defendants knew that the Harvestore system was not
oxygen-limiting, as advertised, and that they conspired
to conceal this information and continued to make
representations to customers which they knew were
false.

H_I\I2['17] The statute of limitations for this claim is six
years. M.C.L. § 600.5813. Defendants assert that the
conspiracy cause of action accrues at the same time as
the underlying tort. 4 If defendants are correct, this issue
should be resolved by the jury. Plaintiffs assert that
Michigan adheres to an "actual discovery" rule to
measure accrual of a cause of action for conspiracy. If
plaintiffs are correct, the accrual date is clearly within
the limitations period.

[*14] Review of Michigan law has convinced me that
Michigan courts would apply the same tolling standard
to a conspiracy count as they would to the underlying
overt act. Gilbert v. Grand Trunk, 95 Mich. App. 308,
290 N.W.2d 426 (1980); Roche v. Blair, 305 Mich. 608,
9 N.W.2d 861 (1943). Therefore, while |1 do not believe
that plaintiffs' assertion of an "actual discovery" rule is
correct, | also believe that defendants' assertion that the
causes of action accrue at the same time is overbroad.
They accrue in the same manner.

That means that plaintiffs' conspiracy to commit fraud
count accrued when plaintiffs knew or should have
known of the alleged conspiracy to commit fraud. There
is virtually no evidence before me on this point.

4 Although defendants asserted that their statute of limitations
basis for summary judgment applied to all counts, they did not
analyze the conspiracy count in their motion. Plaintiffs
addressed it briefly, and then defendants made the contention
above in their reply. As a result, | note for the record that this
issue has not been argued very thoroughly.

Therefore, at this stage of the proceedings, defendants'
motion for summary judgment on Count Il must be
denied.

Counts IV and V: RICO

H_I\B["rl“] The statute of limitations for RICO claims is
four years. Agency Holding Corp. v. Malley-Duff &
Assoc., Inc., 483 U.S. 143, 97 L. Ed. 2d 121, 107 S. Ct.
2759 (1987). The present complaint was filed on March
8, 1991. Therefore, if plaintiffs' RICO claims accrued
earlier than March 8, 1987, [*15] their claim is time-
barred.

In Van Sickle, the Sixth Circuit panel reviewed the
Circuit split on when RICO causes of action accrue. The
panel rejected one method, the last-predicate act rule.
However, it determined that it did not need to decide
between the two remaining methods, because the
plaintiffs’ RICO claim was time-barred by each. The first
of the two is the discovery rule, which focuses on when
plaintiffs knew or should have known of defendants'
fraudulent scheme. The second is a "compromise rule,"
also referred to as the Bivens rule, which holds that a
civil RICO action accrues as soon as the plaintiff
discovers, or reasonably should have discovered, both
the existence and source of the injury, and that the
injury is part of a pattern. Van Sickle, 967 F.2d at 241,
citing Bivens Gardens Office Bldg., Inc., v. Barnett Bank
of Florida, Inc., 906 F.2d 1546, 1554-55 (11th Cir.
1990), cert. denied, 111 S. Ct. 1695 (1991).

The Van Sickle court found that it did not have to
choose between the latter two standards. Instead, it
held that in the factual circumstance at bar,
plaintiffs [*16] should have discovered the pattern of
fraud at the same time they discovered the fraud. 957
F.2d at 242. However, it reached this conclusion by
analyzing the more "liberal" standard, the Bivens rule,
first. Because plaintiffs' claim was time-barred by that
standard, it would also have been barred by the
discovery rule. Given the similarity of the facts and the
claims in these cases, and the lack of guidance on the
appropriate accrual rule, | will follow the Sixth Circuit's
approach in Van Sickle, and apply the Bivens rule for
determining when plaintiffs' RICO claims accrued.

Similarly, | will apply the approach of the Sixth Circuit in
my analysis of the facts. The Van Sickle panel held that
the same facts that did or should have alerted the
plaintiffs to the alleged injury and its source also should
have alerted them that the alleged misrepresentations
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were part of a pattern. It held that "as a matter of law,
[plaintifff ~ should have determined that the
representations were part of pattern at the same time it
should have discovered that the silos caused the
alleged problems on the dairy farm." 967 F.2d at 242.

As [*17] a result, | hold that plaintiffs should have
discovered the pattern the same date they should have
discovered the source of their injury. As | ruled in regard
to the fraud counts, the jury must decide when plaintiffs
should have discovered the source of their injury. If this
date is before March 8, 1987, then plaintiffs' RICO
counts are time-barred. If it is not, these counts are
viable.

Defendants' Substantive Attack on
Conspiracy to Defraud

Count I,

Defendants argue that they are entitled to summary
judgment on plaintiffs' conspiracy count because
defendants assert, Smith Corp. cannot conspire with its
subsidiary as a matter of law. Plaintiffs argue that it can,
but, as both parties concede, there is no Michigan law to
instruct the Court on whether Michigan courts would
allow plaintiffs to proceed on this theory. Therefore, the
arguments on each side are based on law from other
jurisdictions.

Defendants' motion forces me to consider a state law
count with no governing law. A federal judge sitting in
diversity can attempt to predict the course of state law,
but there is no basis for me to predict what Michigan
courts would do in this situation. | refuse both parties'
[*18] invitation to make what is essentially a policy
decision between competing doctrines.

Instead, | must turn to the Michigan Supreme Court for
guidance. Pursuant to Michigan Rule of Court 7.305(B),
5 | will certify the following question to the Michigan

5 HN4[?] Rule 7.305(B) states:
Rule 7.305 Certified Questions
(B) From Other Courts

(1) When a federal court . . . considers a question that
Michigan law may resolve and that is not controlled by
Michigan Supreme Court precedent, the court may on its
own initiative . . . certify the question to the Michigan
Supreme Court.

(2) A certificated may be prepared by stipulation or at the
certifying court's direction, and must contain

(a) the case title;

Supreme Court by separate order; "Under Michigan law,
is it possible for a corporation to commit civil conspiracy
with its wholly owned subsidiary?"

[*19] My proposed certification order is attached to this
opinion. | will delay sending it for ten days after the
issuance of this opinion. If either party has an objection
to the phrasing or content of the certification order, it
should lodge it with the Court within that ten-day period.

As a result of the foregoing, defendants' motion on
Count Il will be denied without prejudice. If the
Supreme Court accepts the certified question for review,
I will reconsider the motion in light of the answer it
returns. If the Supreme Court declines to answer the
qguestion, | will reconsider the motion on the briefs
already submitted, and make an "Erie guess," Erie R.R.
Co. v. Tompkins, 304 U.S. 64,82 L. Ed. 1188, 58 S. Ct.
817 (1938), as to how the state's highest court would
decide the issue.

Defendants' Substantive Attacks on Counts IV & V,
the RICO Counts

Defendants offer three grounds in support of their
motion for summary judgment on plaintiffs’ RICO
counts. First, they argue that the Thisses cannot
establish the requisite "investment injury” under §
1962(a). Secondly, they argue that the Thisses' &
1962(c) claim is deficient because the Thisses' alleged
association-in-fact enterprise [*20] is not distinct from
the alleged persons. Thirdly, they argue that the
Thisses' alleged association-in-fact enterprise is not

(b) a factual statement; and
(c) the question to be answered.

The presiding judge must sign it, and the clerk must certify it
under seal.

(3) With the certificate, the parties shall submit
(a) briefs conforming with MCR 7.306 and 7.309;

(b) a joint appendix conforming with MCR 7.307,
7.308 and 7.309; and

(c) request for oral argument, if oral argument is
desired.

(4) If the Supreme Court responds to the question
certified, the clerk shall send a copy to the certifying court
under seal.

(5) The Supreme Court shall divide costs equally among
the parties, subject to redistribution by the certifying
court.
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distinct from the alleged pattern of racketeering activity.
| will address each argument in turn.

Investment Injury Under § 1962(a)

Count V of plaintiffs’ complaint alleges that defendants
participated in a pattern of racketeering activity and
invested the monies generated to fund the continuing
marketing and sale of Harvestore systems to farmers
across the country between 1973 and 1986.

In Craighead v. E.F. Hutton & Co., Inc., 899 F.2d 485
(6th Cir. 1990), the court stated,

If plaintiffs had alleged the necessary predicate
acts, their section 1962(a) claim would still fail
because they have not alleged injuries stemming
directly from the defendants' alleged use or
investment of their illegally obtained income. Unlike
section 1962(c), subsection (a) requires such a
separate and traceable injury, and plaintiffs have
alleged only injuries traceable to the alleged
predicate acts.

Id. at 494. Although plaintiffs are correct to point out
that this passage is dicta, it is the best guidance [*21]
the appellate court has given to date.

The harm plaintiffs claim cannot be fairly characterized
as a "separate and traceable injury" which "stems
directly" from defendants' alleged use or investment of
illegally obtained income. The harm they claim flowed
from the allegedly fraudulent representations which led
them to buy the Harvestore, and the subsequent
damage it allegedly caused. %["F] A "reinvestment"
theory, without allegations of distinct harm from that
reinvestment, will not support a § 1962(a) count. Berent
v. Kemper Corp., 780 F. Supp. 431, 446 (E.D. Mich.
1991), aff'd on other grounds, 973 F.2d 1291 (6th Cir.
1992); Brittingham v. Mobil Corp., 943 F.2d 297, 305
(3d_Cir. 1991). As a result, defendants' motion for
summary judgment as to Count V will he granted.

The Distinction Between the Alleged Association-in-
Fact and Alleged Persons Under § 1962(c)

In relevant part, HNG[?] 18 U.S.C. § 1962(c) prohibits
any "person . . . associated with any enterprise" from
conducting or participating in the conduct of "such
enterprise's affairs through a pattern [*22] of
racketeering activity." 8 1961(3) defines "person" as any

individual or entity capable of holding an interest in
property. 8§ 1961(4) defines "enterprise" as any
individual, partnership, corporation, association, or other
legal entity, and any union or group of individuals
associated in fact, although not a legal entity.

Plaintiffs allege that Smith Corp. (the parent corporation)
and Harvestore (its subsidiary) are the RICO persons,
and they allege that Smith Corp., Harvestore, and
Michigan Glass comprise an association-in-fact
"enterprise." HN7["F] § 1962(c) prohibits "persons" from
doing certain acts, and therefore, the alleged persons in
a RICO claim will be the defendants. "Persons" are
liable under this statute, not "enterprises," for "the RICO
'‘person’ is the active wrongdoer, while the RICO
‘enterprise’ is the passive instrumentality through which
the person performs the predicate acts." Salvador v.
Mazzocone, 686 F. Supp. 528, 530 (E.D. Pa. 1987).

Defendants argue that the RICO persons and the RICO
enterprise alleged by plaintifis are not sufficiently
separate to sustain a § 1962(c) claim. Defendants'
position is that the alleged enterprise is nothing [*23]
more than a combination of entities affiliated with the
same corporation. Any actions taken by Harvestore, as
a subsidiary of Smith Corp., and Michigan Glass, as an
agent of Smith Corp., would have been on behalf of
Smith Corp. Therefore, defendants assert, the "passive"
association-in-fact comprised by this parent corporation,
its subsidiary and its agent, is not sufficiently distinct
from the "active" RICO persons.

The best guidance the Sixth Circuit has offered on the
requisite degree of distinction between a RICO person
and a RICO enterprise is found in Fleischhauer v.
Feltner, 879 F.2d 1290 (6th Cir. 1989), cert. denied, 493
U.S. 1074, 107 L. Ed. 2d 1029, 110 S. Ct. 1122 (1990).
In Fleischhauer, defendants challenged a jury verdict in
favor of plaintiffs. The Sixth Circuit panel rejected
defendants' attack on plaintiffs’ § 1962(c) claim, and
held that the RICO persons were sufficiently distinct
from the RICO enterprises.

We believe the pleadings adequately state that
each of the five defendants was a "person" and
together they formed a racketeering "enterprise." . .
. Appellant contends that the "enterprise" alleged
and proven was not sufficiently [*24] distinct from
the "person” -- in other words, because Feltner
owned 100% of the corporations, they were the
equivalent of his "right arm" with whom he could not
"conspire." [citation's omitted] Such argument has
no merit; the fact that Feltner owned 100% of the

Meghan Schaar


https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5042-D6RV-H0PV-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-6690-003B-53S6-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-6690-003B-53S6-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5042-D6RV-H0PV-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5042-D6RV-H0PV-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-6690-003B-53S6-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-M0B0-001T-62DW-00000-00&context=&link=clscc5
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5042-D6RV-H0PV-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-BVX0-001T-70BC-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-BVX0-001T-70BC-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-BVX0-001T-70BC-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-1FY0-008H-V4CC-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-1FY0-008H-V4CC-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-9580-008H-V2RV-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-9580-008H-V2RV-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5042-D6RV-H0PV-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-M0B0-001T-62DW-00000-00&context=&link=clscc6
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5042-D6RV-H0PV-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5042-D6RV-H0PT-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5042-D6RV-H0PT-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-M0B0-001T-62DW-00000-00&context=&link=clscc7
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5042-D6RV-H0PV-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-CDC0-003B-628Y-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-CDC0-003B-628Y-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5042-D6RV-H0PV-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5042-D6RV-H0PV-00000-00&context=

Case 2:19-cv-11661-DPH-DRG ECF No. 38-7 filed 02/20/20 PagelD.1722 ngg% 18 &3
1993 U.S. Dist. LEXIS 11846, *24

corporations' shares does not vitiate the fact that
these corporations were separate legal entities.
879 F.2d at 1297.

A case from within the district, In Re Tucker Freight
Lines Inc., 789 F. Supp. 884, 893 (W.D. Mich. 1991),
also provides some guidance. In that case, one of
plaintiffs' 8§ 1962(c) arguments was that a company
named Tucker conducted the affairs of an association of
itself, its owner Central, and Central's parent company,
Centra. Id. at 892. The Court rejected this alignment. It
found that Tucker did not violate subsection (c) by
conducting the affairs of an association of itself and its
controlling agents, because the affairs conducted were
not distinct from Tucker's. In support of this proposition,
the court quoted Yellow Bus Lines v. Drivers Chauffeurs
& Helpers Local Union 639, 280 U.S. App. D.C. 60, 883
F.2d 132, 141 (D.C. Cir. 1989) [*25] for the proposition
that "an organization cannot join with its own meters to
do that which it normally does and thereby form an
enterprise separate and apart from itself." Id. at 892.

The difference between Tucker and the present case is
that the enterprise alleged by plaintiffs' includes an
entity distinct from the parent and subsidiary
corporation. That is Glass Lined, which plaintiffs do not
allege was aware that the representations that
Harvestore and Smith Corp. instructed it to make were
fraudulent. Plaintiffs allege that "Defendants are the
perpetrators of the racketeering activity, using Michigan
Glass Lined Storage and the enterprise itself as the
conduit, or "passive instrument" of this activity." Smith
Corp.'s Ex. 3, Plaintiffs’ RICO Case Statement,
Response to Question 6(f).

This distinction leads me to conclude that the law of this
Circuit does not entitle defendants to summary
judgment on plaintiffs'§ 1962(c) claim. Fleischhauer
approved the use of the same entities as both persons
and participants in an enterprise. | also believe it stands
for the proposition that close ties don't prevent separate
legal entities from forming an enterprise. However,
even [*26] if that were the case, it appears that plaintiffs
could sustain a § 1963(c) claim by alleging that Smith
Corp. and Harvestore are persons associated with
Glass Lined, who participated in the affairs of Glass
Lined in a pattern of racketeering activity. Though
plaintiffs’ pleadings are fairly opaque, | believe that this
assertion is clearly made in the section of their RICO
Case Statement cited above.

As a result, | find that the entities plaintiffs’ allege as
persons and as an enterprise in fact are sufficiently

distinct, and defendants ore not entitled to judgment as
a matter of law on this basis.

The Distinction Between an Association-in-Fact
Enterprise and the Alleged Pattern of Racketeering
Activity

Defendants' last argument first asks the Court to adopt a
three part test to define whether the RICO enterprise
and the alleged pattern of racketeering are sufficiently
separate. The Circuits which have adopted variations of
this test have done so in response to the Supreme
Court's statement that a RICO enterprise must be
"separate and apart from the pattern of activity in which
it engages." United states v. Turkette, 452 U.S. 576,
583, 69 L. Ed. 2d 246, 101 S. Ct. 2524 (1981). [*27]
The Sixth Circuit has not addressed the issue.
Secondly, defendants invite the Court to find that
plaintiffs fail the third prong of the proposed test, and
therefore their RICO claims must be dismissed.

H_I\I8[?] The three requirements of a RICO enterprise
defendants propose is: (1) there must be a shared
purpose among the enterprise's members or
participants; (2) the enterprise must be an ongoing
organization with some sort of structure; (3) there must
be an ascertainable structure distinct from that inherent
in the pattern of racketeering activity. | decline to either
adopt or reject this test in this Opinion. However, were
the Court to adopt this test, | would find that plaintiffs
have satisfied the all three prongs.

Defendants only allege that plaintiffs fail the third prong,
so | will not address the first two. The purpose of the
third prong is to prevent the bootstrapping which occurs
when persons who come together to commit predicate
crimes are charged with an additional RICO violation
solely on the basis of that affiliation. H_N9['17] RICO is
targeted at the element which makes the commission of
some predicate crimes more dangerous than others,
and that is the wuse of otherwise legitimate
enterprises [*28] as a tool to commit predicate crimes.
Use of such passive instruments makes those crimes
harder to detect, and often enhances the scope and
profitability of racketeering operations. As a result,
Congress saw fit to penalize those who commit
predicate crimes through use of an enterprise more
heavily than those who simply commit predicate acts.

Therefore, in order to satisfy the third prong of the
proposed test, the entity alleged as the enterprise or
association-in-fact must do something other than
commit predicate crimes. Put another way, | believe the
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question is whether the members of the association-in-
fact came together solely for the purpose of committing
the predicate crimes, or if their affiliation has substantial
additional purposes. The Third Circuit has explained its
understanding of the requirement that the entity is
separate from the pattern of racketeering activity as
follows:

M[?] It is not necessary to show that the
enterprise has some function wholly unrelated to
the racketeering activity, but rather that it has an
existence beyond that which is necessary merely to
commit each of the acts charged as predicate
racketeering offenses.

United States v. Riccobene, 709 F.2d 214 [*29] (3rd
cir.), cert. denied, 464 U.S. 849 (1983). As applied to
this case, | believe the question is whether the alleged
association-in-fact of Smith Corp., Harvestore and Glass
Lined came together solely for the purpose of
committing the alleged wire and mail fraud.

The answer is no. In addition to marketing the
Harvestore System through allegedly fraudulent
representations, these entities also manufacture the
product. Additionally, the line may be drawn between
products. The members of the association-in-fact also
joined to manufacture and market other products. | am
unpersuaded by the affidavit of Donald Dunaway, which
asserts that all of Harvestore's products are sold as one
"system." It might be reasonable to accept this argument
as applied to the products which enhance and facilitate
the use of the featured feed silos. However, even if this
characterization were accepted with the feed
containment units, | do not believe that it can be
extended to the Slurrystore, which, along with all of its
associated products, is used to convert manure into
useable fertilizer.

In summary, were the Court to adopt the test
defendants propose to insure separateness [*30] of the
alleged RICO enterprise and the alleged pattern of
racketeering, | believe plaintiffs would satisfy it.
Therefore, defendants are not entitled to a judgment as
a matter of law on this point.

Dated in Kalamazoo, MI:
June 29, 1993

RICHARD A. ENSLEN

United States District Judge

ORDER
In accordance with the Opinion entered on this date;

IT IS HEREBY ORDERED that defendant A.O. Smith
Harvestore Products Inc.'s motion for summary
judgment on statute of limitations grounds (dkt. #188),
filed February 16, 1993, is DENIED.

IT IS FURTHER ORDERED that defendant A.O. Smith
Corporation's motion for summary judgment (dkt. #186),
filed February 16, 1993, is GRANTED in part, DENIED
with prejudice in part, and denied without prejudice
in part.

IT IS FURTHER ORDERED that Count V of plaintiffs'
complaint is DISMISSED.

Dated in Kalamazoo, MI:
June 29, 1993
RICHARD A. ENSLEN

United States District Judge

End of Document
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