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The Honorable Marsha J. Pechman

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
RYAN KARNOSKI, et al., Case No. 2:17-cv-01297-MJP
Plaintiffs, and JOINT STATUS REPORT
STATE OF WASHINGTON,
Plaintiff-Intervenor,
V.

DONALD J. TRUMP, in his official capacity
as President of the United States, et al.,

Defendants.
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In advance of the February 3, 2020 status hearing, the parties respectfully submit the
following Joint Status Report.

PLAINTIFFS’ STATEMENT!

On December 10, 2019, this Court heard argument on Plaintiffs’ first five prioritized
document requests: RFP Nos. 15, 29, 33, 36, and 44. On December 18, 2019, the Court issued a
written opinion memorializing its holdings at the hearing. (Dkt. No. 401.) The Court found that
the parties had “few disputes” regarding RFP Nos. 15, 33, 36, and 44, and ordered the
Government to produce documents responsive to RFP No. 29. The parties are at an impasse
regarding the Government’s compliance with the Court’s Order regarding RFP Nos. 15 and 29.>
Plaintiffs also provide an update on the next five prioritized RFPs, a dispute regarding the
Government’s responses to Plaintiffs’ interrogatories, disputes regarding documents improperly
withheld as non-responsive and documents sent to third parties, and a proposed revision to the
case schedule.

A. Request for Production No. 29

The Court first determined over two months ago (back on November 19, 2019) that the
“deliberative process privilege does not apply to documents that were used or considered in the
development of the Mattis Plan.” (Dkt. No. 394 at 4.) Plaintiffs accordingly requested that the
Government produce all documents responsive to RFP No. 29 because, consistent with that
November 19, 2019 order, RFP No. 29 requested documents “that were used or considered in the
development of the Mattis Plan.” The Government declined to produce any additional documents
beyond what it had already produced in other litigation. Plaintiffs then put this issue before the
Court again as part of the December 10, 2019 status conference, which led the Court to
unequivocally order the Government to produce “/a/ll documents responsive to Request for

Production No. 29.” (Dkt. No. 401 at 7 (emphasis added).) The Court analyzed RFP No. 29 and

! Plaintiff-Intervenor State of Washington continues to coordinate discovery with Private Plaintiffs pursuant to the

Court’s directions and agrees with Plaintiffs’ Statement herein.

2 Contrary to their representations, the Government also has not produced all documents responsive to RFP 36. The

Government identified two Equal Opportunity complaints, but it has not produced the attachments to those

complaints, including the “detailed complaint” referenced in a summary document the Government did produce.

Plaintiffs brought this to the Government’s attention on January 28, 2020, but do not yet know whether this was

inadvertent or if the Government is withholding documents responsive to RFP 36 (and on what basis).
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the applicable Warner factors in a granular fashion, and specifically ordered the Government to
produce documents responsive to RFP No. 29.

The parties conferred on December 20, 2019 regarding the Government’s plan for
complying with the Court’s Order. During that conference, the parties discussed how the
Government could identify those documents responsive to RFP No. 29 given the breadth with
which the Government has invoked the deliberative process privilege. Plaintiffs offered the
Government suggestions, and the Government took those suggestions under advisement. The
Government gave no indication that it saw the Court’s December 18 Order as ambiguous or that
it otherwise would not comply.

The parties next conferred on January 10, 2020, and the Government for the first time
asserted that the Court’s December 18 Order was unclear as to RFP No. 29 and, as a result, it
would not comply with the Order. Plaintiffs thereafter emailed the Court on January 16, 2020, to
request a telephonic hearing under Local Civil Rule 7(i) in order for the Court to resolve the
Government’s purported confusion. The Court set a telephonic hearing for January 30 in
response to Plaintiffs’ email. The parties conferred again on January 17, 2020, and rather than
claiming the December 18 Order was unclear, the Government stated its intention to request the
Court (1) reconsider its December 18 Order based on a recent hearing in the related Doe
litigation, and (2) stay the Government’s compliance with the December 18 Order. Defendants
further stated that if the December 18 Order is not reconsidered, they are likely to file a
mandamus petition with the Ninth Circuit Court of Appeals. Finally, on January 24, 2020—over
a full month after the Court had unambiguously ordered production of “[a]ll documents
responsive to Request for Production No. 29”—Defendants filed a “Motion for Clarification and
Motion for Stay” (Dkt. No. 405). In light of the Government’s motion and the need for Plaintiffs
to fully respond to the arguments and evidence therein, Plaintiffs contacted the Court on
January 27 asking for the January 30 teleconference to be cancelled.

In the meantime, the Government has not produced any additional documents responsive
to RFP No. 29. The Government states that it plans to produce by January 31 “a small number of

documents” from one former official “who was the only Panel member who did not vote on the
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policy.” (Dkt. No. 405 at 5.) That is all. The Government continues to withhold, by its own
admission, “more than 22,000 deliberative documents” responsive to RFP No. 29. (/d. at 6.) This
includes all materials—including communications—from the Panel’s working groups and all
post-Panel materials related to the creation of the Report and Recommendation. The Court has
unambiguously ordered the Government to produce these materials. Instead, the Government
attempts to shield from any further production documents responsive to this RFP by seeking
“clarification” and/or a stay.

The Government’s feigned confusion is just another attempt to delay producing the
documents central to core issues in the case. The Government has repeatedly pursued meritless
motions that purportedly seek “clarification” of perfectly clear orders. (See, e.g., Dkt. No. 106
(Defendants’ Motion for Clarification and, if Necessary, a Partial Stay of Preliminary Injunction
Pending Appeal) (Dec. 15, 2017); Dkt. No. 121 at 3 (Order Denying Motion for Clarification and
Partial Stay of Preliminary Injunction Pending Appeal) (motion for clarification is “without
merit”) (Dec. 29, 2017); Dkt. No. 205 (Defendants’ Motion for Clarification and, if Necessary,
for Reconsideration”) (Mar. 19, 2018); Dkt. No. 210 at 2 (Order Denying Motion for
Clarification and Reconsideration: “The Court expects Defendants to comply with its Order.”)
(Mar. 20, 2018).) There is no ambiguity in the December 18 Order and no conceivable need for
clarification.

This Court’s decisions regarding RFP No. 29 are unambiguous and correct. Defendants
cannot use deliberate process privilege to shield these documents. This Court has properly
balanced the Warner factors, and has painstakingly complied with the Ninth Circuit’s procedural

suggestions.®> But now that the Government has filed a written motion that crystalizes its

3 The Ninth Circuit stated that “in balancing the Warner factors, the district court should consider classes of
documents separately when appropriate,” and that “[i]f Defendants persuasively argue that a more granular analysis
would be proper, the district court should undertake it.” Karnoski v. Trump, 926 F.3d 1180, 1206 (9th Cir. 2019).
The Court diligently followed the Ninth Circuit’s suggested approach through an exhaustive, step-by-step process.
When Plaintiffs first renewed their motion to compel and divided their requests into nine categories (see Dkt.

No. 364), the Court determined that the Government “failed to respond . . . in a manner that would allow the Court
to assess [their] privilege claims . . . or conduct [a] ‘granular analysis.”” (Dkt. No. 394 at 6.) Yet, despite the
Government having the burden to “persuasively argue that a more granular analysis would be proper,” see Karnoski,
926 F.3d at 1206, even then the Court did not grant Plaintiffs’ motion to compel. Instead, the Court ordered the
parties to proceed on an RFP by RFP basis, as provided by Plaintiffs in order of priority. (See Dkt. No. 394.)
Plaintiffs selected RFP No. 29 as their first priority (see Dkt. No. 398), and the Court then conducted an exhaustive
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objections regarding RFP No. 29 and have indicated its intention to again seek appellate relief,
Plaintiffs respectfully request to brief the motion in full.
B. Request for Production No. 15

RFP No. 15 requests documents related to the transgender military service policy
promulgated under Secretary of Defense Ash Carter, including documents related to the Working
Group that developed the policy (the “Carter Working Group”). At the December 10 hearing,
Plaintiffs agreed to first review the final report from Carter Working Group that the Government
agreed to produce on December 20, and the Court permitted Plaintiffs to re-raise this RFP should
the production of additional documents be warranted. (December 10, 2019 Hr’g Tr. at 33-35.)
Since the Government produced the final report from the Carter Working Group, it has
subsequently put the integrity of the Carter Working Group process at issue in discovery. For
example, the Government questioned one of Plaintiffs’ expert witnesses, General Margaret
Wilmoth, for nearly a full day on January 22 regarding her experience serving as a member of
the Carter Working Group. The questions the Government posed were clearly designed to
impugn the integrity of the work conducted by the Carter Working Group with lines of
examination focused on the Carter Working Group’s presumptions based on Secretary Carter’s
memo and any concerns that the group was mandated to reach a preordained outcome.

The Government took the same tack and asked similar questions at the deposition of
Plaintiffs’ expert and former Acting Under Secretary of Defense Brad Carson on
January 28, 2020. (Plaintiffs will provide the Court with relevant excerpts of the Wilmoth and
Carson deposition transcripts if requested.) The Government has also cherry-picked email
communications among members of the Carter Working Group that it had previously withheld
on the basis of the deliberative process privilege, and selectively “waived” the privilege so the
Government’s lawyers could use the documents against Plaintiffs’ expert witnesses. (See Dkt.

No. 381-8, USDOE00238554 000102 (internal Carter Working Group email communication).)

status conference to discuss Defendants’ objections in granular detail, including what documents were at issue and
what objections were made. Only then did the Court grant Plaintiffs’ motion to compel responses to RFP No. 29.
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Having put the integrity of the Carter Working Group at issue, and selectively “waived”
the privilege as to Carter Working Group documents that are advantageous to the Government,
equity demands that a// documents responsive to RFP No. 15 be produced in order for Plaintiffs
to respond to the Government’s arguments—particularly because Plaintiffs have already shown
the privilege should be overcome for these documents. The Government should not be allowed
to assert the deliberative process privilege broadly across thousands of relevant documents, and
then selectively decide to “waive” the privilege for documents that benefit the Government.

To be clear, Plaintiffs are not arguing the Court should order production because the
Government has committed subject-matter waiver over all Carter Working Group documents.
The Government misconstrues Plaintiffs’ position in that regard. Rather, by selectively waiving
privilege on some Carter Working Group documents, the Government has amplified both the
relevance and Plaintiffs’ need for the other withheld documents, making it all the more clear that
Plaintiffs overcome the privilege under the Warner balancing test. Given these changed
circumstances, the small set of Carter Working Group documents the Government produced are
no longer sufficient, and the Court should order it to produce all documents responsive to RFP
No. 15.

C. Plaintiffs’ Next Five Prioritized Requests for Production

On December 10, 2019, Plaintiffs’ gave Defendants a list of their next five prioritized
RFPs:*

1. RFP No. 13: All currently operative military policies, directives, or procedures that
pertain exclusively to transgender service members.

2. RFP No. 26: Documents sufficient to show the total annual amount spent and
average, actual, or estimated annual per person cost of hormone therapy provided to service
members for each of fiscal years 2015, 2016, and 2017, and for the year to date of fiscal year
2018, including without limitation hormone therapy for the treatment of hypogonadism,

hypothyroidism, hyperthyroidism, prostate cancer, breast cancer, growth hormone deficiency,

4 As with the first set of prioritized Plaintiffs’ RFPs, Plaintiff-Intervenor identified for Defendants its discovery
requests that Washington understands to substantially overlap with Private Plaintiffs’ second set of prioritized RFPs.
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menopause, osteoporosis, and transgender hormone therapy.

3. RFP No. 43: Documents sufficient to show the number, identity, service branch and
military unit, theatre, and circumstances of any transgender service member evacuated from
theatres of deployment due to medical and/or mental health reasons since June 30, 2016,
including the nature of the medical or mental health reason and the circumstances that led to the
decision to evacuate.

4.  RFP No. 54: All documents reflecting, referring, contemplating, or relating to
requests made on or after April 12, 2019 to waive the disqualifying condition of gender
dysphoria, including without limitation documents reflecting criteria that will inform decisions
upon those waiver requests, documents reflecting the date of and grounds for each such request,
documents showing whether each request was granted or denied and the basis for such decision,
and documents showing whether those decisions were made upon the subject individual’s
attempted accession into, or instead retention by, the military.

5. RFP No. 65: All documents reflecting or relating to “the Department’s own data and
experience obtained since the Carter policy took effect” that is referenced at page 18 of the
Report.

For all five RFPs, the Government claims it is “not aware” of any documents that are
(a) responsive to Plaintiffs’ next five RFPs and (b) currently being withheld under the
deliberative process privilege. Infra at . There are several problems with this response.

First, the Government inexplicably limited the scope of relevant information to documents
“sent to, presented to, or received by” the Panel of Experts. Plaintiffs’ requests did not contain
any such limitation, nor is that the only information that is relevant to the parties’ claims or
defenses. Indeed, it is just as important—and just as relevant—that Plaintiffs discover what
information and data the Government knew but was not sent to, presented to, or received by the
Panel. The Court cannot appropriately subject the Mattis Plan to heightened scrutiny without
knowing whether the Panel’s decision-making process was preordained by the selective

inclusion of certain information and the exclusion of countervailing information. Nor is it
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appropriate to force Plaintiffs, when challenging the Panel’s decision-making process and result,
to rely exclusively on the cherry-picked information the Government chose to feed the Panel.

Second, the Government cabins their assurance that all responsive documents have been
produced to their initial collection—which occurred before Plaintiffs even served several of these
requests—without providing any clarity about whether they conducted additional searches or
collections to identify any additional documents responsive to these requests. For instance, the
Government admitted during one of the parties’ recent meet-and-confers that they did not even
conduct any searches or attempt to locate or collect documents responsive to RFP No. 54
regarding waiver applications. Thus, the Government’s blanket (and misleading) assertion that
no documents are being withheld on the basis of deliberative process privilege elides Plaintiffs’
more fundamental concern that the Government has not even attempted to satisfy their basic
discovery obligation to search for and collect responsive documents.

Third, the Government’s statements about these RFPs underscore the core problem that
prompted this entire dispute in the first place: the Government has improperly asserted
boilerplate deliberative process privilege objections in their written responses to every single one
of Plaintiffs’ RFPs, regardless of whether they are actually withholding documents on that basis.
At a minimum, the Government has now confirmed that it is not withholding any documents
responsive to RFP Nos. 13 and 26 on the basis of the deliberative process privilege, even though
its written objections—which Plaintiffs have repeatedly asked them to amend—say the exact
opposite. The Government’s improper privilege claims continue to prejudice Plaintiffs’ ability to
accurately discern “whether any responsive materials are being withheld on the basis” of the
deliberative process privilege. Fed. R. Civ. P. 34(b)(2)(C). It was only by putting the
Government’s claims to the test on a request-by-request basis—at the Court’s insistence—that
the Government finally admitted several of its objections were baseless to begin with.

Yet the Government is still trying to capitalize on its improper and dilatory discovery
tactics by asking the Court to foreclose Plaintiffs from challenging the Government’s privilege
assertions for any additional RFPs. The Court should not penalize Plaintiffs for having been

forced into a game of go fish. To the extent the Court has concerns about how many additional
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rounds of RFP review are required, the appropriate next step would be to order the Government
to review all written responses to Plaintiffs’ RFPs and withdraw any deliberative process
privilege claim where no responsive documents have been withheld. This would allow Plaintiffs
to assess how many remaining RFPs are subject to actual privilege claims and prioritize only
those requests that will not waste the Court’s and the parties’ time.

D. The Government’s Failure to Supplement Certain Interrogatories

On January 6, 2020, following this Court’s December 18 Order overruling the
Government’s deliberative process privilege objection to certain categories of documents,
Plaintiffs wrote the Government and requested that the Government supplement the following
two interrogatories on which the Government had objected entirely on the basis of the
deliberative process privilege:

e Interrogatory No. 16: Identify the principal author(s) and each person who reviewed,
revised, or commented on any drafts, including but not limited to the final draft, of
Secretary James Mattis’s February 22, 2018, Memorandum for the President with
Subject: Military Service by Transgender Individuals.

e Interrogatory No. 17: Identify the principal author(s) and each person who reviewed,
revised, or commented on any drafts, including but not limited to the final draft, of the
February 2018 Department of Defense Report and Recommendations on Military
Service by Transgender Persons.

Additionally, Interrogatories Nos. 18 & 19 ask that the Government “describe in detail”
information, advice, or opinions provided by persons attending meetings of the purported “Panel
of Experts” and “Transgender Service Policy Working Group.” The Government has not fully
responded to these interrogatories. The Government’s response to Interrogatory No. 18 provides
some names of attendees of meetings at the “Panel of Experts” and “Retention and
Nondeployability Working Group,” but does not describe in detail or otherwise indicate what
information or opinion these attendees provided. The Government’s response also does not make
clear whether these lists of names include all attendees or all attendees that provided information

to the panel. To give one example, the “medical experts” apparently attending October 26, 2017
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meeting are not identified by name, even though they appear to have provided information
significant to at least two meetings of the panel. Similarly, although the Government notes that
the “Medical Personnel Executive Steering Committee,” “Retention and Nondeployable Work
Group” and “Transgender Personnel Policy Work Group” provided input to the panel and
subsequently provide lists of names for these groups in response to either Interrogatory Nos. 18
or 19, the Government has not provided any “detail” about what input any members of these
groups provided. (See Dkt. No. 375, 8/30/19 Defendants’ Objections & Responses to Plaintiffs’
Second Set of Interrogatories.)

The Government never responded to Plaintiffs’ January 6 letter identifying these
deficiencies. In light of the Court’s holding that the deliberative process privilege does not apply
to documents related to the creation of the 2018 Mattis Memorandum and documents relating to
the development of the Mattis Plan, the Government should supplement these interrogatories
immediately.

E. Documents Improperly Withheld by the Government as Non-Responsive

On October 4, 2019, Plaintiffs requested the production of nearly 15,000 documents
withheld from the Government’s productions on the basis of “non-responsiveness.” Each of
these documents is part of a family of documents that are otherwise responsive, though many of
the responsive documents are being withheld on the basis of deliberative process privilege. The
law is clear that parties must produce all non-privileged documents in a family when it
determines that any one member of the family is responsive. See, e.g., Abu Dhabi Commercial
Bank v. Morgan Stanley & Co., No. 08 Civ. 7508(SAS), 2011 WL 3738979, at *5 (S.D.N.Y.
Aug. 18, 2011) (finding that “if something was attached to a relevant e-mail, it is likely also
relevant to the context of the communication,” and that production of a parent e-mail without its
corresponding child attachment, or vice versa, does not satisfy the requirements of Fed. R. Civ.
P. 34(b)(2)(E)(1)), adopted without objection, 2011 WL 3734236 (S.D.N.Y. Aug. 24, 2011). The
Government informed Plaintiffs that the withheld non-responsive documents are largely made up
of: (1) read receipts and delivery notifications related to responsive e-mails; and (2) discussions

regarding the medical treatment of service members for gender dysphoria. Neither category is
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non-responsive. The Government agreed to provide more information regarding a random
sampling of 50 of the “non-responsive” documents, and Plaintiffs’ review of that information
confirms that the documents are responsive and should be produced. (See Ex. 1, 1/17/20
Government Comments on Non-Responsive Sampling.)

The Government tries to improperly sever the relevance of read receipts and delivery
notifications from their parent communication and contends that because plaintiffs have not
requested the notifications specifically in an RFP that plaintiffs are not entitled to their
production. Because the receipts and notifications directly relate to the substance of a responsive
communication and can show whether an intended recipient of an email received the
communication if disputed they are clearly responsive. Their relevance cannot be separated from
the main communication. The Government contends, without any support, that production of
these documents would somehow be burdensome. Given that they have already identified the
documents at issue, the only burden would be the cost of bates stamping and exporting the
production, the burden of which is de minimis and certainly does not outweigh the benefit to
plaintiffs of having proof of the receipt of relevant communications. As to the the medical
treatment records being withheld, the Government attempts to paint the picture that these
documents are solely related to the individualized treatment of service members with gender
dysphoria and have nothing to do with the Ban. But a closer look at the families of these
documents quickly dispels this notion. The majority of these documents are attachments to
communications that have been withheld on the basis of deliberative process privilege. Meaning
that the Government has admitted the communication is responsive and contend it is reflective of
the internal processes related to the Ban. Further, many of the senders and recipients of these
documents had direct roles in the formation of the Ban. For example, Panel members Mr.
Anthony Kurta, General James McConville, and Admiral William Moran are listed as senders
and recipients of many of the withheld communications. (See Ex. 2, 1/24/20 Barsanti Ltr. to
Powers.)

Given the clear relevance of these documents, Plaintiffs have again requested their

production and are awaiting the Government’s response.

2101 Fourth Avenue, Suite 1500
NEwmAN Du Wors LLP Seattle, Washington 98121
(206) 274-2800

JOINT STATUS REPORT - 10
[Case No.: 2:17-cv-01297-MJP]




Mo e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:17-cv-01297-MJP Document 408 Filed 01/30/20 Page 12 of 32

F. Government Communications with Third Parties

On October 7, 2019, Plaintiffs requested the production of all communications involving
third parties that the Government is withholding on deliberative process privilege grounds. As
the court in In re Subpoena of Center for Military Readiness recently found when applying the
Ninth Circuit’s discussion of the deliberative process privilege in Karnoski v. Trump, 926 F.3d
1180 (9th Cir. 2019), the deliberative process privilege does not apply to DoD’s communications
with third parties. See In re Subpoena of Ctr. for Military Readiness, No. MC 18-51013, 2019
WL 4733602, at *9 (E.D. Mich. Sept. 28, 2019) (holding that the magistrate judge “correctly
concluded the deliberative process privilege does not apply” with respect to the third party
communications at issue); see also In re Subpoena of Ctr. for Military Readiness, No. MC 18-
51013, 2018 WL 6722247, at *10 (E.D. Mich. Nov. 6, 2018) (“Since [the Center for Military
Readiness] is a private organization, documents reflecting communication between it and the
government do not enjoy an executive or deliberative process privilege.”). Plaintiffs assessed the
Government’s privilege logs and identified in their production request a number of persons likely
to be third parties based on non-governmental e-mail domains (e.g. hks.harvard.edu, unc.edu,
gmail.com, aol.com) or for whom no e-mail address was provided in the log entry and thus no
party determination could be made. (See Ex. 3, 12/13/19 Barsanti Ltr. to Carmichael.) For
example, in this entry from the Government’s privilege log for DoD Production No. 14
associated with the document bates labeled USDOE00208639, which has been withheld on
attorney client privilege, work product, and deliberative process privilege grounds, Plaintiffs are
unable to tell whether James Linear is associated with the Government, as the log provides no

information is provided about his employer, such as a domain or military rank:

AUTHOR ﬂ Putative AUTHOR - RECIPIENT(S) ﬂ Putative RECIPIENT(S)

Microsoft Outlook
<10=SDI0U=EXCHANGE
ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)ICN=RECI
PIENTSICN=MICROSOF TEXCH
ANGE329ETIEC88AE4615BBC36
ABECE41103E> - on behalf of -
Bushman, William CIV SD
<10=SDI0U=EXCHANGE DeMartino, Tony SES SD
ADMINISTRATIVE GROUP <Tony.DeMartino@sd.mil>

James Linear

The Government’s refusal to provide further information about the individuals Plaintiffs

have identified as suspected third parties improperly shifts their burden to show that the
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documents they are withholding are, in fact, privileged. See Fed. R. Civ. P. 26(b)(5)(A)(i—ii)
(requiring a party who withholds discoverable information due to privilege to “expressly make
the claim; and describe the nature of the documents, communications, or tangible things not
produced or disclosed—and do so in a manner that, without revealing information itself
privileged or protected, will enable other parties to assess the claim”); see also Greenpeace v.
Nat'l Marine Fisheries Serv., 198 F.R.D. 540, 543 & 545 (W.D. Wash. 2000) (“The initial
burden of establishing the applicability of the [deliberative process] privilege is on the
government. . . . NMFS has failed to carry its burden of proof.”). That the Government cannot
identify documents in their collection applicable to the individuals Plaintiffs identified as
potential third parties is all the more concerning and calls into question the accuracy of the
Government’s privilege logs. As Plaintiffs previously informed the Government, the individuals
and emails Plaintiffs identified were taken directly from the Government’s logs. To the extent
the Government is having difficulty identifying the communications associated with these
individuals, they can simply refer to their own logs.

The attempt to place the onus on Plaintiffs also ignores that the Government has already
done the work by undertaking a review of the list, but has refused to share its assessment with
Plaintiffs about who is or is not a third party, and instead demanded that Plaintiffs identify
specific entries on the Government’s voluminous privilege logs, despite the fact that it is the
Government (not Plaintiffs) who must support its privilege claims.

The Government’s stonewalling and attempt to shift the burden to Plaintiffs is
inappropriate.

G. Case Schedule

More than two months have now passed since the Court ordered the Government to
produce the “documents that were used or considered in the development of the Mattis Plan.”
(Dkt. No. 394 at 4.) The Government continues to withhold from Plaintiffs thousands of
responsive documents. In the meantime, Plaintiffs followed the Court’s instructions at the
December 10 status hearing and informed Defendants of Government witnesses they wish to

depose. The close of fact discovery is currently just a few weeks away, on February 18, 2020. At
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the December 10 hearing, the Court indicated that the case schedule would be reassessed at the
next status hearing. (Dkt. No. 402, (“December 10, 2019 Hearing”) at 43.) Given the
Government’s continued delay, Plaintiffs respectfully submit they have no choice but to request
a modest extension of the fact discovery deadline, to April 30, 2020.
DEFENDANTS’ STATEMENT

A. Defendants Productions to Date

On June 14, 2019, more than seven months ago, the Ninth Circuit issued its judgment on
the Government’s appeal. Karnoski v. Trump, 926 F.3d 1180 (9th Cir. 2019). That judgment

definitively established the standard for review in the district court.

In short, the district court must apply appropriate military deference to its
evaluation of the 2018 Policy. See Witt, 527 F.3d at 821. On the current record,
a presumption of deference is owed, because the 2018 Policy appears to have
been the product of independent military judgment. In applying intermediate
scrutiny on remand, the district court may not substitute its ‘own evaluation of
evidence for a reasonable evaluation’ by the military. Rostker, 453 U.S. at 68.
Of course, ‘deference does not mean abdication.” Witt, 527 F.3d at 821 (quoting
Rostker, 453 U.S. at 70). Defendants bear the burden of establishing that they
reasonably determined the policy ‘significantly furthers’ the government's
important interests, and that is not a trivial burden.

Id at 1202.

Defendants have produced tens of thousands of documents from the Department of
Defense (“DoD”) and the Military Service Branches that show how it arrived at its conclusions
on the 2018 Policy. In addition, on November 19, 2020, this Court ordered disclosure of
deliberative documents “used or considered in the Panel of Experts for the Transgender Policy
Review’s (the ‘Panel’) development of the Mattis Plan,” adopting the ruling of the district court
in the related Doe litigation. (See Dkt. No. 394 (“November 19, 2019 Order”) at 6, (citing Doe 2
v. Esper, No. 17-cv-1597 (CKK), 2019 WL 4394842, at *5-10 (D.D.C.).) In response to those
orders, Defendants have produced or agreed to produce® over 1,000 documents, including (i) an

unredacted version of the Administrative Record; (ii) unredacted meeting minutes of the Panel of

5 As noted below, Defendants have produced the deliberative materials of the voting members of the Panel, and

anticipate producing the deliberative materials of the single non-voting member of the Panel, former Under

Secretary of Defense for Personnel and Readiness Robert Wilkie, by January 31, 2020.
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Experts; (iii) all documents, testimony, and data reviewed by members of the Panel along with
the deliberations on those materials; and (iv) all deliberative documents and communications
related to the work of the Panel that were sent, received, or presented to members of the Panel
during the decision-making process, regardless of whether that document or communication was
authored, sent, or received by a person who was not a member.® Accordingly, Defendants have
produced or agreed to produce each and every “input” to the Panel and the Panel’s deliberations
and communications regarding that input. What Defendants have not agreed to produce,
however, are communications solely between non-Panel members and other non-Panel members,
or other documents non-Panel members never shared with Panel members. In other words, what
Plaintiffs seek to put at issue are documents that have no bearing on whether the Department of

299

Defense “reasonably determined the policy ‘significantly furthers’ the government’s important
interests” because those documents were not considered by the Department’s decision-makers.
Karnoski v. Trump, 926 F.3d at 1202.

Now, almost two years after Plaintiffs argued that “nearly six months” was sufficient time
for Defendants to complete their own discovery, see Pls.” Reply to Defs.” Rule 56(d) response,
(Dkt. No. 185 at 4), Plaintiffs’ seek to prolong discovery further so they can test an entirely new
and unsupported theory—that nefarious actors, whom they decline to name, were selecting
documents the Panel was permitted or not permitted to consider in an attempt to influence their
decision. Plaintiffs’ have not pointed to a single piece of evidence supporting this theory and the
Doe court rejected a similar fishing expedition into documents and communications that were
never even considered by the Panel of Experts. This Court similarly should reject Plaintiffs’
efforts.

B. Motion for Clarification and Stay

Following the hearing on December 10, 2019, this Court issued an order directing

Defendants to produce additional materials previously withheld pursuant to the deliberative

¢ DoD continues to withhold certain materials on the basis of other privileges or because they contain personally
identifying information. See Decl. of Robert E. Easton § 4, Dkt. 405-2.
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process privilege. (Dkt. No. 401 (“December 18, 2019 Order™).) In its Order, the Court first
explains that the parties primarily dispute
[T]wo categories of documents responsive to Request for Production No. 29: (1)
the work and communications of non-voting members of the Panel and (2) drafts
created by officials in the Office of the Under Secretary of Defense, who were

tasked with writing the Report and Recommendations after the Panel concluded
its work.

(December 18, 2019 Order at 5.) As to those two categories of documents, the Court concluded
that Plaintiffs had overcome the deliberative process privilege. The Court then directed Defendants
to produce:

1) All documents responsive to Request for Production No. 29, including the

names, communications, and deliberative documents of non-voting members of
the Panel; and

2) Drafts, communications, and documents created or relied upon by officials in

the Undersecretary of Defense’s Office in drafting the Report and

Recommendations.
(Id. at 7.) After meeting and conferring, the parties have determined that they hold conflicting
interpretations of Part 1 of that order. Defendants interpret Part 1 to compel disclosure only of]
documents pertaining to “non-voting members of the Panel,” in accord with the Court’s analysis
of that category in its Order. Defendants currently are processing for production the documents
and communications of the single non-voting member of the Panel of Experts, former Under
Secretary of Defense for Personnel and Readiness Robert Wilkie. Defendants anticipate producing
Mr. Wilkie’s materials by January 31, 2020.

Plaintiffs, in contrast, have interpreted the Order as broadly disposing of all documents
“relating or referring” to the DoD’s Report and Recommendation—implausibly encompassing
over 22,000 deliberative documents from dozens of DoD employees who were not Panel members.
(See Decl. of Robert E. Easton 4 10, Dkt. No. 405-2.) This interpretation both would cause
significant tension with the Ninth Circuit’s guidance and could be 20 times greater than the scope
of the Doe ruling upon which the Court relied.

In light of the parties’ conflicting interpretations, Defendants have moved for clarification

2101 Fourth Avenue, Suite 1500
NEwmAN Du Wors LLP Seattle, Washington 98121
(206) 274-2800

JOINT STATUS REPORT - 15
[Case No.: 2:17-cv-01297-MJP]




Mo e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:17-cv-01297-MJP Document 408 Filed 01/30/20 Page 17 of 32

of the Court’s order, and for a limited stay. (See Defs.” Mot. for Clarification and Stay in re Dkt.
401, Dkt. No. 405.) Although Plaintiffs mischaracterize the motion as based on “feigned
confusion” and “just another attempt to delay,” Defendants respectfully refer the Court to the
motion itself for an explanation of why clarification and a limited stay are warranted.’
C. Teleconference in Doe v. Esper

Recently, the court in the related case Doe v. Esper held a telephonic hearing during which
court stated that its own discovery order related to the deliberative process privilege did not
require Defendants to produce deliberative documents never received by or presented to any
member of the Panel of Experts, nor did it require production of drafts or communications of
individuals involved in drafting the February 2018 Report and Recommendation. (Doe Hr’g Tr.
20:1-5; 28:8-9, Dkt. No. 405-3.) Defendants submit that the Doe court’s interpretation of its
prior order is relevant to the issues raised herein because this Court repeatedly has relied on the
Doe order. (See, e.g., December 18, 2019 Order at 3; see also November 19, 2019 Order at 4.) In
addition, the Doe order counsels that Defendants are entitled to the relief they request in their
motion clarification and a limited stay. (See Dkt. No. 405.)
D. RFP Nos. 15, 33, 36, and 44

The Court’s recent discovery order primarily addressed Plaintiffs’ Request for Production
(RFP) No. 29, which is the subject of Defendants’ motion for clarification and a limited stay.
However, the Court’s order also addressed Plaintiffs’ RFP Nos. 15, 33, 36, and 44. Defendants
respectfully provide the following update on discovery related to those RFPs:

RFP No. 33: With regard to RFP No. 33, which requested “any policies that were
considered as alternatives, modifications, or refinements to the policies set forth in the
March 23, 2018, Memorandum,” the Court stated that the RFP would be encompassed within
Defendants’ response to RFP No. 29. (December 18, 2019 Order at 7.) Defendants have now

produced all alternatives, modifications, or refinements to the current policy that were considered

7 Defendants recently became aware of an inadvertent error in their motion for clarification and a limited stay and the

attached declaration of Robert Easton. Specifically, Defendants incorrectly stated that their productions pursuant to

the Doe order occurred on October 31, November 22, and December 19, 2019. In fact, these productions occurred on

November 1, November 22, and December 20, 2019. Defendants anticipate filing an appropriate correction shortly.
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by the Panel of Experts, the Deputy Secretary of Defense, the Vice Chairman of the Joint Chiefs
of Staff, and former Secretary of Defense Mattis. Accordingly, the only documents potentially
responsive to RFP No. 33 that might still be in dispute are any alternatives, modifications, or
refinements that were never presented to or considered by the Panel of Experts or DoD decision
makers. Defendants submit that resolution of the issues raised in the motion for clarification and
stay will resolve any deliberative process privilege dispute as to any such remaining materials.

RFP No. 36: Regarding RFP No. 36, which seeks all “complaints arising from or
attributed to open service by transgender service members, accessions by transgender
individuals, or the Carter Policy,” the Court stated that Defendants “will either produce the
complaints or inform the Plaintiffs that there are no remaining complaints to produce.” (/d.) In
accord with the Court’s instruction, Defendants produced the two Equal Opportunity complaints
referenced in DoD’s Report and Recommendation.® Defendants are not aware of any other
complaints or documents reflecting, referring, or relating to such complaints within Defendants’
collection that Defendants are withholding on the basis of the deliberative process privilege.

RFP Nos. 15 and 44: Regarding RFP No. 15 and 44, the Court stated that Defendants’
responses to these requests “will be included in their upcoming production on
December 20, 2019.” (1d.)

RFP No. 44 related to information on servicemembers rendered non-deployable as a result
of gender dysphoria or transition-related medical care. Defendants have now produced all
deployability data that was presented to the Panel of Experts, as well as the underlying
deployability data utilized by the Military Services to formulate the data presented to the Panel
of Experts.

RFP No. 15 covered materials related to the Carter policy. Defendants have now produced
the most relevant deliberative materials from the development of the Carter policy, including
multiple sets of briefing slides used by the RAND Corporation to present the findings of their

study on transgender service; internal DoD slide presentations and documents containing

8 On January 28, 2020, Plaintiffs raised with Defendants certain issues regarding purported attachments to the Equal
Opportunity complaints. See Note 2, supra. Defendants are looking into this issue.
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potential courses of action with respect to transgender service for DoD’s consideration; and an
internal draft report explaining the work and deliberations of the Carter policy working group.

Nonetheless, Plaintiffs assert that Defendants have categorically waived the deliberative
process privilege as to all documents related to the Carter policy because they have produced
certain documents responsive to RFP No. 15. But the subject matter waiver concept has no
applicability to the deliberative process privilege. See Agility Public Warehousing Co. K.S.C. v.
Dep’t of Defense, 110 F. Supp. 3d 215, 222 n.4 (D.D.C. 2015) (holding “there is no authority for
applying the broad, subject-matter waiver rule to [the deliberative process] privilege; indeed, the
cases suggest that the rule does not apply in this context.”) Instead, “courts have said that release
of a document only waives [executive] privileges for the document or information specifically
released, and not for related materials.” In re Sealed Case, 121 F.3d 729, 741 (D.C. Cir. 1997);
cf. Mobil Oil Corp. v. U.S. EPA, 879 F.2d 698, 700 (9th Cir. 1989) (disclosure of certain
documents does not waive Government’s ability to assert FOIA exemption 5—which covers
documents protected by the deliberative process privilege—as to “related documents”). Plaintiffs
cite no authority at all in support of their waiver argument.

Even if this Court were to consider Plaintiffs’ waiver argument—despite the clear
authority to the contrary—that argument falls well short. A number of the individuals designated
by Plaintiffs as expert witnesses have offered reports setting forth numerous factual assertions
about the deliberative process underlying the Carter Policy. For example, Plaintiffs’ expert Dr.
Margaret Wilmoth states an extensive narrative concerning the Working Group convened to
study the issues leading to the Carter Policy. (Ex. 4, Wilmoth Expert Report at 5-8.) She also
testifies that her opinions about certain issues are supported by evidence obtained as a member of
the Working Group. (/d. at 10, 11.) It is thus Plaintiffs that have attempted to put the deliberative
process underlying the Carter Policy at issue, through expert witnesses that have purported to
offer information that should otherwise be subject to the deliberative process privilege, a
privilege belonging to the Government. Moreover, in some instances, Plaintiffs’ designated
expert witnesses have made inaccurate or misleading statements in their reports regarding the

Carter Policy deliberative process. Defendants do not waive the deliberative process privilege
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over thousands of Carter policy deliberative documents simply by introducing documents that
impeach inaccurate or misleading assertions by Plaintiffs’ experts. Plaintiffs’ position should be
rejected. See In re Sealed Case, 121 F.3d at 741 (“This limited approach to waiver in the
executive privilege context is designed to ensure that agencies do not forego voluntarily
disclosing some privileged material out of the fear that by doing so they are exposing other, more
sensitive documents.”).
E. Plaintiffs’ Next Five RFPs

Following the December 10, 2019 hearing, Plaintiffs provided Defendants with five
additional RFPs. As set forth below, in general—and at least with respect to documents sent to,
presented to, or received by, the voting members of the Panel of Experts’—Defendants are not
aware of any such documents in their collection that are responsive to any of the five additional
RFPs and that Defendants currently are withholding on the basis of the deliberative process
privilege.

RFP 13: All currently operative military policies, directives, or procedures that
pertain exclusively to transgender service members.

The DoD memorandum implementing the current DoD policy concerning transgender
servicemembers and servicemembers with gender dysphoria is “Directive Type Memorandum
(DTM) 19-004.” That memorandum is publicly available on DoD’s website and has been filed
on the docket. (See Dkt. No. 405-7.) In addition, Defendants have produced to Plaintiffs the
Military Service Branches’ official implementation guidance for the current policy. Defendants
are not aware of any other documents in their collection that are responsive to RFP No. 13 and

that Defendants are withholding on the basis of the deliberative process privilege.

RFP 26: Documents sufficient to show the total annual amount spent and
average, actual, or estimated annual per-person cost of hormone therapy
provided to service members for each of fiscal years 2015, 2016, and 2017, and
for the year to date of fiscal year 2018, including without limitation hormone
therapy for the treatment of hypogonadism, hypothyroidism, hyperthyroidism,
prostate cancer, breast cancer, growth hormone deficiency, menopause,
osteoporosis, and transgender hormone therapy.

% As noted, Defendants anticipate producing the documents of the single non-voting member of the Panel by January
31, 2020.
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Defendants have already produced all data, including cost data, that was presented to the
Panel of Experts, as well as the underlying data utilized by the Military Services to formulate the
data presented to the Panel of Experts. In addition, cost data responsive to RFP No. 26 is publicly
available at https://www.health.mil/Military-Health-Topics/Access-Cost-Quality-and-
Safety/Health-Care-Program-Evaluation/Annual-Evaluation-of-the-TRICARE-Program.

Plaintiffs therefore possess “[d]Jocuments sufficient to show” what RFP No. 26 seeks.

RFP 43: Documents sufficient to show the number, identity, service branch and
military unit, theatre, and circumstances of any transgender service member
evacuated from theatres of deployment due to medical and/or mental health
reasons since June 30, 2016, including the nature of the medical or mental health
reason and the circumstances that led to the decision to evacuate.

Defendants have already produced all documents sent to, presented to, or received by, the
voting members of the Panel of Experts,'? including any documents referencing servicemember
evacuations from theater. It is possible that Defendants’ collection included documents or
communications relating to evacuations from theatre that were never sent to, presented to, or
received by the Panel of Experts. But such documents, should they exist, would fall within the
scope of RFP No 29, which is the subject of the Court’s prior order and Defendants’ pending
motion for clarification. Thus, resolution of that motion should resolve the deliberative process
dispute over any such documents, should they exist within Defendants’ collection. In any event,
Defendants are not aware of any documents in their collection that were sent to, presented to, or
received by the Panel of Experts that are responsive to RFP No. 43 and that Defendants are

withholding on the basis of the deliberative process privilege.

RFP 54: All documents reflecting, referring, contemplating, or relating to
requests made on or after April 12, 2019 to waive the disqualifying condition of
gender dysphoria, including without limitation documents reflecting criteria that
will inform decisions upon those waiver requests, documents reflecting the date
of and grounds for each such request, documents showing whether each request
was granted or denied and the basis for such decision, and documents showing
whether those decisions were made upon the subject individual’s attempted
accession into, or instead retention by, the military.

10 As explained above, Defendants anticipate producing the documents of the single non-voting member of the Panel
by January 31, 2020.
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Defendants are not aware of any documents in their collection that are responsive to RFP

No. 54 and that Defendants are withholding on the basis of the deliberative process privilege.

RFP 65: All documents reflecting or relating to “the Department’s own data and
experience obtained since the Carter policy took effect” that is referenced at page
18 of the Report.

Defendants have already produced all data that was presented to the Panel of Experts, as
well as the underlying data utilized by the Military Services to formulate the data presented the
Panel of Experts. It is possible that Defendants’ collection included communications “reflecting
or relating to” the reference at page 18 of the Report and Recommendation to DoD’s data or
experience under the Carter policy but that were never sent to, presented to, or received by the
Panel of Experts. But such documents, should they exist, would fall within the scope of RFP
No. 29, which is the subject of the Court’s prior order and Defendants’ pending motion for
clarification and stay. Thus, resolution of that motion should resolve the deliberative process
dispute over any such documents, should they exist within Defendants’ collection. In any event,
Defendants are not aware of any documents in their collection that were sent to, presented to, or
received by the Panel of Experts that are responsive to RFP No. 65 and that Defendants are
withholding on the basis of the deliberative process privilege.

F. Additional RFPs

Defendants submit that Plaintiffs should not be permitted to identify any additional RFPs
for the Court’s consideration. The fact that Plaintiffs’ latest five RFPs have led to identification
of few, if any, additional documents in dispute underscores the diminishing returns of identifying
further RFPs for consideration. Simply put, the entire deliberative process privilege dispute
between the parties has been put before the Court.

Plaintiffs make two incorrect assertions in an effort to stave off what should be the
oncoming end of this long-running deliberative process dispute. First, Plaintiffs accuse the
Government of interposing improper privilege objections to RFPs and “admitting” they have
done so. This is incorrect, as Plaintiffs are well aware. Last August, Plaintiffs moved to compel

further discovery responses and objections. (Dkt. No. 358.) They raised precisely the same
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argument they state here, namely that Defendants have not adequately supported their privilege
objections. Defendants explained in their response brief that they did not conduct their document
review in this case by reference to the 68 requests for production served by Plaintiffs (or the total
of 218 requests for production served across the four cases challenging the policy at issue). (Dkt.
No. 370 at 2.) Instead, they have reviewed and produced documents as they were kept in the
ordinary course of business. (/d.) Where Defendants have asserted privileges, they have done so
on a document-by-document basis on privilege logs. (Id. at 3.)

This approach to discovery is fully consistent with the Federal Rules of Civil Procedure
and relevant authorities. (See id. at 5-6, 10—11.) Prior to receiving a ruling on that point, though,
Plaintiffs elected to withdraw their motion. (Dkt. No. 382.) The Court should reject Plaintiffs’
belated attempt to obtain relief on a motion they abandoned months ago.

Second, Plaintiffs accuse Defendants of failing to adequately collect documents in
response to their RFPs. To the contrary, Defendants have conducted an extraordinarily broad
document collection pursuant to these cases. And Plaintiffs have received a thorough
explanation—by search terms and custodians—of that collection. Plaintiffs are also well aware
of Defendants’ arguments for why further searches would be disproportionate to the needs of the
case and would yield wholly irrelevant information in this military case. See, e.g., Karnoski v.
Trump, 926 F.3d 1180, 1207 (9th Cir. 2019) (“[T]he reasonableness of the 2018 Policy must be
evaluated on the record supporting that decision and with the appropriate deference due to a
proffered military decision.”).

Plaintiffs have never filed a motion to compel seeking additional collections and this
dispute regarding the deliberative process privilege is not an appropriate occasion to raise that
issue. The purpose of Plaintiffs’ motion is to seek documents withheld as privileged, not to seek
documents Defendants never collected.

G. Defense Witnesses at Trial

During the previous hearing on December 10, 2019, the Court referenced statements from

counsel from a prior hearing on July 17, 2018 that, in any trial in this case, Defendants would

submit, as their defense, the administrative record that supports the current policy, which
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includes DoD’s Report and Recommendation. (See Dkt. No. 310 (“ July 17, 2018 Hr’g Tr.”), at
15:6—-13 (Counsel for Defendants: “What the government would put on at trial is essentially the
administrative record . . . accepting the hypothetical, or the reality, that this would go to trial, we
would present that administrative record.”); Dkt. No. 402 (“December 10, 2019 Hr’g Tr.”), at
31:13-15 (the Court: “did the report, which is key, you told me that that's the only thing you're
going to be introducing at trial, if that is the only thing that you've got on the table . . .”).)
Although Defendants maintain their position that this case is properly adjudicated on an
administrative record, because the Court has rejected that position, Defendants respectfully
notify the Court that, at any trial in this matter, Defendants plan to call witnesses to testify in
their defense. Defendants have already served Plaintiffs with the necessary initial and expert
disclosures and will provide pretrial disclosures concerning trial witnesses at the appropriate time
under the Court’s schedule.

H. Purported Third Parties on Privilege Logs

Plaintiffs also raise a matter that is currently the subject of meet and confer discussions
between the parties—namely, the purported presence of third parties on Defendants’ privilege
logs. This issue is not ripe for the Court’s consideration, nor have Plaintiffs presented an accurate
portrayal of the parties’ dispute to date. Plaintiffs are not entitled to any relief on this point.

To begin, the Court should not consider this issue in its current posture. Plaintiffs have not
filed a motion to compel with regard to this dispute, nor have they adequately met and conferred
with Defendants, as the narrative below demonstrates. This dispute is not ripe for consideration.
In accord with LCR 37(a)(1) and this Court’s motions procedures, the Court should reject
Plaintiffs’ de facto motion to compel.

In any event, Defendants have not “stonewalled” Plaintiffs regarding this issue and
Plaintiffs are not entitled to any relief from the Court at this time. On December 13, 2019,
Plaintiffs sent Defendants a list of approximately 500 names or email addresses that they claimed
indicated the existence of communications involving third parties on Defendants’ privilege logs.
In response to Plaintiffs’ letter, and after considerable review, Defendants agreed to withdraw

their assertion of the deliberative process privilege as to communications with eight individuals
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to which they have determined the privilege was applied erroneously, and will produce any such
documents shortly.

But after numerous hours spent reviewing Plaintiffs’ list, Defendants’ counsel concluded
that Plaintiffs otherwise had made no serious effort to narrow or even crystallize the parties’
dispute. (See Ex. 5, Letter from J. Powers to V. Barsanti, Jan. 17, 2020.) As the attached letter
describes, Plaintiffs’ list is littered with entries corresponding to persons that are obviously not
third parties, such as Plaintiff Lindsey Muller (a member of the Armed Forces), former Deputy
Secretary of Defense Robert Work, former Secretary of Homeland Security and DoD General
Counsel Jeh Johnson, and numerous DoD contractors, such as principal author of the RAND
report that supported the Carter Policy, Agnes Schaefer. (/d. at 2.) In other instances, Defendants
have been unable to even identify a communication in their collection to which the identified
individual was a party. (/d.) Nor have Plaintiffs stated whether they have updated their list in
light of the hundreds of deliberative documents released as a result of the Doe order (Plaintiffs
could not have done so at least as to the productions made on December 20, 2019). (/d.)

Defendants’ letter also sets forth a reasonable path forward for resolving this dispute,
namely identifying particular privilege log entries corresponding to documents that Plaintiffs
believe are not privileged because they were shared with third parties. Indeed, the scope of the
dispute could be substantially reduced by this approach. For example, at least 18 of the entries on
Plaintiffs’ list appear to correspond to one document, USDOE00255328, an email addressed to
members of the U.S. Department of Health and Human Services Interdepartmental Serious
Mental Illness Coordinating Committee. A discussion about such particular documents is likely
to be far more productive than a context-free list of hundreds of names and email addresses.
Indeed, for the first time, in this Joint Status Report, Plaintiffs identify a particular privilege log
entry about which they seek additional information, a document authored by James Linear.
Defendants would be happy to provide additional information about this document.

This is plainly the correct path forward because the applicability of the deliberative process
privilege to third party communications is highly context dependent. Contrary to Plaintiffs’

arguments, information generated by third parties may be protected by the privilege where it is
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solicited by the agency as part of its deliberative process. See, e.g., Public Citizen, Inc. v. Dep’t
of Justice, 111 F.3d 168, 171 (D.C. Cir. 1997) (“If it is to effectively deliberate, an agency may
need or want to enlist the help of outside experts skilled at unravelling the knotty complexities of
problems outside their ken.” (citation and alterations omitted)); Ryan v. Dep 't of Justice, 617
F.2d 781, 789 (D.C. Cir. 1980) (“Such consultations [with outside consultants] are an integral
part of [an agency’s] deliberative process . . ..”).

At any rate, this issue is not ripe for the Court’s consideration, as the parties still are
conferring and Plaintiffs have not filed a motion to compel.

L. Defendants’ Responses to Plaintiffs’ Interrogatories 16—19

Plaintiffs’ concerns with Defendants’ responses to Interrogatory Nos. 16—19 likewise are
not ripe for consideration and should not be resolved until the issue is properly before the Court.
In short, Plaintiffs have not moved to compel supplementation of these responses and the parties
still are conferring over these issues. Moreover, because Defendants have responded to at least
one of these interrogatories by pointing Plaintiffs to their document production, see Fed. R. Civ.
P. 33(d), supplementation is intertwined with the issues surrounding the deliberative process
privilege that Defendants have raised in their motion for clarification, (Dkt. No. 405). Subject to
these considerations, Defendants note their position on these interrogatories as follows:

First, Defendants are in the process of supplementing their interrogatory responses to
provide a list of individuals who reviewed, revised, or commented on any drafts of former
Secretary Mattis’s February 22, 2018 Memorandum for the President (Interrogatory No. 16) and
the February 2018 Department of Defense Report and Recommendations (Interrogatory No. 17).
Doing so should resolve any dispute over Defendants’ responses to Interrogatory Nos. 16 and 17.

Defendants note that in their motion for clarification and a limited stay, they requested a
stay of Part 2 of the Court’s recent discovery order pending further proceedings regarding
Defendants’ response to Interrogatory No. 17. (See Motion for Clarification and Stay 10, Dkt.
No. 405.) Now that Defendants have committed to providing the names of the individuals who
reviewed, revised, or commented on any drafts of the February 2018 Department of Defense

Report and Recommendations, Plaintiffs will be fully capable of exploring the possibility of
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outside influence in the drafting of the Report and have no need for actual drafts of the Report
itself. This demonstrates why a stay of Part 2 of the Court’s recent discovery order pertaining to
drafts of the Report is warranted. (See id.)

Furthermore, with regard to Interrogatory 18, Defendants have already put Plaintiffs on
notice that they have construed Interrogatory 18 as seeking a list of “the attendees of the formal
meetings of the Panel of Experts,” and not as seeking a list of every attendee who provided
information to the Panel. (Dkt. No. 375, Defs.” Objs. & Resp. to Plaintiffs Second Set of
Interrogatories, at 6 (served May 29, 2018).) Likewise, DoD’s response to Interrogatory 19
explains which committees or working groups “considered the policy for military service of
transgender persons,” and provides the “identity of each person who attended formal meetings of
a Department of Defense-established group or committee.” (/d. at 10.) Defendants hope this
resolves Plaintiffs’ objection that “[t]he Government’s response . . . does not make clear whether
these lists of names include all attendees or all attendees that provided information to the panel.”

In addition, the documents referenced by Defendants’ Civil Rule 33(d) response to
Interrogatory No. 18 already provide comprehensive detail regarding the deliberations of the
members of the Panel of Experts, including the contributions of members of the various working
groups. Defendants have already produced or agreed to produce all deliberative documents and
communications related to the work of the Panel of Experts that were sent, received or presented
to any member of the Panel during the decision-making process, including every document from
a working group member that was sent or presented to the Panel or considered by the Panel. To
the extent Plaintiffs are seeking to compel Defendants to recreate in the form of a “detailed”
narrative description thousands of pages of meeting minutes, presentations, communications,
deliberations, and recommendations that have already been produced in their original form,
Defendants object that such a request is unduly burdensome and grossly disproportionate to the
needs of this case.

In any event, Defendants’ responses to Interrogatories 16—19 are not properly before the
Court because the parties still are engaged in narrowing relevant disputes and Plaintiffs have not

moved to compel supplementation.
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J.  Documents Withheld as Nonresponsive

Plaintiffs’ concerns over nonresponsive documents have no connection to deliberative
process privilege issues, nor have Plaintiffs filed a motion to compel production of such
documents. Thus, once again Plaintiffs attempt to leapfrog this Court’s rules of procedure and
raise an issue that is not the subject of a motion to compel and over which the parties still are
conferring. The Court should not address Plaintiffs’ premature arguments about nonresponsive
documents at this time.

In any case, even if the Court were to address this dispute, Plaintiffs’ assertions have no
merit. The documents at issue were collected by Defendants, reviewed to determine
responsiveness on an individual basis, and ultimately withheld from production as not
responsive. Plaintiffs are second-guessing that review with respect to document families,
asserting “[t]he law is clear that parties must produce all non-privileged documents in a family
when it determines that any one member of the family responsive.” But that statement of the law
is not even supported by the case Plaintiffs cite, which recognized that “if an e-mail attaches
three disparate items in one communication package, that does not mean that all three items
relate to the same thing or would be equally relevant to a discovery request.” Abu Dhabi
Commercial Bank v. Morgan Stanley & Co., Inc., 2011 WL 3738979, at *5 (S.D.N.Y.

Aug. 18, 2011) (noting that “produc[ing] any non-privileged attachment to an e-mail if the e-mail
is determined to be relevant” is a “prevailing practice,” but that there are no “ironclad standards”
in this area).

Closer scrutiny is particularly warranted with respect to the primary categories of
documents in this non-responsive set. “Read receipts” are sent automatically by certain e-mail
clients to confirm an e-mail was opened by its recipient, and “Delivery Notifications” are
automatic notifications sent by the email client that confirms delivery of the email message to the
recipient’s mailbox See Microsoft Office Support, “Add and Request Read Receipts and

Delivery Notifications,” https://support.office.com/en-us/article/Add-and-request-read-receipts-

and-delivery-notifications-a34bf70a-4c2c-4461-b2al-12e4a7a92141. Plaintiffs have not

submitted a discovery request for “read receipts” or “delivery notifications,” nor any other
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discovery request to which such receipts or notifications would be responsive. But even if “read
receipts” or “delivery notifications” were responsive to a properly served request (they are not),
producing thousands of such receipts or notifications would impose a substantial burden on
Defendants while providing no meaningful benefit to Plaintiffs, and therefore would be
disproportionate to the needs of this case. Plaintiffs also fail to articulate why communications
between medical professionals regarding individualized treatment of a service member for
gender dysphoria are responsive to their requests or relevant to this case, or why the information
Defendants provided to Plaintiffs regarding their random sample of non-responsive documents
did not dispel their concerns about responsiveness.

In all events, the Court should not order relief with respect to nonresponsive documents
before Plaintiffs’ have properly moved to compel such documents and Defendants have had an
opportunity to present a full opposition with any necessary supporting evidence, including
declarations. Indeed, Plaintiffs, in this Joint Status Report, do not even request relief on this
issue, and state they are simply “awaiting the Government’s response” to their most recent
communication.

K. Case Schedule

Any delay in discovery in this case is of Plaintiffs’ own making. After Defendants
successfully obtained mandamus relief vacating an order to disclose all deliberative documents,
see Karnoski v. Trump, 926 F.3d 1180, 1207-08 (9th Cir. 2019), Plaintiffs once again asked this
Court to order disclosure of all deliberative documents, see Pls.” Mot. to Compel at 12, Dkt. 364.
Then, when this Court instead ordered Plaintiffs to select particular RFPs as a mechanism to
resolve the deliberative process privilege dispute, Plaintiffs selected as two of their choices RFP
No. 15 (all documents and communications “relating” to the Carter policy) and RFP No. 29 (all
documents and communications “referring or relating” to DoD’s Report and Recommendations).
Collectively, these RFPs encompassed, again, nearly every deliberative document still withheld
in this case. Plaintiffs’ persistently overbroad approach to discovery is the reason why, more than

seven months after the Ninth Circuit granted the writ of mandamus, the deliberative process
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privilege is still in dispute and Defendants have had to seek a stay pending potentially another
action in the Court of Appeals. (See Dkt. No. 405.)

In the meantime, although Plaintiffs finally have provided a list of individuals they wish to
depose, they still have not sought to schedule a single deposition. This is despite the Court’s
statement at the December 10 hearing that if Plaintiffs are “not going to note depositions until
after [they] get the documents, then we’re kind of stuck,” and the Court’s direction that Plaintiffs
“might as well get [their] dates set now” and that “if there are people you know that you want,
then set them up.” (December 10, 2019 Hr’g Tr. at 44-45:19-4.) Indeed, there is no reason why
plaintiffs could not schedule depositions of individuals on their proposed list whose deliberative
materials have already been released, e.g. head of the Panel of Experts Anthony Kurta or Panel
member Thomas Dee. On the other hand, Defendants have conducted five depositions, have
three other depositions scheduled and have attempted to schedule an additional two depositions
with the Plaintiffs.

Due to the limited availability of several of Plaintiffs’ expert witnesses, Defendants have
had to schedule certain remaining depositions as late as the end of March. Accordingly,
Defendants submit that, at this time, the February 18, 2020 discovery!! deadline should be
extended until March 31, 2020. In addition, depending on the outcome of Defendants’ motion for
Clarification and Stay, (Dkt. No. 405), Defendants potentially may need to seek an additional
extension in light of the time required to process for production potentially tens of thousands of

deliberative documents or to seek relief in the Court of Appeals.

Respectfully submitted, January 30, 2020

11 Plaintiffs refer to the current February 18 deadline as the close of “fact discovery,” but it is actually the close of
all discovery. See Order 7, Dkt. 343 (“The discovery cutoff will be February 18, 20207).
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Email Subject

More information from DoD/Services

USDOE00077924

Navy_00047404

PRESS RELEASE Transgender Service
Members EMBARGOED UNTIL 1_30 PM.docx

Press release from June 30, 2016, posted on
www.defense.gov, announcing the Carter

policy.

USDOE00079686

Navy 00049166

TG Action Officer Work Group_25 July 17.docx

Administrative informationfrom July 25, 2017
working group. Hours, lunch, restrooms, order
of topics.

USDOE00083596

DoD00005044

SECAF Action Memo to DSD - Accession of
Transgender Applicants Into Military, dtd 31 May
2017.pdf

Miscoded; but previously released as USDOE
129760

USDOE00117632

Army_10009527.0001

12/5/2016

Transgender Tier 2 - Further Coordination

Transgender Tier 2 - Further

Coordination

Email dated December 5, 2016. Email
includes an attachment titled "HQDA EXORD
029-17-Tier Two Training.pptx." From the
Chief, USASOC G-1 Military Personnel
Division, to "USARMY Pentagon HQDA DCS
G-1 Mailbox SCCC," with Paul Aswell copied.
Requests information concerning processes
surrounding requests for gender marker
changes, including clarification on portions of
the attached slide deck.

USDOE00118110

Army_10009744.0001

1/12/2017

Transgender question_

Transgender question.

Email dated Jan 12, 2017 from an Army
Psychiatric Mental Health Nurse Practitioner to
the SCCC ("HQDA DCS G-1 Mailbox"). Email
requests responses to questions concerning
who is responsible for treating GD, when a
trainee may begin the transition process, and
the steps to follow when a trainee who meets
the diagnostic criteria for GD cannot complete
training due to a BH condition and is under
180 days

USDOE00118271

Army_10009907.0001

Encl 1 TRADOC Transgender Training and
Education Status TASK IN163341.docx

Chart (with no content) titled "(Command) Tier
2 Transgender Training and Education Status,"
which tracks the number & percentage of
trained individuals and projected training
completion date

USDOE00119486

Army_10010410.0001

LT Winter%27s DA FORM 4187 signed %28ETP-

Gender Marker Change.pdf

DD Form 4187 (Personnel Action), dated June
9, 2017, approved ETP to allow a soldier to
comport to the requirements of the female
gender prior to gender marker change. Also
included is a separate memorandum--the
soldier's treatment plan for transgender
behavioral health / medical care.
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Email Sent Date

File Name

Email Subject

More information from DoD/Services

RE_ SPC Akbarian Gender Marker Change

RE: SPC Akbarian Gender Marker

Email chain that is communications to/from
attorneys [concerning a soldier's request for

USDOE00122053 [Army 10005693.0001 11/13/2017|Request (UNCLASSIFIED) Change Request (UNCLASSIFIED) gender marker change]
Partial / Incomplete routing slip to Army G-1
for Army Policy re: Gender Marker change
(Army Directive 2016-35). Army Directive 2016-
35 itself appears several times in the collection
USDOE00125477 [Army 10010714.0001 Form 5_ETP_transgender service EXORD.pdf (i.e. USDOE00099965).
Transgender Service Member Information Paper Not within date range; attachment created and
USDOE00131754 |DoD00012133 LC final.pdf predates work on the Carter policy
USDOE00143455 [Army 10002491.0083.0004 SSG Bigley's evidence of Name Change.pdf photcopy of passport
Partial / Incomplete routing slip to Army G-1
for Army Policy re: Gender Marker change
(Army Directive 2016-35). Army Directive 2016-|
Memorandum for COL Garman regarding Gender 35 itself appears several times in the collection
USDOE00143617 |Army_10002491.0157.0001 Marker Change CPT Aaron Stehlik.pdf (i.e. USDOEO0099965).
Partial / Incomplete routing slip to Army G-1
for Army Policy re: Gender Marker change
(Army Directive 2016-35). Army Directive 2016-
35 itself appears several times in the collection
USDOE00144686 [Army 10010754.0001 Form 5_ETP_transgender service EXORD.pdf (i.e. USDOE00099965).
May 11, 2017 Transgender care team email
distributing powerpoint from endocrinologist
USDOE00151943 |Navy_ 00058366 FW_ TGCT_Endo.pptx; #4.pdf FW: TGCT_Endo.pptx; #4 presentation.
October, 2016 template for medical
SPEC_Transgender ADULT Template_OCT chronological record of care entry for patient
USDOE00153620 [Navy_ 00060043 2016.doc self-referral for gender dysphoria.
FW_ Transgender Care Update - Key FW: Transgender Care Update - Key Email forwarding updates on transgender care
USDOE00154286 [Navy 00060709 Points(1).pdf Points among Okinawa Hospital leadership.
Transgender Pathway for Green Medical October 17, 2016 Marine Corps flowchart on
USDOE00154811 [Navy 00061234 Providers_17_Oct_2016_MV.pptx gender transision under the Carter policy.
Jun 21, 2017 email regarding transgender
USDOE00155758 [Navy 00062181 FW_ 16-Star TG Letter (DRAFT) - 20 Jun 17.pdf accessions.
March 2017 curriculum vitae for plastic
USDOE00158387 [Navy 00064810 01_O'Reilly CV MAR 2017 TGCT.pdf surgeon.
August 11, 2016 template regarding data
points for transgender point of contacts at
USDOE00161149 [Navy 00067572 TG POC MTF TEMPLATE .xlIsx military treatment facilities.
Transgender Health_Conference Attendance August 30, 2016, incomplete draft attendance
USDOE00161898 |Navy 00068321 Roster.docx roster for medical conference.
USDOE00164379 [Navy_00070802 TG Care pathway NMCSD.pub February 16, 2017 Navy transition flowchart
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Email Sent Date

File Name

Email Subject

More information from DoD/Services

May 9, 2017 request from medical facility to

USDOE00166402 |Navy 00072825 TRANSGENDER de-identified DHA Waiver.docx perform gender transition surgery.
December 19, 2017 blank spreadsheet for
Updated_Master_Quarterly TGCT_Data_Call.xIs collecting TG data by service and medical
USDOE00167997 |Navy 00074420 X region.
Sex Reassignment Surgery Evaluation Powerpoint slides on the then-current criteria
USDOE00168581 [Navy 00075004 Criteria.pptx for requesting sex reassignment surgery.
Policy statement from the National Association
of Social Workers, published in Social Work
USDOE00168585 [Navy_ 00075008 transgenderandgenderidentity.pdf Speaks
Blank template patient record for transgender
USDOE00168780 [Navy 00075203 TG Patient Record Review Sheet.pdf patients.
Surgeon General search terms for document
USDOE00168907 [Navy 00075330 trans search terms final.docx collection
Blank checklist for TG care capabilities at
USDOE00169137 [Navy_00075560 Navy_MTF TG Care Capabilities.xIsx various naval hospitals
Blank spreadsheet for data on number of
USDOE00169138 [Navy 00075561 New TG Assessment Template.xIsx providers and their surgical privileges.
Blank checklist for TG care capabilities at
USDOE00170236 [Navy 00076659 Navy MTF TG Care Capabilities.xlsx various naval hospitals
August 19, 2016 template regarding data
points for transgender point of contacts at
USDOE00170284 |Navy 00076707 TG POC MTF TEMPLATE .xIsx military treatment facilities.
October 7, 2016 template regarding data
points for transgender point of contacts at
USDOE00170314 |Navy 00076737 TG POC MTF TEMPLATE.xlIsx military treatment facilities.
October 12, 2016 recommendations on
Brinkmeyer.Buchholz.Transgender Military medical care of transgender individuals in light
USDOE00171348 [Navy 00077771 Review.docx of the Carter policy.
November 3, 2016 template for collecting data
USDOE00172229 | Navy 00078652 TGCT Data TEMPLATE_NO PHI.xIsx on transgender individuals.
List of individuals with completion date of
USDOE00173002 [Navy_00079425 TRANSGENDER (2).xIsx transgender web training.
Marine checklist on steps to take when being
treated for gender dysphoria, such as what
USDOE00177580 |Navy 00084003 Patient Checklist for Transgender Care.pdf waivers to seek.
Marine checklist for physicians on steps to
take/items to remember regarding transgender
USDOE00177619 [Navy 00084042 Physician Checklist for Transgender Care.pdf care plans.
December 18, 2017 email regarding medical
USDOE00178621 [Navy_ 00085044 12/18/2017|ATTACH003.eml Appt For Transgender Marine care of specific transgender individual.
RE: Dependent requesting Transgender
USDOE00180085 [ATTACHO004.eml 3/17/2017|ATTACH004.eml surgery Dependent requesting Transgender surgery
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Email Subject

More information from DoD/Services

Blank checklist for TG care capabilities at

USDOE00180155 |Navy 00086578 Navy MTF TG Care Capabilities.xIsx various naval hospitals
Blank checklist for TG care capabilities at
USDOE00180187 | Navy 00086610 Navy_MTF TG Care Capabilities.xIsx various naval hospitals
List of members who have not completed
USDOE00180240 [Navy 00086663 3/1/2017|ATTACHO07.eml FW: WebBased Transgender Training  required transgender web based training
Cigna
coveragepositioncriteria_gender_reassignment_s third party Cigna insurance coverage criteria
USDOE00197075 |DoD00012094 urgery.pdf Cigna Coverage Policy 0266 for gender surgery
[Non-DoD Source] Canceled_ Transgender (TG) [[Non-DoD Source] Canceled: Outlook calendar notification cancelling April
USDOE00238547 |Army_10030182 4/9/2018|Care IPT Meeting Transgender (TG) Care IPT Meeting 10, 2018 Transgender Care IPT Meeting
USDOE00239060 [DoD00005277 7/20/2015|SAF MR TG Memo.pdf.htm SAF MR TG Memo.pdf Pre-dates work on Carter policy
attachment regarding Military TELEHEALTH
not TG; TYPO in attachment title of TG instead
USDOE00246906 |DoD00120476 MHS TG Workgroup Agenda 24 JAN 2018v5.doc of TH
outside analysis of much a hysterectomy costs
USDOE00253403 |DoD00122617 How much does a hysterectomy cost.docx in the private sector
outside analysis of much a hysterectomy costs
USDOE00253405 [DoD00122619 Hysterectomy Cost (2).docx in the private sector
Miscoded email from PA re: POTUS tweet on
TG service; attaches screenshot of tweet;
released in full with PIl redcations via 143337
Transgender tweets by POTUS but deemed this duplicate document 143338
USDOE00283105 [DoD00143338 ATT26410 (UNCLASSIFIED) non responsive
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KIRKLAND & ELLIS LLP
AND AFFILIATED PARTNERSHIPS

300 North LaSalle
Chicago, IL 60654

Vanessa Barsanti United States
To Call Writer Directly: Facsimile:
+1 312 862 2205 +1 312 862 2000 +1 312 862 2200

vanessa.barsanti@kirkland.com
www.kirkland.com

January 24, 2020
By E-mail

James R. Powers

United States Department of Justice
Civil Division, Federal Programs Branch
(202) 353-0543

Re:  Karnoski et al. v. Trump et al., 2:17-cv-01297-M JP
Dear Jim:

| write in response to your January 17 email providing more information regarding the
sampling of 50 non-responsive dlipsheets. The information provided by Defendants further
validates Plaintiffs’ concern—these documents have been improperly withheld.

As detailed in Plaintiffs October 4, 2019 letter, even if a non-privileged family member
of a responsive document is not responsive, because of its association with a responsive
document it must be produced. Federal Rule of Evidence 106, colloquialy the rule of
completeness, requires it. As does Federal Rule of Civil Procedure 34, which mandates that
documents be produced “as they are kept in the usual course of business.”

Apart from clear law requiring the production of non-privileged non-responsive family
members in an otherwise responsive family, these documents do not appear to be non-responsive
at all. Per Drew’s December 2 email, “the vast magjority (I would estimate over 95%) of the
documents with the extension .msg in the file name were Outlook delivery or read receipts.” To
the extent a witness denies reading or viewing a message, read receipts are relevant evidence
relating to that contention. Defendants must produce these messages.

Drew’s December 2 email also states that of the remainder of the documents, “the vast
majority appear to be discussions between medical professionals regarding individualized
treatment of a service member for gender dysphoria.” Yet Defendants did not collect from
medical professionalsin relation to their individualized treatment. They collected from the Panel
of Experts and those directly supporting the Panel. Thisis plainly evident with one look at the
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metadata for these documents. For example, senders and recipients of the messages related to
the withheld documents include Panel members such as Mr. Anthony Kurta, General James
McConville, and Admiral William Moran. Colonel Mary Krueger, who testified in her
deposition that she “supported the panel of experts’ is amongst the senders and recipients.
04/17/18 Krueger Dep. Tr. at 57:16. Asis Mr. Lernes Hebert, who provided a December 15,
2017 declaration in this matter stating that he was “responsible for overseeing the human
resource policies impacting the sustainment of the all-volunteer-force for the Department of
Defense...” and opined on the implementation of transgender accessions. Dkt. No. 107. Thelist
goes on. Furthermore, the majority of these of withheld documents are attachments to
communications withheld for deliberative process privilege (“DPP”). If these attachments were
part of communications that Defendants assert are shielded by DPP because they reflect the
internal processes related to the Ban then it is difficult to see how the attachments could be
irrdlevant. In light of the context in which these documents were sent and the individuals
involved in the review of them, the only logical conclusion is that they were considered in
connection with the formation of the Ban.

But one need not even infer from the metadata or privilege calls the relevance of the
documents being withheld. The information provided by Defendants on the sampling of 50
reveals all too clearly that relevant records are being withheld. By way of example only,
USDOE00151943 is an email attaching an endocrinology presentation regarding the treatment of
transgender individuals. Defendants have consistently put the medical treatment of transgender
service members at issue in this litigation—both with respect to cost and impact to readiness and
lethality. The substance of an email conveying a military presentation regarding the medical
treatment of transgender individuals is plainly relevant to both the claims and defenses in this
litigation. USDOE00253403 and USDOEQ00253405 both contain information known to the
military about the cost of a hysterectomy in the private sector and are part of communications
that Defendants themselves describe on their privilege log as relating to “the formulation of the
transgender policy.” Similarly, USDOE197075 is a document detailing insurance policy
coverage for transgender individuals and is part of a communication described by Defendants as
including “deliberations regarding the formulation of the transgender policy” on their log. If this
was considered as part of the formulation of the Ban then it is plainly relevant.

Plaintiffs first raised this issue 16 weeks ago. Defendants delay tactics with respect to
these documents can go on no longer. Please indicate by Wednesday, January 29 whether you
will agree to produce these documents. Otherwise we will seek assistance from the Couirt.
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Sincerely,

/s/ Vanessa Barsanti

V anessa Barsanti
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AND AFFILIATED PARTMNERSHIPS

300 North LaSalle
Chicago, IL 60654

Vanessa Barsanti United States
To Call Writer Directly: Facsimile:
+1 312 862 2205 +1 312 862 2000 +1 312 862 2200

vanessa.barsanti@kirkland.com
www.kirkland.com

December 13, 2019
By E-mail

Andrew E. Carmichael

United States Department of Justice

Civil Division, Federal Programs Branch
20 Massachusetts Avenue, NW, Rm. 7218
Washington, D.C. 20530

Re: Document Productions of Communications with Third Parties in Karnoski
etal.v. Trump et al., 2:17-cv-01297-MJP

Dear Drew:

I write regarding the Department of Defense’s (“DoD”) refusal to produce
communications with third parties that have been withheld for deliberative process privilege
and/or attorney-client privilege, or even so much as identify whom on Defendants’ privilege logs
is not a third party. As detailed in my October 7 letter, no such privileges apply to the identified
communications with third parties, and it is inappropriate to withhold responsive
communications or documents shared with third parties.

The burden is on Defendants to support their privilege claims. However, in the spirit of
cooperation, Plaintiffs have further assessed the initial list they provided of potential third parties
and have reduced it significantly. Plaintiffs have narrowed the approximately 800 individuals
previously identified as potential third parties associated with documents withheld for
deliberative process privilege and/or attorney-client privilege and ask that, consistent with the
parties’ conversations during meet and confers, the DoD re-review the smaller subset of
approximately 500 potential third parties identified in Exhibit A.

Though Plaintiffs reserve their right to challenge the withholding of documents for
deliberative process privilege and/or attorney-client privilege that are not on Exhibit A, those
included in the exhibit contain author or recipient metadata that indicate they were shared with
an individual that Plaintiffs cannot confirm is employed by Defendants:
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e Many entries in the exhibit show that documents are being withheld where the domain name
information indicates that the email addresses belong to third parties. For example, there are
domain names that belong to private universities, hospitals, corporations, etc.

e Similarly, approximately 50 privilege log entries contain popular, public email domains, such
as Gmail.com, Hotmail.com, and Yahoo.com.

Please indicate by December 19 whether the DoD will consent to re-reviewing this
limited subset of its documents withheld for deliberative process privilege and/or attorney-client
privilege. We are available to meet and confer at your convenience.

Sincerely,

/s/ Vanessa Barsanti

Vanessa Barsanti
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- on behalf of - Duffy M <rmujaahida@yahoo.com>
A. ShayLeigh D. Velosian'

Adrian Veracruz

Agnes Schaefer

Alesdair H. lttelson <ittelson@aiclegal.org>
Allen-Emerson, Michelle

Allison, Graham'
<Graham_Allison@hks.harvard.edu>
alocke@humana.com

Amanda L. Samerson
amber.l.verdugo@optum.com
andrea.hicks

Andrew KAY <Andrew.KAY @internationalsos.com>

Anna.Pohl@thomsonreuters.com
Anne Tamar-Mattis <atmattis@aiclegal.org>
ARLENE BARATZ

Arnold Punaro <apunaro@punarogroup.com>
Art Cohen <art@Concorde2000.com>
ARTD-TrgOps-AD@mod.uk

Atiba Hendrickson

Bailey Hackbarth

Baker, Laura

Balamurugan Packialakshmi

Baldor, Lolita <L Baldor@ap.org>
Barbara Lee

Barsanti, Vanessa

Benjamin Rubin

Benjamin Spencer

Bernfeld, Beatrice

Bill Sutey

bjd3319@gmail.com

BJMaule

bkissinger@humana.com

Blein Yohannes (byohannes@kennellinc.com)
BlondeSE

BMD Diniega <beniega@msn.com>
bmoran1010

Boyd Waite

BoykinJO

bpayne@humana.com
brad.skillman@jwc.nato.int

Brenda Fulton <bsfulton80@gmail.com>
Brendan Lewis

Brian James

Brian Korn

Briggity, Toynoia
<Toynoia.Briggity@tenethealth.com>
Brito Campana, Juan P., M.B.B.S.
<Brito.Juan@mayo.edu]

Brooks Dickens, Kimberly

Brown, Marlainna M

Bruce Latta

bsfulton80@gmail.com
bsudler@jhhc.com
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cameron.mathie@gmail.com

Campion, Julie

candlreed@aol.com

Carstarphen, Jeff (US - Arlington)
(jcarstarphen@deloitte.com)
(jcarstarphen@deloitte.com)

Cary.Jetton@stjoe.org

cary.knox

Cassandra Fraga (cfragal @humana.com)

Cc: Briggity, Toynoia

Cc: Hunter, Robert C.

Chad Droz

Charles Rollinger <Charles.Rollinger@steward.org>

Charlie Law

Chemar Jordan

Chris Karr <Chris.Karr@riinternational.com>

christian.puff@christushealth.org

Christina Doukeris

Christina Superina

christine.n.adams

CHRISTINE.WHITECROSS @forces.gc.ca

Christopher D. Mayhew

Christopher Dirks

Christopher Geidner

christopher.baker@usnwc.edu

CIMS HELPDESK

Cindy Ulrich

claudia.black

Clayton Chau <Clayton.Chau@stjoe.org>

Cohen, Becky

colin.campbelll@comcast.net

Conner Houghtaling'

Conner, Johanna

Conni Wells <cjwells@axisgroupl.net>

Cook, Terry

Cordova,

courseemailreminder@swankhealth.com

crawford, traci

Cynthia.LeardMann

daddybell1911@hotmail.com

Daniel Taub

dannemir

Darryl.Hickman

David A. Score

David Chicoine <David.Chicoine@steward.org>

David Covington, LPC, MBA

<David.Covington@riinternational.com>

david.cifu@vcuhealth.org

daviesw400

Davis, Maryann

Dayadevi Jirage

Debra Lina Dunivin

dee dickerson

delew@deloitte.com

Dennis Roy
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Derran Eaddy

dhru_karishma@bah.com

Diane Mazur

Dina.Desai@bmc.org
dkennell@kennellinc.com

dmcfadden

Donna Livingston

Doucette, Sharon

Draganova, Anna
drkelly@koemedicalconsulting.com
drmeenav@gmail.com

Drogo Email <amjemail@comcast.net>
Duffy M <rmujaahida@yahoo.com>
ealtaa@comcast.net

edwardtj

ekocienda@nycbar.org

Elaine Donnelly

Elena Kravitz <ekravitz@cspnj.org>
Elizabeth Ernst'

Elizabeth Kocienda

Elizabeth Reeves

Elyn Saks <esaks@law.usc.edu>

Eric D. Rosenzweig
<eric.rosenzweig@Concorde2000.com>
Eric R. Holmes

Eric W Larson (ewlarson)

Erica.Jefferson

Erin McCarthy

eryndutta@gmail.com

Esquith, David

Evelia Polastre
evenmorework@verizon.net

Flannery, Richard R

Foster, Lauren

Frazer, Nicole L

French, John T

Fullhart, Randy <randyf79@vt.edu>
Garrett Moran <MORANG1@WESTAT.com>
gary.proctor@beaconhealthoptions.com
GCannizzaro

Gearhal P

GENE ADCOCK

Genevieve David <gdavid@deploymentpsych.org>
George.E.Hinman@Healthnet.com
Ghosh, Roshni' <Roshni Ghosh@premierinc.com>
Giannini, Michael V

Giglio, Katheryn (Kate)

Gina Delligatti

gmitchell@humana.com

Goldberg, Matthew S "Matt" <mgoldber@ida.org>
Gordon Trowbridge

Gordon Trowbridge

(gordon.trowbridge @wardcirclestrategies.com)
gpatenaude@email.gwu.edu

Greg Newbold <gsnewbold@gmail.com>
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Gregory Campion

Grizzle, Jerry <grizzle@NMMI.edu>

Gupta, Vanita

Harrington, Timothy M

Harsch, Skip

Haugwitz, Malin (US - Arlington)'
<mhaugwitz@deloitte.com>

HaversPR

heather.smigowski

Heidi A. Pampel

heimbigner.brett@hg.nato.int'

HigginSC

lan Mollan (air38gp-cam-amw-ocamwts@mod.uk)
info@tmeltzer.com

Intl.SOS TOP Contracts

<Intl. SOSTOPContracts@internationalsos.com>
Irina Plaks

ismiccdistributionlist@mail-list.com
ismiccdistributionlist@mail-list.com - on behalf of -
Conni J Wells <cjwells@axisgroupl.net>
ismiccdistributionlist@mail-list.com - on behalf of -
Davis, Maryann <Maryann.Davis@umassmed.edu>
ismiccdistributionlist@mail-list.com - on behalf of -
John Snook
<Snookj@treatmentadvocacycenter.org>

lyengar, Radha <riyengar@rand.org>

Jack Fisher

jack.edmo@bie.edu

James A Jones

James Linear

James Stewart <jnstewart1955@gmail.com>
james.b.reynolds

jamespsmithmd@me.com

Jana Frieslander

janae.arrington@gmail.com
janet.x.knotts@healthnet.com

Janice T Robinson

Jason Bennett

jeff.littefield@pgba.com
jeffrey.harley@usnwc.edu'

Jeh Charles Johnson and Carter F. Ham

Jennifer MacLeod
jennifer.thorpe2@christushealth.org

Jennifer Goodman@navyfederal.org

Jeong Heon Yoon

jerry.sullivan@optum.com

Jill Londagin

Jim McAleese <JMcAleese@mcaleese.com>
Jimmy Stewart <jnstewart1955@gmail.com]
jjsavoiamchugh@aol.com
jlefringhouse@gmail.com
jnstewart1955@gmail.com

Joden Seiders'

John A. Grimsley

John' 'Mullarky (JohnMullarky@homeservices.com)
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John Parken

John Snook
<SnookJ@TreatmentAdvocacyCenter.org>
john.h.wagoner@healthnet.com
John.Metcalf.ctr

Jonathan Graff <graff @ NMMI.edu]

Jones, J. P.

Joseph E. Pedone Il

JOY.KLAMMER @forces.gc.ca
joyce.r.grissom@healthnet.com

Julie Watters (julieannwatters@gmail.com)'
Justin Biolo

Kaitlin Chiarelli

Kalpana Parvathaneni

Kara Dubis
Karen.Whitman@netimpactstrategies.com
Karim, Ahmad F CTR (BG)
kathy.hessmer

Katy Kalisch

Kayla Williams

kcaney@kennellinc.com

Kenneth Minkoff <KMINKOV@aol.com>
kent.whalen@ijfcnp.nato.int'
kgalloway@dvcipm.org'

kim.miranda

kmkerr@AD.UCSD.EDU
KPreston@AUSA.ORG

Krieger, Michael E. (mkrieger@mitre.org)
Krull, Heather <hkrull@rand.org>
lamme@ohsu.edu'

Lamothe, Dan <Dan.Lamothe@washpost.com>
Larry Schweikart <larry.schweikart@gmail.com>
LARRY T. SIZEMORE

Lauren Bales'

LAUREN JOSEPH

Lauren Olmsted

Lauren Skrabala

leah.brown@gmail.com

Leeper, Tammy

Legall, Frances (US - Arlington)
<flegall@deloitte.com>

LeMay Center/DL Workflow

Leonard, Robyn M
<Robyn.Leonard@umassmed.edu>
Lhamon, Catherine E.

Linda Beeber <beeber@email.unc.edu>
Lindsey Muller [lindsey.ryan1982@gmail.com]
Lindsey, Mark A
Lindsey.ryan1982@gmail.com

LORNA GEGGIS

Lorrie Meyer

loutomelve@aol.com
Iss@univplastics.com

LUCAS SCHLEUSENER

Ludovici, Joseph D
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Luis AMBROGGIO
<Luis.AMBROGGIO@internationalsos.com>
Lurie, Philip M <plurie@ida.org>

Lyon, Gary MTCS

m.zirkle@mc.nato.int'
m_cagliari@hotmail.com

malepeaiae

Malisha Eley

MallorDL

Margo LT NNMC Smith (margozsmith@gmail.com)'
Mariana Sankiewicz

Mark Haigney

Mark Stowers'
mark.stephens@nexweb.org
martha.herb@iadc.edu’

Mary Giliberti <mgiliberti@nami.org>
Mary Padilla

Maryann Davis <maryann.davis@umassmed.edu>
Mason Armstrong

Master Calendar

Matt Cordova

Matthew Hoffman

Matthew Mol

MaynorGalvez
McClintocka@goldmail.etsu.edu’
McGinley, William

Megan Klocek (meggreen0409@gmail.com)'
Melanie Bukhari'

MelillMR

MettsWA

Michael Labejsza

Michael Meese [mmeese @aafmaa.com]
Michael Morrissey

Michelle McGill

Mike Wartell [wartell@ipfw.edu]
mikemartinez97 @gmail.com

Mina Izadjoo

Mirian Mendoza

Mitchell, David William (US - Arlington)'
<davmitchell@deloitte.com>
mkroen@jhhc.com

Mohan, Rachit [USA]

Monika Juska <monikajuska@gmail.com>
monikajuska@gmail.com

Montori, Victor M., M.D.
<Montori.Victor@mayo.edu>

Morgan Haight

morleya624@mod.uk
moroney985@gmail.com
moungv@pacmed.org
muss5445@stthomas.edu

Musselman Jr., Charles D.
<muss5445@stthomas.edu>

Naomi Aronson

Nathalie Holberg
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Nathalie Lawrence

Nathaniel Frank

Nicholas Hall

O'Brien, Conor S (US - Arlington)'
<conorobrien@deloitte.com>

O'Dowd, David

PALOSCHAVEZ

Parmley, Cynthia

parmour@rand.org'

paswell@aol.com [paswell@aol.com]

Patenaude, Gary <gpatenaude@email.gwu.edu]

Patricia Toppings

Patrick, Jeanne

patstewart@deloitte.com

Paul [paswell@aol.com]

Paul Emrich <Paul.emrich@chickasaw.net>

Paul McHugh <pmchughl@jhmi.edu>

Paulette Richards

PEARCE, STEPHEN W

Pearson, Eric J. HMC

People-CDP@mod.uk

Pete Earley <peteearley@aol.com>

Pete.Gumataotao@act.nato.int'

Peter W. Charney

Pierre Morrisette

Pollard, Michael (mpollard@rand.org)

Potter, Susanne J

Priscilla Zotti

pyros velosian@yahoo.com

Qi Qiu

r.kitchener@sfn.nato.int'

raanavy@gmail.com

racherat@gmail.com

RAND National Defense Research Institute
<pubs order@rand.org>

ray rottman <amcsusl@gmail.com>

Rebecca Ausprung

Reed, Jennifer

Rhonda Fraser

Rhonda Stout

richard.paquette

Richter, Michael P
<Michael.Richter@skadden.com>

Rita Furst-Seifert

rjiohnson52@humana.com

Rob Park

Robert Alonso <raanavy@gmail.com>

Robert Burns

Robert Dare [dareconsult@gmail.com]

Robert Goldstein

Robert Jackson

Robert Low'

Robert S. Taylor

Robert Work

Robert Work <evenmorework@verizon.net>
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Roberts, Karen

robin.holland@pgba.com

Ron Bruno <Ron@CTSServices-llc.com>
Ronald Booker

Ross Witters

roy.snodgrass

Rudy deLeon <rdeleon@americanprogress.org>
rvarian@comcast.net
rvarian08@gmail.com

Ryan Kim

Ryan Newman*

Sager, Rick

Salgado, Christopher

Sam Jacobs'

samstravis85@gmail.com

Samuel Travis (strav001@umaryland.edu)'
Sarah Dolan (smdolan1987@gmail.com)'
Sarah O. Meadows

Sasha Baker <sasha.n.baker@gmail.com>
sasha.n.baker@gmail.com

Schaefer, Agnes <schaefer@rand.org>
Schlittler, Ron

Schwartau, Jennifer

Scott, Elizabeth

sdelgado2@humana.com

Seth Acton

Shaffer, Jason

Shah, Rick (US - Arlington)

Shahbazian, Behzad

Shanahan, Patrick

Shannon Minter

Sharanpreet Hira

Sharon Birman

Shaun Mcandrew

Shawn Forsman

shawnredding@msn.com

Shiela Bowman <srtbowman@comcast.net>
Shoma Ghose <ShomaGhose@westat.com>
Si Hyug Jang

Simone Schonenberger' <simone4494@gmail.com>
Soroosh Solhjoo

ss2575@gmail.com

Stephan Wilcox

Stephen Rosenzweig

<srosenzweig@ Concorde2000.com>
stephen.ballister

Stephens-Lyman, Melanie <mstephens-
lyman@endocrine.org>

Steve Liszewski

Steve Stombres

Steve Vahsen

stevehdc@gmail.com

Steven Galing

Steven Pipe

Stout, Rhonda
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Straughter, Jeremy

Stroh, Mark

Strong, Monica

stumunsch@aol.com

Sue Fulton <bsfulton80@gmail.com>

Sue Medford <smedford@nami.org>

Susan Westover

SUSAN.TRUSCOTT @forces.gc.ca

svetlana.bilenkina

svparkerl@nps.edu

swisher316@gmail.com

Tahira Juiris

Talbot, Elizabeth [USA]

talbot elizabeth@bah.com

Tamika Bangoura

Tammy Williams

Tara Mccluskey (tara.caitlin@gmail.com)'

Teodor-doru Brumeanu

Terry Cook

Theodore Jaditz

Thom Kurmel (thom.kurmel@gmail.com)

Thomas Oliver

Thomas Tindall

Thompson, Barbara A

Thorunn Bitterman (Thorunn.Bitterman@nmcrs.org)

Thow, Jonathan

Tice, Jim

Tiji.Allen

Tim Fowlkes

Timothy Burgess

Timothy Cooper

timothy.rogers

Tinsley, Benjamin

Toby Hedger

Tolar, Christopher G

toynoia.briggity@tenethealth.com

Trevino, Alice

Trey Matthews'

Trowbridge
(gordon.trowbridge @wardcirclestrategies.com)

Turvey, Phyllis A <phyllis turvey@uhc.com>

Tyrer, Bob' <rtyrer@cohengroup.net>

Vazquez, Rennie

Verga, Peter

Veronika Pav

Veronika Pav <vpav@kennellinc.com>

victoria.g.skinner

Virginia Penrod

Volney Jim

W.K. Prusaczyk

Waddell, Ricky L.

Warning, David

WarrenJM

Washington, Lovetta

Weatherspoon, William J.
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Wendy Funk <wfunk@kennellinc.com>

Wesley Melville

wgrayndé0@aol.com

Whalen, Ann

Wilfert, Mary <mwilfert@ncaa.org>

William Kuzon

William Tosick

william.horrigan

Williams, Thearon

Williams, Trevor

Willie Cooper, James Thomas, Jr.Pete
Giambastiani, Virignia Penrod, Rich Jarrett, Pettis
Sims

Wilson, Amy <awilson@ncaa.org>

Winkler, John <jwinkler@rand.org>

Wolfs <cjwolfenbarger@aol.com>

Woodruff, William A. <woodruffw@campbell.edu>
woodruffw@campbell.edu'

Whyatt, J. R.

Wylie C. Hembree, Peggy Cohen-Kettenis, Henriette
A. Delemarre-van de Waal, Louis J. Gooren, Walter
J. Meyer, Ill, Norman P. Spack, Vin Tangpricha, and
Victor M. Montori

Xiaoming Zhou

Yoni Hirt <yoni.hirt@Concorde2000.com>
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
RYAN KARNOSKI, et al.,
Plaintiffs,
STATE OF WASHINGTON,
Plaintiff-Intervenor, Case No. 2:17-cv-01297-MJP

V.

DONALD J. TRUMP, in his official capacity as
President of the United States, et al.,

Defendants.

PLAINTIFFS’ RULE 26(a)(2) EXPERT REPORT OF
MARGARET C. WILMOTH

My name is Margaret C. Wilmoth. | have been retained by counsel for Plaintiffs as an expert
in connection with the above-captioned litigation. The purpose of my engagement is for me to
provide my expert opinion on whether transgender service members’ health care needs will impose
a burden on the military. | prepared this report to set forth the opinions | may express at trial and the
basis for my opinions. The opinions expressed in this report are based on the information that | have
reviewed to date. | reserve the right to revise and supplement it if any new information becomes

available in the future.

A copy of my curriculum vitae, which includes my publications, is attached as Exhibit A.
The materials | considered in forming my opinions are listed in Exhibit B or referenced in this report.
I also relied on my professional experience and education, including my research and experience in

military health care issues and my understanding of U.S. military personnel policies in reaching the

1
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member medical care needs, the Military Health System is already providing the same or
substantially similar services to other service members. There would be little, if any, additional
burden on the Military Health System from the provision of the required medical services to

transgender service members, nor would it have any adverse impact on military readiness.

I11. BACKGROUND

On July 28, 2015, Secretary of Defense Ashton Carter directed Brad Carson, Acting
Undersecretary of Defense for Personnel and Readiness, to convene a “Working Group” to study the
policy and readiness implications of allowing transgender persons to serve openly in the Armed
Forces. The Working Group was asked to determine whether there were any objective, evidence-
based impediments to permitting transgender people to serve openly and, if not, to develop an
implementation plan for changing the policy to permit open service with the goal of maximizing

military readiness.

When Secretary Carter directed the formation of the Working Group, | was serving as Deputy
Surgeon General for Mobilization, Readiness, and Army Reserve Affairs. | was asked by the
Surgeon General, United States Army to serve as that office’s representative to the Working Group.
Members of the Working Group were appointed based on the positions they held, not any policy
predisposition. As one of approximately twenty-five members of the Working Group, | was able to
provide the benefit of my medical expertise, my academic research, and my knowledge of the
workings of the Military Health System and the Defense Health Agency. | participated in the
Working Group’s weekly meetings from its initial meeting in the summer of 2015 though the final

meeting in late spring of 2016.

The Working Group addressed many topics, one of which was determining how the military
could meet medical needs of transgender service members. With respect to that topic, our process

involved three steps: (1) Understanding the medical needs of transgender service members;
5
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(2) identifying whether and how those needs could be met within the Military Health System; and
(3) developing policies and protocols to ensure transgender service members could serve openly and
have their medical needs met. The Working Group focused on ensuring that transgender service
members’ medical needs would be treated in the same manner and under the same framework as the
medical needs of other service members, unless that proved unworkable. The Working Group was
free to conclude those needs could not be met under the existing framework and, indeed, had a duty

to articulate any such concerns.

The first step for the members of the Working Group was to establish a baseline level of
knowledge among all Working Group members about the medical needs of transgender service
members. We educated ourselves by meeting with experts from the civilian sector so we could better
understand what being transgender means. We wanted to understand the full range of medical and
behavioral treatment that might be required for a transgender service member. We sought to
understand how an individual might go through a transition process and what the medical
components of that process might be. We spoke to internal medicine experts, psychologists,
endocrinologists, and surgeons who educated the Working Group—based on a variety of medical
and behavioral health perspectives—regarding all aspects of transgender care including mental health
treatment, pharmaceutical treatment, and surgical treatment. The Working Group also conducted
comprehensive reviews of the applicable medical and scientific literature. Several transgender
service members currently serving in the military spoke to the Working Group and made themselves

available for any questions the Working Group had about their experiences and needs.

Throughout this educational process, the Working Group developed a deep understanding of
the medical needs of transgender service members. After we understood the universe of potential
medical needs of transgender service members, we focused on how the Military Health System

(MHS) could—within its current structure—meet those needs, including with respect to hormone
6
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therapy, pharmaceutical care, gynecological care, behavioral health care, and surgical therapy. The
Working Group used its analysis and the medical literature to calculate average cost figures for the

“total package of care” for a transgender man and a transgender woman serving in the military.

Next, we turned our focus to developing a policy that would address the psychological and
physical needs of transgender individuals and treat those individuals fairly while keeping medical
readiness and deployability at the forefront. Developing the protocol was an iterative process

involving multiple rounds of drafting, gathering input from the services, and redrafting.

The Working Group sought to identify and address all potential issues relating to service by
openly transgender persons. We concluded that there were no barriers that, from any perspective,
should prevent transgender service members from serving openly in the military. Open service by
transgender service members would not impose any significant burdens on readiness, deployability,
or unit cohesion. On deployability, for instance, the Working Group discussed that while some
transgender service members might not be deployable for limited periods of time due to their
treatment, this is not unusual, as it is common for service members to be non-deployable for periods
of time due to medical conditions such as orthopedic injuries, obstructive sleep apnea, appendicitis,

gall bladder disease, infectious disease, and myriad other conditions.

For those seeking to join the military, the Working Group recommended that the medical
standards for accession into the Military Services by transgender persons be based upon the same
standards applied to persons with other medical conditions, which seek to ensure that those entering
service are free of medical conditions or physical defects that may require excessive time lost from
duty. Based upon that standard, the Working Group recommended that the new accessions policy

permit enlistment so long as an applicant with a history of gender dysphoria or of treatment for gender
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dysphoria has completed all medical treatment associated with the applicant’s medical condition and

has been stable in the preferred gender for a sufficient period of time.

The Working Group’s process for developing the protocol and recommendations was
deliberative and thoughtful, involved significant amounts of research and education, and in the end
resulted in a policy that all services supported. We were very proud to have developed a policy that
treats transgender service members as the equal of their fellow service members, and as soldiers,

sailors, Marines, cuttermen, and airmen first.

IV.  OPINIONS

The MHS already provides the medical care needs that transgender service members might
require. It is my assessment, based on my participation in the Working Group, and my experience,
education, and research in military health care issues, that for the vast majority of transgender service
member medical care needs, the MHS is already providing the same or substantially similar services
to other service members, and that there would be little, if any, additional burden on the MHS from

the provision of the required medical services to transgender service members.

Hormone Therapy. The MHS already provides hormonal therapy to service members.
Women—in particular, many menopausal women—frequently receive hormonal therapy, and men
commonly require testosterone replacement. The MHS also provides hormone replacement therapy
to treat service members with a wide variety of medical needs, including adrenal or pituitary
deficiencies. Providing similar care for transgender individuals from a pharmaceutical perspective
would not be a complicating issue or an additional burden, because the medications transgender
service members take are identical to those already provided to non-transgender personnel. There is
no administrative or other reason for the MHS to single out transgender people taking the same

medication for different treatment.
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U.S. Department of Justice
Civil Division, Federal Program Branch

James R. Powers Tel: (202) 353-0543
Trial Attorney Email: James.R.Powers@usdoj.gov

January 17, 2020

By Email

Vanessa Barsanti
Kirkland & Ellis LLP
300 North LaSalle
Chicago, IL 60654

Counsel for Plaintiffs
Re: Your Letter of December 13, 2019 in Karnoski v. Trump, No. 17-1297

Dear VVanessa,

I write in response to your letter of December 13, 2019, which purports to challenge
DoD’s withholding of “communications with third parties” under the deliberative process or
attorney-client privileges. Your letter does not refer to any specific privilege log entries nor does
it contain any details about particular documents to which you object to Defendants’ invocation
of privilege. Defendants have reviewed Exhibit A attached to your letter and determined that it
does not raise any basis to provide further information at this time in light of Plaintiffs’
continued lack of effort to narrow this dispute.

Your December 13 letter follows a similar letter sent October 7, 2019, which also
attached an Exhibit A. That document contained approximately 800 entries purportedly
“appear[ing] to represent communications with third parties.” To the contrary, Exhibit A
contained references to, for example, the current and most recent former Secretaries of Defense,
two DOJ counsel of record in this case, and numerous attendees at meetings of the Panel of
Experts, all of whom have been previously identified in Defendants’ discovery responses. As we
discussed in our November 4, 2019, letter in response, Defendants had no obligation to
undertake a burdensome review of the hundreds of entries in Exhibit A where Plaintiffs made no
serious effort to minimize the dispute by consulting, for example, Defendants’ responses to
Plaintiffs’ interrogatories to determine whether the individuals they supposed are third parties
are, in fact, employees or officials of the Department of Defense or Military Services.

Exhibit A attached to your December 13 letter does little to resolve this fundamental
flaw. After numerous hours spent reviewing the entries contained in the approximately 500-line
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spreadsheet, we have noted that it is littered with problematic entries, including the following
ISsues:

e At least two references to Plaintiff Lindsey Muller, who you are well aware is a member
of the Armed Forces.

e References to numerous senior executive officials, including former Deputy Secretary of
Defense Robert Work, former Secretary of Homeland Security and DoD General Counsel
Jeh Johnson, retired Army General Carter F. Ham, and DoD Deputy General Counsel
Ryan Newman.

e Entries corresponding to numerous employees of the federal government whose email
addresses indicate that fact.

e Numerous references to DoD contractors, such as the principal author of the RAND
report, Agnes Schaefer.

e Numerous entries where we have been unable to identify any communication in the
collection to which the individual named was sender or recipient, raising questions about
the methodology employed by Plaintiffs in preparing Exhibit A. It is also unclear
whether Plaintiffs have updated this list based on the hundreds of deliberative documents
Defendants recently released in the Doe litigation.

All of these problems indicate that Plaintiffs have ignored their obligation to minimize
the parties’ discovery dispute. As stated in our prior letter of November 4, the only reasonable
approach to this dispute is a discussion of particular privilege log entries corresponding to
documents Plaintiffs believe have been improperly withheld because of the involvement of
outside third parties. This approach is likely to substantially reduce the burdens of this dispute.
For example, at least 18 of the entries in Exhibit A appear to correspond to USDOE00255328, an
email addressed to members of the U.S. Department of Health and Human Services
Interdepartmental Serious Mental IlIness Coordinating Committee. Defendants are happy to
discuss the applicability of privilege as to any particular document, such as USDOE00255328;
they will not engage with a list of hundreds of names served without any context.

Based on our work reviewing Exhibit A, however, Defendants have determined they will
withdraw their assertion of deliberative process privilege as to any communications to which the
following individuals were a party, and will provide a supplemental production accordingly:

e Anna Pohl

e Lolita Baldor

e Michael P. Richter
e Elizabeth Kocienda
e Dan Lamothe

e Amy Wilson

e Mary Wilfert
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e Chris Geidner

I look forward to hearing from you further on this matter.

Sincerely,
/sl
James R. Powers
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