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Defendants file this motion to seek (1) clarification of Part 1 of the Court’s Order as to 

Request for Production No. 29 (RFP No. 29), Dkt. 401; and (2) a limited stay of compliance with 

both parts of the Order concerning RFP No. 29.  Plaintiffs’ counsel have stated they oppose this 

motion.  

INTRODUCTION 

In its prior opinion regarding the deliberative process privilege in this case, the Ninth Circuit 

recognized that while the privilege is “not insurmountable,” the serious “national defense interests” 

underlying it require the Court’s “careful consideration” to ensure that the “record is []sufficient to 

establish relevance” and to determine “Plaintiffs’ need for certain information.”  Karnoski v. Trump, 

926 F.3d 1180, 1206 (9th Cir. 2019).  The Ninth Circuit cautioned that discovery in “stages” may be 

appropriate to ensure this analysis is possible.  Id.  On November 19, 2019, in response to a renewed 

motion by Plaintiffs to compel all deliberative documents, this Court ordered disclosure of 

deliberative documents “used or considered in the Panel of Experts for the Transgender Policy 

Review’s (the ‘Panel’) development of the Mattis Plan,” adopting the ruling of the district court in 

the related Doe litigation.  See Order at 6, Dkt. 394 (citing Doe 2 v. Esper, No. 17-cv-1597 (CKK), 

2019 WL 4394842, at *5–10 (D.D.C.)).  In response to these Orders, Defendants have produced 

over 1,000 documents, including all deliberative documents and communications related to the work 

of the Panel that were sent, received, or presented to any voting member of the Panel during the 

decision-making process, regardless of whether that document or communication was authored, 

sent, or received by a person who was not a member. 

One day before Defendants completed production of those documents, however, this Court 

compelled further disclosure based on Plaintiffs’ Request for Production 29. The Court first 

explained that the parties primarily disputed  
 
[T]wo categories of documents responsive to Request for Production No. 29: (1) the 
work and communications of non-voting members of the Panel and (2) drafts 
created by officials in the Office of the Under Secretary of Defense, who were tasked 
with writing the Report and Recommendations after the Panel concluded its work. 

Order at 5, Dkt. 401. As to those two categories of documents, the Court concluded that Plaintiffs 

had overcome the deliberative process privilege. The Court then directed Defendants to produce:  
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1) All documents responsive to Request for Production No. 29, including the names, 
communications, and deliberative documents of non-voting members of the Panel; 
and  
 
2) Drafts, communications, and documents created or relied upon by officials in the 
Undersecretary of Defense’s Office in drafting the Report and Recommendations.  

Id. at 7.   

Defendants respectfully request that the Court clarify that Part 1 of its Order compels 

disclosure only of documents pertaining to “non-voting members of the Panel,” in accord with the 

Court’s analysis of that category in its Order.  Plaintiffs, in the course of meeting and conferring with 

Defendants, have interpreted the Order as broadly disposing of all documents “relating or referring” 

to the Department of Defense’s (DoD’s) Report and Recommendation—implausibly encompassing 

over 22,000 deliberative documents from dozens of DoD employees who were not Panel members. 

See Ex. A, Decl. of Robert E. Easton ¶ 10. That interpretation of the Order would both cause 

significant tension with the Ninth Circuit’s instructions and could be 20 times greater than the scope 

of the Doe ruling upon which the Court relied.  

The Court should also grant a limited stay of compliance with both parts of the RFP No. 29 

Order.  As to Part 1 of the Order, Defendants seek a stay pending this Court’s consideration of the 

instant motion for clarification.  As to Part 2 of the Order, Defendants seek a stay pending further 

proceedings regarding Defendants’ response to Plaintiffs’ Interrogatory No. 17, which seeks the 

names of the “principal author(s) and each person who reviewed, revised, or commented on any 

drafts” of the Report and Recommendation.  As explained below, disclosure of such information 

would satisfy any purported need on the part of Plaintiffs to explore the possibility of outside 

influence in the drafting of DoD’s Report, while minimizing the intrusion into Executive Branch 

confidentiality and respecting the Ninth Circuit’s guidance to “authorize discovery in stages.” 

Karnoski, 926 F.3d at 1206.   

In the alternative, if the Court clarifies Part 1 of the Order contrary to Defendants’ 

interpretation, or denies a stay of Part 2 of the Order pending further proceedings related to 

Plaintiffs’ Interrogatory No. 17, Defendants seek a stay pending the Government’s consideration of 

whether to seek relief in the Court of Appeals and, if such relief is sought, pending resolution of 
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further proceedings.  The Ninth Circuit previously stayed an order by this Court directing 

Defendants to produce deliberative documents.  Order, In re Donald J. Trump, No. 18-72159 (9th Cir. 

Sept. 17, 2018).  Moreover, since this Court issued its Order, the court in Doe has rejected an attempt 

to obtain many of the same documents at issue here. In fact, the Doe court stated that it would not 

compel—and that its own prior order did not encompass—documents never transmitted to a Panel 

member or drafts of the Report and Recommendation.  Ex. B, Doe Hr’g Tr. 

BACKGROUND 

 On June 14, 2019, the Ninth Circuit granted Defendants’ petition for a writ of mandamus 

and vacated this Court’s order compelling disclosure of all deliberative documents from the 

Department of Defense (“DoD”). Karnoski, 926 F.3d at 1207–08.  The Ninth Circuit directed this 

Court to “reconsider Plaintiffs’ discovery requests giving full consideration to the Executive’s Article 

II prerogatives,” id. at 1207, and it cautioned that the “deliberative process privilege[,] although not 

absolute, require[s] careful consideration by the judiciary,” id.  Plaintiffs thereafter filed a motion 

again seeking disclosure of all deliberative documents. See Pls.’ Mot. to Compel at 12, Dkt. 364.  

Subsequently, the court in the related Doe case ruled that “Defendants may not assert the 

deliberative process privilege over documents that were used or considered in the Panel of Experts 

for the Transgender Policy Review’s (the ‘Panel’) development of the Mattis Plan[.]” Doe, 2019 WL 

4394842, at *1.  In response to that ruling, Defendants began producing to the plaintiffs in all four 

cases (i) an unredacted version of the Administrative Record; (ii) unredacted meeting minutes of the 

Panel of Experts; (iii) all documents, testimony, and data reviewed by voting members of the Panel 

along with the deliberations on those materials; and (iv) all documents and communications to or 

from voting members of the Panel related to the work of the Panel and dated from September 14, 

2017, to March 23, 2018.1 Joint Status Report at 1, Dkt. 398. Together, this material comprises the 

entirety of the deliberations of the voting members of the Panel of Experts.  

On November 11, 2019, this Court issued an order “adopt[ing] the reasoning and 

conclusions of the Doe court concerning documents related to the Mattis plan.” Order at 6, Dkt. 

                                                 
1 DoD continues to withhold certain materials on the basis of other privileges or because they contain 
personally identifying information. See Ex. A, Decl. of Robert E. Easton ¶ 4.   
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394. The Court also ordered Plaintiffs to provide “a list of Requests for Production, sorted by order 

of priority,” for the Court’s consideration, beginning with the “first five prioritized Requests.” Id. 

Plaintiffs provided five prioritized Requests for Production (“RFPs”), one of which, RFP No. 29, 

encompassed essentially all deliberative documents from September 14, 2017, to February 22, 2018.2  

On December 19, 2019, Defendants completed production of the deliberations of the voting 

Panel members in response to the Doe order, releasing a total of 1,257 documents (comprising 9,584 

pages) following that court’s ruling.3  However, one day earlier, on December 18, 2019—before 

either this Court or Plaintiffs had reviewed the complete deliberations of the voting Panel 

members—this Court ordered Defendants to produce “1) All documents responsive to Request for 

Production No. 29, including the names, communications, and deliberative documents of non-

voting members of the Panel;” and “2) Drafts, communications, and documents created or relied 

upon by officials in the Undersecretary of Defense’s Office in drafting the Report and 

Recommendations.” Order at 7, Dkt. 401. This Court again noted its reliance on the reasoning in 

Doe. Id. at 3. During a subsequent teleconference on January 10, 2020, Plaintiffs’ counsel informed 

the Government that Plaintiffs understood the Court’s Order to require production of all 

Documents or Communications relating or referring to the February 2018 DoD Report, id. at 5, not 

just “the work and communications of non-voting members of the Panel,” id.; Carmichael Decl. ¶ 

2. In a further teleconference on January 17, 2020, Plaintiffs confirmed their position. Carmichael 

Decl. ¶ 3.    

On January 14, 2020, the Doe court clarified during a telephonic hearing that its order did 

not require Defendants to produce deliberative documents of non-Panel members, nor did it require 

production of drafts or communications of individuals involved in drafting the February 2018 

Report and Recommendation. Ex. B, Doe Hr’g Tr. 20:1–5; 28:8–9. In other words, the Doe court 

clarified that Defendants were not obligated to produce any deliberative documents beyond those 

they had already produced or committed to producing. 

                                                 
2 Plaintiffs concede that RFP No. 29 covered only “documents leading up to the February 2018 
report.” Joint Status Report at 7, Dkt. 398.  
3 These totals also include certain documents unrelated to the deliberative process dispute in Doe that 
were reviewed and produced in the same productions. See Ex. A, Decl. of Robert E. Easton ¶ 6 n.1.  
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ARGUMENT 

In light of the recent developments in Doe, and the broad scope of production still in dispute 

here, Defendants seek clarification and a stay of the Court’s Order regarding RFP No. 29. 
 
I. The Court Should Clarify That Part 1 of the RFP No. 29 Order Does Not Require 

Disclosure of Deliberative Documents Which Were Not Received By or Presented to 
Any Member of the Panel. 

Defendants request clarification of the scope of the Court’s Order in light of the Parties’ 

dispute regarding its meaning.  The Court’s Order analyzed two discrete categories of documents: 

“(1) the work and communications of non-voting members of the Panel and (2) drafts created by 

officials in the Office of the Under Secretary of Defense, who were tasked with writing the Report 

and Recommendation after the Panel concluded its work.” Order at 5. Plaintiffs, however, focus on 

the Court’s later directive to produce “[a]ll documents responsive to [RFP No. 29].” Order at 7.  

RFP No. 29 is far broader than either categories 1 or 2 of the Court’s analysis.   

Category one’s reference to “non-voting members of the Panel [of Experts],” is most 

plausibly read to cover former Under Secretary of Defense for Personnel and Readiness Robert 

Wilkie, who was the only Panel member who did not vote on the policy. See Ex. A, Easton Decl. ¶ 7. 

In accord with this understanding of the Order, Defendants are currently processing Mr. Wilkie’s 

documents for production.  DoD estimates that a small number of documents fall in this category 

and anticipate producing them by January 31. 

Defendants believe this is the correct understanding of Part 1 of the Court’s Order.  The 

Court’s opinion that additional deliberative documents must be produced appears to hinge on its 

belief that “Defendants have resisted producing responsive documents created by non-voting 

members of the Panel,” and that “[t]he nature and scope of the input from non-voting members of 

the Panel is relevant to assessing Defendants’ claims.”  Order at 5–6.  As noted above, Defendants 

are currently processing for production documents from the one non-voting member of the panel, 

Mr. Wilkie. But more fundamentally, Defendants have already produced all deliberative documents 

and communications that any voting member of the Panel sent or received, or that were presented 

to any voting panel member, during the decision-making process, even where that document or 

communication was authored, sent, received, or presented by a non-voting member or someone 
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who was not a member of the Panel at all.  In other words, once Plaintiffs receive Mr. Wilkie’s 

documents, they will have received each and every “input” to the Panel—whether from a non-voting 

member or from anyone else.   

What Defendants have not produced or agreed to produce, however, are communications 

solely between non-Panel members and other non-Panel members, or other documents non-Panel 

members never shared with Panel members.  Contrary to Plaintiffs’ interpretation, this Court did 

not appear to conclude that documents unseen by any Panel member were somehow relevant to 

assessing “the reasoned, independent judgment of the Panel” or determining the “sources and input 

the Panel relied on.” Order at 5–6 (emphases added).  

Moreover, Plaintiffs’ contention that the Court’s Order encompasses all documents 

responsive to RFP No. 29 is far broader than the Doe order upon which this Court relied.  Given the 

breadth of RFP No. 29, including its expansive reference to any document “relating or referring to” 

the February 2018 Report and Recommendation, this reading of the Order could encompass all 

deliberative documents previously withheld for the time period September 14, 2017, to February 22, 

2018.  Defendants estimate that this could encompass more than 22,000 deliberative documents.  

Ex. A, Easton Decl. ¶ 10. Accordingly, as Plaintiffs read it, the Court’s Order would have a scope 

over 20 times broader than the Doe order, encompassing numerous DoD and military officials and 

employees at varying levels of seniority and involvement in the policy making process. See Decl. of 

Robert E. Easton in Support of Defs.’ Opp’n to Pls.’ Mot. to Compel ¶ 11, Dkt. 381-1. Such a broad 

disclosure would be in significant tension with the Ninth Circuit’s ruling, which contemplated a 

staged process wherein this Court would provide an “analysis” as to whether the privilege “should 

apply differently to certain categories of documents.” Karnoski, 926 F.3d at 1206. It would also 

implausibly render Part 2 of the Court’s Order mere surplusage; drafts of the Report and 

Recommendation plainly “relat[e] or refer[]” to the Report and Recommendation itself, and thus are 

encompassed by RFP No. 29. See Order at 6–7.    

In a recent telephonic hearing concerning the very same issue, the Doe court concurred with 

the Government’s position. The court stated its understanding that its order covered, for example, 

documents presented by a non-Panel member to the Panel. Doe Hr’g Tr. 12:23–13:2. After the 
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Government confirmed this understanding and stated that all such documents have been produced, 

the court rejected a further request for any documents generated by persons who attended Panel 

meetings but that were never shared with Panel members. The Doe court was skeptical that such 

documents were relevant because emails that were not transmitted to Panel members “wouldn’t be 

included in [the Panel’s] considerations.” Doe Hr’g Tr. 20:8–11. The court concluded that a request 

for the documents of attendees of Panel meetings without any connection to Panel members 

themselves amounted to “fishing” and was not encompassed by the prior Doe order. Doe Hr’g Tr. 

20:1–5. Put simply, an order to disclose all deliberative documents beyond those considered by the 

Panel would extend well beyond what the Doe court has ordered.  
 
II. The Court Should Stay the Effect of its Order as to RFP No. 29.  

 Consistent with the Court’s “wide discretion in controlling discovery,” Little v. City of Seattle, 

863 F.2d 681, 685 (9th Cir. 1988), Defendants also request that the Court enter a limited stay of its 

RFP No. 29 Order.  As to Part 1 of the Order, Defendants seek a stay pending review of this motion 

for clarification and, as to Part 2, pending further proceedings regarding Defendants’ responses to 

Plaintiffs’ Interrogatory No. 17.  In the alternative, Defendants seek a stay of both parts of the Order 

pending the Government’s consideration of whether to seek relief in the Court of Appeals and, if 

such relief is sought, pending resolution of further proceedings.  

A. Stay of Part 1. 

The Court should stay Part 1 of its order pending the instant motion for clarification.  The 

Ninth Circuit has cautioned that concerns about the deliberative process privilege are heightened in 

this case, because “the military’s interest in full and frank communication about policymaking raises 

serious … national defense interests.” Karnoski, 926 F.3d at 1206. The reason for a stay of Part 1 of 

the Order pending consideration of the motion to clarify is thus readily apparent; in light of the 

serious interests at stake, Defendants should not be required to comply with what Plaintiffs purport 

is a sweeping order until the Court clarifies the Order’s scope.  

If the Court clarifies its Order pursuant to this motion consistent with the Government’s 

interpretation of the Order, Defendants do not seek any further stay as to Part 1.  In the alternative, 
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if the Court concludes that Defendants’ interpretation is incorrect, Defendants ask that the Court 

stay Part 1 of the Order pending the Government’s consideration of whether to seek relief in the 

Court of Appeals and, if such relief is sought, pending resolution of further proceedings.  The Ninth 

Circuit previously stayed a broad order by this Court directing Defendants to produce documents 

withheld pursuant to the deliberative process privilege, and a similar stay would be warranted here. 

See Order, In re Donald J. Trump, No. 18-72159 (9th Cir. Sept. 17, 2018). Moreover, the Ninth Circuit 

has held that the “unique features” of the deliberative process privilege “suggest that there is no 

other adequate means of relief” with respect to such an order, effectively concluding that disclosure 

of this type constitutes irreparable injury. See Karnoski, 926 F.3d at 1203. 

B. Stay of Part 2. 

Defendants’ also seek a limited stay as to Part 2 of the RFP No. 29 Order, in light of (1) the 

availability of other, more limited avenues of discovery related to the drafting of the Report and 

Recommendation, and (2) the heightened confidentiality interests implicated by disclosure of draft 

agency policies.    

This Court concluded that Plaintiffs had overcome the deliberative process privilege with 

respect to drafts, communications, and documents created or relied upon in drafting the Report and 

Recommendation based on its finding that such material was “relevant to assessing whether the Ban 

was implemented in reliance on the independent recommendations of the Panel.” Order at 6. But 

the discovery record demonstrates that the Under Secretary of Defense adopted the proposal of the 

Panel in full.  Put another way, the Mattis policy did not change from the Panel’s initial 

recommendation, to the Under Secretary’s memorialization in the Report and Recommendation, to 

the Mattis memorandum recommending that course to the President, and to DoD’s directive that 

implements that memorandum. Compare Ex. C (Action Memo regarding “Recommendations by the 

Transgender Review Panel of Experts”), with Ex. D (Report and Recommendation); Ex. E (Secretary 

Mattis’s memo adopting Panel’s recommendation and recommending the same to the President), 

and Ex. F (DoD Directive implementing the Panel’s recommendation). Given this record, there is 

no dispute that the current policy fully reflects the recommendations of the Panel. In fact, the Doe 
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court agreed with this conclusion and rejected a request for the same material related to the drafting 

of the Report that Plaintiffs seek here. The court stated that it was “not sure that getting a series of 

different drafts or what [the report’s drafters] want to highlight or not highlight is going to go 

anywhere . . . as long as it didn’t change from what originally was presented from the panel of experts 

and the briefings.” Doe Hr’g Tr. at 28:3–7. The court thus declined to order production of the drafts 

and communications of those who worked on the Report. Id. at 28:8–9. 

In any event, the Parties currently are meeting and conferring about Defendants’ responses 

to Interrogatory No. 17, which seeks the names of the “principal author(s) and each person who 

reviewed, revised, or commented on any drafts” of the Report and Recommendation, i.e., the 

documents at issue in Part 2 of the Order.  Defendants have previously declined to provide a 

response to this interrogatory beyond former Under Secretary Wilkie—the individual who provided 

the document to Secretary Mattis—because further information is protected by the deliberative 

process privilege. See Defs.’ Obj.’s to Pls.’ 2d ROGs at 4–5, Dkt. 363-1.  

Under this Court’s reasoning, resolution of the parties’ dispute regarding this interrogatory 

could dispositively alter Plaintiffs’ need for the drafts that are the subject of Part 2 of the Order. 

Even if the Court found that Plaintiffs had demonstrated sufficient need to explore the possibility 

of outside influence in the drafting of DoD’s Report, despite the fact that the Report adopts the 

Panel’s recommendations in their entirety, this could be accomplished by disclosure of the names of 

all individuals who provided input on the drafts rather than ordering production of the drafts 

themselves.  That outcome would not only be much less intrusive on DoD’s deliberative process, it 

would also be consistent with the Ninth Circuit’s guidance to “authorize discovery in stages.” 

Karnoski, 926 F.3d at 1206.  The existence of this alternative and narrower avenue for discovery thus 

militates in favor of a stay of the Court’s RFP No. 29 Order as to Part 2.      

Indeed, draft documents and comments about them are core to the Ninth Circuit’s 

understanding of the deliberative process privilege, which considers “whether the contents of the 

documents reveal the mental processes of the decisionmakers and would expose [their] decision-

making process in such a way as to discourage candid discussion within the agency and thereby 
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undermine [their] ability to perform [their] functions.”  See Sierra Club, Inc. v. U.S. Fish & Wildlife 

Serv., 925 F.3d 1000, 1015, 1017 (9th Cir. 2019) (providing examples such as documents containing 

“line edits, marginal comments, or other written material that expose [ ] internal agency discussion”). 

The Ninth Circuit thus holds that the deliberative process privilege covers “all recommendations, 

draft documents, proposals, suggestions and other subjective documents which reflect the personal 

opinions of the writer rather than the policy of the agency, as well as documents which would 

inaccurately reflect or prematurely disclose the views of the agency.”  Nat’l Wildlife Fed’n v. U.S. Forest 

Serv., 861 F.2d 1114, 1118–19 (9th Cir. 1988) (citation omitted) (emphasis added).  

Here, the drafters’ decisions on what parts of the policy to emphasize are core deliberations 

that have minimal bearing on Plaintiffs’ claims.4 And Plaintiffs cannot show how drafts that confirm 

an unchanging policy could undermine the “great deference” that is owed to “the professional 

judgment of military authorities.” Winter v. NRDC, 555 U.S. 7, 24 (2008). Nor can they demonstrate 

that disclosure of the drafts is necessary to understand whether the Mattis policy “was implemented 

in reliance on the independent recommendations of the Panel,” Order 6, particularly where further 

more limited discovery into the identities of those who provided input on the drafts could fully 

resolve that point. 

Defendants therefore seek a stay of Part 2 of the Order pending further proceedings 

regarding Defendants’ response to Interrogatory No. 17.  In the alternative, Defendants request that 

the Court stay Part 2 of the Order pending the Government’s consideration of whether to seek relief 

in the Court of Appeals and, if such relief is sought, pending resolution of further proceedings.   

CONCLUSION 

The Court should clarify the scope of Part 1 of its Order as to RFP No. 29 to only cover 

documents of Members of the Panel of Experts and should stay compliance with the Order as to 

Parts 1 and 2. 

                                                 
4 Contrary to the Court’s Order, Defendants did not “argue that these documents are not relevant 
because the officials were solely engaged in editing the Report for grammatical clarity.” Order at 6. 
Indeed, many edits were focused on the substance of the Report, and such edits clearly reflect 
opinions, recommendations, and advice.  
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I, Andrew E. Carmichael, swear under penalty of perjury under the laws of the United States 

to the following: 

1. I am a Trial Attorney at the United States Department of Justice and counsel of 

record for Defendants in this action.  I submit this declaration in support of Defendants’ Motion 

for Clarification and Motion for Stay in re Dkt. 401.  I base this declaration on my personal 

knowledge, as well as on information acquired by me or made available to me in the course of 

performing my official duties. 

2. On January 10, 2020, I, along with co-counsel from the Department of Justice, 

participated in a teleconference with counsel for Plaintiffs and Plaintiff-Intervenor.  During that 

teleconference, counsel for Plaintiffs stated, in substance, that they interpret the Court’s December 

18, 2019 order to require Defendants to produce all documents or communications relating or 

referring to the February 2018 Department of Defense Report and Recommendation, not just the 

work and communications of non-voting members of the Panel of Experts. 

3. On January 17, 2020, I, along with co-counsel from the Department of Justice, 

participated in a further teleconference with counsel for Plaintiffs and Plaintiff-Intervenor.  During 

that teleconference, counsel for Plaintiffs again stated, in substance, that they interpret the Court’s 

December 18, 2019 order to require Defendants to produce all documents or communications 

relating or referring to the February 2018 Department of Defense Report and Recommendation, 

not just the work and communications of non-voting members of the Panel of Experts. 

4. Attached to this declaration as Exhibit A is a true and correct copy of the declaration 

of Robert Easton, Director of the Office of Litigation Counsel at the Department of Defense. 

5. On January 14, 2020, I participated in a telephone hearing in the related case Doe 2 

v. Esper, No. 17-cv-1597 (CKK) (D.D.C.).  Attached to this declaration as Exhibit B is a true and 

correct copy of the transcript of that hearing.   

6. Attached to this declaration as Exhibit C is a true and correct copy of the Action 

Memo dated January 11, 2018 and titled “Recommendations by the Transgender Review Panel of 

Experts.”  This document previously has been produced to Plaintiffs as part of the administrative 

record, labeled Bates Nos. Administrative_Record_003059–Administrative_Record_003060. 
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7. Attached to this declaration as Exhibit D is a true and correct copy of the 

Department of Defense Report and Recommendations on Military Service by Transgender 

Individuals, dated February 2018.  This document previously has been filed on the docket at Dkt. 

224-2.  

8. Attached to this declaration as Exhibit E is a true and correct copy of former 

Secretary of Defense James N. Mattis’s Memorandum for the President dated February 22, 2018 and 

titled “Military Service by Transgender Individuals.”  This document previously has been filed on 

the docket at Dkt. 224-1.  

9. Attached to this declaration as Exhibit F is a true and correct copy of Directive-type 

Memorandum 19-004.  This document previously has been made publicly available by the 

Department of Defense. It can be found online at 

https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dtm/DTM-19-004.pdf.  

 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true 

and correct. 

 

EXECUTED this 24nd day of January, 2020. 
 
       /s/ Andrew E. Carmichael 

Andrew E. Carmichael 
            Trial Attorney 
            United States Department of Justice 
           Civil Division, Federal Programs Branch 
           1100 L Street, N.W.  
            Washington, DC 20530 
            Tel: (202) 514-3346 
            Email: andrew.e.carmichael@usdoj.gov 
 

Counsel for Defendants 
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

* * * * * * * * * * * * * * * *   )  
JANE DOE 1, et al., ) Civil Action 

) No. 17-01597 
Plaintiffs, )

)
  vs. )  

)
MARK T. ESPER, et al., ) Washington, DC 

) January 14, 2020 
Defendants. ) 9:05 a.m.

)
* * * * * * * * * * * * * * * * )

TRANSCRIPT OF TELEPHONE CONFERENCE
BEFORE THE HONORABLE COLLEEN KOLLAR-KOTELLY,

UNITED STATES DISTRICT JUDGE

APPEARANCES:

FOR THE PLAINTIFFS: MEG SLACHETKA, ESQ.
(Appearing ZACHARY D. ROSENBAUM, ESQ. 
 Telephonically) JENNIFER DELGADO, ESQ.

LOWENSTEIN SANDLER, LLP 
1251 Avenue of the Americas
New York, New York 10020

JENNIFER LEVI, ESQ.
GLBTQ LEGAL ADVOCATES & DEFENDERS
18 Tremont Street
Suite 950
Boston, Massachusetts 02108

SHANNON P. MINTER, ESQ.
NATIONAL CENTER FOR LESBIAN RIGHTS
870 Market Street
Suite 370
San Francisco, California 94102 
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APPEARANCES, CONT'D:

FOR THE DEFENDANTS: ANDREW CARMICHAEL, ESQ.
(Appearing COURTNEY ENLOW, ESQ.
 Telephonically) U.S DEPARTMENT OF JUSTICE

CIVIL DIVISION, FEDERAL PROGRAMS
  BRANCH
1100 L Street, Northwest
Suite 550
Washington, DC 20005

REPORTED BY: LISA EDWARDS, RDR, CRR
Official Court Reporter
United States District Court for the
  District of Columbia
333 Constitution Avenue, NW
Room 6706
Washington, DC 20001
(202) 354-3269
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THE COURT:  Good morning, everyone.  

MR. CARMICHAEL:  Good morning. 

MS. SLACHETKA:  Good morning, your Honor. 

THE COURT:  This is in the matter of Jane Doe, et 

al., versus Esper, et al.  And it's 17-CV-1597.  

If Plaintiffs' counsel would identify themselves, 

please.  

MS. SLACHETKA:  Good morning, your Honor.  This is 

Meg Slachetka of Lowenstein Sandler here on behalf of 

Plaintiff.  With me I have my colleagues, Zachary Rosenbaum 

and Jennifer Delgado, as well as Jennifer Levi of GLAD and 

Shannon Minter. 

THE COURT:  Good morning.  

Who do we have for the Defendant?  

MR. CARMICHAEL:  Good morning, your Honor.  It's 

Andrew Carmichael from the Department of Justice on behalf 

of the Defendants.  And with me is Courtney Enlow from the 

Department of Justice. 

THE COURT:  If you could speak up just a little 

bit more, I'd appreciate it. 

I have a court reporter here.  We've done these 

conference calls before.  So I'm going to set out some 

premises and some questions, and I'll call on you.  It may 

not be by name, since there are too many people on here, but 

I'll say Plaintiffs' counsel, defense counsel. 
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4

What I would ask is that you identify yourself 

with your last name so we ascribe the comments to the 

correct people.  

I may control things in terms of how much you get 

to say on some of these issues.  But at the end, I'll let 

you say whatever it is that you want to say additionally. 

So this relates to a discovery dispute.  I had 

issued a memorandum opinion back on September 13th of 2019 

relating to various issues relating to the discovery 

requests.  And this is a followup of, at this point, it 

looks like disputes. 

Let me just set out what -- I understand the 

process was in making the decision for the Mattis plan.  My 

understanding is there was a panel of experts that developed 

a plan and then the plan and whatever other documents there 

might have been were considered, and a report was done which 

presumably was sent to Mattis at the time.  

So, defense counsel, in broad strokes, is that 

accurate?  

MR. CARMICHAEL:  Yes; with some differences, your 

Honor.  

There was the panel that Secretary Mattis 

appointed in September.  

THE COURT:  Right.

MR. CARMICHAEL:  And they met for a period of 
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three months until about the middle of December.  And they 

came up with their formal recommendation and then they 

briefed the Deputy Secretary of Defense and the Vice Chair 

of the Joint Chiefs.  And then there was a separate briefing 

to Secretary Mattis and then with a formal -- with a formal 

recommendation.  And that is on, I think, January 11th of 

2018.  And that's in the record. 

And then at the -- at that briefing, Secretary 

Mattis said:  Okay.  I'm going to accept your 

recommendation.  Go ahead and make a report for me.  

THE COURT:  Okay.  So we basically have the 

experts -- I'm trying to make a distinction between the plan 

and the report.  

So the experts developed the plan.  There were 

then briefings with two different officials in the 

Department of Defense with a formal recommendation, which -- 

I take it the formal recommendation was from the expert 

panel, the panel of experts. 

And then there was a report that was developed 

based on, in part, the recommendation, which came from the 

panel of experts.  

So is that accurate?  

MR. CARMICHAEL:  Yes.  Yes, your Honor. 

THE COURT:  So as I understand it, Defendants have 

said that they have produced all of the documents that were 
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distributed or communicated to the panel of experts or 

whatever the panel of experts actually considered.  

Is that accurate?  

MR. CARMICHAEL:  Yes, your Honor.  That's 

accurate. 

THE COURT:  From the Plaintiffs' perspective, do 

you have a dispute with that?  I'm only talking about the 

panel of experts and their material.  

MS. SLACHETKA:  Your Honor, I don't think we have 

a large dispute with that.  

But I think -- 

THE COURT:  Who is this, please?  

MS. SLACHETKA:  Apologies, your Honor.  This is 

Ms. Slachetka. 

I don't think we have a significant dispute here.  

I think we may have some document-level disputes that I 

don't think your Honor wants to wade into at this juncture.  

But in broad strokes, no.  

THE COURT:  Thank you.  

So as I understand it, what you're now asking for 

is roughly two categories:  One is metadata that you can 

search.  Is that correct?  

MS. SLACHETKA:  Yes, your Honor. 

THE COURT:  Defendant, do you have a problem with 

that?  
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MR. CARMICHAEL:  We're looking at how burdensome 

that is.  Our intention was to produce metadata.  So we 

thought we did, and we're just going back to -- they gave us 

some specific requests that they would want to make it 

searchable.  

I don't think that that's going to be an issue.  

We're just verifying it, because that was our intent from 

the very beginning, was to have all the metadata.  The 

original documents are loaded.  So I don't think that's 

going to be an issue, your Honor. 

THE COURT:  The next thing as I understand it that 

Plaintiffs are asking for, leaving aside personnel and 

medical records stuff, is any documents or communications 

that were done that related or were created after the 

panel's work that were used in the preparation of the final 

report.  

Am I describing what you're looking for in terms 

of the final report, Plaintiff?  

MS. SLACHETKA:  Yes, your Honor.  This is       

Ms. Slachetka again.  

And I think one thing that might be helpful for 

this conversation is -- and I'm happy to use whatever 

terminology Mr. Carmichael would like.  But there's a panel 

report and then there's also what we've been referring to as 

the Mattis report, which is dated in February.  I just 
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wanted to make sure we're drawing a distinction between the 

report that the panel prepared together with its 

recommendation and the report that was prepared at the end 

of February by Secretary Mattis, with that recommendation. 

THE COURT:  So as I understand it, you had 

received all the -- well, the Defendant says they've 

provided you with everything from the expert panel, which I 

assume includes whatever their report was.  

Defense counsel, is that what you've produced, 

just so we're all talking about the same thing?  

MR. CARMICHAEL:  Yes, your Honor.  They have 

created a draft slide show which has all the information 

they considered that they're needing.  And that is in the 

production we gave. 

THE COURT:  So, Plaintiffs counsel, as I 

understand it, what you're asking for is after the panel of 

experts prepared whatever the report is they did, without 

getting into plan and report terminology issues, there was a 

final report that included the experts and may have included 

or have considered other documents.  Is that what you're 

asking about?  

MS. SLACHETKA:  This is Ms. Slachetka again.  Yes, 

your Honor.  

And I would make one amendment to that, which is 

what the Government has produced to us, as reflected in the 
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joint status report, is -- I'm sure Mr. Carmichael will 

correct me if I get the terminology wrong -- but 

communications or documents that were provided to the voting 

members of the panel.  

So among the documents that Plaintiffs continue to 

seek are communications and documents that were exchanged 

during the time period that the panel was working that were 

not communicated to only the voting members of the panel, 

but also other individuals who attended the panel meetings 

and other individuals within DOD who were briefing the panel 

or otherwise doing work and presenting to the panel to 

enable the panel to make its recommendation. 

THE COURT:  So we're back to the panel.  

So is there material that was not produced that 

would be people who came and made productions or had 

discussions with the panel?  Because it sounds like what 

you've produced is what the panel did itself, but you may 

not have produced other materials that others either briefed 

or provided to the panel.  

Defense counsel?  

MR. CARMICHAEL:  Your Honor, we produced all of 

the information that the panel received and all of the 

communications of the panel.  

What we have not produced is communications that 

were never shared with any panel member.  So if it was a 

Case 2:17-cv-01297-MJP   Document 405-3   Filed 01/24/20   Page 10 of 43



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

10

lower-level person that attended the meeting that never 

actually produced their communication, the panel never saw 

them, we didn't produce that.  But if a lower-level person 

communicated anything to the panel during this period, we 

produced it. 

THE COURT:  Plaintiffs' counsel, is there anything 

left on that, assuming they're correct?  

MS. SLACHETKA:  Yes, your Honor.  

Our position is that there is something left.  So 

just by way of example, there are individuals whose 

documents and communications we're still seeking during this 

time period.  Some of them include a person named         

Dr. Terry Adirim, who we understand was the person who was 

responsible for collecting and synthesizing and analyzing 

the data that the panel relied upon.  

And Mr. Carmichael is correct that the Government 

has endeavored to give us -- you know, whether it's a slide 

deck or some kind of summary of the data.  But Plaintiffs 

continue to seek the underlying data that was reviewed and 

summarized for the panel.  That's one example. 

Another example is a gentleman whose name I always 

mispronounce, whose name is Lernes Hebert, who at the time 

was the Acting Deputy Assistant Secretary For Military 

Personnel Policy.  And while Mr. Hebert was not a voting 

member of the panel, he attended the majority, if not all, 
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of the panel meetings.  And so his communications and 

documents relating to the work of the panel are an example 

of another category of documents the Plaintiffs are seeking.  

THE COURT:  If you can spell for the court 

reporter the two individuals you mentioned. 

MS. SLACHETKA:  Absolutely.  The doctor's name is 

Terry Adirim, A-D-I-R-I-M; and Mr. Hebert's first name is 

Lernes, L-E-R-N-E-S, last name H-E-B-E-R-T.  

THE COURT:  So, defense counsel, what about those 

two examples?  

MR. CARMICHAEL:  For those, I don't think that 

they were actually before the Court and were the subject of 

the motion, your Honor. 

If you remember, we had a long negotiation over 

the summer as to who -- as to the dispute.  And one of the 

disputes was to communications of panel members; and there 

was actually a Vaughn index -- a minute order that is what 

we were supposed to create on the Vaughn index.  And that's 

what we've created on the Vaughn index.  And I think you can 

do panel members all the same, because they have the same 

rules.  

But if you start expanding that to anybody that 

attended certain meetings or you expand it to certain 

people, they actually have to have new briefings to say who 

those people are.  You can't just say, like, in one sentence 
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in a conference call who these people are.  They have to 

actually brief who these people are and why their 

communications would be necessary for the process.  

So we think that there would need to be new 

briefing. 

THE COURT:  Let me stop you right there.  

MR. CARMICHAEL:  And so the -- 

THE COURT:  Excuse me.  Remember my rule.  If I 

interrupted you, please be quiet.  

The way the Plaintiffs have described it is they 

didn't just show up; they provided material.  And what she 

seems to be asking for is the material that these two 

individuals provided.  

Am I correct, Plaintiffs' counsel?  It was 

actually material, not just that they attended?  

MS. SLACHETKA:  Yes, your Honor.  There are 

documents and communications.  And I would say that those 

two are examples.  They're not the universe of individuals' 

documents that Plaintiffs are seeking. 

THE COURT:  So, defense counsel, it's documents 

these people produced to the expert panel.  My understanding 

is -- I have to go back and look at the contours of what was 

presented.  But I had understood that we were basically 

going to have Plaintiff be provided everything that the 

expert panel considered.  If these two people came and 
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presented something, whether it got used or not, it seems to 

me it would be covered.  I'm separating out anything about 

the final report.  I'm talking about strictly the expert 

panel. 

They're not talking about somebody who just came 

and sat in on the meeting.  They're talking about two 

people, according to them, that produced documents.

So why aren't they covered?  I don't think they 

need new briefing for that. 

MR. CARMICHAEL:  So their information they 

presented to the panel we already produced.  We've 

considered that covered, because anything that these 

individuals produced to the panel would necessarily be 

covered on the other end because the panel member saw it.  

So this is only things that they never produced to the 

panel.  

Anything that they showed to the panel would have 

been already produced on November 22nd or December 20th.  

And specifically, the Dr. Adirim, the underlying -- 

THE COURT:  So -- 

MR. CARMICHAEL:  I'm sorry, your Honor. 

THE COURT:  Go ahead.  Finish. 

MR. CARMICHAEL:  Specifically as to Dr. Adirim, 

that was -- Plaintiffs made a request to go sort of 

backwards and say:  Okay.  She's so important because of the 
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medical data.  We want how she put together the medical 

data.  

So we went back.  And that's part of their 

separate request for the underlying data.  So we did that 

for her specifically at their request.  But we haven't done 

it for other ones unless she identifies a specific person 

and says, "We need the underlying thing they didn't even 

present to the panel." 

THE COURT:  It's not clear to me, then.  It sounds 

to me, Plaintiffs' counsel, as if they've given it to you.  

At least I'm missing the point of what you want.  

MS. SLACHETKA:  Your Honor, I think what -- where 

the disconnect is -- this is Ms. Slachetka -- is defense 

counsel is drawing a distinction and saying that only if any 

of these individuals' documents or communications were then 

provided to a voting member of the panel should they be 

produced to Plaintiffs.  

And our contention is that under your September 

13th opinion and order, you didn't artificially restrict the 

scope of the waiver of deliberative process privilege and 

you said that we were entitled to the production of 

documents that were used or considered in the development of 

the Mattis plan. 

And so the way that we read that instruction was 

that it was not only a document that was literally provided 
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to a voting member of the panel, but also documents and 

communications that were created in the furtherance of the 

panel's work and in the drafting of the Mattis plan.  

THE COURT:  Well, the problem is that we're 

getting into issues about the plan versus the final report.  

Let me separate it out.  The plan is whatever the 

experts developed.  Okay?  We'll call it that.  I'm not sure 

that's the way you all are talking about it.  It's the way 

I'm talking about it. 

The final report is the report after they -- after 

the panel of experts have produced their report.  They had 

the briefings and Mattis requested that there be a final 

report.  

So the final report we'll leave out.  I know 

you're asking for stuff for that.  Let's leave that out. 

We'll still back at whatever the panel of experts 

considered.  

You're making a distinction, and I'm missing it 

here.  It seems to me that if they produce documents, as I 

understand it from defense counsel -- and correct me if I'm 

wrong -- if a document was produced, whether it was used or 

not by the panel, you have provided it to Plaintiffs.  Is 

that correct?  Or are you making some artificial 

distinctions about who it was produced to?  

Defense counsel?  
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MR. CARMICHAEL:  Well, I think that --

THE COURT:  You're going to have to speak louder.  

MR. CARMICHAEL:  Yeah.  

THE COURT:  You're on a conference call.  

We need to find out -- I'm trying to figure out 

what the difference is between what Plaintiff is asking for 

and defense say you have provided.  

Have you provided everything that somebody has 

produced, whether to a voting member or not a voting member, 

but as part of the panel work?  Have you produced all 

documents?  That seems to be the dispute here.  

MR. CARMICHAEL:  Yes.  Yes, your Honor.  Anything 

that was actually produced to the panel we produced.  

I think what this really is is this is sort of a 

fishing expedition, because they think that perhaps there 

were no -- that Mr. Hebert or Adirim made some 

conversations, or some other non-panel member, and they want 

to see whether or not there was some sort of comment that 

they said to somebody else that never even went in front of 

the panel. 

But everything that they brought to the panel -- 

and when we're talking about voting members or nonvoting 

members, there is -- there is one nonvoting member, and 

we're going to add that person in, just to clear that 

particular one up, because it's a person that joined halfway 
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through who didn't actually cast a vote.  So we'll clear 

that distinction up.  

So it'll be every -- so this is all documents that 

were produced that the panel considered, all documents that 

the panel had and all their communications during that 

period regarding the panel we have already produced. 

THE COURT:  So I'm not sure, Plaintiffs, what 

you're asking for that you don't have, at least in terms of 

the panel. 

MS. SLACHETKA:  Your Honor, respectfully, I think 

Mr. Carmichael didn't quite answer your question, because I 

believe the question you asked was:  Has the Government 

produced all documents, whether or not provided to voting 

members of the panel?  

And I agree with Mr. Carmichael that the 

Government has endeavored to produce to us the documents 

that were provided to voting members of the panel.  Where we 

have the dispute is documents and communications that did 

not pass through the hands of a voting member of the panel.  

I'll just say briefly, one -- by way of example, 

one of the reasons that we're seeking these documents is -- 

I apologize -- Mr. Hebert -- I'm going to keep saying 

"Herbert" -- is an individual who attended nearly all of the 

panel meetings, including the meetings that occurred in late 

December and early January, towards the end of the panel 
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report that the Government has characterized, "These are the 

meetings in which the bulk of the deliberations took place." 

And these are meetings at which -- for which no 

minutes were prepared.  

And so Plaintiffs would very much like to know 

what occurred at those meetings.  And we are seeking the 

communications and documents by way of example of Mr. Hebert 

in an effort to understand those facts. 

THE COURT:  So the voting members, they've 

indicated there's one nonvoting member and they've included 

him in it.  So that's different.  

In terms of Mr. Hebert, is there some documents 

that he has developed near the end, since, as she said, no 

minutes, that would reflect what happened at the meetings or 

his views or anything else?  Anything else you haven't 

produced that he put together, "he" being Mr. Hebert?  

MR. CARMICHAEL:  So he produced a summary of what 

occurred at the panel and the summary of the recommendations 

and sent that to the lead panel member.  And because it was 

sent to the panel member, it was -- it was shared. 

What wouldn't be in there is his early-draft 

versions of that that he decided he wasn't going to send to 

the panel member because, you know, they weren't good enough 

at that point. 

So -- 
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THE COURT:  So the summary of what occurred -- 

MR. CARMICHAEL:  -- we can -- 

THE COURT:  Excuse me, sir. 

The summary you have produced; just not the 

earlier versions of his draft.  Am I correct?

MR. CARMICHAEL:  Yes.  That is correct, your 

Honor. 

THE COURT:  So, Plaintiffs, I don't know that 

getting earlier drafts of something that he decided not to 

send forward -- but this summary you have.  So I'm not sure 

what you're looking for.  

MS. SLACHETKA:  Yes, your Honor.  I agree with 

that.  

But his emails have not been produced to us.  

They've been withheld on the basis of deliberative process 

privilege.  So that's an example of a large category of 

documents that we're seeking. 

THE COURT:  So what about the emails, defense 

counsel?  Are there any?  

MR. CARMICHAEL:  Emails to panel members.  There 

are lots of these emails during the period.  But his email 

to panel members, anything he communicated to a panel 

member, would have been disclosed.  So things that would not 

be included are things that he did not communicate to panel 

members. 
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THE COURT:  I'm not sure, Plaintiffs' counsel, 

that you're entitled to anything beyond what he sent to -- 

his emails to the panel members.  You're going to have to be 

much more specific about what you want.  This seems to me, 

you know, just fishing around here.  

If he did emails and they went to the panel 

members, whether it was the nonvoting member or the voting 

members, you have them, according to the Defendant.  So I'm 

not sure what other emails there might be if they didn't go 

to them so that they wouldn't be included in their 

considerations.  

I'm not sure what you're asking for.  So I think 

that goes beyond it. 

Is there anything else on this issue of what you 

think you don't have other than the metadata that you want 

in relationship to what I'll call the expert panel, whatever 

their communications are, whatever came to them and what 

they ultimately put together?  Anything else on that?  

MS. SLACHETKA:  Yes, your Honor.  

I wanted to go back to something that 

Mr. Carmichael referenced earlier, which was with respect to 

the data that we were seeking that was worked on by 

Dr. Adirim.  

I know that the Government represented that they 

would go back and search for those documents, and they did 
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make a production of data in late December. 

However, the production that we received consisted 

almost entirely of what we call, you know, one-page slip 

sheets.  So it's a one-page image that says:  This document 

is an Excel file.  And we haven't actually received the 

underlying Excel files.  And I know this is something we'll 

continue to discuss with the Government, but I wanted to 

raise it because I don't think we've yet received all of the 

underlying data that the Government has represented it would 

produce.  

THE COURT:  Government, are you going to be 

producing the underlying data?  

MR. CARMICHAEL:  Yes.  I mean, we thought we did, 

though there was -- they raised this with us in a conference 

call Tuesday and then again on Thursday.  

So we're having a last look at it to make sure 

that that was -- that that included -- that will be 

produced.  I think we noticed a couple already specifically 

in the production of documents that were inadvertently left 

out.  And we'll probably have to do a reproduction of that 

part. 

THE COURT:  Can you tell me what kind of a phone 

you're talking through?  Because we're having a lot of 

trouble, frankly, understanding you.  So are you talking 

through a -- 
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MR. CARMICHAEL:  I'm sorry.  It's just -- it's 

just a regular phone, your Honor.  I'm sorry, because we 

usually come into the office for this.  Because Ms. Enlow 

and I have a flight to catch in a couple hours to get to a 

deposition, you know, so I'm using a personal phone instead.  

THE COURT:  Is it a hard line or a cell phone?  

MR. CARMICHAEL:  It's a cell phone, your Honor. 

THE COURT:  That's the problem.  

You need to slow down, be distinct -- 

MR. CARMICHAEL:  Talk slowly. 

THE COURT:  Yes.  Be distinct in your enunciation 

and loud, so we can hear you.  

We'll leave the issue of the metadata and the 

underlying material that relates to the data as an issue 

that you're in the process of taking care of in terms of the 

panel, the expert panel.  

So let's move to -- there's three other issues.  

One is the issue of after the report from the experts came, 

and there then was a final what I'll call the final report 

that was put together that had the recommendation in it.  

And as I understand it -- so this is after the expert panel 

had produced their work.  

Plaintiffs are asking for any other documents that 

were prepared or considered either for the briefings or that 

went into the final report or recommendation.  
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Am I correct, Plaintiff, that that's what you're 

asking for?  

MS. SLACHETKA:  Yes, your Honor. 

THE COURT:  So what about that?  Are there 

documents?  Defense counsel?  

MR. CARMICHAEL:  Draft documents, your Honor.  

Your Honor, this is Mr. Carmichael.  There are drafts of the 

report, because there were several versions.  

Essentially, the final report, the February 22nd 

report, is the summary of the 3,000-page administrative 

record.  I think the Secretary Mattis thought nobody was 

going to read a 3,000-page administrative record but wanted 

a good summary that we could present to the President and to 

Congress.  

And there are -- you know, over the course of 

about a month and ten days, there are drafts of that report 

that sort of float around within his senior executives, 

where people put comments on those drafts and decide various 

things to highlight from the 3,000-page administrative 

record.  

But there's nothing new that has not been produced 

to Plaintiffs.  This is just drafts and the deliberative 

process as people are deciding what is important to actually 

summarize from this. 

THE COURT:  As a practical matter, the report 
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reflects what Mattis had already decided.  Is that correct?  

MR. CARMICHAEL:  Yes, your Honor.  If you look at 

the recommendations from January 11th, 2018, they were 

exactly the same from what was in the report from February 

22nd, 2018. 

THE COURT:  So, Plaintiffs' counsel, what are you 

asking for?  

MS. SLACHETKA:  Your Honor, I think again 

Mr. Carmichael is leaving out what we think is a significant 

category of documents that we continue to seek, which are 

email communications concerning that culling process, the 

drafting of the report, the information that would be 

incorporated into the report.  

And I know Mr. Carmichael characterized it as a 

summary of the administrative record, but we know, because 

Defendants have produced certain email communications 

between DOD and external third parties, some dated mere days 

and weeks before the publication of the Mattis report in 

February, that there was external information coming in and 

new information being incorporated into the report.  So 

that's by way of example the kind of emails.

And I think in particular we cited in our 

submissions an individual William Bushman, B-U-S-H-M-A-N, 

who was at the time a special assistant to Secretary Mattis, 

who we understand was responsible primarily for drafting the 
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Mattis report.  And so he's an example of an individual 

whose emails we continue to seek. 

THE COURT:  Defense counsel, is there outside 

material that came in from third parties?  

MR. CARMICHAEL:  There was -- I believe there was 

a phone call with additional studies with an outside expert.  

I think there were three, maybe, additional studies.  Those 

three additional studies were provided by the outside person 

and they're -- they're in the report.  And the email in 

which he provides the outside studies are in the report. 

We're not aware of anything else that was provided 

by an outside person that we didn't produce.  So these 

communications are all essentially how to phrase the draft 

rather than additional information. 

THE COURT:  In terms of Mr. Bushman, is there 

material that he -- besides his writing various drafts and 

doing the final report, is there other materials that relate 

to him?  And if there are, how would you characterize them?  

MR. CARMICHAEL:  Well, he was one of Secretary 

Mattis's special assistants and one of the people working on 

the report. 

There was communications.  So what I think the 

defense counsel -- or the Plaintiffs' counsel is getting at 

is there was an email where Secretary Mattis wanted him to 

contact two additional people and get their views because 
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somebody else had asked him to do that.  And we included 

that, those communications with those outside people.  We 

produced those. 

And that's I think what Plaintiffs' counsel is 

getting at.  We're not aware of anything else there as to 

any outside communications. 

So everything else would be internal as to how 

to -- as to creating the actual draft and comments on the 

draft.  The draft went out to some subject-matter experts, 

and they would do some comments:  Maybe you should highlight 

this; maybe you should not highlight this; maybe you should 

rephrase this; rephrase it that way.  So there's that sort 

of internal communication between January 11th and February 

22nd.  

THE COURT:  Plaintiffs' counsel, it sounds as if 

what you are looking for in terms of the outside material 

that they've produced it, according to the Defendant.  

MS. SLACHETKA:  Yes, your Honor.  And to be clear, 

the outside material was an example of the kind of 

communications that we know exist.  It's hard for us to 

articulate with specificity what we don't have.  

But we are continuing to seek internal DOD 

communications while the report was being drafted.  And 

Mr. Bushman's emails are an example of that type of 

document. 
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THE COURT:  So what you want is if he sent out 

drafts, what people's comments were back?  

MS. SLACHETKA:  Yes.  

THE COURT:  Defense counsel?  

MR. CARMICHAEL:  Your Honor, as you pointed out, 

the recommendation and the final product didn't change at 

all.  It's exactly the same from January 11th to February 

22nd.  

So really going through these various comments of 

how you're going to phrase something in a report that you're 

going to present to Congress and the President really 

doesn't have any bearing on the actual recommendation itself 

or the actual policy itself.  It's just what DOD is choosing 

to highlight from the 3,000-page administrative record in 

that report and essentially what things they chose not to 

highlight in earlier drafts.  Essentially, these drafts are 

things that Secretary Mattis did not accept.  And only the 

one that he accepted of the summary should be -- has any 

moment. 

THE COURT:  Plaintiffs' counsel, I think unless -- 

at least at this point, unless you come up with something 

more specific, you indicate you can't ask for something you 

don't know.  Well, I can't order something that you can't 

tell me about.  So I'll leave that issue out there.  

It seems to me you're going to have to be much 
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more specific about what you want, at least at this point.  

It doesn't sound as if you've got the outside materials.  

I'm not sure that getting a series of different drafts or 

what they want to highlight or not highlight is going to go 

anywhere in terms of what their presentation is, as long as 

it didn't change from what originally was presented from the 

panel of experts and the briefings.  

At least at this point, I'm not going to do 

anything more in terms of ordering something.  The metadata 

is definitely something that -- or data that you are 

required to get, it's still sitting out there.  

Let me move to two other major areas.  One is the 

medical records and one is personnel records.  I think one 

thing that does need to be done, if you do not have it -- 

and it's unclear why you don't -- but at any rate, whether 

you asked for it or not, I think you need to get records, 

medical and personnel records, of the Plaintiffs that you do 

represent. 

Do you have that material or not, Plaintiffs?  

MS. SLACHETKA:  No, your Honor, we don't, although 

defense counsel provided us with I think the official form 

that our Plaintiffs need to fill out in order to formally 

request those documents.  So we are proceeding with that 

process. 

THE COURT:  My suggestion, very strongly, is that 
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you get those records.  And you should get the full records.  

They're your clients.  There shouldn't be any HIPAA things 

or anything related to it.  You should get the full 

personnel records for them and the full -- and everything -- 

and the medical records and take a look at them because they 

obviously will be the records that everybody else is going 

to have in terms of how they're set out, since most of these 

things are frankly done on the computer, they're not like 

the old handwritten notes.  At least that's my 

understanding, especially since they're recent records.  

They're not going to be old records from the '90s or 

something. 

You need to take a look at that to see whether in 

looking at that you can come up with more grounds as to why 

you should get the medical records broadly beyond your 

clients and the personnel records.  

And let me point out, you've asked that in terms 

of their going for appointments, of the service members that 

are transgender, there is a combination of their requesting 

a medical appointment and evidently some required 

appointments.  

And putting it in very summary terms, the expert 

report indicated they went for more medical appointments 

than others that were not transgender.  

Now, it doesn't say what these medical 
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appointments were about or what actually happened at them.  

So they could show up at the medical appointment and say:  

There's nothing wrong.  I have nothing to tell you.  We 

don't know that because the panel never looked to see what 

the records actually had.  

So I'm cabined to some degree by the Court of 

Appeals' opinion which made it pretty clear that going 

beyond what was considered by the panel, Mattis, or anybody 

else is a problem.  

So if the experts did not look at the personnel 

records, did not look at the individual medical records, and 

you're asking to look at it, it does go beyond that. 

I also think there's problems with, frankly, your 

grounds for it.  I think it's insufficient, which is why I'd 

suggest you get your clients' records and look at them and 

see whether there's another way of getting at this material. 

The problem that I see -- and you can make 

whatever arguments you want about this -- is that the 

medical appointments are just simply a statistic of going.  

It doesn't tell you, frankly, one way or the other whether 

they went and indicated they had any mental issues or any 

issues relating to their diagnosis or their transgender 

status.  

I mean, they could be required to go and say, "I 

have no problems" or they could at the appointments they 
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actually made have problems.  There's no way of knowing 

that, based on the information the Defendants put together, 

frankly.  And you're trying to figure out which ones they -- 

which were required and which ones were not.  It's not going 

to tell you that, either. 

The only way would be is if you actually looked 

individually at each of the records of everybody who's 

transgender.  I'm not prepared to order that.  I think that 

invades privacy, has a lot of other issues.  And you have 

not set up enough grounds to basically look at the 

appointments to see whether when they went to them, even if 

they went more often, they actually had any issues that made 

a difference, that differentiated them from everybody else 

who wasn't transgender. 

The personnel records are the same sort of 

problem.  This is again your wanting to show that the 

members didn't have lower levels of deployability and were 

not disruptive.  

Again, looking at all the personnel records, I 

think, is a problem.  Nobody developing the Mattis plan 

appears to have looked at any individual record or personnel 

record; so I'd be ordering something they didn't consider.  

Again, I have a problem with what the grounds are for you -- 

this is very confidential.  We don't really have a class 

action here.  So you're looking at beyond the people that 

Case 2:17-cv-01297-MJP   Document 405-3   Filed 01/24/20   Page 32 of 43



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

32

you're recommending. 

So at least on the record I have now, I'm not 

prepared to order them to make accessible all of the 

personnel records of everybody who would be considered 

transgender or all of the medical records of somebody who 

would be considered transgender.  

You're going to have to come up with different -- 

I'm not going to close the door altogether.  Maybe you'll 

figure out another way of doing it.  

But I do think it would be helpful to look at your 

clients' records and see how they list deployability.  Where 

is it?  How easily extracted is this?  Or some other way of 

getting at the information that you want, which is that 

they're not less deployable.  And you're obviously -- you 

also want to show that the fact that they went to the doctor 

more often doesn't necessarily mean that they had problems 

with being transgender.  They just may have been required to 

go, but nothing came out of it.  

So at least in terms of my ordering, which appears 

to be what we're getting at, sort of a broad review on their 

part or making it accessible to you, I am not going to do 

that without a better grounds, particularly in light of the 

Court of Appeals' opinion which indicated -- I'm not talking 

about Judge Williams's opinion, but the other two judges -- 

that they appeared to cabin what I would be able to require 
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from the Defendant, sort of outside what was actually 

considered in developing what we've been calling the final 

Mattis plan.  

So that's where I am on those two requests.  

Plaintiffs' counsel, anything you want to comment?

MS. SLACHETKA:  Yes, your Honor. 

Thank you for that.  

We will work with defense counsel to request our 

clients' medical records.  

And Mr. Carmichael will correct me if I'm wrong, 

but I don't believe Defendants have communicated to us a 

formal process by which we would request our clients' 

personnel files.  But we can speak to the DOJ about that and 

come back to you if there are issues.  

The only other thing I wanted to raise on this 

point was an issue that was highlighted -- I believe it was 

Ms. Enlow's email to chambers in response to some of the 

questions that your Honor had posed to us, specifically on 

the deployability information and to your point, your Honor, 

that -- what was relied upon by the panel in terms of the 

deployability information.  And Ms. Enlow's email reflected 

that the panel views databases where such information is 

routinely inputted in the ordinary course of business.  

And those are databases that contain aggregate 

data regarding deployment history, service member physical 
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profile data and separation. 

So that may be an avenue to explore in order for 

us to seek this specific data that may not be reflected in 

personnel files.  

But I suspect we need to speak some more with the 

Government about those types of databases. 

THE COURT:  That's fine.  I mean, I'm not 

foreclosing any of this.  I'm just looking at all the 

records and saying it isn't going to happen based on the 

grounds that I have at least at this point.  

As I said, it may not turn out to be helpful.  But 

I do think looking at your own clients' records will tell 

you how these records are kept and whether there's an easier 

way or another way of getting at the information that you 

actually want.  

So I would leave it -- I'm assuming that the 

Defendant doesn't have any problem providing that, assuming 

they put the proper paperwork in, to get their clients' 

medical records as well as personnel records or, if the 

deployability is not in those records, in whatever record it 

is in.  I'm assuming it's in their personnel records, but I 

could be wrong.  

So do you know where the deployability for each of 

these people would be?  Would it be in either one of those 

records, defense counsel?  
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MR. CARMICHAEL:  Well, the current deployment 

status would be in the personnel record.  I don't know if a 

history would be.  

But generally, service members are entitled to any 

of their own records, just kind of across the board.  So we 

can work with the Plaintiffs' counsel to provide them with 

any of their own records. 

THE COURT:  What I'd like to do is to set sort of 

an outside date by which you would have hopefully have 

resolved more of these, the metadata, have looked at some of 

these things. 

Do you have a proposal as to sort of an outside 

date by which hopefully these discovery issues have been 

resolved or provided?  

Plaintiffs' counsel?  

I'm trying to set up an outside -- I don't want to 

just leave this open-ended.  

MS. SLACHETKA:  Yes.  Yes, your Honor.  

We would love to set that date for the end of the 

month.  

THE COURT:  That's what?  Two weeks?  Three weeks?  

Two weeks. 

MS. SLACHETKA:  Yes. 

THE COURT:  I think that's probably not -- well, 

let me just ask.  
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Defense counsel?  

MR. CARMICHAEL:  I don't know, just because -- I 

don't know.  I just got the whole request on Thursday for 

the metadata.  I hesitate to say we can absolutely do that, 

just because I haven't heard back from my lab yet on how 

quickly they can do a production with the overlay.  You 

know, it seems reasonable to me, but I don't know the answer 

right now. 

THE COURT:  My suggestion would be a different -- 

MR. CARMICHAEL:  It's probably pretty -- 

THE COURT:  My suggestion would be the following:  

I would ask that I get a status report by March 1st, which 

would indicate all of the discovery is done as we have 

discussed it.  If you've got individual things in the 

meantime before we reach that date and you need to get back 

to me, then we can do that.  I'm not precluding that.  But 

in terms of discussing additional discovery things, you 

know, if something comes up once you start looking at this. 

And at that point in the joint status, hopefully, 

that's the end of the discovery; and you set out whatever 

briefing schedule you want.  

So I would see the status report as discovery is 

finished.  

You've gotten what you're going to get, 

Plaintiffs' counsel.  
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And we're setting out a briefing schedule to move 

the case forward.  

I'm not precluding, as I said, in the meantime 

between now and this report -- if there's issues that come 

up, as they have, I'm happy to engage you if you come up 

with better grounds or once you look at the stuff there's 

other ways of getting material and you cannot work it out 

among yourselves, which I hope you would.  But if you can't, 

then get back to me. 

But I think that is an outside date, both in terms 

of the discovery done, looked at, follow-through and setting 

a briefing schedule going forward.  

So that would be my -- I think the way to go.  It 

may -- you may not need all of that for the discovery.  But 

you're still going to have to look at things.  There's a 

fair amount of stuff here that's going to take some time for 

you to look at once you get it to see if there's anything 

else that it prompts you to get, because I want a drop-dead 

date for discovery.  I don't want to have this issue keep 

popping up, especially if we're moving to briefing.  I want 

the discovery done and then we'll move to the briefing.  

So you would propose whatever briefing schedule 

you're going to have.  I know defense counsel has indicated 

motions, and I don't know whether Plaintiffs' counsel wants 

to file some motions as well.  All right?  
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So I'm going to leave it to you to -- I've gone as 

far as I know based on the information.  Obviously, the 

metadata, et cetera:  Go back and make sure all of this 

information is there.  Get the records.  Take a look at it.  

See the -- talk about the database and see if there's some 

way of culling some information out, especially if that's 

what they relied on, is this database about deployability.  

It seems to me that potentially would be within the purview 

of the Plaintiffs.  

So anything else from Plaintiffs' counsel?  

MS. SLACHETKA:  Your Honor, if I may:  When you 

say a March 1 cutoff for discovery, are you contemplating 

document production or all fact discovery, including all 

fact depositions on that date?  

THE COURT:  If you can get it done by then, yes.  

If you think you need more time -- what I'm trying to do is 

set it so you've done the discovery and we're doing a 

briefing schedule.  If you need more time to do all of that, 

wrap it up, including depositions, tell me a day.  

What I want to do is have an outside date.  You 

may have different things that come up in the meantime, and 

I understand that.  But an outside date with a proposal for 

a briefing.  If you need more than that, tell me what you 

need.  

MS. SLACHETKA:  Thank you, your Honor.  I think 
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that setting March 1st for a document -- completion of 

document production should be workable.  I'm sure 

Mr. Carmichael can weigh in if he disagrees.  

But I think we'll probably need a little bit more 

time to complete fact depositions.  On our end, we were 

thinking about an April 30th close of fact discovery.  

THE COURT:  All right.  If you get it all done by 

then, that's fine with me.  By that point, we would be 

getting a status report setting out a briefing schedule. 

Defense counsel?  

MR. CARMICHAEL:  Yes, your Honor.  That's all 

right with us.  I think we probably could finish that by the 

end of -- we had scheduled completing ours by the end of 

March.  So I still would want to keep the joint status 

report date, so we could at least at that time say:  Here is 

the schedule for all our depositions, and we'll be done by 

this time. 

THE COURT:  What we'll do is leave the March date.  

We'll expect document production to be done.  And you would 

at that point be indicating what else you need to do, 

understanding that fact depositions will probably not have 

been completed.  

So you would then set out a schedule to complete 

the rest of the discovery and I would wait before setting 

out a briefing schedule until you've actually finished 
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everything.  All we do is -- I do orders and we keep 

extending them.  It's a waste of time.  So what I would do 

is, let's do reports around the discovery.  Get that done 

and then have a report that sets out a briefing schedule 

that we stick to.  All right?  

Does that work, Plaintiffs' counsel?  

MS. SLACHETKA:  Yes, your Honor. 

THE COURT:  Defense counsel?  

MR. CARMICHAEL:  Yes.  That works for us, your 

Honor. 

THE COURT:  All right.  Thank you.  I appreciate 

it.  

And the emails were very helpful in terms of 

figuring this out, so I could have at least somewhat of an 

intelligent conversation on my end in terms of what is a 

fairly complicated process and factual record.  

I think the court reporter will put together -- 

will look at the transcript.  She does realtime, so she's 

really good.  And in the context of what you were saying, 

she may contact you to figure out what it is that you were 

saying.  

We have had trouble with grasping what you're 

saying, defense counsel, which is -- I understand, and I 

appreciate the fact you're doing this on your way out to fly 

out.  Cell phones are not the clearest way of doing it.  
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So she's probably going to reach out to you to try 

to figure out what's missing if the tape she has doesn't 

make it clear enough, just so you know.  

The parties are excused.  Take care.  

(Proceedings concluded.)
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CERTIFICATE

I, LISA EDWARDS, RDR, CRR, do hereby 

certify that the foregoing constitutes a true and accurate 

transcript of my stenographic notes, and is a full, true, 

and complete transcript of the proceedings produced to the 

best of my ability.

Dated this 14th day of January, 2020.  

/s/ Lisa Edwards, RDR, CRR
Official Court Reporter
United States District Court for the
  District of Columbia
333 Constitution Avenue, NW, Room 6706
Washington, DC 20001
(202) 354-3269
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OFFICE OF THE DEPUTY SECRETARY OF DEFENSE 
1010 DEFENSE PENTAGON  

WASHINGTON DC 20301-1010 

March 12, 2019 

MEMORANDUM FOR CHIEF MANAGEMENT OFFICER OF THE DEPARTMENT OF 
DEFENSE 

SECRETARIES OF THE MILITARY DEPARTMENTS 
CHAIRMAN OF THE JOINT CHIEFS OF STAFF 
UNDER SECRETARIES OF DEFENSE 
CHIEF OF THE NATIONAL GUARD BUREAU 
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE 
DIRECTOR OF COST ASSESSMENT AND PROGRAM 

EVALUATION 
INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE 
DIRECTOR, OPERATIONAL TEST AND EVALUATION 
CHIEF INFORMATION OFFICER OF THE DEPARTMENT OF 

DEFENSE 
ASSISTANT SECRETARY OF DEFENSE FOR LEGISLATIVE 

AFFAIRS 
ASSISTANT TO THE SECRETARY OF DEFENSE FOR PUBLIC 

AFFAIRS 
DIRECTOR, NET ASSESSMENT  
DIRECTORS OF THE DEFENSE AGENCIES 
DIRECTORS OF THE DOD FIELD ACTIVITIES 

SUBJECT: Directive-type Memorandum (DTM)-19-004 - Military Service by Transgender 
Persons and Persons with Gender Dysphoria 

References:  See Attachment 1. 

Purpose.  This DTM: 

• Implements the policy in the February 22, 2018 Secretary of Defense
Memorandum and the February 2018 DoD Report and Recommendations on
Military Service by Transgender Persons, assigns responsibilities, and
prescribes procedures regarding the standards for accession, retention,
separation, in-service transition, and medical care for Service members and
applicants with gender dysphoria, as applicable.

• Approves updates to the separation processing guidance in DoD Instructions
(DoDIs) 1332.14 and 1332.30.  These DoDIs will be administratively changed
in accordance with Attachment 4 of this DTM; the changes will be effective
30 days after publication of this DTM.

• Is effective April 12, 2019.  This DTM will be incorporated into DoDIs
1300.28, 1332.14, 1332.30, and 6130.03, and supersedes any contradictory
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guidance in those publications.  This DTM will expire effective March 12, 
2020.  

Applicability.  This DTM applies to OSD, the Military Departments (including the Coast 
Guard at all times, including when it is a Service in the Department of Homeland Security by 
agreement with that Department), the Office of the Chairman of the Joint Chiefs of Staff and the 
Joint Staff, the Combatant Commands, the Office of the Inspector General of the Department of 
Defense, the Defense Agencies, the DoD Field Activities, and all other organizational entities 
within the DoD. 

Definitions.  See Glossary. 

Policy.  It is DoD policy that: 

• Service in the Military Services is open to all persons who can meet the high
standards for military service and readiness without special accommodations.

• All Service members and applicants for accession to the Military Services
must be treated with dignity and respect.  No person, solely on the basis of his
or her gender identity, will be:

o Denied accession into the Military Services;

o Involuntarily separated or discharged from the Military Services;

o Denied reenlistment or continuation of service in the Military
Services; or 

o Subjected to adverse action or mistreatment.

• Except where a provision of policy has granted an exception, transgender
Service members or applicants for accession to the Military Services must be
subject to the same standards as all other persons.

o When a standard, requirement, or policy depends on whether the
individual is a male or a female (e.g., medical fitness for duty; physical 
fitness and body fat standards; berthing, bathroom, and shower facilities; 
and uniform and grooming standards), all persons will be subject to the 
standard, requirement, or policy associated with their biological sex. 

o Transgender persons may seek waivers or exceptions to these or
any other standards, requirements, or policies on the same terms as any 
other person. 

• Service members who access in their preferred gender or received a diagnosis
of gender dysphoria from, or had such diagnosis confirmed by, a military

Case 2:17-cv-01297-MJP   Document 405-7   Filed 01/24/20   Page 3 of 16



DTM-19-004, March 12, 2019 

3 

medical provider before the effective date of this DTM will be allowed to 
continue serving in the military pursuant to the policies and procedures in 
effect before the effective date of this DTM. 

• Accession and retention standards for gender dysphoria and the treatment of
gender dysphoria will be aligned with analogous conditions and treatments,
including stability periods and surgical procedures.

Responsibilities.  See Attachment 2. 

Procedures.  See Attachment 3. 

Information Collections.  The requests for medical reports and history referred to in 
Paragraph 2.b. of Attachment 3 do not require licensing with a report control symbol in 
accordance with Paragraph 1.b.(13) in Enclosure 3 of Volume 1 of DoD Manual 8910.01. 

Releasability.  Cleared for public release.  Available on the DoD Issuances Website at 
https://www.esd.whs.mil/DD/. 

David L. Norquist 
Performing the Duties of the
    Deputy Secretary of Defense 

Attachments: 
As stated 

cc: 
Secretary of Homeland Security 
Commandant, U.S. Coast Guard 
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Attachment 1 

ATTACHMENT 1 
 

REFERENCES 
 

Assistant Secretary of Defense for Health Affairs Memorandum, “Guidance for Treatment of 
Gender Dysphoria for Active and Reserve Component Service Members,” July 29, 2016 

Commandant Instruction M1850.2 (series), “Physical Disability Evaluation System,” May 19, 
2006   

Department of Defense, “Department of Defense Report and Recommendations on Military 
Service by Transgender Persons,” February 2018 

Department of Defense, “Transgender Service in the U.S. Military Implementation Handbook,” 
September 30, 2016 

Directive-type Memorandum 16-005, “Military Service of Transgender Service Members,”  
June 30, 2016 

DoD 6025.18-R, “DoD Health Information Privacy Regulation,” January 24, 2003 
DoD Instruction 5400.11, “DoD Privacy and Civil Liberties Programs,” January 29, 2019 
DoD Instruction 1300.28, “In-Service Transition for Transgender Service Members,” June 30, 

2016 
DoD Instruction 1332.14, “Enlisted Administrative Separations,” January 27, 2014, as amended 
DoD Instruction 1332.18, “Disability Evaluation System (DES),” August 5, 2014, as amended 
DoD Instruction 1332.30, “Commissioned Officer Administrative Separations,” May 11, 2018 
DoD Instruction 1332.45, “Retention Determinations For Non-Deployable Service Members,” 

July 30, 2018 
DoD Instruction 6130.03, “Medical Standards for Appointment, Enlistment, or Induction in the 

Military Services,” May 6, 2018 
DoD Instruction 6490.10, “Continuity of Behavioral Health Care for Transferring and 

Transitioning Service Members,” March 26, 2012, as amended 
DoD Manual 8910.01, Volume 1, “DoD Information Collections Manual:  Procedures for DoD 

Internal Information Collections,” June 30, 2014, as amended 
Secretary of Defense Memorandum, “Military Service by Transgender Individuals,”  

February 22, 2018 
United States Code, Title 10, Section 1074 
United States Department of Defense, “Transgender Service in the U.S. Military Implementation 

Handbook,” September 30, 2016
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Attachment 2 

ATTACHMENT 2 
 

RESPONSIBILITIES 
 

 
1.  UNDER SECRETARY OF DEFENSE FOR PERSONNEL AND READINESS 
(USD(P&R)).  The USD(P&R): 
 

a.  Will revise DoDIs 1300.28, 1332.14, 1332.30, and 6130.03, consistent with this DTM.  
Unless otherwise specified in this DTM, if these issuances are inconsistent with this DTM, this 
DTM will govern.  

 
b.  Will revise the U.S. DoD Transgender Service in the U.S. Military Implementation 

Handbook, consistent with this DTM. 
 
c.  Will disseminate the revised handbook to all Military Departments and the United 

States Coast Guard (USCG). 
 
 
2.  ASSISTANT SECRETARY OF DEFENSE FOR HEALTH AFFAIRS.  Under the authority, 
direction, and control of the USD(P&R), the Assistant Secretary of Defense for Health Affairs 
will issue medical guidance as appropriate. 
 
 
3.  SECRETARIES OF THE MILITARY DEPARTMENTS.  The Secretaries of the Military 
Departments: 
 

a.  As necessary and appropriate, will develop implementing guidance for their respective 
Departments and Services consistent with the policies and procedures in this DTM.  

 
b.  May grant waivers in accordance with Paragraph 3 in Attachment 3 of this DTM, in 

whole or in part, in individual cases.  Waiver authority permitting an applicant or Service 
member, who is not exempt pursuant to this policy, to serve in his or her preferred gender may 
be delegated, in writing, no lower than the Military Service Personnel Chiefs.  All other waiver 
authority remains with the Service-designated waiver authority.   
 
 
4.  COMMANDANT, USCG.  The Commandant, USCG:    
 

a.  As necessary and appropriate, will develop implementing guidance for the USCG 
consistent with the policies and procedures in this DTM.  
 

b.  May grant waivers in accordance with Paragraph 3 in Attachment 3 of this DTM, in 
whole or in part, in individual cases.  Waiver authority permitting an applicant or Service 
member, who is not exempt pursuant to this policy, to serve in his or her preferred gender may 
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not be delegated lower than the Assistant Commandant for Human Resources.  All other waiver 
authority remains with the Service-designated waiver authority.
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ATTACHMENT 3 

PROCEDURES 

1. SECTION I:  EXEMPT INDIVIDUALS.

a. Applicability.  Individuals are exempt from Paragraph 2 of this attachment if they,
before the effective date of this DTM: 

(1) Entered into a contract for enlistment into the Military Services using DD 
Form 4, “Enlistment/Reenlistment Document Armed Forces of the United States,” available on 
the DoD Forms Management Program website at https://www.esd.whs.mil/Directives/forms/, or 
an equivalent, or were selected for entrance into an officer commissioning program through a 
selection board or similar process; and 

(2) Either:

(a) Were medically qualified for Military Service or selected for entrance
into an officer commissioning program in their preferred gender in accordance with DTM-16-
005; or 

(b) As a Service member, received a diagnosis of gender dysphoria from,
or had such diagnosis confirmed, by a military medical provider. 

b. Appointment, Enlistment, or Induction into the Military Services.  Individuals who are
exempt will be accessed or commissioned based on the following medical standards, provided 
they are medically qualified in all other respects in accordance with DoDI 6130.03: 

(1) A history of gender dysphoria is disqualifying, unless, as certified by a
licensed mental health provider, the applicant has been stable without clinically significant 
distress or impairment in social, occupational, or other important areas of functioning for 
18 months.  

(2) A history of medical treatment associated with gender transition is
disqualifying, unless, as certified by a licensed medical provider: 

(a) The applicant has completed all medical treatment associated with the
applicant’s gender transition; and 

(b) The applicant has been stable in the preferred gender for 18 months;
and 

(c) If the applicant is presently receiving cross-sex hormone therapy post-
gender transition, the individual has been stable on such hormones for 18 months. 
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(3)  A history of sex reassignment or genital reconstruction surgery is 
disqualifying, unless, as certified by a licensed medical provider: 

 
(a)  A period of 18 months has elapsed since the date of the most recent of 

any such surgery; and 
 
(b)  No functional limitations or complications persist and any additional 

surgery is not required. 
 

c.  In-Service Transition.  Service members who are exempt may continue to receive all 
medically necessary treatment, as defined in DoDI 1300.28, to protect the health of the 
individual, obtain a gender marker change in the Defense Enrollment Eligibility Reporting 
System (DEERS) in accordance with DoDI 1300.28; and serve in their preferred gender.   

 
d.  Separation And Retention.  Service members who are exempt: 

 
(1)  May not be separated, discharged, or denied reenlistment or continuation of 

service solely on the basis of gender identity. 
 

(2)  May be retained without a waiver pursuant to this DTM.  A Service member 
whose ability to serve is adversely affected by a medical condition or medical treatment related 
to his or her gender identity or gender transition should be treated, for purposes of separation and 
retention, in a manner consistent with a Service member whose ability to serve is similarly 
affected for reasons unrelated to gender identity or gender transition.    
 
 
2.  SECTION II:  NONEXEMPT INDIVIDUALS.   
 

a.  Applicability. Individuals are not exempt if they do not meet the criteria in Paragraph 
1.a. of this attachment. 
 

b.  Appointment, Enlistment, or Induction into the Military Services.  Individuals who are 
not exempt will be accessed or commissioned based on the following medical standards, 
provided they are medically qualified in all other respects in accordance with DoDI 6130.03: 
 

(1)  A history or diagnosis of gender dysphoria is disqualifying unless:    
 

(a)  As certified by a licensed mental health provider, the applicant 
demonstrates 36 consecutive months of stability in the applicant’s biological sex immediately 
preceding submission of the application without clinically significant distress or impairment in 
social, occupational, or other important areas of functioning; and 

 
(b)  The applicant demonstrates that the applicant has not transitioned to 

his or her preferred gender and a licensed medical provider has determined that gender transition 
is not medically necessary to protect the health of the individual; and 
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(c)  The applicant is willing and able to adhere to all applicable standards, 
including the standards associated with the applicant’s biological sex.  

 
(2)  A history of cross-sex hormone therapy or a history of sex reassignment or 

genital reconstruction surgery is disqualifying. 
 

(3)  The accession standards will be reviewed no later than 24 months from the 
effective date of this DTM, and every 24 months thereafter, and may be maintained or changed, 
as appropriate, to ensure: 

 
(a)  Consistency with applicable medical standards and clinical practices; and 

 
(b)  The readiness and combat effectiveness of the Military Services.  

 
c.  In-Service Transition.  Individuals who are not exempt must adhere, like all other 

Service members, to the standards associated with their biological sex.  These nonexempt 
Service members may consult with a military medical provider, receive a diagnosis of gender 
dysphoria, and receive mental health counseling, but may not obtain a gender marker change in 
DEERS or serve in their preferred gender. 

 
d.  Retention.  Service members who are not exempt may be retained without a waiver if 

they receive a diagnosis of gender dysphoria on or after the effective date of this DTM, provided 
that: 

 
(1)  A military medical provider has determined that gender transition is not 

medically necessary to protect the health of the individual; and, 
 
(2)  The Service member is willing and able to adhere to all applicable standards, 

including the standards associated with his or her biological sex.   
 

e.  Separation.  Service members who are not exempt: 
  

(1)  May not be separated, discharged, or denied reenlistment or continuation of 
service solely based on gender identity. 

 
(2)  May not be separated solely based on a diagnosis of gender dysphoria without 

first being medically evaluated for possible referral to the Disability Evaluation System (DES) 
pursuant to DoDI 1332.18 or the USCG Physical Disability Evaluation System (PDES), pursuant 
to Commandant Instruction (COMDTINST) M1850.2 (series). 

 
(3)  If referral to the DES is not appropriate in accordance with DoDI 1332.18 or 

the USCG PDES, in accordance with COMDTINST M1850.2 (series), may be subject to 
processing for administration separation in accordance with Attachment 4 and the following 
guidance: 
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(a)  The Secretary of the Military Department concerned or the 
Commandant, USCG, may authorize separation based on conditions and circumstances not 
constituting a physical disability that interfere with assignment to or performance of duty. 

 
1.  Service members are ineligible for referral to the DES or USCG 

PDES when they have a condition not constituting a physical disability as described in 
DoDI 1332.18 or COMDTINST M1850.2 (series).  

 
2.  Service members may be referred to the DES or USCG PDES if 

they have a diagnosis of gender dysphoria and of co-morbidities that are appropriate for 
disability evaluation processing in accordance with DoDI 1332.18 or COMDTINST M1850.2 
(series), before processing for administrative separation.  
 

(b)  Service members with a diagnosis of gender dysphoria may be subject 
to the initiation of administrative separation processing in accordance with Paragraph 2.e. of this 
attachment if they are unable or unwilling to adhere to all applicable standards, including the 
standards associated with their biological sex.  

 
(c)  Nothing in this guidance precludes appropriate disciplinary action for 

Service members who refuse orders from lawful authority to comply with applicable standards.  
 
 
3.  SECTION III.  ADDITIONAL POLICY GUIDANCE. 
  

a.  Waivers.   
 

(1)  The Military Departments and the USCG may grant waivers, in whole or in 
part, to the requirements in this attachment in individual cases.   

 
(2)  If a waiver is granted permitting an applicant or Service member, who is not 

exempt under Paragraph 1 of this attachment, to serve in his or her preferred gender, such an 
individual will be considered from that point forward to be exempt in accordance with Paragraph 
1. 

(3)  The provisions concerning who may qualify as exempt under Paragraph 1.a. 
of this attachment may not be waived; a person who is exempt under Paragraph 1.a. may not 
have his or her exempt status revoked. 
 

b.  Medical Policy. 
 

(1)  For Service members who have been diagnosed with gender dysphoria and 
are exempt, the Military Departments and Services will handle requests for medical care and 
treatment in accordance with DoDI 1300.28 and the July 29, 2016 Assistant Secretary of Defense 
for Health Affairs Memorandum. 
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(2)  For Service members who have been diagnosed with gender dysphoria and 
are not exempt, the Military Departments and the USCG: 

 
(a)  Will provide necessary care consistent with Section 1074 of Title 10, 

United States Code and the July 29, 2016 Assistant Secretary of Defense for Health Affairs 
Memorandum for as long as the individual remains a Service member as set forth in a medical 
treatment plan developed with the military medical provider and provided to the commander.   

 
(b)  Will take appropriate action to facilitate the continuity of health care 

consistent with DoDI 6490.10 if the Service member is to be separated from military service.  
 

c.  Equal Opportunity.  The DoD and the USCG provide equal opportunity to all Service 
members, in an environment free from harassment and discrimination on the basis of race, color, 
national origin, religion, sex, gender identity, or sexual orientation.  
 

d.  Protection of Personally Identifiable Information (PII) and Protected Health 
Information. 
 

(1)  The Military Departments and the USCG will: 
 

(a)  In accordance with DoDI 5400.11, in cases where there is a need to 
collect, use, maintain, or disseminate PII in accordance with this issuance or Military Department 
and Service regulations, policies, or guidance, protect against unwarranted invasions of personal 
privacy and the unauthorized disclosure of such PII. 

 
(b)  Maintain such PII so as to protect the individual’s rights, consistent 

with federal law and policy. 
 

(2)  Disclosure of protected health information will be consistent with 
DoD 6025.18-R. 

 
e.  Education And Training.  Revised training will occur at the Military Department’s and 

USCG’s discretion. 
 
f.  Other.  The Military Departments and Military Services recognize a Service member’s 

status as male or female by the member’s gender marker in the DEERS. 
 

(1)  The Military Services apply all standards that involve consideration of the 
Service member’s status as male or female on the basis of the member’s gender marker in 
DEERS such as: 

 
(a)  Uniforms and grooming. 
 
(b)  Body composition assessment. 
 
(c)  Physical readiness testing. 
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(d)  Military Personnel Drug Abuse Testing Program participation. 
 

(2)  As to facilities subject to regulation by the Military Departments and the 
USCG, the Service member will use those berthing, bathroom, and shower facilities associated 
with the member’s gender marker in DEERS. 
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ATTACHMENT 4 
 

PROCESSING CHANGES TO DoDIs 1332.14 AND 1332.30 
 
 

1.  The following will be added to DoD Instruction 1332.14, Enclosure 3, Paragraph 3.a.(8): 
 

“(h)  The Secretary concerned may authorize separation on the basis of conditions 
and circumstances not constituting a physical disability that interfere with assignment to or 
performance of duty based on a diagnosis of gender dysphoria where the Service member is 
unable or unwilling to adhere to all applicable standards, including the standards associated with 
his or her biological sex, or seeks transition to another gender. 

 
1.  Separation processing will not be initiated until the enlisted Service member 

has been formally counseled on his or her failure to adhere to such standards and has been given 
an opportunity to correct those deficiencies, or has been formally counseled that his or her 
indication that he or she is unable or unwilling to adhere to such standards may lead to 
processing for administrative separation and has been given an opportunity to correct those 
deficiencies. 

 
2.  Separation processing will not be initiated until the enlisted Service member 

has been counseled in writing that the condition does not qualify as a disability.” 
 
2.  The following will be added to DoD Instruction 1332.30, Paragraph 9.2.d.: 
 

“d.  The Secretary concerned may authorize separation of a commissioned officer on the 
basis of conditions and circumstances not constituting a physical disability that interfere with 
assignment to or performance of duty based on a diagnosis of gender dysphoria where the 
commissioned officer is unable or unwilling to adhere to all applicable standards, including the 
standards associated with his or her biological sex, or seeks transition to another gender. 
 

(1)  Separation processing will not be initiated until the commissioned officer has been 
formally counseled on his or her failure to adhere to such standards and has been given an 
opportunity to correct those deficiencies, or has been formally counseled that his or her 
indication that he or she is unable or unwilling to adhere to such standards may lead to 
processing for administrative separation and has been given an opportunity to correct those 
deficiencies. 

 
(2)  Separation processing will not be initiated until the commissioned officer has been 

counseled in writing that the condition does not qualify as a disability.” 
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GLOSSARY 
 

PART I.  ABBREVIATIONS AND ACRONYMS 
 

DEERS Defense Enrollment Eligibility Reporting System 
DES Disability Evaluation System 
DoDI DoD instruction 
DTM directive-type memorandum 
  
PDES Physical Disability Evaluation System 
PII personally identifiable information  
  
USCG United States Coast Guard 
USD(P&R) Under Secretary of Defense for Personnel and Readiness 

 
 

PART II.  DEFINITIONS  
 

These terms and their definitions are for the purpose of this issuance.  
 
biological sex.  A person’s biological status as male or female based on chromosomes, gonads, 
hormones, and genitals.  
 
cross-sex hormone therapy.  The use of feminizing hormones in an individual with a biological 
sex of male or the use of masculinizing hormones in an individual with a biological sex of 
female.  
 
gender identity.  An individual’s internal or personal sense of gender, which may or may not 
match the individual’s biological sex. 
 
gender marker.  Data element in DEERS that identifies a Service member’s status as male or 
female.   
 
gender transition.  A form of treatment for the medical condition of gender dysphoria may 
involve:  
 

Social transition, also known as “real life experience,” to allow the patient to live and work in 
his or her preferred gender without any cross-sex hormone treatment or surgery and may also 
include a legal change of gender, including changing gender on a passport, birth certificate, or 
through a court order; or  
 

Medical transition to align secondary sex characteristics with the patient’s preferred gender 
using any combination of cross sex hormone therapy or surgical and cosmetic procedures; or  

 

Case 2:17-cv-01297-MJP   Document 405-7   Filed 01/24/20   Page 15 of 16



DTM-19-004, March 12, 2019 

Glossary 15 

Surgical transition, also known as sex reassignment surgery, to make the physical body, both 
primary and secondary sex characteristics, resemble as closely as possible the patient’s preferred 
gender. 
 
PII.  Information used to distinguish or trace an individual’s identity, such as name, social 
security number, date and place of birth, mother’s maiden name, biometric records, home phone 
numbers, other demographic, personnel, medical, and financial information.  PII includes any 
information that is linked or linkable to a specified individual, alone, or when combined with 
other personal or identifying information. 
 
preferred gender.  The gender with which an individual identifies.  
 
stable or stability.  The absence of clinically significant distress or impairment in social, 
occupational, or other important areas of functioning associated with a marked incongruence 
between an individual’s experienced or expressed gender and the individual’s biological sex. 
 
transgender.  Individuals who identify with a gender that differs from their biological sex. 
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The Honorable Marsha J. Pechman 

         
       
 
 
 
 
 

    UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON AT SEATTLE 

 

RYAN KARNOSKI, et al., 

  Plaintiffs,  

 v. 

DONALD J. TRUMP, et al., 

  Defendants. 

 
 
    

No. 2:17-cv-1297-MJP 
 
[PROPOSED] ORDER GRANTING 
DEFENDANTS’ MOTION FOR 
CLARIFICATION AND MOTION 
FOR STAY IN RE DKT. 401 
 
 

 
 For the reasons set forth in Defendants’ Motion for Clarification and Motion for Stay in 

re Dkt. 401 and upon a finding of good cause shown, it is hereby  

 ORDERED that Defendants’ Motion is GRANTED; and it is further  

 ORDERED that Part 1 of the Order concerning RFP No. 29, Dkt. 401, is clarified to only 

encompass documents sent to, presented to, or received by, Members of the Panel of Experts; 

and it is further 

ORDERED that compliance with Part 2 of the Order concerning RFP No. 29, Dkt. 401, 

is hereby STAYED pending further proceedings regarding Defendants’ response to Interrogatory 

No. 17 to the Department of Defense.  The stay shall continue until further Order of the Court. 

DATED this ____ day of ______________, 2020 

       _______________________________ 
       The Honorable Marsha J. Pechman 
       United States District Judge   
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Presented by: 
 
JOSEPH H. HUNT 
Assistant Attorney General 
Civil Division 
 
JAMES M. BURNHAM 
Deputy Assistant Attorney General 
 
ALEXANDER K. HAAS 
Branch Director 
 
ANTHONY J. COPPOLINO 
Deputy Director 
 
/s/ Matthew Skurnik 
MATTHEW SKURNIK (NY 5553896) 
ANDREW E. CARMICHAEL  
JAMES R. POWERS        
Trial Attorneys   
United States Department of Justice 
Civil Division, Federal Programs Branch 
1100 L Street, NW 
Washington, DC 20005 
Telephone: (202) 616-8188 
Email: matthew.skurnik@usdoj.gov 
 
Counsel for Defendants
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