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Friday Morning Session

August 2, 2019
9:00 a. m

STI PULATI ONS

It is stipulated by and anong counsel
for the respective parties that the deposition of
JUDI TH NAGY, a Defendant herein, called by the
Plaintiffs under the Federal Rules of Procedure, may
be taken at this tine in stenotype by the Notary; that
sai d deposition may thereafter be transcribed by the
Notary out of the presence of the wtness; that proof
of the official character and qualification of the
Notary is waived; that the witness may sign the
transcript of her deposition before a Notary other than
the Notary taking her deposition; said deposition to
have the same force and effect as though signed before
the Notary taking it.
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1

2 PROCEEDI NGS

3

4 (Wtness was sworn.)

5 MS. BONHAM  This is the 30(b)(6) deposition
6 | for the Chio Department of Health in the matter of

7/ | Ray versus Acton.

8 My nane is Elizabeth Bonham |'mPlaintiffs'
9 | counsel with the ACLU. Can you all just go around and
10 | introduce yourselves.

11 MS. INGELHART: Good norning. M nane is

12 | Kara Ingelhart. | amPlaintiffs' counsel wth Lanbda
13 | Legal .

14 MS. BELENKER  Rachel Bel enker, in-house

15 | counsel for the Chio Departnent of Health.

16 MR BLAKE: Jason Bl ake, outside counsel for
17 | the Chio Departnment of Health and the other Defendants.
18 MS. NAGY: Judy Nagy, State Registrar, Ofice
19 | of Vital Statistics.
20 MS. BONHAM  Thanks.
21
22
23
24
25
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1 JUDI TH NAGY

2 | being by me first duly sworn, as hereinafter certified,
3 | deposes and says as foll ows:

4 EXAM NATI ON

5 | BY MS. BONHAM

6 Q Is it okay if | call you Ms. Nagy?

7 A Sure.

8 Q Ckay. Geat.

9 So | just want to go over a couple of ground
10 | rules before we proceed; you may have been deposed

11 | before, just so that we're all on the sane page.

12 First, we're obviously here with a court

13 | reporter, so if you could just please answer all ny

14 | questions audibly. Sonetimes it's easy to get into a
15 | conversational tone and just nod, but she obviously

16 | can't show that on the transcript.

17 For the same reason it's inportant that we
18 | don't talk over each other. So | just want to nmake

19 | sure | finish every question before you start to answer
20 [and | won't interrupt you either.
21 Do you understand that you're under oath
22 | today and that means you're required to answer
23 | truthfully?
24 A Yes.
25 Q |f there's any question | ask that you don't
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1 | understand, though, please just ask me for a

2 |clarification. [It's your deposition and you're

3 |entitled to do that. So we just want the record to be

4 | clear.

5 A Ckay.

6 Q |f you don't ask for clarification and you

7 | answer, then I'I| assume you understood ny question

8 | then.

9 You are also just a witness not a prisoner,

10 | so we can take a break any tine you want and get

11 | another cup of coffee. So just let ne know. |'d just

12 | ask that we don't take breaks between a question and an

13 | answer.

14 A Sure.

15 Q  Your counsel may object and he's just going

16 |[to object for the record. So unless he instructs you

17 | not to answer, please still go ahead and answer the

18 | questi on.

19 A Ckay.

20 Q And | amgoing to ask you about a series of

21 | exhibits and your preparation for this deposition, for

22 | exanple, but |'mnever going to ask you a question that

23 | requires you to tell nme what you tal ked about with your

24 | attorneys.

25 A Okay.
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1 Q So, you know, stop ne and don't worry about

2 | stopping me if you feel like it's going there but |'m

3 | not going to do that.

4 |'s there any reason that you won't be able to

5 |testify truthfully and accurately today?

6 A No.

7 MS. BONHAM  Okay. | also wanted to get a

8 | couple of housekeeping matters out of the way.

9 Your attorneys said that you would be willing
10 |[to stipulate to the authenticity of the documents that
11 | were produced by the Onio Health Department.

12 Can we get that on the record?

13 MR. BLAKE: Yes, we'll stipulate.

14 MS. BONHAM  Thank you.

15 There's a protective order in this case,

16 | neaning some of the records that we have are narked

17 | confidential or attorneys' eyes only, and |'mgoing to
18 | be showi ng you exhibits today and | just wanted to ask
19 |that we agree that if there's an exhibit that's already
20 | marked attorneys' eyes only or confidential that we

21 | see, it also be marked by the court reporter wth that
22 | designation and we just continue that designation.

23 s that okay?

24 MR. BLAKE: That's okay.

25 MS. BONHAM  And then, additionally, | want
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1 | to assume that where a record is marked attorneys' eyes
2 | only but you, yourself, produced it and have already
3 | seen it we can use that as an exhibit in the
4 | deposition.
5 MR BLAKE: And to the extent that the
6 | protective order doesn't already allow for deposition
7 | wWtnesses to see attorneys' eyes only information we
8 | stipulate to that.
9 MS. BONHAM Ckay. And I'msure we'll do the
10 | sane. Thank you.
11 Q So have you ever given a deposition before?
12 A No, | have not.
13 Q Have you ever Dbeen designated as a 30(b)(6)
14 | witness at all?
15 A No, | have not.
16 Q Have you ever Dbeen involved in litigation in
17 | any capacity?
18 A No.
19 Q Ckay. Even a personal capacity?
20 A No.
21 Q Ckay. Welcone to the party.
22 A Thank you.
23 Q So you are aware that a lawsuit has been
24 | filed by four Plaintiffs, Stacie Ray, Basil Argento,
25 | Ashley Breda and Jane Doe, against the Chio Health
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1 | Departnment through its Director Any Acton, yourself, °
2 | and Karen Sorrell, right?

3 A Yes.

4 Q  And you have been designated by the Chio

5 | Health Departnent to be here on behalf of ODH, not

6 | yourself as an individual. Do you understand that?

7 A Yes.

8 Q Thanks.

9 MS. BONHAM Let me just take a break for one
10 | second.

11 (A recess was taken.)

12 MS. BONHAM  Back on the record.

13 W just had somebody come in. Sir, could you
14 | just state your nanme and who you are for the record.

15 MR MEKHJI AN  Good norning. My name is

16 | Ara Mekhjian. M nane is spelled AAR-A first nane.

17 | My last name is spelled ME-K-HJ-1-AN |'mthe

18 | Section Chief of the Health and Human Resources

19 | Services Section at the Chio Attorney CGeneral's Ofice,
20 | and I wll just be observing today.
21 MS. BONHAM  Thank you
22 Q W're going to | ook at sone exhibits
23 | throughout the course of the deposition. It may take
24 | some tine for ne to get themtogether, and | know t hat
25 | can seemawkward. It's not going to show up obviously
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1 | on the transcript as an awkward pause. | apol ogi ze forl1
2 | that.

3 MS. BONHAM |'d like to ask for this to be
4 | marked as Exhibit 1.

5

6 (Thereupon, Plaintiff's Exhibit 1 was marked
7 | for purposes of identification.)

8

9 | BY MS. BONHAM

10 Q | m handi ng you what's been marked as

11 | Exhibit 1. | only have a couple copies. Have you seen
12 | this before?

13 A Yes, | have.

14 Q VWhat is this docunent?

15 A This document is -- well, I'mnot a | awer
16 | but | would imagine it's the deposition notice.

17 Q That's right, this is the notice of 30(Db)(6)
18 | deposition for the Ohio Health Departnent.

19 Where did you see this before?
20 MR. BLAKE: Yeah, | nean to the extent you
21 | can -- she doesn't want to know about comunications
22 | but it's fine to tell her that you reviewed it wth
23 | your attorney.
24 A Oh, okay. Yes, | reviewed it with ny
25 | attorney.
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1 Q Ckay. Did you reviewit with anyone el se? -
2 A No, | did not.

3 Q Just wth Jake?

4 A Yes.

5 Q And when was that?

6 A Yest er day.

7 Q Did you review anything el se to prepare for
8 | the deposition?

9 A Yes.

10 Q Wiat was that?

11 A Sone discovery docunents.

12 Q Do you remenber what those were exactly?

13 A Enai | conmuni cations, sone general notes

14 | regarding the statenents of the case.

15 Q Do you remenber what kind of notes in nore
16 | detail?

17 A |"'mnot a lawer. |t's part of | guess the
18 | actual filed paperwork that indicates the people that
19 | are filing and their positions on what the case is
20 | about and the things that they have brought to the
21 |table as far as the allegations.
22 Q Ckay. That sounds like to nme the Conplaint.
23 | Does that ring a bell?
24 A Yes, there you go.
25 Q The Conpl aint, enmails between?
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1 A Legal counsel and whoever the requestor mas.13
2 Q Legal counsel for CDH?

3 A Yes.

4 Q  And who else?

5 A Bet ween | egal counsel and | think it was the
6 | ACLU.

7 Q Ckay. And do you remenmber the topic of those
8 | emails?

9 A It was a request for records and what we

10 | could or could not give as part of that records

11 | request.

12 Q Did you review anything el se?

13 A Not to ny know edge.

14 Q Did you bring any of those docunents here

15 [ wth you?

16 A | did not bring anything.

17 Q |'d like to continue |ooking at Exhibit 1,

18 | the Notice of Deposition.

19 Are you aware that your testinony today is on
20 | behalf of the Onhio Health Departnent?
21 A Yes, | am
22 Q And are you aware that the testinony may be
23 | used throughout this case, including at trial?
24 A Yes.
25 Q |'d like to ook at this topic by topic.
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1 |f you can look on Page 1 at Topic 1. Are B
2 | you the person designated by CDH to speak on its behal f
3 |wth respect to the factual basis for ODH s argunents
4 | and defenses and all clains and defenses presented in
5 |this litigation?

6 A Yes, | am

I MR BLAKE: And | would just like to

8 | interpose an objection there in reference to ny enai

9 |dated July 18th which clarifies, further clarifies the
10 | scope of that topic. Chviously she's not going to be
11 | able to testify about any know edge or allegations

12 | which is exclusively or even predomnantly in the

13 | control of the individual Plaintiffs, but to the extent
14 | ODH woul d have reason to know about any of these

15 | allegations she's designated to testify about those

16 | allegations contained in the Conplaint.

17 MS. BONHAM W do have emai|l correspondence
18 | clarifying that understanding.

19 MR, BLAKE: Thank you.
20 | BY M5. BONHAM
21 Q Also on Page 1 at Topic 2. Are you the
22 | person designated by ODH to speak on its behalf wth
23 | respect to the organization's responses to
24 | interrogatories, requests to admt, and requests for
25 | production of documents in this litigation and the
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1 | basis for those responses? °
2 A Yes.

3 MR BLAKE: And then just simlarly, the same
4 | emil July 18th clarifying that, yes, as to

5 |interrogatories and requests to admt to the extent

6 |that there are any. But as to specific docunents

7 | without reference to have individual Bates nunbers,

8 | she'll have a general know edge of the documents that

9 | are shown here today that have been produced but not

10 | specific detail unless ahead of time there was sone

11 | Bates range that was identified, which | don't Dbelieve
12 | there was any particular docunent which says, hey,

13 | we're going to ask you about this.

14 Does that correspond with your understandi ng?
15 MS. BONHAM W have emai|l correspondence

16 | reflecting | think our shared understanding on that.

17 | W can take it exhibit by exhibit to deal with the

18 | documents.

19 MR, BLAKE: Thank you.
20 | BY M5. BONHAM
21 Q Again, regarding Exhibit 1 1'd just like you
22 | to flip to the next page. And this is a three-page
23 | document. Under Topic 3, are you the person designated
24 | by ODH to speak on its behalf with respect to the Ohio
25 | Health Departnment's current and past policies and
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1 | practices regarding changing birth certificates, b
2 |including fornulation and application of and

3 |justification underlying those policies and practices?
4 A Yes.

5 Q  And can we agree that when | say "ODH," |'m
6 | referring to the Chio Heal th Departnent?

7 A Oh, that's fine. | understand.

8 Q It's ny own shorthand. Thank you.

9 Besi des review ng the documents that we

10 | discussed and tal king to counsel did you do anything
11 | else to prepare for the deposition?

12 A No, | did not.

13 Q Ckay. Did anyone else fromthe Health

14 | Department help you prepare testinmony at all?

15 A No, they did not.

16 Q Prior to reviewng the two docunents that we
17 | discussed with your counsel for the deposition have you
18 | ever been asked to gather other docunents related to
19 | the case?
20 A Not to ny know edge.
21 Q Have you ever assisted in the gathering of
22 | docunents related to this case?
23 A Yes.
24 Q  And can you tell me about that.
25 A How we can gather docunments?
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17

1 Q Yes.

2 A Ht the print button. | nean, a lot of the
3 |information is searchable and whatever we can produce
4 | we hit print and give to whoever is requesting it.

5 Q kay. So related to this litigation did

6 | someone instruct you to gather and print documents |ike
7 | that?

8 MR. BLAKE: (bjection. Instruct you not to
9 | answer. Attorney-client work product and all those

10 | things.

11 The peopl e who instructed her are in-house
12 | for those conversations about what was she asked and
13 | how to gat her docunents and things |ike that.

14 To the extent they came fromthe attorneys at
15 |[the ODH, I'mgoing to instruct you not to answer.

16 To the extent they came from other places,

17 | you can go ahead and give your testinony.

18 MS. BONHAM  Are you instructing her not to
19 | answer the question whether she was instructed to
20 | gather docunents?
21 MR BLAKE: | don't believe that was the
22 | question.
23 | BY M5. BONHAM
24 Q Let's start with that. Wre you ever
25 | instructed to gather docunents in the way you just
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1 | described for this litigation? b

2 A Yes.

3 Q W instructed you to do that?

4 A Legal counsel.

5 Q | n-house or Jake?

6 A | n- house.

7 Q At what tine, do you renenber?

8 A | woul d say approximately a year ago.

9 Q Ckay. Were there nultiple occasions?

10 A To update any new information, yes.

11 Q Do you renenber when those occasions were?
12 A No.

13 Q How many tines?

14 A Those docunents don't go to ne directly so |
15 | don't see themin the course of the day.

16 Q  Wich docunents don't go to you directly?
17 A Any documents that come to our nailroomt hat
18 | get disbursed for work product don't come to ne so |
19 | may not see everything. But if we needed to review, if
20 | there was anything else to produce, there's other
21 | people that woul d have nore know edge as to what has
22 | come inand if there's anything that we would need to
23 | make additional copies of.
24 Q Ckay. So what |'mhearing you say is that
25 | you were requested by in-house counsel at one tine
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1 | maybe a year ago to search for and produce docunments? B
2 A Correct.
3 Q  And then some nunber of additional tines
4 | since then you' ve been requested to supplenent the
5 | production or search for new docunents?
6 A Yes.
7 Q But that you don't directly oversee that,
8 | soneone el se does?
9 A | directly oversee it but | don't necessarily
10 | see all of the documents comng in firsthand.
11 Q Ckay. Wo else is involved in that fromthe
12 | Departnent?
13 A Rena Bol er.
14 Q  Anyone el se?
15 A Not really.
16 Q What's Ms. Boler's job title?
17 A She is -- | knew you woul d ask me that --
18 | admnistrative officer and she oversees the corrections
19 | unit.
20 Q Do you know how | ong she's been at the
21 | Departnent?
22 A Fifteen years, approxi mately.
23 Q How | ong have you been there?
24 A Al nost  19.
25 Q So when you were requested to gather
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1 | documents for the case, can you explain how you woul d ?
2 | go about gathering those?

3 A Sure. It's dependent upon what it is.

4 |f the request is for a procedure manual how
5 | we actually do our work, that's easy. That's

6 | accessible fromal nost anyone in the Department to nmake
7 | a copy of.

8 If it's specific to an individual, we do a

9 | search on the systemwhich will provide us information
10 | as to -- if there's nore information connected to that
11 | record that may not be on the systemthat has come

12 | through as a |l egal document, we have a mechanismin

13 | place by which we can search for where that |ega

14 | docunent is because we do house that via paper. And we
15 | can then review whether or not that that's a document
16 | that should be pulled or nade copies of.

17 Q Ckay. Let me ask you a couple of follow ups
18 | on that.

19 When you say the document exists as a paper,
20 | do you nean it doesn't exist in electronic forn®
21 A Correct.
22 Q Ckay. What kinds of documents don't exist in
23 | electronic forn?
24 A Anything that is provided to us by a court is
25 | always a piece of paper.
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1 Any change notice such as an affidavit that -
2 | may cone froman individual that's also -- it's both

3 | electronic and paper, but we would have a paper copy

4 | because we need it notarized.

5 Attorney affidavits are always paper. W

6 | don't get those in electronic. And sone death

7 | certificates are still paper.

8 Q Do you put any of these into electronic

9 | storage or do you keep themall as paper only?

10 A VWhat do you mean by el ectronic storage?

11 Q For exanple, do you take any of these

12 | docunents habitually as a practice and scan it in and
13 | store it electronically?

14 A No court paperwork is ever scanned. W have
15 [ no electronic trail of a -- it sinply is a paper of

16 | paper.

17 Paternity affidavits we do not scan.

18 Death certificates we do not scan, but the
19 | information on the death certificate resides
20 | electronically.
21 Q How does it reside electronically?
22 A\ data enter the fields.
23 Q Do you data enter the fields simlarly for
24 | birth certificates?
25 A Those are all data entered at the place where
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1 | the event occurred. So the Health Departnent does not22
2 | do any of them because none of themoccurred at the

3 | Health Departnent.

4 Q Does the Heal th Department somehow col | ect or
5 | aggregate that information fromthe source?

6 A Col I ect or aggregate neaning?

7 Q For instance, if that information is data

8 |entered locally, does it get transmtted and then kept
9 | by ODH?

10 A Yes, it does.

11 Q And how does that work?

12 A W are all using the same system so as a

13 | user of the systemlet's say at a hospital you have the
14 | accessibility to data enter as a clerk which allows you
15 | to put in a new event to go over whatever your process
16 | is.

17 There's al so a separate user of the system at
18 | that sanme |ocation that can certify that the event

19 | occurred and that the facts are true and then that
20 | information -- like |I said, we can actually see from
21 | our user level everything that has been started,
22 | everything that is conplete and everything that has
23 | been certified. And then we have a different role that
24 | allows us to take that information, submt it as needed
25 | to other sources, as well as print it for certified
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1 | copies for custoners. *
2 Q kay. So there's a uniformelectronic

3 | storage system --

4 A Yes.

5 Q -- that the Department of Health can use?

6 | And what are the local entities that also use that?

7 | Hospitals?

8 A It could be either a hospital -- The system
9 | has two conponents. There's a birth conmponent and a
10 | death component. So if you want to keep it to birth,
11 | it would be hospitals, birthing centers, local health
12 | departnents, and the state office.

13 Q So when you were discussing how you woul d
14 | search for and produce records that you were asked to
15 | search for and produce for the case, so | think you
16 |said if there's a paper document you woul d have to go
17 | and get that?

18 A Yes.

19 Q How are the paper docunments kept?
20 A The particul ar paper documents you're talking
21 | about being like a court document?
22 Q For exanple, yes.
23 A A court document that cones in is given a
24 | different sequential sequence of nunbers that is not
25 | associated with the filing systemof the birth
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1 | document. And that's a different sequence, resides *
2 | apart fromthe old paper records of the births. And
3 |the only way of getting the |ink nunber to know the
4 | piece of paper that cane in that resides with the birth
5 |record is you have to know the individual's name so we
6 | can uncover what the link is to get that number to go
7 |into an actual vault with an envel ope that has that
8 | matching nunber which we then actually unseal and can
9 | review the paper documents inside.
10 Q | noticed the word "vault" in some of your
11 |records. It nmakes it sound very exciting.
12 A It's not that exciting. It's a large room
13 Q So you have a set of paper records and then
14 | you have sort of a corresponding set of some kind of
15 | electronic data that will |et you know where the paper
16 | records are. Is that fair?
17 A Yes.
18 Q And birth records you said are searchabl e by
19 | nane?
20 A Correct.
21 Q And is that current name, current |egal name?
22 A Yes.
23 Q And are these searchable in any other way?
24 A You can search records by the facility. You
25 | can search by a county. You can search by a particular
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1 | birth date, birth year, and nother's information. »
2 Q So when you were instructed to search for

3 | records and produce themrelated to this case, you

4 | searched for and produced both paper and electronic

5 | records; is that right?

6 A Yes.

7 Q O records that are kept as paper and kept
8 |electronically; is that right?

9 A Yes.

10 Q Did you use search terns |ike key words to
11 | performthat search?

12 A W can only -- For this particular case we
13 | could only utilize the nanme information as we knew it
14 |legally to see if there was any correspondi ng paperwork
15 | that would go with that record.

16 Q So in order to search for the docunments you
17 | produced you used nane information. Did you use any
18 | other search terns?

19 A No.
20 Q So what other principles did you use to
21 | performthis search? How else did you performthis
22 | search to produce rel evant documents?
23 A That really is it.
24 Q  You made name searches?
25 A Yeah.
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1 MR. BLAKE. Let's stop for a second. W can26
2 | go off the record.

3 (Di scussion held off the record.)

4 MS. BONHAM  Ckay. Back on

5 W took a break and Jake offered to provide
6 | the search ternms or any other details about the search
7 | for the document production in the case generally, so
8 | we're going to handle that later

9 MR BLAKE: The nechanisms that we used to
10 |[initially collect and then create the production set.
11 MS. BONHAM | appreciate that.

12 MR BLAKE: And to the extent you have any
13 | other questions or you think that there's something

14 | mssing, |'mnore than happy to suppl enent our document
15 | producti ons.

16 MS. BONHAM  Ckay. | appreciate that.

17 Q Let's nove on. We'll re-visit how sone of
18 | these Department documents are kept and searched for
19 A Ckay.
20 Q To return to your preparation for the
21 | deposition for a noment. You said you didn't talk to
22 | anyone else in the Departnent and you didn't review
23 | anything except for the Conplaint and emails between
24 | ODH and ny office?
25 MR BLAKE: (njection.
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1 | BY M5. BONHAM !
2 Q s that fair?

3 A Yes.

4 Q  And you didn'"t prepare in any other way?

5 A No.

6 Q Ckay.

.

8 (Thereupon, Plaintiff's Exhibit 2 was marked
9 | for purposes of identification.)

10

11 | BY M5. BONHAM

12 Q | m handi ng you what's been marked as

13 | Exhibit 2. W just discussed this. Can you say

14 | whether you recogni ze that?

15 A Yes, | recognize it.

16 Q And what is it?

17 A It is the Conplaint.

18 Q And you testified previously that you saw
19 [ this before in preparation for your deposition and that
20 | your counsel showed it to you.
21 | want to direct you to the caption of the
22 | Conplaint right on the first page, page number one,
23 | which lists the four Plaintiffs by nane.
24 Do you know Stacie Ray?
25 A | do not.
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Q Have you heard of her?

A No.

Q In connection with the [awsuit only?

A Yes.

Q Have you ever reviewed her records related to
your position at ODH?

A Can you clarify what you mean.

Q Have you ever reviewed any record related to
Stacie Ray?

A No.

Q No, or you don't know?

A No.

Q Ckay. Do you know Basil Argento?

A No, | do not.

Q Have you ever reviewed any record related to
Basi| Argento?

A No.

Q Have you ever spoken to anyone about either

of these people?

A Spoken to anyone as in?

Q Have you ever spoken to anyone at all about
Stacie Ray?

A | have spoken to the staff once the request

was received that we needed additional review but that

woul d be it.
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1 Q Can you tell me about that request. »
2 A Sometines we receive court paperwork that we
3 | need additional guidance in the review process. So it
4 | gets forwarded to nme first for discussion and then we
5 |usually include other people at CDH to further review
6 | the request to make a determnation whether or not we
7 | can performthe work.

8 Q Ckay. Let me ask you a few fol |l ow ups about
9 | that.

10 Who el se at ODH woul d be involved in that

11 | kind of conversation?

12 A Qur legal counsel. Usually the paperwork

13 | goes to our processing unit first, Rena. And so it

14 | woul d be a person in the processing unit, Rena, nyself,
15 | and usual Iy legal counsel.

16 Q |'s the person in the processing unit always
17 | the same person?

18 A No.

19 Q How many people work in the processing unit?
20 A Two to six. It depends on where it kind of
21 |1s
22 Q Do you know their names of f hand?
23 A Yeah.
24 Q Can you tell ne?
25 A Yeah. Sure. There's Harold Burces and
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1 | Denise Sinkfield woul d probably be the two. And then ?
2 | fromthere there's typists that -- they're actually

3 |like the reviewers and that woul d probably be the

4 | people that woul d have the questions.

5 Q Ckay. So a request of this kind cones in and
6 | it goes to Harold and Denise that reviewit?

7 A Correct.

8 Q  And then they push it up to you?

9 A To Rena.

10 Q To Rena.

11 A For assistance if they need sone

12 | clarification. And if Rena needs to reviewit further,
13 | she pushes it up to ne. And then if we feel like it

14 | still needs to be evaluated further, then we usually

15 | ask legal counsel for some assistance.

16 Q Ckay. So with regard to Stacie Ray what was
17 | this request?

18 A To my know edge Stacie Ray had a court order
19 | which we determ ned that needed further review because
20 | we don't get many court orders with a |egal name change
21 | attached. So it was stopped at the review process
22 | because it |ooked different than what most of the
23 | paperwork is that we receive, and Rena and | discussed
24 | it and we needed to have further review wth |egal
25 | counsel to figure out what we should do with the
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1 | paperworKk.
2 Q Do you renmenber when that was about ?
3 A That | cannot say.
4 Q Did you produce records related to that in
5 | the litigation?
6 A |'mnot too sure | understand.
7 Q So you said there was a request that cane in,
8 | then there was sone correspondence related to this
9 | request getting pushed up the chain, and then there was
10 | sone determ nation made. \Were there any records
11 | generated at any part of that process?
12 A |f there were you have them because they
13 | woul d have been emails.
14 Q Ckay. Including the request itself that came
15 | through?
16 A | believe so.
17 Q So Stacie Ray made a request for a |egal name
18 | change on a birth certificate and attached a court
19 | order for the legal nane change, true?
20 A The court order had two requests init. And
21 | the legal nane change was actually part of the court
22 | order, and also there was a request for a different
23 | change as wel|.
24 Usual Iy | egal nane changes are not a court
25 |order like that, so it was confusing.
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1 Q Ckay. And what was the other part of the >
2 | order that you just referenced?

3 A The other part of the order was a request to
4 | change the gender.
5 Q So she made a request to change the name and
6 | the gender on the birth certificate?
7 A Correct.
8 Q And it was all part of one request?
9 A Yes.
10 Q And the court order included both the name
11 | change and the gender?
12 A Yes, it did.
13 Q  What court generated that order?
14 A | do not know of f hand.
15 Q Was it an Chio Probate Court or out-of-state?
16 A | honestly do not know.
17 Q Can you take nme through exactly what happened
18 | when that request cane in and what you all did withit,
19 A Usual Iy what happens, a |egal nanme change
20 | cones in on a different document and court-ordered
21 | requests cone in as a court-ordered correction.
22 Thi's document kind of conbined two things
23 | together onto one document. So it was sonething that
24 | we hadn't really seen so once the review process
25 | started and it was reviewed we really weren't too sure
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1 | howto handle it because |egal name changes are usually
2 | not a court order, which means they're not seal ed,

3 | which is why they're usually on different docunents,

4 | So we didn't know how to handl e that.

5 So Rena looked at it, also didn"t know

6 | exactly what to do. | looked at it, also had never

7 | seen it before and didn't know what to do. So we

8 | reviewed what the request was with legal counsel and it
9 | was determned that only one-half of the request could
10 | be processed.

11 And we reached out to the individual that had
12 | filed it to indicate what we could do. And whether

13 | that individual chose for us to just do the |legal name
14 | change, we would go ahead and do that, but the rest of
15 | the request we could not go ahead and change. That's
16 | pretty nmuch it.

17 Q And the individual you're referring tois

18 | Stacie Ray --

19 A Yes.
20 Q -- one of the Plaintiffs in the litigation?
21 So the reason it was unusual is not because
22 | there was a request for name change, right, that
23 | happens with sone kind of reqgularity?
24 A Usual | y name changes are not done as a court
25 | order, so that was actually a little bit weird for us.
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1 | And like | said the reason being, our |egal nane >
2 | changes do not get sealed and the court orders do. So
3 |if we were to seal a name change, that seened kind of
4 | weird. So the whole thing was reviewed to see if we
5 | needed to contact the court or if we could process the
6 | request or what action we had to take.

7 Q  And you said you processed half of the

8 | request. You processed the name change and not the

9 | gender change; is that right?

10 A Right. W ask each individual their

11 | preference. And some people choose not to do anyt hing.
12 Q Ckay. So when soneone asks you for both a
13 | nane change and a gender change at the same time, you
14 | ask themtheir preference whether (A) they want nothing
15 | done or (B) they just want the name change done?

16 A That is correct.

17 Q And those are the only two options?

18 A Yes.

19 Q  And why don't you process the gender change?
20 A Because under Chio law that's a change that
21 | we do not have the ability to do.
22 Q kay. W'IlIl cone back to that.
23 So you asked in this instance Stacie Ray
24 | whet her she wanted to have nothing done or whether she
25 | wanted to have only the name change done; is that
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1 |right?
2 A Correct.
3 Q  And then she told you what?
4 A | believe she requested that we process the
5 | nane change. So we held onto the paperwork, processed
6 | her nane change and updated her record accordingly.
7 Q General | y speaking, how conmon are requests
8 | just for nanme change?
9 A W\ probably receive 25 per week.
10 Q Ckay. So that initself is not unusual, it
11 | was just the formthat was unusual here as you were
12 | discussing?
13 A The formwas not what we expect for a |egal
14 | nane change.
15 Q  About how often do you receive requests for a
16 | gender change?
17 A To my know edge one a nonth.
18 Q One a nonth for how | ong?
19 A The past year.
20 Q Ckay. \WWhat about before that?
21 A Very infrequently. | think -- well,
22 | specifically what are you -- for what kind of change?
23 Q Well, are there nultiple ways to change the
24 | gender narker?
25 A There are no ways to change a gender narker.
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Q

It, just generally speaking that happens about once a

nmonth over the past year?

A
Q

| ess frequently you're saying?

A

Q
A

Q

of these requests. What does it ook |ike when such a

request cones in?

A
Q

the request to you to change their gender narker?

A

the state, they could look a little bit different, but

we usually ask for a court order

with the types of verbiage that they use, the type of
request that is made. So they're not a standard format
necessarily. It's just different information is

provi ded.

copy or certified, we'll go ahead and reviewit to see

36
Ckay. So when people request that you change

Yes.

And previous to the past year it happened
Yes.

About how often?

It's hard to say. Maybe a few a year

Ckay. Can you tal k about the nature of any

Such a request as what?

What does it |look |ike when someone nakes

| woul d inmagine it depends upon the court,

The court orders have all been very different

As long as the court order is an original
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37
iIf it can be processed.

Q Ckay. So when you say you ask for a court
order, why do you do that?

A For those individuals that have a m stake on
their birth record we woul d request that you go to do a
correction. Al corrections that have a mstake are
usual Iy done through a court and the court -- whatever
evi dence you need to provide to that individual through
the court system They then send us the request to our
departnment ordering us to make the change, and that's
what we expect to have in order to do the process.

Q So there are sone instances where you'll
change the gender marker?

MR, BLAKE: (bjection.

A W don't have the ability to change a gender
nar ker .

Q  Then why are you requesting a court order
fromfol ks that are asking you to change the gender
mar ker ?

A |f you want to nake a correction to your
birth record for the sex because it was not entered
correctly at the tine of birth, then we do ask for a
court order, because there's evidence that you woul d
need to produce in order for that correction to be

done.
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38
Q So if sonmeone asserts that there was a

m stake, you'll process a change for their gender

mar ker ?
MR. BLAKE: (njection. Hypothetical.
| f you know, go ahead.
A | f soneone knows a m stake has been done,

goes to court and asks that their sex information be
changed, we can do that.
Q So it's physically possible to change the
gender marker designation?
MR. BLAKE: (njection.
A W don't have a gender nmarker designation.

Q | see.

(Thereupon, Plaintiff's Exhibit 3 was narked

for purposes of identification.)

BY MS. BONHAM

Q |"mgoing to hand you what's been marked
Exhibit 3. Do you recognize this document?

A It's a certified birth abstract.

Q And how do you recognize it?

A It's the formthat's certified and it tells
what health district issued it.

Q And is this comonly referred to as a birth
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1 |certificate?

2 A Yes.

3 Q |'s that your signature near the bottom

4 | right-hand corner?

5 A It is.

6 Q So did you produce this docunent?

I A No.

8 Q  Wo produced it?

9 A Mahoni ng County CGeneral Health District.

10 Q  And then you signed it?

11 A That signature is in the system

12 Q And what is the effect of attaching your

13 | signature to this?

14 A W have a centralized database so any birth
15 | record that is issued out of the database gets the

16 | State Registrar's signature.

17 Q  And what does that do for a record to get the
18 | State Registrar's signature on it?

19 A It's one of the conponents of getting a
20 | certified copy.
21 Q Can | have you read the nane on the birth
22 | certificate that we're | ooking at.
23 A The name on the birth record is
24 | Ashl ey Abigail Breda.
25 Q And can | have you read where it says "Sex."
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1 A The sex is listed as male.
2 Q \Were it says "Sex" on this birth record
3 | would you agree that's comonly what someone woul d use
4 |to indicate whether they were male or fenale?
5 MR BLAKE: (njection.
6 A \What was the question?
.
8 Q \Were it says "Sex" on this birth certificate
9 | next to the word "Male," would you agree that's what
10 | soneone woul d conmonly use to indicate whether they
11 | were nale or fenale?
12 MR, BLAKE: (bjection.
13 A | don't know how people use a certified copy
14 | of a birth record and in what capacity, so | can't say.
15 Q Do you have a driver's |icense?
16 A Yes, | do.
17 Q Does it designate whether you're male or
18 | fenmal e?
19 A | believe it does.
20 Q Can | ask you how you identify? Do you
21 |identify as male or fenale?
22 A Fenal e,
23 Q Does your driver's license say female?
24 A | believe it does.
25 Q  And when you take it out and showit to
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1 | somebody, is that congruent with how you | ook and feel’?1
2 MR BLAKE: Objection.

3 Go ahead. Ooviously at this point she's not
4 | testifying on behal f of ODH how her subjective feelings
5 | are, but go ahead if you know.

6 A | don't really put any thought into it.

7 Q Ckay. But if you were to take out your

8 |driver's license right now and show it to ne and it

9 |says female on it and I'mlooking at you, Ms. Nagy, is
10 | that an accurate reflection of who you are as a woman?
11 MR. BLAKE: The sane objection.

12 A | guess so, sure. It also says | weigh

13 | 150 pounds too. | don't think that's accurate, but...
14 Q So we can agree -- I'ma woman. | identify
15 | as a woman. | have a driver's license that says fenale
16 | and | take it out to indicate that I'ma wonman, that's
17 | how | use it, and is that how you use your driver's

18 | license, you take it out and show it to ne?

19 MR. BLAKE: The sane objection.
20 Q You feel likeit's right?
21 A | feel Iike it's right.
22 Q Ckay. So I'mgoing to refer to this
23 | designation where it says, for exanple, Sex: Mle on
24 | the birth certificate that's Exhibit 3 generally as the
25 | gender designation on the birth certificate throughout
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1 | the deposition.
2 MR BLAKE: Is there a question?
3 | BY M5. BONHAM
4 Q And we can use this to refer back to indicate
5 | what we're tal king about if we have a di sagreenent
6 | about that. Let's put that aside and re-visit the
7 | Conplaint, which is Exhibit 2.

8 So you said you've never nmet Stacie Ray, the
9 |first Plaintiff [isted on the Conplaint caption. You
10 | don't know her but you have tal ked about her as you're
11 | previously testifying, and that was in the context of

12 | her making this request for a change of nane and

13 | gender --

14 A That is correct.

15 Q -- to CDH?

16 And you were able to process only the nane
17 | change that was court ordered for her?

18 A That is correct.

19 Q And that's because -- Let's just clarify why
20 | that is.

21 Why woul dn't you process the half of the

22 | court order that directed the gender change?

23 A The change that was requested is not

24 | something that we have statute over in law, so we coul d
25 [ not conply with that part of the court order, but we
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1 | could do the I egal name change. *
2 Q So it's the Departnent's position that you

3 |can't doit or you won't do it in the case of Stacie

4 | Ray?

5 MR. BLAKE: njection.

6 A It doesn't matter who requests it, we don't
7 | have the capacity through our law to nmake that

8 | particular change on a birth record.

9 Q And why is that?

10 A Vell, first of all, we don't have a gender
11 | field to change and --

12 Q But we can agree -- I'msorry to interrupt
13 | you. W can agree what we're tal king about here is on
14 | Exhibit 3 where it says "Sex: Male"?

15 MR. BLAKE: (njection.

16 | BY M5. BONHAM

17 Q That field soneone ordered a change of ?

18 MR. BLAKE: (njection.

19 | BY M5. BONHAM
20 Q And ODH can't or won't change it in the case
21 | of Stacie Ray. Wy is that?
22 MR. BLAKE: (njection.
23 A That particular field is designated as sex.
24 | There are changes that we do make via |aw that enable
25 | us to do like a legal name change to change parentage,
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1 | to do adoptions. That particular change is not *
2 | reflected in our |aw as something that we can legally
3 | do, so we did not feel that we could conply with that
4 | court order but we could do the I egal name change part.
5 Q But you had changed that field in the past
6 | for other people, not Stacie Ray but in other
7 | instances?
8 A Yes.
9 Q And you can do it?
10 A Yes.
11 Q So you do it in other cases but not here in
12 | Stacie Ray's case?
13 A In Stacie Ray's case in reviewing the court
14 | order we determned that that was not sonething that we
15 | could legally do under our |aw.
16 Q Ckay. Wiy was that exactly? How was that
17 | court order different than the court orders in other
18 | instances where you have changed that field?
19 A Vell, in sone instances if there's a m stake
20 | documenting the event at the time of birth, those
21 | corrections we can do and we have done.
22 In this particular case there was no need for
23 | correction because the event information was correct at
24 | birth, thereby we could not conply with that conponent
25 | of the court order, but we could go ahead and do her
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1 | legal nanme change.

2 Q  And what does that nean that that was

3 | corrected at birth? \Wat does that nmean to ODH?

4 A Vel l, for exanple, and this is ny personal

5 | exanple, | had twins, a boy and a girl. M girl was

6 | born first. \Wen you enter information into the system
7 | when you have multiples, a clerk is able to copy over

8 |the first birth record in order to produce the second

9 |or third. That clerk did that and brought over all of
10 | ny daughter's nedical information, which included her
11 | sex, onto ny little boy's birth record.

12 One day when | was using his birth record to
13 | put himinto preschool | finally found that that sex

14 | designation on his birth record actually said female.
15 | So | contacted the hospital. They reviewed the record.
16 | They agreed that there was a mstake in putting the

17 | health information into his record at the time of

18 | birth. | got medical documentation together through

19 | the hospital, went to court and corrected that
20 | information. It was sent over to the Health Department
21 | where his docunent was corrected. So now his sex
22 | information on his birth record now says nale.
23 In that particular instance obviously it was
24 | recorded wong at the time of birth so it was corrected
25 | through the court and corrected through our office. So
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1 [ we diddoit.

2 Q  ay.

3 MR. BLAKE: \We've been going about an hour

4 |1 don't know, do you want to break in the next few

5 | mnutes?

6 MS. BONHAM  Oh, sure thing. Yeah, we can

7 | break now if you w sh

8 MR BLAKE: Is this a good stopping tinme?

9 MS. BONHAM  Yeah.

10 (A recess was taken.)

11 MS. BONHAM  Let's resune.

12 Q W were on a break and | think you said you
13 | had a point of clarification?

14 A Yes. Fromreviewing with ny counsel, |

15 | actually have met very briefly Ms. Ray, Stacie Ray, one
16 | of the Plaintiffs.

17 She did come into the Vital Statistics Ofice
18 | to inquire about changing her birth record, and | tell
19 | everyone pretty nuch the sane pathway to do a
20 | correction is taking your information to the court. W
21 | direct themto the proper court and fromthere we
22 | expect themto follow the process and then submt the
23 | paperwork for consideration. So that was kind of our
24 | meeting.
25 Q Ckay. So that's basically what you told
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1 | Stacie Ray?

2 A Unh-huh.

3 Q Do you renenber how | ong ago that was?

4 A | have no idea.

5 Q  The past five years?

6 A Yes.

7 Q The past year?

8 A No, | wouldn't think so.

9 Q Did she indicate at that time that she wanted
10 | to have both a name and a gender change on the birth

11 | record?

12 A My conversation with her -- to be honest |

13 | have a lot of conversations with a |ot of people, but
14 |in particular | do remenber her being very distraught,
15 | that she needed a correction done in order to take sone
16 | training.

17 She was trying to get all this done so she

18 | could do the training, and | just basically said the

19 | way you get a correction done is you have to then apply
20 | to the Probate Court where you reside and this, this
21 | and this. And | said when we get the paperwork, we'll
22 |reviewit and see if we can go ahead and do the
23 | correction for you.
24 |'mnot a lawer. | don't give |egal advice.
25 | That's all | can pretty much tell anyone that needs
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1 | sonething to look different on their record, that they48
2 | just have to go to court and do what the court asks
3 |themto do and provide whatever docunentation. Because
4 |1 don"t know that, | don't know the cost. W just kind
5 | of send themon the right pathway for themto pursue
6 | and send the paperwork.
7 Q Ckay. So that's what you did in Stacie Ray's
8 | case?
9 A Unh-huh.
10 Q Sort of a general statenent?
11 A Right. There's nothing that we could do.
12 | She's on-site. W understand that she had an issue but
13 | we can't do things through our office just by her
14 | showing up. So this is what she woul d have to do.
15 Q So you do need to get a court order to get a
16 | nane change?
17 A Yes, you do.
18 Q Fromthe Probate Court where you live?
19 A Usual Iy it's where you reside, yes.
20 Q And are there other courts you can go to or
21 | other options?
22 A For changes -- like, for exanmple, if the
23 | parentage of a child is changing, they lunp in changing
24 | the child' s nane at that time. So if you want to cal
25 | that a legal name change | guess you coul d.
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1 But for individuals who are not changing ®
2 | parentage and they just want to change that particular
3 | name information, just a |legal nane change through the
4 | court is what we request. And then it's optiona

5 | whether or not you even want to file with us.

6 Q So just as a point of clarification. | think
7 | you testified before that it's atypical to have a court
8 | order when you're requesting just a nanme change?

9 A Correct.

10 Q Can you explain that to ne. You need to get
11 | the court order but it's atypical to file it with you
12 | or what's the procedure?

13 A So | can just tell you what we receive on our
14 | end, what our forms look like. | can't tell you what
15 | the court does or doesn't do or maybe there's multiple
16 | docunents but we only get what we get.

17 Usual |y what happens from many courts is

18 |there's aform |[It's actually called court-ordered

19 | correction. Wen the court sends us that information,
20 | the top tells us the information that is currently on
21 | the birth record, the incorrect. And then on the other
22 | side it basically says we are asking you that you
23 | correct this information that you currently have, it
24 | should look Iike this, be changed to | ook Iike that
25 | (indicating.) It could be just one thing, it could be
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1 | nultiple things.

2 But that actually is part of the court order.
3 | It's just like our little document. That's because we
4 | are not necessarily staff trained to go through many,

5 | many pages of |egal paragraphs to try to figure out

6 | what is needed, so a lot of times our end result even
7 | though let's say we get a packet, we're really just

8 | looking for that court-ordered correction docunent that
9 | we can type fromto get the right spellings and the

10 | right information corrected.

11 That is a totally different document than

12 | when soneone is asking for a |legal name change. It

13 | actually has a different title. It [ooks different.

14 | You can change nmultiple names, just your |ast name.

15 |[It's not a correction, it's a |egal nane change.

16 The corrections are sealed so the docunents
17 | look different.

18 A legal name change formif you chose to file
19 |a certified copy with us to update your record, those
20 | remain public. And those are attachnents, and they're
21 | also footnoted at the bottomof the certificate so
22 | anyone knows that you have a |egal name change on file.
23 | \Wereas, a correction those docunents no one would be
24 | any wiser that something had been produced at one tine
25 | that was incorrect. We corrected it, now the docunment
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1 | looks the way it should have | ooked fromlike day one >
2 | let's say.

3 Q | see. That's very hel pful

4 So in Stacie Ray's case the reason that this
5 | was confusing is because it was a court-ordered

6 | correction for both the name and gender change

7 | together?

8 A So if she woul d have put both of hers on the
9 | sane docunent, for us processing it's confusing. A

10 | legal name change is public and goes one direction. A
11 | court-ordered correction nmeans that we're going to seal
12 | paperwork in our vault correcting our information. The
13 |[two travel different paths but they were on the same

14 | docunent. So when nultiple requests come in |ike that,
15 |it's challenging for us and we get assistance to figure
16 | out what we shoul d do.

17 Q So then in her case when you did process the
18 | nane change, even though it was on this unusual form
19 | you processed it as a public record so there is a
20 | record of her name having been changed?
21 A Right. It's also recorded. Anyone who woul d
22 | come through as a court-ordered correction with their
23 | legal name change, yeah.
24 Q But other types of information on a
25 | court-ordered correction would be sealed in the vault?
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1 A Ri ght.
2 Q  And so the way you handle the correction is
3 | that there's just a new record and nobody knows?
4 A (Nodding head in the affirmative.)
5 Q Can you give an audi bl e.
6 A Oh. Yes. I'msorry. Sorry.
7 Q So in instances that you've nentioned where
8 | you have done a change to the gender marker -- or we
9 | can call this designation we've been discussing on
10 | Exhibit 3 gender or sex marker interchangeably so we
11 | have the shared understanding.
12 I n instances where you have changed |ike that
13 | for your son, is that information sealed in the vault?
14 A Yes, it is.
15 Q So the fact of that change as you said no one
16 | woul d be the wiser?
17 A  Right.
18 Q Because it's a correction?
19 A It's a correction so now his bhirth record
20 | looks the way it shoul d have | ooked from day one.
21 Q So regarding Stacie Ray we've been through
22 | her interactions with you totally; is that right? You
23 | haven't had further interactions with her that we
24 | haven't discussed?
25 A Correct.
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1 MR BLAKE: Is that a court-ordered >
2 | correction or just a --

3 A Listen --

4 (Laughter.)

5 | BY MS. BONHAM

6 Q Solet ne direct you back to the Conpl aint

7 | caption on Exhibit 2 and we'll go through and talk

8 | about Basil Argento.

9 A Ckay.

10 Q  You said you have never met himin person; is
11 | that right?

12 A Yes, that is correct.

13 Q But have you reviewed any kind of records

14 | related to hinf

15 A |f Basil had a simlar product sent to us,

16 | which woul d be a |egal nane change enbedded in a court
17 | order asking for additional changes to be done to the
18 | record, that would have been reviewed.

19 Q But you don't know whether that occurred?
20 A It probably did because it wasn't a formthat
21 | we were famliar with and we al ways nmake sure that we
22 | get further review and okay to go ahead and process
23 | something. And that if we need to reach out to the
24 | custoner that everyone is aware that this is what we're
25 | going to do.
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1 Q Ckay. And how do you know that that would >
2 | have been an unusual form do you recall?

3 A Again, if the legal nane change is enbedded
4 |in acourt order, then we do a review process and we

5 |usually get legal counsel advice as far as should we

6 | send a letter, do we make a phone call, are there any
7 | other problems with the paperwork, and then we go from
8 | there.

9 Q Do you recall specifically whether that was
10 | the case as to Basil Argento?

11 A Specifically, no.

12 Q Do you recall having any conversation wth
13 | anyone related to Basil Argento?

14 A | do not nmake the phone calls. |f a phone
15 | call is made back to an individual that submtted a

16 | court order, usually Rena would do a phone call, if

17 | necessary.

18 Q Do you know if she did one in this instance?
19 A | do not know of f hand, no.
20 Q Did you ever talk to anyone el se about
21 | Basil Argento?
22 A No, just the people who process. Rena, maybe
23 | legal counsel, but that would be it.
24 Q Do you renenber specifically whether you had
25 | conversations about himor not?
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1 A No.

2 Q Then let's turn to the fourth Plaintiff

3 | listed on the caption of the Conplaint that's

4 | Exhibit 2, Ashley Breda.

5 Do you know her personal |y?

6 A No, | do not.

7 Q Have you ever met her in person?

8 A No, | have not.

9 Q Have you ever spoken to her?

10 A No, | have not.

11 Q Have you corresponded with her?

12 A No.

13 Q Have you ever spoken to anyone about her?
14 A No.

15 Q Did you ever see any records related to her
16 | or nentioning her?

17 A Not to ny know edge, no.

18 Q Do you have any know edge of her at all?

19 A No.
20 Q To prepare for the deposition did you review
21 | anything or ask anyone about anything related to her?
22 A No.
23 M5. BONHAM  And |'mgoing to ask about our
24 | fourth Plaintiff who's a Jane Doe Plaintiff, and |I'm
25 | going to just ask that any nention of Jane Doe on the
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1 | transcript be designated as attorneys' eyes only. >
2 Can we agree to that?

3 MR BLAKE: Absol utely.

4 MS. BONHAM  Thanks.

5 Q Do you know the identity of the Jane Doe

6 | Plaintiff in this case?

7 A | do not.

8 Q Have you ever reviewed any records related to
9 | the Jane Doe in this case?

10 A Not know ng that individual's nane, no.

11 Q Ckay. So are you aware that these four

12 | people, Stacie Ray, Basil Argento, Ashley Breda and

13 | Jane Doe are alleging in this Conplaint that the Chio
14 | Health Departnent's policy of not changing the gender
15 | or sex designation on their birth record

16 | unconstitutionally discrimnates against transgender

17 | people born in the state of Onio?

18 A |'maware that's their conplaint, yes.

19 Q Do you have an understanding of the basis of
20 | their clainms?
21 A |'ve read through the Conplaint.
22 Q Can you describe your general understanding
23 | of the clains.
24 A Fromthe processing standpoint that ny office
25 | does it is ny understanding that they w shed that the
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1 | court orders be evaluated differently so we can correct57
2 |their birth record sex, which we currently do not do.

3 Q  And do you have a general understanding of

4 | the Health Department's defenses against those clains?
5 A Yes, | do.

6 Q Can you describe that to ne.

7 A W do corrections to the birth record right

8 | now. W currently do not have the basis in lawto

9 | correct gender. |It's sonething we don't collect. It's
10 | sonething that was not a mstake at the time of birth.
11 | So at this point we have reviewed our statute to

12 | determine that this is sonething that we cannot correct
13 | for an individual because it was a snapshot that was

14 | correct at the time of birth.

15 Q | want to ask you a little bit about that.

16 First, | think you just testified that gender
17 | is something that you don't correct?

18 A Correct.

19 Q So it's your contention that the sex narker
20 | on the birth record is not related to gender?
21 A The sex marker is information that's provided
22 | to us by the healthcare professional that assists in
23 | the delivery and that medical information is provided
24 | to us based on the biological genitalia of the infant
25 | that's born.
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1 So that's not something that's provided by >
2 | the parents, nor the child. That's sonmething that the
3 | hospital, physician, nurse, mdwfe provides to us

4 | regarding the event.

5 Q So what the attending physician at birth

6 | understands about the genitalia is what the Health

7 | Departnent believes to be the sex that's accurate to

8 | record?

9 MR, BLAKE: (bjection.

10 Go ahead if you understand what belief neans.
11 | That's just vague. | don't know what you nean by

12 | belief, that's all.

13 A | woul d presune that a nedical professional
14 | that is helping or assisting the delivery of a birth

15 | knows how to identify a male or a female newborn. So
16 | we think that that woul d be correct information that we
17 | were receiving fromthat individual.

18 Q And as you testified that's collected based
19 | on the doctor's understanding of the child s genitals?
20 A Yes.
21 Q Do you understand that the Plaintiffs in this
22 | case and others requesting a change to their gender or
23 | sex designation on the birth record are asking for the
24 | Department to change where it says sex and then it's
25 | followed by nale or female?
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1 A | understand the Plaintiffs are asking for a59
2 | change in information that we don't collect,

3 | believe that when | reviewed these

4 | particular court orders with other individuals that not
5 |once did it end up indicating that the sex information
6 | was incorrect. W don't collect gender. There's

7 | nothing to correct. It wasn't a m stake.

8 This is a historical document that gives us

9 | statistical information about the event surrounding the
10 [ birth and it was recorded correctly at that tinme.

11 Q So when you use the word "snapshot," that's
12 | cone up in a couple of the docunents that the

13 | Departnment produced in the litigation, what do you nmean
14 | by snapshot ?

15 A Vel |, things can change. Qbviously when a

16 [ child is born there are certain statistical things that
17 | happen. | nean, you know, you're a certain |ength,

18 |you're a certain weight, you're a certain sex. You may
19 | have certain parents at the time of your birth. O

20 | course we all grow and naybe some people get adopted or
21 | they're parentage change or you change your nane,

22 | whatever, but at the tine we certify that the facts

23 | surrounding the birth were correct and this information
24 | was attested by a physician or whoever was hel ping the
25 | parents through the birth process and it was correct.
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1 Q So when you use the word "snapshot” you're ”
2 | referring to as we've seen in Exhibit 3 the sex or

3 | gender marker which lists male or female after it, that
4 |is a snapshot in time at the moment of birth fromthe

5 | physician's understanding of the child's genitals?

6 A Yes.

7 Q Do you consider every field on the birth

8 |record to represent a snapshot?

9 A Some. Your date of birth is probably

10 | sonething that woul d not change, hopefully. Unless

11 |[there is a mstake and the information is wong such as
12 | your momis birthplace. Mybe you get adopted or you

13 | get different [egal guardians, that information could
14 | change.

15 Again, you can change your nane but when the
16 |record is filed, your birth date, things |ike that

17 | usually there's a couple of fields that woul d probably
18 | never ever, ever, ever change but other ones could.

19 Q So this docunent which is we agreed comonly
20 |referred to as a birth certificate, Exhibit 3 that
21 | we're looking at it, this is one piece of paper; is
22 | that right?
23 A That is correct.
24 Q If | requested this | get one piece of paper?
25 A Yes.
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1 Q  That shows all your fields and your >
2 | signature?

3 A Yes.

4 Q And the State of Onio.

5 And sone fields on here it's ODH s contention
6 | are snapshots in time that never change and ot her

7 | fields change?

8 A They coul d possibly change, sure.

9 Q As we discussed, for exanple, parentage and
10 | nane?

11 A Uh- huh.

12 Q So the whol e docunent can't be a snapshot in
13 | tine because sonme fields on it change; is that right?
14 MR, BLAKE: (bjection.

15 A Statistically we take the facts of bhirth as
16 | being true and consistent as far as the birth event.

17 Now, this particular certificate of birth are
18 | just basic fields that we get fromthat event. |If

19 |[they're are incorrect, we can correct them |f not,
20 | they don't just change. |It's just what it is.
21 | nean, again, you don't have to necessarily
22 | go by this nane that's on your birth certificate.
23 | Maybe you got narried or divorced or taken on another
24 | name. You don't have to notify us. It doesn't nean
25 | that the information on the birth certificate i s wong.
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1 | It just neans when you were born these were the facts.62
2 | W certify that these are the facts that we have and we
3 | give themto you to do what you want to do with them

4 Q But if | do submt to you that ny nane has

5 | changed, you'll change it on the birth record?

6 A Correct. But nore often than not someone has
7 | changed their name and we have no know edge of that.

8 So, | nean, | can't tell you how many people
9 | have processed a | egal name change and out of those how
10 | many we actually end up receiving, but | can tell you a
11 | lot of people get married and divorced and we have no
12 | knowl edge of what's happening there, which doesn't mean
13 |[that this is any nore inaccurate. This is exactly what
14 | happened the day you were born.

15 Q So let's talk about accuracy a little hit.

16 |f | have had a | egal name change and |

17 | haven't changed ny birth record, then the nane on

18 | another identity document that | have changed or ny

19 | legal name change that | got would be incongruent with
20 [ this birth record; is that right?
21 A The two of themtogether bridge how you were
22 | born, what you currently want to legally go by, and the
23 | two of themtogether nake that assunption.
24 Q In other words, these two documents woul dn't
25 | match?
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1 A Correct.

2 Q Andif | went and got a |egal nane change and
3 |then | submtted it to you and you changed the birth

4 | record, then I would have two docunments that matched?

5 A Theoretically.

6 Q And in that instance the name field on those
7 | docunents if the change was processed correctly would

8 | match?

9 A Yes.

10 Q But in the name context there would be a

11 | record of that having changed?

12 A |f you submtted the [ egal nanme change to us,
13 | sure.

14 Q Because as you testified previously, in the
15 | nane change context you don't consider that to be a

16 | correction and doesn't go in the vault?

17 A No, correct. And it's also footnoted so

18 | people know that the name that is currently on your

19 | birth certificate was not the name as it was originally
20 | filed.
21 Q But that's not so with parentage in the case
22 | of an adoption?
23 A Correct.
24 Q Ckay. Can you take me through what happens
25 | wth parentage in the case of an adoption if soneone
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1 | needs that to be corrected? >
2 A Sure. In the case of a child going through

3 | an adoption it can be one of two things. Either one

4 | parent has gotten married so we're going to just add a
5 | father to step-parent adoption, or a child wll be

6 | getting one or two brand new parents.

7 W\ have a particular statute that allows us

8 |the ability to recreate the birth record by sealing

9 | down whatever facts were recorded at the tinme of birth
10 | and bringing back that record with a new name if

11 | applicable, new parent information. The date of birth
12 | would stay the same, the file date still stays the

13 | sane, and the state file nunber does change. But we do
14 | take the information that the court provides us from
15 | the adoption information so we can conplete out just

16 | the mnimuminformation regarding the parentage and the
17 | child.

18 The original record facts still remain but

19 | the legal paperwork that you could purchase woul d
20 | change.
21 So the original court information and if
22 |there is a paper record are sealed up in the vault and
23 | they're only able to be made copies or given back to a
24 | parent if the proper adoption procedure |aws. But as
25 | far as everyone is concerned that paperwork is not to
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1 | be disclosed and the new | egal information remins on ”
2 | file.

3 Q |s there any limt to when in tine after the
4 | birth you can go and change that?

5 MR BLAKE: (njection.

6 A Specifically an adoption?

7 Q Yes.

8 A Not to ny know edge. You can be adopted up
9 |until your md-twenties pretty nuch.

10 Q  And that same process woul d take place?

11 A Yes.

12 Q And as you testified previously a simlar

13 | correction in sealing of records in the vault occurs
14 | when there's a mstake as to the gender or sex narker?
15 A If there is a mstake recording the facts at
16 | the time of birth, you can get a court-ordered

17 | correction which allows us the ability to seal down

18 | your original record and bring it back updating

19 | whatever fact was wong. And then that would be the
20 | only copy that you would have, right. So we do seal it
21 | down,
22 Q  You gave nme one exanple of an instance where
23 | the Department would consider the sex or gender
24 | designation to have been mi staken, which was your twn
25 | son. Can you give ne exanples of other instances that

Mike Mobley Reporting | 800.894.4327 | www.MobleyReporting.com
Cincinnati - Columbus - Dayton


http://www.MobleyReporting.com

Case: 2:18’%’&%%%3%/','\4'@\/.\/\7&5&41\{/ RSy Filed: 01/10/20 Page: 66 of 220 PAGEID #; 405 Nagy

1 | you would consider to be a mstake and then changed? ”
2 A A m stake anywhere in the record or --

3 Q As to the sex or gender marker.

4 A The only other would be there are very few

5 |infants born that because of their gestation they were
6 | born alive but only lived for a few mnutes and the

7 | baby died. Mny of those children if they're under 18,
8 | 19 weeks they are undeterm ned, so their sex

9 | designation on their birth record would be

10 | undet erm ned.

11 |f for sone reason -- there's very few, but
12 |if the child did survive, usually the parent or the

13 | parents would work with the hospital or their physician
14 | to determne later on that they would want to update
15 | the record to male to female once the child is of age
16 | and they can actually tell what the sex designation is
17 | and then they could go to court to update the record.
18 | But we do have quite a few records that would remain
19 | undeterm ned just because the baby died and it's never
20 | updat ed.
21 Q Ckay. So far it appears to ne based on your
22 | testinony that there are three possible fields that
23 | could be listed after that sex or gender designation
24 | Male, female, or undeterm ned?
25 A Yes.
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1 Q Are there any others? 67
2 A V& do have one certificate that does list a
3 | different sex -- and why am| drawing a blank? |'l]
4 | come back to that. | can't -- I'msorry.

5 Q That's no problem Is it --

6 A It's like intersex. | forget the word

7 | of fhand.

8 Q |s it an ol d-fashioned word for --

9 A | "' mthinking about every word except | know
10 | what it is. Ch, hermaphrodite. |It's hermaphrodite.
11 | Sorry.

12 Q Thank you.

13 So you have one certificate --

14 One.

15 Q - that says hermaphrodite. Ckay.

16 Did you produce that in the litigation?
17 A | honestly don't know.

18 Q (kay. And you only have that one?

19 A Yes.

20 Q Do you know when it's fron®

21 A Wien as in when we --

22 Q O when it was --

23 A Updat ed?

24 Q Cr eat ed.

25 A Wthin the past two to three years we
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1 | received a court order asking us to update the sex ”
2 | field to hermaphrodite. W reviewed it and we did it.
3 Q How do you distinguish that fromthe

4 | undeterm ned designation that you use?

5 A My recol lection fromreview ng the paperworKk
6 | was that this individual went to court, successfully

7 | proved that -- I'msorry, | don"t knowif this

8 | individual goes by he or she but felt that they had

9 | both sex organs. They had a doctor that verifiedit.
10 | They submtted the court docunentation. The court
11 | agreed. And this individual felt very strongly that
12 | they were both, and we reviewed the court information
13 | and so we did update to indicate that this individua
14 | was a hernmaphrodite. But that is the only record that
15 | has that other distinction.
16 Q  To your know edge has anyone el se nade a
17 | simlar request for their sex or gender narker to
18 | change to reflect that they consider thenselves to be
19 | both genders?
20 A No. That was the only -- first and only |'ve
21 | ever had in ny 20 years.
22 Q Wth that particular request?
23 A Yes.
24 Q Have you received other requests from people
25 | who identify as intersex?
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1 A Not to ny know edge, no. ”
2 Q Just to be clear. Have you received any

3 | request for any change to the sex or gender nmarker from
4 | an individual who identified as intersex?

5 A | have never read a court order indicating

6 | intersex, no.

7 Q Have you ever, court order or not, received a
8 | request froma person who is intersex identified to

9 | change their sex or gender marker on their birth record
10 | in any way?

11 A Those don't come directly to me so | can't

12 | say for certainty. But it depends on howit would conme
13 | through. A request could be a phone call. It could be
14 | just a piece of paper.

15 W\ basically direct people if they need a

16 | correction done to their birth record to please visit a
17 | court, and we can help themfind a proper pathway to

18 | get there and then fromthere | really don't know

19 Q So you don't know or you don't renenber is
20 | your testinony?
21 A Yeah.
22 Q Who woul d know that information?
23 A Vel |, can you specify what you nean by a
24 | request? Is it just Iike any request --
25 Q Li ke you said verbal, witten; isn't that
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1 | correct?

2 A It could have cone through a nunber of -- we
3 | have eight phone people. W have a few phone people

4 | that reviewthe mail that puts standardized letters in
5 | there.

6 | guess a congl oneration of people could

7 | probably say if they've ever had contact with soneone
8 |inquiring about changes, but if it's not specifically
9 | getting through the process where it's being reviewed
10 |[it's hard to say how many times interactions may have
11 | occurred at different stations around the Department.
12 Q |f the request had occurred in witing, would
13 | the Department have records of the correspondence?

14 A No.

15 Q Wy not?

16 A Ve only keep themfor two years. So many

17 |tines if a request comes in, there is no application,
18 |there is no court paperwork, there is no noney, it's
19 | just sonmething handwitten, we usually send back the
20 | original correspondence with a standardized letter
21 | saying that we weren't able to assist you because
22 | there's nothing here that we can process. So we think
23 | this is what you want so you need to send back the
24 | followng information so we can try to do your request.
25 Q And you only retain that kind of
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1 | correspondence for two years? B
2 A Yes.

3 Q |f you do take further action, for instance
4 | processing the request, do you retain records of that

5 | for longer?

6 A No, two years.

7 Q Everything is two years?

8 A Yeah.

9 Q Do you record those requests in any other

10 | way?

11 A No. |If it has no noney, we don't record them
12 | in our system

13 Q  And can you tell me what you mean by "has no
14 | noney"?

15 A |f you put a request through our office to
16 | purchase a certificate and there is noney attached, we
17 | have a cash systemthat woul d have how much you sent

18 | us, a check or noney order, whatever, cash, the

19 | request, and so we can go ahead and process those first
20 |in and first out, understand what we did.
21 So if you get a product fromus that doesn't
22 | match your expectation we can go back in and nake sure
23 | that you paid for it, it was our office that processed
24 | it and we can go ahead and do an exchange or, you know,
25 | review the paperwork again to nmake sure we typed it
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1 | correctly. So we do have record of all of that. "
2 But if you send something more of an inquiry
3 | or something that really needs our processing, we're

4 | not changing anything, we're not going to produce a

5 |certificate, we usually have a standardized letter that
6 | we can usually send back to the customer within 24

7 | hours kind of indicating that we need nore something

8 | fromyou and this is how you woul d go ahead and send it
9 | back to us.

10 Q Soif | were to request a change to ny birth
11 | certificate without sending nmoney and actual |y

12 | requesting a new copy al so, that woul d be the sort of
13 | request that you don't keep a record of after two

14 | years?

15 A Correct.

16 Q But if | were to make the request and al so
17 | send you the requisite check and say can you al so issue
18 | ne a new record, you keep that type of request for

19 | longer?
20 A Yes, because one is actually tied to our
21 | electronic application and one is not.
22 Q And the latter category of request, how
23 | exactly do you record that?
24 A The latter category being?
25 Q  The one that cones with the noney.
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1 A So a couple of things. Mst things that comg3

2 |inwth noney are just wanting a certificate so the

3 | application is kept for two years. W generate the

4 | certificate.

5 As |ong as we keep this application, we have

6 | probably a good five years that we can review and say,

7 | yeah, at one tine you requested a certificate, thisis

8 | what we sent out to you.

9 |f it doesn't have noney, if you just sent
10 | like your |egal nanme change, you don't want anything
11 | fromus, we have a different docunent that we do
12 |record. It's a Wrd docunent. So we can find your
13 | I egal paperwork.

14 In case you call and say | sent you

15 | sonething, it doesn't look Iike you processed it, we
16 | have the ability to look at a different like it'sin a
17 | Word docunent that we can correspond |ike old and new
18 | nanes so we can search for it and verify when we

19 | received it, who processed it, and where it should be
20 | in the Departnent.

21 Q  And how long do you keep that certified

22 | record?

23 A That |ist -- we have a good five or six years
24 | of that [|ist.

25 Q I n cases that you nentioned where the sex or
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1 | gender fieldis initially marked undeterm ned and then74
2 |is later corrected to male or female, about how often
3 | does that occur would you say?

4 A W actually did a review of what records were
5 |remaining in the systemthat still had a sex

6 | designation as U

7 | can tell you that nost of the Us are

8 | deceased infants, and | would say out of the list --

9 |it's avery short list, there's probably under 30 --

10 | maybe four or five eventually got corrected to a gender
11 | or sex designation through the court process. But,

12 | again, nost of themwll remain as U.

13 Q And in cases where those fol ks who did

14 | survive and request a change, in cases where you nade
15 | that change do you require any evidence besides the

16 | court order?

17 A W don't see any of the evidence. W just

18 | receive the court order.

19 Q Ckay. So whatever they need to produce to
20 | prove that, they do it at the court?
21 A Yes.
22 Q | want to re-visit Exhibit 3, which is the
23 | birth record we've been referring to, and go through
24 | that alittle bit.
25 Can a birth certificate be used to verify
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1 | soneone's identity as required by their enployer? b
2 MR BLAKE: Objection.

3 To the extent you know, go ahead and answer.
4 A | don't know the specifics of what other

5 |entities require as far as verifying your identity.

6 Q Do you know whet her generally people use

7 | these birth records that you create to verify their

8 |identity to their enployer?

9 MR, BLAKE: (bjection.

10 A W don't ask why you need a copy of your

11 |certified birth record, so | don't know how many tines
12 | or what people are doing with their birth record. |
13 | have no know edge of that.

14 Q  Wen we were discussing one of the Plaintiffs
15 |[in this case, Stacie Ray, | believe you testified that
16 | she told you she needed a birth record in order to

17 | update sone licensure. |Is that generally right?

18 A Yes.

19 Q  And she was distraught because she coul dn't
20 | doit?
21 A Yeah. Yes.
22 Q So that's one reason that soneone m ght need
23 | a birth certificate to identify themsel ves?
24 MR, BLAKE: (bjection.
25 | BY M5, BONHAM
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1 Q  That you have personal know edge of in your h
2 | capacity at CODH?

3 MR BLAKE: Well, is it in her persona

4 | knowl edge or are we tal king about what ODH knows about ?
5 MS. BONHAM It's obviously both because she
6 | testified about her personal conversation, yeah.

7 MR. BLAKE: So let me just interpose the

8 | objection. To the extent that you or ODH has reached

9 | any conclusion about what the Plaintiffs' believe these
10 | can be used for, you can go ahead and answer.

11 MS. BONHAM Wl |, she can answer ny

12 | question.

13 MR. BLAKE: Yes, you can answer her questi on.
14 A She felt strongly she needed to correct her
15 | birth record.

16 Q And she told you it was because she needed to
17 | take this step in her life, she needed to update her

18 | licensure?

19 A Al | know is that she gave me information
20 | about needing to have this updated so she could go
21 | ahead and | guess take a driving course or some type of
22 | training and she felt strongly that it needed to be
23 | corrected. | don't know if she needed it for the
24 | course, how she was utilizing it, but she wanted the
25 | correction done.
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1 Q So Stacie Ray needed the correct identity "
2 | docunent to identify herself for that purpose --

3 MR. BLAKE: njection.

4 | BY M5. BONHAM

5 Q -- and have other people Iike her in making
6 | these sorts of requests told you why they needed the
7 | request to be honored?

8 A As part of the application process we don't
9 | ask anyone who you are, why you need it when you make
10 | an application for a certified copy of birth because
11 | we're an open records state. | wouldn't know why you
12 | need a certified copy of a birth record or what your
13 | reasons or purposes are. W don't ask it and we don't
14 | verify who you are, so | wouldn't know any of that

15 | information.

16 Q So just to be clear. It's your testinony
17 | that you don't know whether people need to produce

18 | their birth certificates to their enployers sometines
19 | or ever?
20 A | f you request a certified copy of a birth
21 | record, we don't ask why you're requesting it. So |
22 | wouldn't know you're going to take it to an enpl oyer.
23 | | wouldn't know you're enrolling your child. |
24 | wouldn't know you're getting a driver's license. |
25 | don't have any know edge. We don't ask you.
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1 Q So those three things you listed, enrolling b
2 | your child in school, getting a newjob or interacting
3 | with your enployer and getting a driver's |icense are
4 | obviously three instances where you may need to

5 | disclose a birth certificate; is that right?

6 A If that is the opinion of the entity, |

[/ | suppose so.

8 Q So those could be three reasons why someone
9 | requests a copy of their birth certificate fromyou?
10 MR, BLAKE: (bjection.

11 A Sure.

12 Q Can a birth certificate be used to verify an
13 |individual's identity as required to obtain other

14 | identify docunments?

15 You nentioned driver's licenses. \at about
16 | passports?

17 MR, BLAKE: (bjection. Specul ation.

18 A | honestly don't know what the passport

19 | process is for verifying identity.
20 Q  And you mentioned enrolling your child in
21 | school. \What about other educational opportunities?
22 MR BLAKE: (nbjection. Speculation.
23 A | really don't know what other educationa
24 || don't know what the institutions are requiring.
25 Q So looking at Exhibit 3, you did testify that
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1 | thisis arecord that establishes information, right? h
2 A Ri ght.

3 Q  And that includes information about the

4 | subject's identity; is that right?

5 A It includes the facts that you are a United
6 | States citizen, your |egal name, your legal parent's

7 | name, and how ol d you are because of your date of

8 | birth,

9 Q Let's take it field by field. Can you just
10 | identify every field for nme and what that neans.

11 Let's start at the top left where it says

12 | state file nunber

13 A So the state file number is two nunbers put
14 | together. The first four characters is the year that
15 | you're born and then sequentially as birth certificates
16 | are filed throughout the year you get the next

17 | sequential nunber, and it's a six-digit nunber.

18 Q  And are those nunbers related to how you

19 | store these records?
20 A It used to be when they were paper but not
21 | anynore.
22 Q  So why is the nunmber still there?
23 A Because that's how we account for how nany
24 | births happen.
25 Q Do you record the nunber anywhere besi des on
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1 |[the birth certificate? ?

2 A It"s in the electronic file as well. But

3 |that's how we report event information to other

4 |entities because that's a unique nunber. Only you have

5 | that number. O course, there's going to be that

6 | nunber in every other year, but what nmakes it unique is

7 | your year of birth. So that's your unique identifier

8 | for the state.

9 Q Ckay. And so the information on these fields
10 | and this docunent in general is unique to each person;
11 |[is that right?

12 A For us for every -- you could have a person

13 [ wth the sane nane born on the sane day, but we woul d

14 | know that you have a different line item that thisis
15 | your unique number that goes with your facts of the

16 | event.

17 Q So this birth record contains unique

18 |information that is used to identify every unique

19 | person?

20 MR BLAKE: (njection.

21 A |t depends what you nean by unique. Is

22 | everyone's birth date unique? No. You share it with

23 | thousands of other people.

24 Q Sure. But as you said this, for exanple,

25 | what we're looking at is Exhibit 3 is Plaintiff Ashley
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1 | Breda's birth certificate and you're tal king about the81
2 | state file nunmber on the top line.

3 A The state file number hel ps us organize the
4 | facts of every birth that we receive fromall the

5 | different hospitals. So that's how we keep an event

6 | record from you know, not crossing over -- and like |
7 | said, those are specific to identifying the facts of

8 | the event as they occurred so we don't get them

9 | confused with other events.

10 Q So you can tell looking at this that even if
11 | there's another Ashley Abigail Breda that was born in
12 | 1990, that this information is unique to this Ashley
13 | Abigail Breda?

14 A This information is unique to that state file
15 | nunber.

16 Q So this docunent, a birth record, can only
17 | convey information about this one person that has this
18 | state file nunber?

19 A Correct.
20 Q W went through and tal ked about a couple of
21 | these fields that you could change or correct and |
22 | just want to go over each field to make sure we have it
23 | nailed down.
24 So the state file nunber does not ever
25 | change; is that right?
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1 A No, it can change.
2 Q It can change. And, |I'msorry, how can that
3 | change?
4 A |t can change because when we seal down your
5 |information, you will get the next sequential nunber
6 | for that birth year.
7 Q  And can you explain seal down your
8 | information.
9 A So let's say you're doing a change process to
10 | put a father on the record, you're going to do a
11 | paternity change. In those cases the original
12 | information when we have a paternity docunment or court
13 | order asking us to maybe update the nane of the child,
14 | add a father, we can do that. The state file nunber
15 |that goes with this information i s seal ed
16 | electronically. And we also if there's a paper copy we
17 | would renmove that fromour vault and that's seal ed up
18 |and it is typed back up with the information fromthe
19 | court. There's a new state file nunber given and the
20 | 1990 sequencing, the next one available, and it cones
21 | back with a new state file nunber with the new
22 |information as the court has directed us.
23 Q Ckay. | understand.
24 So just to be clear. Wen soneone has a U
25 | designation where the sex or gender field is and they
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1 | later have that corrected to, for instance, a nale >
2 | designation, at that tine they also receive a new state
3 | file nunber and their old record is sealed in the

4 | vault?

5 A Yes. Correct.

6 Q So that new record that they have with the

7 | new sex or gender designation and the new state file

8 | nunber is now the only one that they woul d request to
9 | be contenporaneously true to convey that this is ne?
10 A Correct.

11 Q So just going down the list. As we

12 | discussed, the name can change but that's a little

13 | different. That happens and it remains a public

14 | record. It doesn't go into the vault?

15 A Correct. Any correction to your nane or a
16 | legal name change is not a seal ed docunent. You would
17 | keep your state file number and we just do the

18 | correction to that docunent.

19 Q And you testified earlier that there's a
20 | footnote, but that doesn't go on the birth record
21 |itself, right?
22 It's here where it says "Note" on Exhibit 3,
23 | for exanple?
24 A Correct.
25 Q Are there any other fields that woul d change
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1 | and produce a note like the one we're |ooking at? >
2 A There woul d be. So let's say an exanple is

3 |this is your certificate and you say ny first name

4 | Ashley is spelled incorrectly. | spell it ASHL-Y

5 | but my birth record is reflecting L-E-Y, you can do an
6 | affidavit, which is a notarized docunment that you do

7 | for free at the Health Department or the State. W

8 | wll go ahead and correct that field. A note is put at
9 | the bottomof your certificate indicating that a

10 | correction affidavit is on file correcting the spelling
11 | of your first nanme, and that's produced for you as a

12 | certified copy.

13 So any changes via an affidavit for spelling
14 | mstakes to a nane, your nonis nane, your father's name
15 | and in sone cases your date of birth will reflect as a
16 | note at the bottomand et people know that there is a
17 | change on file that they're not seeing.

18 Q Ckay. And besides the instances you just

19 |listed are there any other instances that woul d produce
20 | such a note?
21 A Any affidavit woul d produce that note. But
22 | court-ordered corrections would not produce a note
23 | because the certificate is reproduced.
24 Q How | ong have you been doing things that way
25 | at the Departnment of Health?
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1 A As far back as when | started 18 years ago.85
2 Q And forgive me for all the questions about
3 | your own records system
4 A That's okay.
5 Q |f sonmeone were to ask ne about m ne,
6 | would --
7 The state file number in instances where you
8 | do get a new one and the old one is seal ed away, does
9 | the Departnment retain a |ink between these two nunbers
10 | so that you could retrieve the seal ed version?
11 A W do have a link. It's inportant because
12 | even though the nunber goes away, the nedical
13 | information and the statistical information that
14 | produce that child' s record still remains and we still
15 | kind of have information that goes with that nunber.
16 | But our legal docunent that we produce no |onger goes
17 |to that nunber. It's reflected as a different state
18 | file number.
19 So we do have a link. Your new number has
20 | the new demographic birth information attached. Your
21 | old one has all the nedical and all the event
22 | information as it occurred, which we don't carry over
23 | to your new information,
24 Q Ckay. Including in instances where that
25 | information was corrected because it was an error?
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1 A None of the medical carries over because ”
2 | obviously for paternity corrections, adoptions that

3 | medical is not the new parent information.

4 In our systemwe don't differentiate a [ot of
5 | times between the different corrections that we do.

6 A correction neans sonething changed |egally.
7 | W have the power to recreate your certificate but we
8 |don't try to figure out if all the nedical is still

9 | adequate for howit was produced, because a lot of the
10 | nedical is also the birth parents and we don't know if
11 |[the newinformation is relevant to the new parent

12 | information that may be created. |f that makes sense?
13 Q  \Wen you're tal king about that medical

14 | information are you referring to additional denmographic
15 | data that's not reflected on this birth record?

16 A Right. On, sorry. Deep dive.

17 Q No, that's fine.

18 What | want to ask is, in instances |ike you
19 | nentioned for your son -- and just to be clear. |'m
20 | using this exanple that we're tal king about to discuss
21 | your know edge in your capacity at the Chio Health
22 | Department, because you al so obviously are al so
23 | responsible not just as his nother but nmore managing
24 | his records.
25 A  Right.
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1 Q Soin this exanple we discussed about your V
2 | son who just had an incorrect gender sex marker when he
3 | was born, in that case there's an old incorrect record
4 | kept in the vault with an old state file nunber that's
5 | linked to the new state file nunber with the new
6 | correct record that is a |egal docunent that he would
7 | get when he requests his birth certificate; is that
8 |right?
9 A You are on -- Yes.
10 Q  Thank you.
11 A That's absolutely correct.
12 Q Ckay. Thank you.
13 This may seemsilly but | want to ask you
14 | sort of mechanical |y when someone is requesting that
15 | their sex or gender narker be changed pursuant to a
16 | court order when there's an error like the certain
17 | instance we just discussed, how mechanically is that
18 | changed? Like how does somebody enter it and produce
19 | the new record? Can you take me through that.
20 A It"s very exciting.
21 Q Briefly if possible.
22 A The first thing we do when we get a court
23 |order is verify that there is a child that matches the
24 | court order. Sonetimes we get court orders for kids
25 | that weren't bornin Chio so we can't do anything for
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1 | those.
2 So once we're able to identify the correct
3 |record there is a series of key strokes. | think you
4 | may have a nanual we may have provided that actually
5 | wal ks you through how to use our system But basically
6 | we ask for -- there's two types of correction
7 | processes. One where we do an update where it doesn't
8 | seal and one where we can do an update that wll seal
9 | the record, which brings up the demographic top half of
10 | the record with the new state file nunber. W're able
11 |[to verify or pull over fields fromthe old record if
12 | necessary. And basically we have to touch each field
13 | of the new record to ensure that that information wll
14 | or will not be changed.
15 Once it's done we can certify it back down
16 |[and it cones up in our new systemas being a legally
17 | viable record that someone can purchase.
18 The first record gets electronically seal ed
19 | but linked in the background, but that link is not
20 | exposed to anyone that uses the system So as a clerk
21 | you can't bring up a legal record and then do sone type
22 | of key strokes to see iterations of it. You can only
23 | see legally. If you were to search by let's say ny
24 | son's name, you don't find two records, you only find
25 | the current legal record that's available to purchase.
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1 Q It sounds |ike you have explained that >
2 | before.
3 A | try to be as succinct as | can.
4 Q  Thank you.
5 MR. BLAKE: | don't knowif you're going to
6 | junp into another topic, but a short break?
7 MS. BONHAM  Yeah, | think we're going to
8 | change. W can take a little break, yes.
9 (A recess was taken.)
10
11 (Thereupon, Plaintiff's Exhibit 4 was marked
12 | for purposes of identification.)
13
14 | BY MS. BONHAM
15 Q Al right. I'mgoing to hand you what's been
16 | marked as Exhibit 4. Do you recognize that?
17 A Ch, yes. It's the interrogatories that were
18 | answered, sure.
19 Q Ckay. And these were answered by the Chio
20 | Health Department?
21 A Yes.
22 Q And you?
23 A Yes, they were.
24 Q  And where did you see this before?
25 A | hel ped answer the questions. Saw it then.
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1 | And then we reviewed this a little bit. Just went ”
2 | through it yesterday.

3 Q kay. | think previously you testified that
4 | the only docunents you went through to prepare for the
5 | deposition were the Conplaint and a little hit of

6 | correspondence, and | just wanted to be clear about it.
7 A Can | make a correction and say that this was
8 | the other document that we reviewed at the end.

9 Q The interrogatories?

10 A Yes.

11 Q These interrogatory responses which were the
12 | responses to Plaintiffs' first interrogatories and

13 | requests for production. And then do you remenber any
14 | other documents, including court documents that m ght
15 | look simlar like this?

16 A No.

17 Q | appreciate that.

18 So you hel ped answer these. Did you work

19 | with anyone el se besides your attorneys to hel p answer
20 | thenf
21 A Rena Bol er and Karen Sorrell
22 Ch, sorry. Do you want ne to spell that?
23 THE COURT REPORTER:  Yes, please.
24 A Rena Boler, REENAB-OL-E-R Karen
25 | Sorrell, K-A-RENSORR-E-L-L.
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1 Q Let me direct you to Page 4 of this document91
2 | and your answer to Interrogatory No. 1 near the bottom
3 | of Page 4 where it says 1 and then date of response.

4 | Can you review that nonentarily.

5 A Ckay.

6 Q Do you remenber answering that interrogatory?
7 A | hel ped in the response.

8 Q Andis that still a true response?

9 A Yes, it is.

10 Q |'mgoing to refer to these again if we could
11 | keep themout. That's Exhibit 4.

12 A Ckay.

13 Q So based on that interrogatory response and
14 | your testimony today is it the Department's position

15 | that Ohio | aw does not permt changes to the sex or

16 | gender designation on a birth certificate?

17 MR BLAKE: |'mjust going to object. | Kind
18 | of let this go a fewtimes, but the ACLUs fully aware
19 | as Defendants made clear in various filings that it's
20 | our position that the birth certificate reflects sex,
21 | sex identifier, which is distinct fromgender. You can
22 | go ahead and refer to it whatever you want, but our
23 | position is the information recorded is the sex and sex
24 | identifier.
25 And |'mjust asking for a standing objection
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1 | on that particular thing, so you can go ahead and ask >
2 | your questions.

3 MS. BONHAM That's fine. The standing

4 | objection is noted.

S MR. BLAKE: Thank you.

6 | BY MS. BONHAM

7 Q 'l restate the question.

8 A Pl ease.

9 MR. BLAKE: Yeah, sorry about that.

10 | BY M5. BONHAM

11 Q |s it the Departnent's position that Chio | aw
12 | does not permt changes to the sex or gender

13 | designation on the birth certificate?

14 A W permt a correction to the itemwhich is
15 |indicated as sex on a birth record through a

16 | court-ordered correction process if it was not properly
17 | recorded at the time of birth.

18 Q Andit's the Departnent's position that in

19 | any other instance Chio statute does not permt changes
20 | to that designation?
21 MR, BLAKE: (bjection.
22 A If it is an accurate reflection of what
23 | happened at the time of birth there is no reason to
24 | change it.
25 Q Sois it the Departnent's position that
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1 | Ohio's statute does not permt changes to the sex or ”
2 | gender designation on a birth certificate when the

3 | basis for a request to change that designation is that
4 | the individual requesting it is transgender?

5 MR BLAKE: njection. |'mnot sure what the
6 | question is.

7 MS. BONHAM  Your is objection noted.

8 MR. BLAKE: |f you can maybe rephrase it to

9 |clarify it, unless you understand the question?

10 A She can restate it, please. That woul d be

11 | great.

12 Q s it the Ohio Health Department's position
13 | that Cnhio statute does not permt changes to the sex or
14 | gender designation on a birth certificate when the

15 | basis for the request for that change is that the

16 | requesting individual is transgender?

17 A It is my understanding that you can correct
18 | your sex marker on your birth certificate if it was

19 | incorrect at the time that it was recorded.
20 | have no idea about the journey someone is
21 |taking. If it's incorrect it's incorrect whoever you
22 |are. So, | mean, | wouldn't know soneone is requesting
23 | it for any reason other than it was wong at the tine
24 | it was recorded.
25
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1 (Thereupon, Plaintiff's Exhibit 5 was narked94
2 | for purposes of identification.)

3

4 | BY M5. BONHAM

5 Q | m handi ng you what's been marked Exhibit 5.
6 | This was produced by the Department. And it's also

7 | marked Bates No. 698. Do you recognize this docunent?
8 A Yes, | do.

9 Q What is it?

10 A When there was a change to the |aw regarding
11 | married same sex couples who are having children, we
12 | had some information that we wanted to share regarding
13 | the update to parents' titles.

14 W al so had a couple other concerns that had
15 | cone up that hospitals or |ocal health departnents may
16 | run into. One was the processing of |onger children's
17 | nanes into the system and the other one was regarding
18 | not having the statute in place to change a sex

19 | designation on a record if there was not a m stake at
20 | the recording at the tine of birth.
21 Q | want to -- well, I'll ask you first, who
22 | created this document, do you know?
23 A | don't know offhand. It could have been a
24 | coupl e of authors.
25 Q Do you have any idea who those coupl e of
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1 | people mght be?

2 A \ell, because it is indicated that there's

3 | Help Desk, it was probably a summary document that was
4 | started with Dan Burleson, DA-N B-U-R-L-E-S-O N, who
5 | manages the Hel p Desk.

6 He gets phone calls from stakehol ders

7 | regarding howto enter information into the system and
8 | so his docunent was probably reviewed by other staff

9 | nenbers as well as probably some of [egal counsel.

10 Q Ckay. And you referred to this as a sunmary
11 | document that he or sonmeone simlar would have made

12 | discussing how the Departnent was going to respond to
13 | these concerns?

14 A Correct.

15 Q And can | direct you towards the third

16 | subtitle on this page that's bolded and underli ned.

17 | Can you read what that says.

18 A "(Gender changes."

19 Q Ckay. And can you read the first sentence of
20 | that paragraph.
21 A "Bel ow i s our stance on changing the gender
22 | on abirth record in regards to soneone that has a
23 | gender reassignment surgery or transitioned. "
24 Q Ckay. So one of your staff nade this as you
25 | testified to discuss how you were going to conmunicate
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1 | the Departnent's position to others who were concerned96
2 | about this; is that right?

3 A Correct.

4 Q And so this would you agree reflects what

5 | this docunent called the organization's stance on

6 | changing the gender on a birth record for transgender
7 | people?

8 A As it indicates here, we don't have the |egal
9 |authority to do this so when talking to custoners we
10 | put it in the [anguage that they may receive when

11 | they're on the phone when speaking to individuals.

12 Q Ckay. And the way this docunent puts it,

13 |[this is the Departnent's stance on changing the gender
14 | on a birth record -- that's a quote -- for soneone who
15 |is transgender; is that right?

16 A | woul d say yes.

17 Q Ckay. So previously you testified that

18 | you're not aware of what soneone's journey is or why a
19 | particular individual may be requesting their birth
20 | record?
21 A Correct.
22 Q But the Departnent is aware that people in
23 | the transgender comunity are requesting changes on
24 | their birth record for this reason and you're
25 | responding to that; is that right?
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1 MR BLAKE: (njection. i
2 A W\ get nmany inquiries via the phone, to be

3 | honest. | don't knowif it may be that individual, a

4 | famly nenber. It could be anyone. But we try to be

5 | as helpful as possible to direct people where they

6 | would need to go to do a correction to their record.

7 Q So there were enough requests or, you know,

8 | there was enough concern fromtransgender people

9 | wanting to change the gender designation on the birth
10 |record to reflect their identity that soneone at ODH

11 | put together this docunent to be helpful; is that

12 | right?

13 MR. BLAKE: (bjection. Vague. Conpound.

14 A It's nice to give information to the phone

15 | staff regarding howto direct a phone call of a query
16 | that you may not get very many tines.

17 To say that we get a lot -- W have 150, 000
18 | births a year. | don't really know in conjunction wth
19 | that how many a I ot of them phone calls would be on
20 | this particular subject, but we want information out to
21 | the phone staff to be able to take a name, refer it to
22 | the proper person so we can direct themwhere they
23 | woul d need to go or how they woul d make a correction to
24 | a birth record.
25 Q So the Department fornulated this to be
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1 | helpful in the particular instance of transgender >
2 | people calling or witing to get help with this

3 | problem is that right?

4 MR. BLAKE: (njection.

5 A W were trying to be helpful for anyone who
6 | had questions regarding how to change their sex narker
7 |ontheir certificate, especially for individuals that
8 | were going to the legal trouble to get a |egal nane

9 | change together with this so there was a better

10 | understanding and our nessage could be a little bit

11 | clearer.

12 Q Ckay. And that was for folks -- I'I| just
13 |read it again. | know you read it. "When someone that
14 | has had gender reassignment surgery or transitioned."
15 And nost of these gender change requests come
16 |[to your office with a legal name change together?

17 A Yes.

18 Q This is your stance on how you help the

19 | customer in that case; is that right?
20 A Yes.
21 Q  And this paragraph, | know you said that --
22 | you identified the person who nay have witten this or
23 | a couple of people who may have witten this, but the
24 | paragraph uses "I" language. You know, if you receive
25 | acall froma custoner, if they want to speak to
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1 | someone, you can take their nane and send it to ne. ”
2 | Who is "ne" in that paragraph, do you know?

3 A In that paragraph it's nost |ikely

4 | Rena Bol er.

5 Q Ckay. So in that instance she will either

6 |call themdirectly or have legal contact them is that
7 |right?

8 A Correct.

9 Q Ckay. And in the bold here bel ow where it

10 | says what your stance is on gender changes can you just
11 | read the bold.

12 A "The Chio Department of Health, Bureau of

13 | Vital Statistics can process a nanme change but has no
14 | legal authority to process a gender change. The Chio
15 | Revised Code Section 3705.15 specifies the procedure
16 | for updating a birth certificate after a |egal nane

17 | change and for correcting mstakes on a birth

18 | certificate that were made shortly after the birth. It
19 | does not authorize changing a gender marker on a birth
20 |certificate to reflect gender transition.
21 Ohi o Revised Code Section 3705.22, which
22 | allows for anmendments of a birth certificate to correct
23 | errors, also does not authorize changing the gender
24 | marker on a birth certificate to reflect gender
25 | transition,
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1 Sorry for any inconvenience this may cause."100
2 Q Sois this text, is this what the Departnent
3 | always tells people who are requesting a change to the
4 | gender marker on the birth certificate to reflect a

5 | gender transition?

6 MR BLAKE: (njection. Vague.

7 A | don't knowif this is specifically stated
8 | over a phone. But it was given to the staff. | doubt
9 |that they're giving this information directly to a

10 | custoner.

11 Q Ckay. But this is reflective of the

12 | organi zation's position?

13 A It's the information given to the staff

14 | regarding what to do when they have a custoner that nay
15 | fall into a category and they need nore information

16 | regarding what they can do.

17 Q Ckay. And that category is as this docunent
18 | puts it someone requesting a gender marker change on
19 |their birth certificate to reflect gender transition
20 | That's what this is for; is that right?

21 A Correct.

22 Q | want to | ook at another document al ongside
23 | this,

24 MS. BONHAM If | could ask you to mark that.
25

Mike Mobley Reporting | 800.894.4327 | www.MobleyReporting.com
Cincinnati - Columbus - Dayton


http://www.MobleyReporting.com

Case: 2:18’@5983E%&Me'f'gl\!bgwé{yl%gt‘%#:e?gl.F"ed: 01/10/20 Page: 101 of 220 PAGEID %héﬁ]ONagy

1 (Thereupon, Plaintiff's Exhibit 6 was markedl01
2 | for purposes of identification.)

3

4 | BY M5. BONHAM

5 Q |'mgoing to hand you Exhibit 6. Do you

6 | recognize this docunent?

7 A This is the letter that we send sone

8 |individuals regarding when they give us a court order
9 |wth alegal nane change and the request to change a
10 | gender marker on a birth certificate.

11 Q |s the text of this document what you al ways
12 | send in that instance?

13 MR. BLAKE: (bjection. Vague.

14 | BY MS. BONHAM

15 Q s it the same text?

16 A Unl ess our |egal departnent needs to put a
17 | specific information for a particular request, thisis
18 | pretty nuch what woul d go out.

19 Q Wio created this docunent?
20 A Legal counsel in conjunction with our
21 | department.
22 Q  And how I ong have you been sending these out?
23 A Probabl y approxinmately two to three years.
24 Q Looki ng back at Exhibit 5. About when was
25 | that docunent created that we were just discussing
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1 | previously?

2 A Ch, gosh. \ell, probably about the same

3 | timefrane.

4 Q And you can take a mnute to | ook at these

5 |again if you need to, but the bolded text here on

6 | Exhibit 5 that you had read out into the record and

7 | then the text in Exhibit 6 that you comonly send out

8 | now, would you say these reflect the same position on
9 | behalf of the organization?

10 A Yes.

11 Q So based on your testimony today the Health
12 | Departnment does sonetines permt changes on the sex or
13 | designation on a birth certificate?

14 A That is true.

15 Q But based on these docunents, Exhibit 5 and 6
16 | and your testinony about them the Departnent does not
17 | permt such a change if the basis for the request for
18 | the change is a gender transition; is that right?

19 MR. BLAKE: (bjection. Asked and answered.
20 A If the basis is not to correct sonething that
21 | was incorrect at the time of birth, then we do not
22 | change it. W don't have the legal authority to do so.
23 Q  And specifically if I"mrequesting that ny
24 | sex or gender marker on ny birth record be changed
25 | because | amtransgender and | have gone through a
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1 | gender transition, it's the Department's position thatl03
2 | you will never make that change?

3 MR BLAKE: (njection. Asked and answered.

4 | Hypothetical and conpound.

5 A VW'l | nmake the correction to a hirth record

6 |if at the time of birth the sex designation was

7 |incorrectly, you know, given to us. It doesn't matter
8 | who requests it.

9 Q Since she hasn't really answered |'mgoing to
10 | ask you to answer.

11 MR BLAKE: She's answer ed.

12 | BY M5. BONHAM

13 Q The question on the tableis, if I'ma

14 | transgender individual and | nmake a request to CDH |

15 | want to change the sex or gender marker on ny birth

16 | record on the basis of ny gender transition, what wll
17 | ODH do?

18 MR. BLAKE: (bjection. Asked and answered.
19 | She's answered this now tw ce.
20 MS. BONHAM ['mgoing to ask the witness to
21 | answer. And speaking objections are getting to be a
22 | bit nmuch as well.
23 MS. BELENKER It's been asked and answered
24 | now three times.
25 A |f the request to change your birth record is
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1 | anything other than a mstake we do not have the Iegall04
2 |authority to do that change for you.

3 Q Does the Department consider it to be a

4 | mstake when sonmeone is identified as one gender at

5 | birth by a physician and that's not their true gender?
6 MR BLAKE: (njection. Vague. Assunes facts
7 | not in evidence.

8 A W rely on nedical professionals to give us

9 |the information as they certify it to be true.

10 |f a medical professional indicates that the
11 [ newborn is a male or a fenmale, we basically record that
12 | based on their nedical expertise.

13 This is given to us froma medical provider.
14 | 1t's not given to us froma parent or fromthe child.
15 | So if it's recorded wong and the docunents in the

16 | nmedical record show that it was incorrectly recorded,
17 | we will correct it.

18 Q  And what you need is a court order?

19 A To correct that field, yes. You will have to
20 | go to court, prove that was incorrectly submtted to us
21 | upon birth and we will go ahead and make t hat
22 | correction once we get the court order.
23 Q Soif | present ODHwith a court order saying
24 | that ny gender was originally marked on ny birth
25 | certificate as male and actually it should be fenale
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1 |and | submt it along with a request to change that o
2 | field to ODH, ODH will honor that court order?

3 MR. BLAKE: (nbjection. Vague. Conpound.

4 | Assumes facts not in evidence.

5 Go ahead and answer if you can.

6 A | f the court order indicates that there was
7 |an error inrecording the sex at the tine of birth, we
8 | will nmake the correction to the child' s birth record.

9 Q Ckay. So ODH | ooks at the court order and
10 | determ nes whether ODH believes that the underlying

11 | reasoning is error or sonething else?

12 A This is correct.

13 Q Ckay. And in cases where you determne it's
14 | error or mstake you will make the change. And in

15 | cases where you don't believe it was an error or

16 | mstake you won't nake the change?

17 MR. BLAKE: (bjection. Conpound.

18 A Correct.

19 Q Q her than the instance we've tal ked about
20 | with your son being msdesignated, what do you consider
21 | to be a mstake?
22 A A typographical error is basically a m stake,
23 In some instances way back when we had only
24 | paper records very infrequently a doctor who was hand
25 | filling it out could have mssed a variety of fields.
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1 | In those cases those individuals also had to go to o
2 | court.

3 Regardl ess of how the child was naned or what
4 | you presumed may be the answer they would still need to
5 | goto court and give us a court order to update

6 | something that was filed without that information in

7 | play. But other than that it truly is data entry or

8 | information not known which can go to court and be

9 | corrected.

10 Q Ckay. How did the Department nake that

11 | determnation? How did you decide what is a m stake?
12 MR. BLAKE: (bjection. Vague.

13 A A mstake is when you basically know what the
14 | answer is but it's not reflected correctly in the

15 | record.

16 So if there's a true mstake the first thing
17 | that we tell people is you can easily correct it but

18 | you need to first verify it with the hospital that they
19 | have the docunentation that you need because you'll
20 | probably need that for your court. And usually the
21 | hospital's really good, as | know, preparing a packet
22 | for you to take to court so you can go ahead and
23 | request the correction be done.
24 Q So how di d the Departnent determ ne what it
25 | wll consider to be a mstake?
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1 MR, BLAKE: (njection.

2 A So in our statute of law we have very

3 | specific statutes that allow us the ability to change a
4 | record and correct a record. We've gone through a

5 | couple of themjust as paternity actions, adding a dad
6 | or an adoption, a court-ordered correction and we w ||
7 | make a change.

8 So review ng the |aw determ ned whet her or

9 | not we had | egal authority to update or change the sex
10 | designation. CQutside of that we do not.

11 So a correction to the sex information if it
12 | was incorrectly recorded we can do upon a court order,
13 | but if it was properly recorded at the time of birth
14 | then we do not update it.

15 Q  Wo was involved in making that

16 | determ nation?

17 MR. BLAKE: (bjection. Vague.

18 A ODH

19 Q Wio from ODH?
20 A Legal counsel. | would inagine they reached
21 | out to the governor's office,.
22 W discussed the paperwork that we were
23 | receiving and they reviewed the |aw and recogni zed that
24 | there was no legal authority for us to make those
25 | particular changes.
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1 Q Wien you say paperwork you were receiving,108
2 | what does that mean?

3 A So to give exanples of questions that we had
4 | and whether and how we shoul d pursue the request we

5 | gave exanples of court orders with the |legal nanes

6 | attached. They could review the court order which was
7 | the legal |anguage that people were describing what

8 | they wanted to have done and we gave that all to |egal
9 |to review and hel p us determ ne whether or not we had
10 | the authority to make the correction via the court

11 | order.

12 Q Was sonme of what you reviewed requests from
13 | transgender individuals to change their gender marker
14 | to reflect their gender transition?

15 A | assume so. | didn't really get down into
16 | the nitty gritty of their particular cases, so |'m

17 | going to say yes.

18 Q Do you remenber any other individuals who

19 | played a major role in nmaking the determ nation?
20 A No.
21 Q Do you remenber when that was?
22 A |'d say probably in the about two or three
23 | year timeframe, approximately.
24 Q And what triggered that?
25 A So we did get some court orders from
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1 | out-of-state courts requesting a correction to the 0
2 | birth record, but we also received ones fromthe state
3 | of OChio courts which was a little bit different. And,
4 | again, because we're kind of formsensitive it |ooked
5 | very different fromanything we usually get from any

6 | Chio Probate Court.

7 So it went up the chain. Soneone had the

8 | paperwork. They didn't really understand it. Went to
9 | Rena, went to nyself. W contacted |egal counsel.

10 | They reviewed the paperwork as we had received it and
11 | determned that there was no | egal statute available
12 | for that person to change their sex designation, so we
13 | determned that you could do the |egal nanme change if
14 | you wi sh.

15 So then we woul d reach out to those

16 | individuals to explain we had received their paperwork,
17 | this is what we could do. W could do nothing and send
18 | it back. W could do the |egal name change, but we

19 | couldn't do the sex designation correction for them
20 | because it was correct and we didn't have the
21 | authority.
22 Q Ckay. So about two or three years ago the
23 | Department you're saying received these two requests.
24 | One was froman out-of-state court order, one was from
25 | an Ohio Probate Court order, and this triggered an
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1 | agency review of what you were going to do in these P
2 |instances; is that right?

3 A Yes.

4 MR BLAKE: (njection. Msstates.

5 Go ahead.

6 A This is correct.

7 Q  Thank you.

8 And as a result of that review the Department
9 | nade a determnation and the Departnent's stance as a
10 | result is reflected in the docunments that we went

11 | through, Exhibits 5 and 6; is that right?

12 MR, BLAKE: (bjection.

13 Go ahead.

14 A Legal counsel verified that we did not have
15 | the legal authority to process the court-ordered

16 | correction as it was comng through our office. So

17 | that determ nation was made upon re-review of the [aw
18 | and that's the way that we were to handle the docunents
19 | from now on
20 Q Ckay. And the two court orders that
21 | triggered this were they both court orders requesting
22 | that the gender narker designation be changed on the
23 | basis of gender transition?
24 MR. BLAKE: (nbjection. Msstates.
25 A |'mnot exactly aware of the transition
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1 | process or the specific journey of that individual, bdfl
2 | it probably had something to do with I would say

3 | sonmething nedical but | don't know. | really don't

4 | have that.

5 Q That's fine,

6 In other words, it was a person saying |'m

7 | transgender, this designationis wong and | would |ike
8 | the other one?

9 A It was the court indicating what they had

10 | received and what the request was. So what that

11 | individual explained to the court | don't know.

12 Q Ckay. So in those two instances that

13 | triggered you to review your practices and cone up wth
14 | this stance two or three years ago those were both

15 | instances, one in an Chio court, one in an out-of-state
16 | court, where it was a transgender individual who had

17 | obtained a court order saying that the gender marker

18 | needs to be changed on the basis of that person's

19 | transgender identity. ODH decided that that wasn't
20 | considered to be a mstake and that it wasn't going to
21 | process that type of change. |Is that right?
22 MR. BLAKE: (nhject and m sstates.
23 | also just want to instruct you not to
24 | disclose any attorney-client privileged information.
25 | So go ahead and answer. To the extent you can do that
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1 | go ahead and answer.
2 A Yes.
3 MR BLAKE: Fair enough.
4 | BY M5. BONHAM
5 Q  \Wen ODH made that determ nation of how you
6 | were going to handle these requests going forward,
7 | besides this summary docunment that we | ooked at in
8 | Exhibit 5 was there any other internal guidance
9 | provided in howto handle this for staff?
10 MR, BLAKE: (bjection.
11 |f you can do so without revealing
12 | attorney-client privileged information, go ahead and
13 | answer.
14 A Any tinme we need guidance it goes through the
15 | exact same pat hway.
16 |f you receive a document you're not
17 | confortable through your review process, you get
18 | assistance fromyour manager, get assistance from ne.
19 [ If we don't know how to pursue we would get guidance
20 | fromlegal.
21 So it doesn't matter in what arena. |If it
22 | doesn't look |ike something we're confortable with
23 | because the formlooks different, maybe the wording is
24 | something we've never read before, then we would go
25 | ahead and submt that to legal to nake sure we woul d be
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1 | processing the court order correctly. e
2 Q So there was no, for exanple, witten

3 | guidance or verbal instruction provided to ODH staff on
4 | how to handle this policy other than what we tal ked

5 | about in Exhibit 57

6 MR BLAKE: (njection.

7 To the extent you can answer w thout

8 | disclosing attorney-client privileged information, go

9 | ahead.

10 A The gui dance that we give the reviewers of

11 | paperwork is if it's indicating that a gender needs to
12 | be changed, because that's information we don't

13 | collect, that they were to go ahead and get guidance as
14 | to what we're going to do. And usually that paperwork
15 | is handl ed because we don't do the change because we

16 | don't collect the information.

17 Q Ckay. And what you're saying -- so Exhibit
18 | No. 5 refers to gender changes and di scusses gender

19 | changes. And I've been to make things sinple referring
20 |[to this designation on the birth record, Exhibit 3, as
21 | sex or gender. But | hear you saying that it's
22 | currently your position that you don't collect gender
23 | information and that you only collect sex information;
24 | is that right?
25 MR BLAKE: (njection. Msstates.
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1 A That is correct.
2 Q  So why do some of the internal docunments that
3 | you produced refer to gender markers or gender changes
4 | then?
5 A | think it's ease of understanding. If you
6 | were on the phone talking to a variety of people you're
7 |trying to use the same verbiage as you may be hearing a
8 | customer calling to say howdo | do this. So we do
9 |refer to the words that a customer would use such as
10 | gender reassignnment, gender change, to hel p the phone
11 | staff understand this request probably needs to be
12 | routed in this direction.
13 So we want to use the words that other people
14 | use to describe their issue. And so, like | said, this
15 |is for phone staff so they would know how to handle a
16 | customer and how to route themdirectly.
17 Q Right. That makes sense, right? If |I'm
18 | requesting ny birth certificate it's because it's a
19 | docunent that | want to use for some purpose; is that
20 | right?
21 MR BLAKE: (njection. Specul ation.
22 Answer if you know.
23 A |f you request your birth record, | don't
24 | know why you're using it. It could be your dead
25 | grandnother for all | know. | mean | don't know why
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1 |you'rewusingit. | don't even know what you're e
2 | requesting is your own to be honest with you. Soit's
3 | hard to identify the purposes of who you are because we
4 | don't ask or what you need it for because we don't ask.
5 Q But as a practical matter, if someone needs

6 |to have their birth certificate to identify the subject
7 | of the birth certificate, right?

8 A W send out a lot of birth records to people
9 | that are not on the record.

10 Q And the record identifies the person that is
11 | the subject of the record, obviously?

12 A Right. But sending something out | don't

13 | know who that person is or what you're using it for.

14 Q Al right. ay. So when ODH two or three
15 | years ago as we discussed was making this determnation
16 | about how to handl e the requests of transgender people
17 | to change the gender marker on their birth certificate,
18 | did the Department specifically consider howto

19 |interact with transgender custoners?
20 A Interact with transgender custoners via the
21 | phone?
22 Q In any way. Howto help them howto talk
23 | with them about requests for gender marker changes, for
24 | exanpl e?
25 A | don't believe we did any outreach to a
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1 | specific subsect of the comunity, no. e
2 Q Did the Departnent internally consider howto
3 | treat the topic of transgender individuals requesting
4 | newbirth records with changed gender narkers?

5 A No.

6 MS. BONHAM  COkay. | amgoing to ask for

7 | this to be marked Exhibit 7.

8

9 (Thereupon, Plaintiff's Exhibit 7 was marked
10 | for purposes of identification.)

11

12 | BY M5. BONHAM

13 Q Ckay. |'mhanding you Exhibit 7.

14 A Thank you.

15 Q Do you recogni ze that?

16 A | actually sawit the first tinme yesterday,
17 | yes.

18 Q Ckay. You saw this yesterday?

19 A Unh-huh.
20 Q | n what context?
21 A Preparing for the deposition today.
22 Q | just want to ask if you can remenber any
23 | other documents that you reviewed in preparation for
24 | the deposition?
25 A No. | swear this is the last one.
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1 Q kay. And so you recognize it fromrevievvin]é7
2 | it yesterday. Do you recognize it in any other way?

3 A These | ook |ike notes that were taken froma
4 | Mdwest conference.

5 Q And what's a M dwest conference?

6 A There's an organi zation that helps vital

7 | statistics offices throughout the states trying to give
8 | advice.

9 Basically, it's a good neeting ground for

10 | states to talk to one another about changes that

11 | they're experiencing, |aw changes, how they record

12 | their birth and death information, et cetera and the
13 | M dwest conference are just kind of the Mdwest states
14 | getting together and trying to determne if there's

15 | different laws or changes that each one of us are

16 | experiencing and how we dealt with it, what the | aw

17 | looks like, things |ike that.

18 Soit isa--it'snot a-- NAPHSIS is

19 | basically like a body of individuals that -- it's just
20 | like a -- it's not a government group. It's just an
21 |entity that kind of helps state vital statistics
22 | offices.
23 Q Ckay. So thisis -- is it an annual
24 | conference?
25 A It used to be. Not anynmore. But, yeah, so

Mike Mobley Reporting | 800.894.4327 | www.MobleyReporting.com
Cincinnati - Columbus - Dayton


http://www.MobleyReporting.com

Case: 2:18’@5983E%&Me'f'gl\!bgwé{yl%gt‘%#:e?gl.F"ed: 01/10/20 Page: 118 of 220 PAGEID %héWNagy

1 | just a handful of states were invited to cone to e
2 | Colunbus and you can basically just say these certain
3 | things have happened, does anyone el se have any

4 | experience, tell me alittle bit about what you did.

5 | Maybe things that would be helpful. It could be a

6 | variety of different topics.

7 Q That's nice. That's a good vital statistics
8 | meeting of the mnds for our region.

9 A Exactly. There you go.

10 Q  These notes that we're looking at in

11 | Exhibit 7, do you renenber what year this conference
12 | was?

13 A |'mgoing to say it's 2017.

14 Q Ckay. And so do you know who generated these
15 | notes?

16 A That | do not know,

17 Q So do you see on this -- and this is a

18 | two-sided document. It's all the same exhibit. It's
19 | al so Bates nunbered 709 and 10.
20 Where it says Judy - OH on this document, is
21 | that you?
22 A That is ne.
23 Q Ckay. So does this group -- you said they
24 | discuss experiences they've had, how they' ve handl ed
25 | them Does it include social issues or newvita
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1 | statistics problens to solve that cone up? e
2 A It literally can be anything. It could be

3 | your response to updating your whole electronic system
4 |1t could be training. It could be recruiting people

5 | for your office. | mean it could be anything that

6 | inpacts how you run and operate the vital statistics

7 | system

8 Q  \Wat does these notes appear to reflect?

9 A So at the end of the conference there is

10 [an informal topic called Hot Topics and it's when you
11 | can just say, hey, | have a situation that has cone up,
12 [ I'mnot aware if anyone el se has had the sane thing.

13 So you can see sone of the content in here

14 | such as three parents on a birth certificate, that's

15 | sonething that | don't have exposure to yet but other
16 | people already did. Soit's a way of getting out these
17 | things may be happening, this is howwe're trying to

18 | handle it. Lessons |learned. Maybe a best practice so
19 | you will know maybe who you can contact to try to get a
20 | better feel for the road that you've already been down
21 | so we can kind of help other states navigate that as
22 | well,
23 So it can be a variety of different things or
24 | even how to do you pick a vendor to scan your records.
25 | It could be anything. It doesn't necessarily have to
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1 | be law or specific ways about how you actually record120
2 | an event.

3 Q Ckay. So things cone up that people need and
4 | they have some kind of inpact on the vital statistics
5 | world and you can tal k about themtogether as

6 | practitioners?

7 A Yes.

8 Q Are nmost of the folks that come to this,

9 | though, a government --

10 A They're all state offices fromtheir state,
11 | so yeah, they're all governnent.

12 Q  And so the hot topics that were discussed

13 | here that are reflected in these notes what are those?
14 A So these were some of the topics that came
15 [up. Alittle blurb about what that is, so if for some
16 | reason in the future you get let's say a court order
17 | requesting three parents and we've never seen that

18 | before and we start to gather |egal opinion about

19 | whether or not we can do sonething we woul d have notes
20 | to say, oh, | can also tell you other states that may
21 | be of interest to us to call so we can kind of see how
22 | it is that, you know, they're review ng the paperwork
23 | and what they're accepting and not and why.
24 Q  And do these particular notes fromthis
25 | particular conference that we're |ooking at discuss
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1 | changing gender markers on the birth records? e
2 A It kind of goes all over the place. It talks
3 | about parents who don't want sex listed, as well as

4 | individuals who want gender |isted or renoved.

5 Every record for every state is not

6 | necessarily the same in style or format. So their

7 | certified copy of a birth record may have different

8 |information and reflected differently, so this is

9 | specific to howtheir state is.

10 Q  And fromyour know edge, for instance, based
11 | on groups |ike these do nost states have sone kind of
12 | sex or gender designation on the birth record?

13 A To nmy know edge nost states woul d have a sex
14 | designation on their birth record.

15 Q Can | ask you to read the bol ded sentence

16 | that begins "Judy - Chio."

17 A "Chi o does not change gender on birth

18 | certificates. Qur view of snapshot birth certificates
19 | versus gender changes. How do other states make peopl e
20 | request that change?"
21 Q Andsois that -- can we agree that's a
22 | summary of a question that you asked?
23 A Yes.
24 Q Wy were you asking that question?
25 A It's always good to have know edge regarding
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1 | the practices of other states because it runs the gandfz
2 | of -- it's very eye-opening what states allow and the

3 |types of forms and it's just nice information.

4 Q  And so can we agree that this docunent

5 | reflects some further discussion of how other states do
6 | this?

7 A It reflects how other states need paperwork

8 |regarding their [aw about changing their information on
9 |their birth certificates.

10 Q | ncl udi ng the gender marker?

11 MR. BLAKE: Can we take a quick break?

12 | know there's a question pending.

13 Can you answer the question?

14 A | don't know that for a fact because | don't
15 | know if the other states have gender. | can only speak
16 | to what our state collects and what we have on our

17 | certificate, because they're not standard.

18 Q |'mgoing to give you a mnute to just review
19 | this docunment and we can go off the record.
20 (A recess was taken.)
21 | BY M5, BONHAM
22 Q So now that you've had another chance to
23 |reviewthis does it reflect there were some discussion
24 | of changing the gender and sex markers on the birth
25 | records and what the different states' practices are
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1 | for that?
2 A It was different states' practices regarding
3 | updating the records.
4 Q | al so want to |ook at another docunent.
5
6 (Thereupon, Plaintiff's Exhibit 8 was marked
7 | for purposes of identification.)
8
9 | BY MS. BONHAM
10 Q Do you recogni ze this docunment?
11 A | have never seen this document before.
12 Q Ckay. Can you see what it says on the cover?
13 A Yes.
14 Q Areport of the NA-P-HS1-S How woul d you
15 | pronounce that?
16 A Ch, that's NAPHSIS.
17 Q NAPHSI S.  What is NAPHSI S agai n?
18 A National Association of --
19 MS. BELENKER  Public Heal th.
20 A -- Public Health Systens or Information
21 | Systens.
22 Q That's okay. |It's a group you were referring
23 | to previously, right?
24 MR BLAKE: Wth assist from co-counsel.
25 A Yes, that meets.
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1 Q  And so do you see this says on the cover th;f4
2 |it's areviewof social issues affecting registration
3 | of vital statistics with recormmendations of best

4 | practices?

S A Yes.

6 Q But you' ve never seen this before?

I A No.

8 Q |'s there anyone at ODH since ODH produced

9 | this that would have reviewed this document?

10 A No. |f you are a NAPHSI S nmember you have

11 | access to their website which has a variety of

12 | conmttees that produce reports on security, on

13 | registration, on different topics regarding collection,
14 | so soneone nust have had it in their emil

15 Q Ckay.

16 A | probably got it at one tine too but |

17 | didn't open it up.

18 Q Are you on any of these conmttees or active
19 | with the group?
20 A |'ma menber of NAPHSIS but not on any of
21 | their commttees.
22 Q |'s anyone on the ODH staff, do you know?
23 A Yes. A menmber of NAPHSIS but not on the
24 | commttees, yes.
25 Q | s anybody on the conmttees?

Mike Mobley Reporting | 800.894.4327 | www.MobleyReporting.com
Cincinnati - Columbus - Dayton


http://www.MobleyReporting.com

Case: 2:18’@5983E%&Me'f'gl\./'\/gw{yl%gt%#:eﬁl.F"ed: 01/10/20 Page: 125 of 220 PAGEID %hégﬁ\lagy

125

1 A No.

2 Q But you go to these conferences that we're
3 | discussing?

4 A Yes.

5 Q So if you look on Page 5 of 7 of this

6 | docunent also Bates nunbered 716. Can you see what it
7 | says at nunber one in bol d?

8 A "CGender neutral |abel."

9 Q  And can you see what it says at A?

10 A "Recommended the use of one gender neutra
11 | | abel ."

12 Q  And can you see that the rest of this page of
13 | the document tal ks about, for exanple, same sex

14 | marriages. Do you see that?

15 A Let's see.

16 Q A No. 5.

17 A ‘femal e sane sex narriages,"” yes.

18 Q  And on the previous page 4 of 7 otherw se
19 | Bates 715 that it discusses gender identity?
20 A Yes.
21 Q Did ODH ever review or discuss anything
22 | simlar to this document or its contents?
23 A No.
24 Q Did ODH ever review or discuss any kind of
25 | best practices for dealing with transgender clients?
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1 A No.

2 Q Custoners. You call themcustoners, folks
3 | who request changes.

4 A No.

5 Q Did ODH or anyone there ever discuss

6 | generally howto deal with requests fromtransgender

[/ | custoners?

8 A Through |ike NAPHSI S?

9 Q No, just in general at all.

10 A No. Once the paperwork is reviewed on a

11 | case-by-case basis, then -- | mean no, no overarching.
12 Q So no one at ODH has ever had a conversation
13 | about how to address the needs of a transgender

14 | customer in any way?

15 MR. BLAKE: (njection.

16 A |"mgoing to answer it stating that we did
17 | have a discussion with -- sorry, Rachel

18 | TransEqual ity and some other individuals that cane in
19 | to give us sone insight, but other than that forum
20 | roundtable with a variety of ODH people | don't recal
21 | any other discussions happening at ODH.
22 Q Ckay. \Wen about was that?
23 A |"mgoing to say in the three-year tine
24 | period.
25 Q Two or three years ago?
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1 A Yeah.

2 Q  And what was the topic of those

3 | conversations?

4 A A variety of individuals came in to kind of

5 | talk about Chio |aw and what they perceived to be

6 | something that needed to be changed. They tal ked about
7 | their own unique experiences. They talked about ot her
8 | states and what they have been able to enact. And we

9 | listened and at the end of that the discussion turned
10 | to, it would be nice if some of those individuals could
11 |[turnto their legislative representatives to see if

12 | they could get a law in place that was designed to do
13 | what they wanted to do.

14 Q  And I know obviously ODH had those neetings.
15 | Were you personal |y involved in those neetings?

16 A | was involved in one and this was that

17 | roundtabl e of individuals.

18 Q Did they present ODH with any kind of

19 | educational materials about how to serve transgender
20 | custoners?
21 A | don't believe the materials that | received
22 | were on that level. It was basically ideas about what
23 | other states had done and kind of reflective of the
24 | information that they had available. But not
25 | necessarily customers, no.
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1 Q Ckay. Do you know how nmany of those naetinégs
2 | occurred, do you renenber?

3 A | was only party to one so that's all | know.
4 Q Did you ask anyone before the deposition

5 | about those neetings or try to find that out?

6 A No.

7 Q  And those were basically neetings with

8 | advocates for the transgender comunity; is that right?
9 A That woul d be correct.

10 Q Ckay. And in your understanding what exactly
11 | were those folks asking ODH to do?

12 A |'mnot really actually too sure. It was

13 | basically nmore of a discussion, a one-way discussion,
14 | if you wll, of like individuals just giving their

15 | background as to what their |ife was |ike, what woul d
16 | be hel pful, some recomendations that they brought to
17 | the table that they thought that would help them

18 And, like | said, legal counsel was also

19 | present at those roundtables and indicated that we
20 | heard the stories and we thought it woul d be best
21 | served if they would contact someone |ike a legislative
22 | representative to try to talk about a | aw change.
23 Q Wen you indicated to this group that they
24 | should seek renedy with the legislature, was that
25 | before or after you determned that you were going to
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1 | construe the statute in a way that woul dn't aIIovvyou129
2 | to change these people's gender marker on their birth

3 | certificate?

4 A | recall it being after because they knew

5 | exactly the procedures that other states already used,
6 | what they had heard that Chio currently does legally,

7 | and so they wanted to comment on what they thought we

8 | could also do.

9 Legal did tell themthat they reviewed the

10 |[law and legally we did not have to correct sonething

11 | that was not a mstake and that they really needed to
12 | go and get sone type of help legislatively to make a

13 | correction to the |aw.

14 Q And that specific determnation of what is or
15 |is not a mstake is there an individual at ODH that

16 | nade that determ nation?

17 MR, BLAKE: (bjection.

18 |f you can answer without revealing

19 | attorney-client information, go ahead and do so.
20 A |f you feel there was a mistake on your birth
21 | record you're going to the court and asking a judge
22 | with | would inagine docunentation to indicate why it's
23 | a mistake. That's information we don't get at the
24 | Health Department. So | can't really speak to what
25 | someone determnes to be a mstake or not. | just get
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1 | the court order with the summary judgnent of what 0

2 | should occur.

3 Q Ckay.

4 A So | don't know how you presented your case

5 | of being a m stake.

6 Q But as you testified previously, if the court

7 | order reflects that the gender marker change was

8 | ordered on the basis that the person is transgender,

9 | ODHwi |l not consider that to be a mstake and so wll
10 | not nmake the correction on the record; is that right?
11 A |f the transgendered individual does not
12 | indicate that a mstake has been done on their record,
13 | then we can't make a change because he's indicating the
14 | record was correct upon being filed.

15 Q Wat if the applicant says and the

16 | corresponding court order says this person is

17 | transgender therefore their sex that was designated at
18 | birth is a mstake, nake the correction?

19 MR, BLAKE: (bjection.

20 | BY M5. BONHAM

21 Q  Wat does ODH do in that instance?

22 MR. BLAKE: (nbjection. Hypothetical.

23 A W would still route the paperwork because
24 | chances are great there's a | egal name change with that
25 | request as well and we route it for review and respond
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1 | accordingly.

2 Q  And how do you respond?

3 A |t depends what the court order says.

4 Q So if the court order says that there has

5 | been a mstake and the mstake is that the person's sex

6 | recorded at birth is wong because this is a

7 | transgender person, what does ODH do then?

8 MR, BLAKE: (bjection. Hypothetical.

9 A |'ve never seen that court order. | can tel
10 | you what ny court order said for nmy child, and it just
11 | basically says it was recorded in error at the tine of
12 | birth, it should be corrected for the follow ng. They
13 | don't have to give any evidence as to howit was
14 | recorded incorrectly or what the consequence -- we
15 [ don't really get all this detail and --

16 Q But you do make sone distinction?

17 A Vell, sure. | think that it's -- you can

18 | reviewthings. You can call the court and reviewwth
19 |[themwhat it is if you have a problem But obviously

20 | in sone cases where the child is six nonths old, eight
21 | nonths old and the court says an error was done of the
22 | recording of this child s birth, okay.

23 |f you get soneone who's maybe in their

24 | thirties or forties who has a conplete nane change

25 |indicating that there is a correction to be done on
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1 |their birth certificate, we can followup with a phoé?é2
2 |call tosay is that a correction or is that sonething
3 |that is a-- and alot of times it doesn't say gender
4 | to the sex information. They want a gender change,

5 | which is sonething we don't correct because we don't
6 | ever collect it. So there's really not a lot we can
7 | do.

8 Q And if you do have a court order and it

9 | doesn't say error or mstake but it does order that
10 | that their sex or gender field be changed?

11 A |"mtrying to think if |'ve ever seen one
12 | like that.

13 Q What if the court order just says wthout
14 | saying anything about error or mstake, this person is
15 | transgender therefore their gender nmarker nust be

16 | changed?

17 MR. BLAKE: (bjection. Hypothetical.

18 A | don't know if |'ve ever, honestly, seen
19 | anything like that.
20 But a court-ordered correction like | said
21 |it's onaformto be corrected and a lot of times if
22 | there is not a mstake that formis not filed so we
23 | can't do what the court order is asking us because
24 | (A) we don't collect it and (B) it's not on the right
25 | formand we just don't really know how to handle it.
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1 Q What about in those two instances that you133
2 | saidtriggered this review of how you were going to

3 | handle this, the court order fromthe Chio Probate

4 | Court and the court order fromout-of-state, what did
5 | those court orders indicate?

6 MR. BLAKE: njection.

7 Go ahead.

8 A The court orders indicated that there was a
9 | legal nane change inside the court order, which again
10 | is confusing because a court order is sealed up with
11 | the original birth record, but the |egal name change
12 | needs to stand outside of that as a public record, so
13 | we didn't know how to handle that.

14 Q But did it also indicate a gender change?
15 A It indicated a gender change, correct.

16 Q Ckay. And it didn't discuss error or

17 | m stake?

18 A Not to ny know edge, no.

19 Q So there have been two instances where you
20 | have seen this and had to decide what to do, and as a
21 | result your teamreviewed this policy and came up with
22 | the stance that we discussed; is that right?
23 MR. BLAKE: njection.
24 A Ve reviewed the law, we |ooked at the
25 | paperwork and determned that the law did not
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1 | substantiate the change because there was not a nista£§4
2 | at the time that the record was recorded. So we could
3 | do the legal name change.

4 Q nly?

S A Yes.

6 MS. BONHAM  Ckay. | think we're going to

7 | move on to another set here in a second and we

8 | shouldn't be too nuch longer if folks want to take a

9 |little break or work through lunch. | just want to see
10 | where people are at. | don't want to exhaust you

11 |either. You' re out of Snapple.

12 (A luncheon recess was taken.)

13 | BY M5. BONHAM

14 Q So we're back fromlunch. At this point |
15 | want to go over a couple sets of records with you and
16 | ask you some questions about these.

17

18 (Thereupon, Plaintiff's Exhibit 9 was marked
19 | for purposes of identification.)
20
21 | BY M5, BONHAM
22 Q |'' m handi ng you Exhibit 9. Can you review
23 |that briefly for me. And this is a four-page exhibit
24 | that | handed you. |It's also Bates Nos. 650 through
25 | 653.

Mike Mobley Reporting | 800.894.4327 | www.MobleyReporting.com
Cincinnati - Columbus - Dayton


http://www.MobleyReporting.com

Case: 2:18‘%{98@?2%9%'{'%\’}%%%%8{6 # op3, Filed: 01/10/20 Page: 135 of 220 PAGEID #; 444, agy

1 So it's the public records request and our135
2 | response. Have you seen this before?

3 A Yes.

4 Q Wien was that?

5 A Wien Rachel shared it with me when we hel ped
6 | her get the records request |ike about two years ago.
7 Q Ckay. Can you see the date on there?

8 A Let's see. Qur response was May 31st -- On,
9 | no. Qur response was June 22nd, 2017.

10 Q Ckay. And are these -- is this the

11 | correspondence that you reviewed also in preparation
12 | for the deposition?

13 A | sawit but | did not read it, so ...

14 Q And when you say "Rachel" you're referring
15 | to?

16 A Oh, |'msorry. Rachel Belenker froml egal
17 | counsel .

18 Q Ckay. Do you pronounce it Bel enker?

19 A Bel enker. Sorry, Rachel.
20 MS. BELENKER: Either one. |t doesn't
21 | matter. It really doesn't.
22 | BY M5. BONHAM
23 Q Can you tell me when Ms. Bel enker gave this
24 | to you originally, reviewed it with you originally,
25 | what was the purpose of you |ooking at this?
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1 A So when Rachel received this email from e
2 | Freda, she contacted our office and asked for us to

3 |reviewit and see if we could conply with this

4 | certificate request.

5 W basically told her that the way that our
6 | information is organized that we do not have the

7 | capacity to find all the certificates that meet this

8 | records request, so she responded back with her answer.
9 Q Ckay. And their request is from

10 | Freda Levenston fromnmny office; is that right?

11 A Yes.

12 Q And what exactly is it requesting, can you
13 | see?

14 A So Freda was requesting every birth

15 | certificate where we changed or corrected the gender

16 | marker, and all other records referring to any

17 | instances where we have changed or corrected the gender
18 | marker on the birth certificate.

19 Q Ckay. And can you just sunmmarize again your
20 | response. | don't want you to have to repeat yourself.
21 A So our recordkeeping is organized by event
22 | name. It's not by the process that we perform So
23 | there was no way for us to get a listing of records
24 | that net her criteria.
25 Q Ckay. And so what did you do in response to
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1 | the request?
2 A W worked with Rachel to craft a response
3 | back to Freda.
4 Q Ckay. And did you have any further
5 | correspondence with ny office on that issue after that?
6 A There may have been another one or two
7 | requests after that to maybe pare down this request and
8 | scope to see if records could be obtained underneath
9 | that new request.
10 Q Did you ever end up producing responsive
11 | records?
12 A | think we did end up producing some. |'d
13 | have to review what we sent out. | did not reviewthis
14 | prior to today so |'mnot absolutely sure how many
15 | tines this may have popped back and forth.
16 Q Did you talk to ny office on the phone about
17 | the request?
18 A | don't recall ever contacting anyone via
19 | phone for this request.
20 Q Do you renenber a tine in about July of 2017
21 | after this request was nade where you and Ms. Bel enker
22 | talked to my office on the phone about it?
23 A May, but | don't have any recollection.
24 Q Ckay. Before the deposition did you ask
25 | anyone about it or try to find out about a conversation
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1 |like that?

2 A No.

3 Q Ckay. You mentioned that you had al ready

4 | reviewed other correspondence between your office and

5 | the ACLU. Can you tell ne what that other

6 | correspondence was about.

7 A You nean in preparation for today?

8 Q  Today.

9 A Like | said, we didn't review anything. This
10 | cane up as information that was received but | didn't
11 |reviewit, | didn't read it, and | didn't follow up
12 | with anything. So | just knew that we had taken part
13 |[intrying to satisfy the records request.

14 Q  W've been tal king about determ nation nade
15 | by ODH over the past two or three years that when you
16 | receive requests for gender or sex marker changes on
17 |the birth certificate that you don't believe there is
18 | birth certificate error that you won't change those.
19 | Before that determ nation was nade were there ever

20 | instances where you woul d make that change?

21 A Yes.

22 Q Ckay. Can you tell me about every such

23 | instance.

24 A | can't tell you about every such incident
25 | but | can tell you that there was a tine period when we
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1 | didreceive a couple of out-of-state court orders o
2 | probably about 10 over about a five-year period or so
3 |that we followed the court order and did process the

4 | change in sex. However, when we received the court

5 | order fromChio asking us to do that on a different

6 | formand we went ahead and re-eval uated the |[aw, ODH

7 | found out that we were not correcting the certificates
8 |tothe letter of the |aw and that we should not go

9 | ahead and follow that practice further, that we should
10 | only do the legal nane change.

11 Q Ckay. So there was a tine, maybe a five-year
12 | period. And how |long ago was that time?

13 A Approximately |ike 2011 to about 2015-i sh.

14 Q Wat did you do before 2011?

15 A Honestly, | don't recall getting anything

16 | except -- definitely not out-of-state. But we would
17 | have received a correction docunent fromthe court of
18 [ Chio if a child s record had an error upon being filed.
19 | So we didn't get court order requests with | egal name
20 | changes in themlike we did around 2011
21 Q Ckay. So if you got a request before 2011
22 | that didn't also have a legal nane change but didn't
23 | explicitedly say it was an error or mstake, what woul d
24 | you do?
25 A Prior to 2011 we don't have any recollection

Mike Mobley Reporting | 800.894.4327 | www.MobleyReporting.com
Cincinnati - Columbus - Dayton


http://www.MobleyReporting.com

Case: 2:18‘%{98@?2%9%'{'%\’}%%%%8{6 # e‘TSgLFiled: 01/10/20 Page: 140 of 220 PAGEID # 479\ agy

1 | of getting anything except for Onhio-based court ordersl40
2 | asking for a correction to be done to the birth record.
3 Q Ckay.

4 A So the formis standard for any correction to
5 |the birth record and we woul d have gone ahead and

6 | perforned that change.

7 Q Ckay. Regardless of the basis if there was a
8 | court order?

9 A Ri ght.

10 Q Ckay. Got it.

11 And obviously this timeframe here is

12 | approxi mate you're saying?

13 A Yes.

14 Q And has there been a tine any tine since you
15 | nade this determnation about how to handle this where
16 | you have nmade an exception?

17 A | don't think we've nade an exception to ny
18 | knowl edge.

19 Q And the instance that you indicated where you
20 | marked a third or neither M F nor U but a
21 | hermaphrodite narker, when did that occur?
22 A |'d have to actually have to look it up. It
23 | was within the past five years.
24 Q Ckay. But you don't know if it was before or
25 | after this determ nation?
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1 A Yeah, that | do not know. Sorry. 141
2 Q  That's okay.

3 |'d like to draw your attention back to the
4 |interrogatories, which | think are Exhibit 3, and can
5 | you turn for me to Page 4. O, |I'msorry, Page 6.

6 MS. BONHAM  And let me make a correction for
7 | the record. This is not Exhibit 3.

8 Q Wuld you mnd just turning to page and

9 |showing me. It's Exhibit 4.

10 So we're |ooking at Exhibit 4, the CDH s

11 | responses to Plaintiffs' first set of interrogatories
12 | and requests for production.

13 MS. BONHAM  And 1'd also like to ask the

14 | court reporter to mark this.

15

16 (Thereupon, Plaintiff's Exhibit 10 was nmarked
17 | for purposes of identification.)

18

19 | BY M5. BONHAM

20 Q And this is Exhibit 10 that |'m handing you
21 | that we can ook alongside of Page 6 of Exhibit 4.

22 So you've already testified that you are

23 | famliar with and have reviewed the interrogatory

24 | responses. Can | ask you to review what's now narked
25 | as Exhibit 10.
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1 A Sure.

2 Q That's also Bates nunbered 156 through 158.

3 A Ckay.

4 Q Do you recogni ze that document?

5 A It"s our mail log that we keep at work.

6 Q kay. And did you reviewit in preparation

7 | for your deposition?

8 A Nope.

9 Q Can you explaintoneinalittle bit nore

10 | detail what that is, the mail |og that you keep at

11 | work.

12 A So when we do process corrections since many
13 | of thempertain to the changing of a child' s nane, if a
14 | customer called us wanting to knowif we processed a

15 | request that they have sent in or the court has sent

16 [ in, you may know the child by the new nane but we can't
17 | search by the new nane because it's still listed as the
18 | old name. So we actually have a mail log that we keep
19 | that we record documents that we receive fromthe
20 | court, the date that we receive it, and the information
21 | off the paperwork which would reflect their current
22 | name in the systemand the new name that they're going
23 | to be known as once the court paperwork i s processed.
24 So we can keep that and hel p our customers
25 | and also verify that we received sonmething, first of
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1 |all, and where it is in being processed and whet her 0;43
2 | not we've done it.
3 Q Ckay. So the purpose of keeping the log is?
4 A Different people may know the same child by
5 | different names dependent upon what the situation is.
6 Q Ckay.
7 A So if you call as a parent that is adopting a
8 | child, you know the child as the nane that you have
9 | gone to court to provide the child, but in the system
10 | because that paperwork hasn't been processed it's still
11 |legally listed as whatever the child was born wth,
12 | whatever nane. So | can't help you if | can't do that
13 | connector. This way | can search by the new nane not
14 |in the systembecause it's not there yet and kind of
15 | ensure that we've received the paperwork and kind of
16 | where it is in order to be processed.
17 Q Ckay. So this would reflect docunments that
18 |are in the process of being changed only?
19 A Ri ght.
20 Q kay. And how far back do you keep this |og?
21 A | woul d have to check for sure but | think it
22 | goes back quite a few years, like four or five.
23 Q Does what you're | ooking at appear to you to
24 | be a conplete log, a conplete version of this |o0g?
25 MR BLAKE: bject to form
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1 A It's hard for me to say because it runs nan;f4
2 | many, nany, many, nonths. So this is a -- it my have
3 | been sorted by date.

4 | mean it's a Wrd docunent so it's

5 | (gesturing.)

6 Q  And we can see on here that it appears to

7 | list a processing date between September of 2014 all

8 | the way through Decenber 2017, if that help you

9 | renenber whether this is conplete or not.

10 A So conpl ete neaning every single entry

11 | between '14 and ' 177

12 Q \Well, first of all, yes, would it have every
13 | entry between '14 and '17?

14 MR, BLAKE: (bjection.

15 A |t doesn't have every entry on this exhibit,
16 | no.

17 Q Ckay.

18 A W usual |y get 40-sone thousand a year.

19 Q | see.
20 A Yeah, this is not --
21 Q  Then do you know how this subset was
22 | generated?
23 A | do not. | did not generate it.
24 Q Do you know who woul d have generated it?
25 A |'mgoing to assume that it's Rena Boler.
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1 Q And then this shows '14 to '17. Wuld the o
2 | log that you keep, the full log that you keep al so go

3 | back further in tinme than ' 147

4 A | woul d honestly have to check to tell you.

5 Q Wuld you keep it up through the present day?
6 A It's definitely up to the present day at

7 | least for the past couple years. | don't know if

8 | previous information has been archived or avail able.

9 Q So | want to ask you to just fromleft to

10 | right read the top row so that we can see what every

11 | colum says.

12 A Ckay. So New SFN is the new state file

13 | nunber.

14 AFS is the service -- is what it's called our
15 | service request.

16 Od Name is the current name that's in our

17 | systemfor the child.

18 New Name is the new name as requested by the
19 | court.
20 The date of birth of that child.
21 The gender of the child.
22 The date we received the court paperwork into
23 | our office.
24 Whet her or not that court paperwork also
25 | included noney.
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1 The state that sent us the court papervvork.146
2 The date that we processed the court change
3 | on,

4 And whether or not a letter has been sent.

5 And finally there's a comment section

6 Q  And whether or not a letter has been sent,

7 | does that nean to the requestor?

8 A It could have been a variety of things.

9 | Usually there's like a standard letter that sometimes
10 | is mailed. But it could have been a specific letter
11 | back to the parent, but usually it's just a standard
12 | letter saying sonething has been conpl et ed.

13 Q And what's the comment section for?

14 A The comment section is if we have to return
15 | sonething for processing or it couldn't be conpleted as
16 | requested we can put a conment there. So if a parent
17 | calls and doesn't get what they expect we can | ook up
18 | the information in the systemand try to help them

19 | navigate why that request may not have been processed.
20 Q And you're using the words "parent" and

21 | "child" but could this refer to anyone who requested a
22 | change?

23 A |t depends the age of the child. Soif

24 | you're under 18 your parents have to request it. And
25 | if you're over 18 you can do it yourself.
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1 Q And both cases are listed in this docunent?147
2 A Yes.

3 Q  And under "Processed On," if there's a date
4 | does that mean that the request was processed?

5 A It means that we're done doi ng whatever we

6 | can do so you can pretty much assume that we processed
7 | as nuch as we could. That could have been we sent it

8 | back, we actually did the correction, but it's done,

9 |it's conpleted as far as we can conplete it.

10 Q  And under "Processed" when it says "No," what
11 | does that nean?

12 A No neans it wasn't processed, that there was
13 | sonething sent out. It could have been not a conplete,.
14 | Maybe it wasn't processed because we actually don't

15 | have that child in our system they sent it to the

16 | wong state. It's a handful of things that caused us
17 |to say this is not something we can conplete.

18 Q And on this subset in the Gender colum

19 |there's always either an Mor an F and then a little
20 | arrow and then the opposite. So in the first rowit
21 | says Marrow F. Do you see that in every rowin the
22 | gender col um?
23 A Uh- huh.
24 Q  \What does that indicate?
25 A To be honest, | don't know.
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1 Q Let's | ook, for exanple, at the row on the e
2 | first page here that begins with the New SFN nunber

3 | 19591. Do you see that? |It's about five fromthe

4 | bottom

S A Yep.

6 Q And all the way over to the right in the

7 | Comment Section can you read that out.

8 A Sure. "Nane changed previously done

9 | 1/28/16. Custoner sent letter fromdoctor for gender
10 | change request."

11 Q  And then what does that say on the Processed
12 | On col um?

13 A It says "No."

14 Q And then in the state?

15 A Were is ny state? Ch. "Chio."

16 Q And then in the Gender colum what does it
17 | say?

18 A It says, "Male greater than female."

19 Q Ckay. And the greater than signis like a
20 |[little arrow towards the right?
21 A  Right.
22 Q So does that indicate to you that this person
23 | who sent a doctor for gender change request was
24 | requesting a change of the gender marker frommale to
25 | female?
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1 A Yes.

2 Q  And so can we assune that when that's

3 |indicated on this chart the custoner is requesting a

4 | gender change frommale to femal e?

S A Yes.

6 Q So the document will show that all of these

7 |instances after the first five fromthe top have a No

8 | in the Processed On colum. In other words, none of

9 | these appear to have been processed. Do you agree?

10 A | woul d agree.

11 Q But the first five listed do have a processed
12 | on date?

13 A Yes.

14 Q And in the Corment Section can you see what
15 | they all say?

16 A Yes.

17 Q What is that?

18 A The ones fromthe top or the ones fromthe

19 | botton®
20 Q The top five.
21 A In the Comment Section it says, "Processed as
22 | court-ordered correction.”
23 Q In all five instances?
24 A Yes.
25 Q Do you renenber specifically any of these
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1 | instances?
2 A No.
3 Q Who woul d have that information?
4 A |'mgoing to say Rena Bol er.
5 Q Do these appear to be past instances where
6 | ODH did nake or process a change of the gender
7 | designation on the birth record?
8 A W\ processed a change in the sex information
9 | on the child s birth certificate.
10 Q Ckay. And it indicates that there was a
11 | court order fromthese different states listed under
12 | State; is that right?
13 A Correct.
14 Q The last one of which is Chio; is that right?
15 A Yes.
16 Q Did you talk to Rena Boler before the
17 | deposition to find out about these instances?
18 A No.
19 Q Did you talk to her to find out anything
20 | about what the Departnent has done in the past wth
21 | regard to changing these markers?
22 A No.
23 Q Now, | want to go back and | ook at the
24 | interrogatory responses that you made, Exhibit 4.
25 In the mddle of the page on Page 6 there's a
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1 | chart. Can you read the final sentence of your answerl51
2 | right before the chart.

3 A Starting with "Subject"?

4 Q Yes.

5 A "Subject to the foregoing Defendants state

6 | that the sex identifier has been changed for reason

7 | other than set forth in Ohio Revised Code 3705.15 and

8 | 3705.22 for the follow ng individuals:"

9 Q  And then how many individuals are |isted

10 | here?

11 A Ten.

12 Q Do you know if there is any overlap between
13 |[this list of instances where the Department changed the
14 | gender marker and the list of instances that we just

15 | discussed from Exhibit 10?

16 A The only way of verifying that is by name. |
17 | wouldn't know just by looking at the |ist.

18 MS. BONHAM  COkay. And | just want to make a
19 | note that because of the redactions on the docunents
20 [that are still in dispute we don't have any way of
21 | cross-referencing that either and so we have nanes and
22 | other information redacted on every single docunent we
23 | have.
24 Q Can you tell ne fromthis chart in the
25 |interrogatory responses what the first date is?
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1 A Sure. It's January 8th, 2004. o
2 Q kay. And these go all the way up through

3 | 2011, '12, "13, '"14 and '15; is that right?

4 A Correct.

5 Q And do these still represent the only

6 | instances that you are aware of where the Departnent

7 | has made a change to the sex or gender narker on the

8 | birth record for reasons other than set forth in these
9 | two code provisions that you nmentioned?

10 A To the best of our ability doing the search
11 | these are the only ones that we could find.

12 Q  And what was the reason underlying these

13 | instances?

14 A Unless | |ooked at the court order | wouldn't
15 | know what the reason is.

16 Q Do you renenber any reason for any of these
17 | instances?

18 A No.

19 Q |'s there anyone that would know t hat
20 | information?
21 A Anyone woul d have to | ook at the court order
22 | and tell you because it's sealed.
23 Q In preparing this response how did you put
24 | this list together?
25 A These individuals as we were saying before,
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1 | although they have a court order, there was a |egal o
2 | nanme change nost |ikely associated with it which made

3 | these documents public soit's not in the vault. So we
4 | would have to go to our |egal name changes to find that
5 | there was al so an additional change requested at the

6 | time of the legal nanme change.

7 |f something is sealed unless | literally

8 | opened up 400,000 envel opes | woul dn't know the ones

9 | that were seal ed.

10 Q Ckay.

11 A So that's why | said electronically we can't
12 | search for the reason but these -- I'mgoing to cal

13 | themchildren -- these individuals had a process by

14 | which the court order was not seal ed because of their
15 | legal name change, so that's why we were able to find
16 | them

17 Q Ckay. And just to clarify a couple of

18 | things.

19 First of all, we don't know whether they're
20 | children or adults?

21 A Right. W call everyone children because

22 | they have a birth certificate. Sorry.

23 Q Ckay. Al right. So we can understand that
24 | when you say that you're not talking about children?

25 A No. A child s birth certificate you could be
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1 | 85.
2 Q | see. | see.
3 A Sorry.
4 Q Ch, no. That's great. |It's kind of sweet.
5 So then this doesn't reflect every instance
6 |that ODH is aware of where a change was made, rather it
7 | reflects every instance where this change was nade
8 | along with a nane change request?
9 MR, BLAKE: (bjection.
10 Go ahead.
11 A Correct.
12 Q That you were able to find?
13 A Ri ght, because these docunents were not
14 | sealed in the vault.
15 Q  And when sonmeone's requested a name change
16 | and a gender change and as here the gender change is
17 | also perforned, that part doesn't get seal ed?
18 MR, BLAKE: (bjection.
19 A No, because by law the statute indicates very
20 | specifically what we shoul d and how we shoul d process
21 | the legal name change.
22 A legal name change is never ever, ever
23 | sealed. W have to process it a certain way where it's
24 | noted on the certificate and that document remains
25 | public.
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1 Q So because the gender change is also on that155
2 | docunent it also becomes public in these instances?

3 A Yes.

4 Q Even though typically a gender change as an
5 | ordered correction independent froma name change woul d
6 | be sealed in the vault?

I MR, BLAKE: (njection.

8 A Correct.

9

10 (Thereupon, Plaintiff's Exhibit 11 was nmarked
11 | for purposes of identification.)

12

13 | BY M5. BONHAM

14 Q |'' mhanding you Exhibit 11. Do you recognize
15 [ this? You can take a look at it, obviously.

16 A Ckay. Yeah.

17 Q Do you recogni ze this?

18 A This is the first time |'ve seen this emil.
19 Q Ckay. Can you tell who it's fronf

20 A It was originally froma local registrar

21 | Carma Lee, CGA-RMA L-E-E fromStark County to Rena
22 | Boler.

23 Q It's the sane Rena we've been tal king about
24 | with your office?

25 A Yes.
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1 Q  And can you tell the date on this? o
2 A It is My 15, 2012.

3 Q And can you read the title of that email.

4 A My 1?7 Yeah. Oh. Well, | think that's a

5 |response. It's not the title,

6 Q kay. W can skip that.

7 A Ckay.

8 Q So this is, as you said, an email froma

9 |local registrar. It looks like Stark County?

10 A Yes.

11 Q To your office --

12 A Yes.

13 Q -- asking a question. And does your office
14 | function as a resource for local offices to determne
15 | what the policies and practices are for recordkeeping?
16 MR, BLAKE: (bjection.

17 A VWhen this emai|l was done in 2012 we didn't
18 | have a centralized system This would have been a

19 | paper process. So changes to all birth records only
20 | occurred at the State, and we woul d nmake two copi es.
21 | One stayed with us and one was to be nuiled back to the
22 |local who initially had filed that birth record.
23 So this email |"mgoing to assume the | ocal
24 | registrar at Stark County received a brand new birth
25 | certificate with a change on it, the process by which
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1 | they are to take whatever the current document is and157
2 | switch it out with a new piece of paper, and she had a
3 | question regarding why she was receiving a new pi ece of
4 | paper for a child's certificate.
5 Q Ckay. So she received a new corrected
6 | document in the mail from ODH?
7 A Yes, she did.
8 Q Because it's 2012?
9 A Yes, exactly.
10 Q And it was unusual for her so she had this
11 | question about it?
12 A Yes.
13 Q She wote to you?
14 A Yes. And she wanted to nake certain that she
15 | understood naybe a little bit nmore of the circunstances
16 | regarding the change of this record because now she
17 | could see the old record and the new one that was sent.
18 Q Ckay. So would you mnd just reading out
19 | what exactly she asked of your office.
20 A Sure. She asked, "Just wanted to nake
21 | certain that this new change is correct. 1Is this due
22 |to an error or part of the filing physician back in
23 | 1933 or is this due to a change in sex status?"
24 Q  And can you just continue.
25 A Ch, sure.
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1 "Previously local offices were told that thel58
2 | sex doesn't change on birth certificates even if the

3 |individual has actually undergone a sex change. | want
4 |to make certain that | know the rules as they stand

S5 | now. "

6 Q  And then can you just read out what your

7 | office said in response.

8 A Sure. Rena responded back, "A court-ordered
9 | correction was performed changing the nane and sex of
10 | the child."

11 Q So your office in 2012 told this local office
12 |in Stark County that that was the correct record that
13 | you sent?

14 A Correct.

15 Q And was this about during the tine that you
16 | had nentioned where your office was doi ng gender marKker
17 | changes if there was a court order?

18 A This was the tine period that if we received
19 | a request as a court order we would have done the
20 | change through the sex marker on the certificate.
21 Q  ay.
22
23 (Thereupon, Plaintiff's Exhibit 12 was marked
24 | for purposes of identification.)
25
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159
1 | BY M5. BONHAM
2 Q |"'mgoing to hand you Exhibit 12. Have you
3 | seen this before?
4 A | have not.
5 Q Can you tell what this appears to be?
6 A This is an email correspondence between a
7 | local registrar, Rebekah, R-E-B-E-K-A-H fromHaml|ton
8 | County to our offices to our staff regarding a court
9 | order with a nanme and gender change.
10 Q Ckay. And so this is also correspondence
11 | froma local office, Hamlton County, at this tine; is
12 | that right?
13 A Correct.
14 Q And so this would be, though, after the
15 | electronic systemcane into place in 2015, or no?
16 A |"mtrying to think when nmy kids were born.
17 | Yeah, this would have been the electronic system
18 Q Ckay. And so this person is just asking
19 | about something a customer has asked her; is that
20 | right?
21 A Yes.
22 Q Can you see down at the bottomthere -- can
23 | you summarize fromthe bottomwhat she's asking your
24 | office?
25 A The Hamilton County Registrar received a
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1 | phone call froma custoner asking about the procedure160
2 | to change the sex of the child on the birth record as

3 | well as changing the name and she wanted assistance

4 | regarding what the procedure was and what she shoul d

5 | tell the customer.

6 Q  And can you just read the second sentence of
7 | her email on the bottomthere.

8 A Sure.

9 "I was always told for years that you have to
10 | and can change a name by going through the court but

11 | the sex of the child will never change on the birth

12 | certificate no matter what. |Is that still true now?"
13 Q And then this gets obviously pushed up to

14 | Rena the person we've been discussing, and can you read
15 | out what she says in response when this gets kicked up
16 | to her.

17 A Sure. Rena responds back to Rebekah, "Thank
18 | you. And, yes, | didtell themto forward to ODH.'

19 | Oh, that's Rebekah.
20 "Anyone who states that they have a court
21 | order with the name and gender change can send the
22 | docunents to our office. We will then send it on to
23 |legal so it can be reviewed for acceptance. |f
24 | approved by legal, we will anend the birth record."
25 Q So at this time you were in the space where

Mike Mobley Reporting | 800.894.4327 | www.MobleyReporting.com
Cincinnati - Columbus - Dayton


http://www.MobleyReporting.com

Case: 2:18’@5983E%&Me'f'gl\!bgwé{yl%gt‘%#:e?gl.F"ed: 01/10/20 Page: 161 of 220 PAGEID %hé‘.%ONagy

1 | if your legal department approved a gender narker o
2 | change then you would do it pursuant to a court order;
3 |is that right?

4 MR. BLAKE: (njection.

5 A W reviewall of the court orders ourselves
6 | not based on what hearsay is between the custoner and
7 | the Hamlton County Registrar, not knowing if the

8 |registrar may have told us the right situation or the
9 |right problem So, basically, regardless of what was
10 | sent we review all court-ordered paperwork. And not
11 | know ng whatever was sent | don't even know if it met
12 | this criteria.

13 Q Sure. Sure. But Rena's statenent that you
14 | read off was that accurate at the time? "Wen there's
15 | a gender change request, if approved by legal we wll
16 | amend the birth record"?

17 A Yes.

18

19 (Thereupon, Plaintiff's Exhibit 13 was nmarked
20 | for purposes of identification.)
21
22 | BY M5, BONHAM
23 Q |'mgoing to hand you Exhibit 13. Have you
24 | seen this before?
25 A No.
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1 Q Can you identify it?
2 A This is froma staff menber, Devon,
3 | DEV-ON Sheis the -- at that time she was the
4 | phone manager and one of her phone people received a
5 | request that he didn't know how to handle so was
6 | getting sone assistance through Rena.
7 Q And at the bottomthere Devon's email can you
8 |tell me what that says.
9 A Basical |y, Devon sent to Rena that Jon
10 [ J-ON, our phone call custoner service rep had a phone
11 | call froma gentleman who sent in a | egal name change
12 | with a gender change and he wanted assistance regarding
13 | what to tell the custoner if there was a gender change
14 | along with a legal name change because the customer was
15 | questioning that the name was changed but not the
16 | gender.
17 Q Ckay. And can you see that he says, quote,
18 | "Maybe legal is still review ng those or holding those
19 | as pending requests"?
20 A Yes.
21 Q Does that indicate that at that tine when the
22 | Department received a request for a gender change the
23 | practice was for the legal department to review that?
24 A The practice was for any |egal paperwork that
25 | we needed assistance with that we would get CDH s
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1 | advice as far as whether or not we could accept and e
2 | process it.

3 Q kay. And when he says, "Still review ng or
4 | holding those as pending," does that indicate there was
5 | a period of tine when the Department was just holding

6 | these requests?

I MR, BLAKE: (njection.

8 A Through the mail log you could tell if a

9 | request was received but maybe not conpleted. So if he
10 | searched on the mail [og he would see that date-wise it
11 | wasn't being processed tinely, so he was assum ng that
12 | it was pending or holding or there was an issue with

13 | the record.

14 Q Was there a period of time when the

15 | Department was determning what to do with requests for
16 | gender marker change and hol di ng such requests during
17 | that determ nation?

18 A There are periods of time that we submt

19 | court orders or court documents for review and it may
20 | take a while before we get an answer, but we don't
21 | purposely hold anything for any other reason other than
22 | it"s still under review
23 Q Ckay. So there was no period of tine where
24 | the Department was considering what to do about this
25 | category of requests and holding the requests while it
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1 | considered what to do?

2 A |f something is still under reviewit's under
3 |reviewfor nmore consideration. So if you don't know

4 | how to proceed you still have it to review until you

5 | get adrection. Soif you want to state that that's a
6 | hold, it's still under review.

7 Q Ckay. So specifically as to this policy the
8 | determnation that we discussed that the Health

9 | Departnent won't change the gender marker on the basis
10 | of gender change --

11 MR, BLAKE: (bjection.

12 Q -- was there a tine period specific to that
13 | policy where changes were comng in and being held

14 | while you made a determ nation about what to do?

15 MR, BLAKE: (bjection.

16 Go ahead.

17 A When we received the court order fromQnio
18 |indicating a correction that soneone wanted to do and
19 | also the legal name change, when we received simlar
20 | docunments because that one hadn't been processed, all
21 | of those ended up being reviewed together because it
22 | looked and appeared to be a simlar request. So we
23 | wanted to ensure that we processed themall in a way
24 | that was consistent.
25 Q Ckay. And that was that period about two or
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1 | three years ago when you were naking this determnatic}r(ls5
2 | about what your stance is as a departnent?

3 A Yes.

4

5 (Thereupon, Plaintiff's Exhibit 14 was marked
6 | for purposes of identification.)

.

8 | BY M5. BONHAM

9 Q |'' mhanding you Exhibit 14. Do you recognize
10 | this document?

11 A Yes.

12 Q How do you recogni ze it?

13 A They're internal discussions. Wen certain
14 | things fromour mail [og are not being done within 30
15 | days that's howwe |ike to close out a request that we
16 | receive that things that are not. W try to follow up
17 | and ensure that we are going to get assistance in

18 | closing out the request and processing that as fast as
19 | possi bl e.
20 So we had sone that were falling outside of
21 | the date range and Karen, K-A-R-E-N, the chief wanted
22 | to know if there were stuff outside of that processing
23 | range that weren't being done.
24 Q So this is an email between her and Rena in
25 | 2016, and can you read what Karen had asked first which
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1 |is on the bottom

2 A So Karen asked Rena to send her a summary of
3 | where we are on the gender change. She's conpiling an
4 | email to Lance, L-A-NCE, who at the tine was |ega

5 | counsel.

6 Q And that's Lance H nes --

7 A Correct.

8 Q -- in 2016 who was |egal counsel?

9 A Yes.

10 Q Do you know what the chief neans by "\Were we
11 | are on the gender change"?

12 A W noticed in our mail log that the requests
13 | that we had received had the sane kind of category and
14 | that those were in a review process, that we were

15 | awaiting guidance as to how to process. So those that
16 | started to fall outside of 30 days we don't want to

17 | keep soneone's noney, we don't want to not get back

18 | with them so we wanted to reach out and get sone

19 | assistance to ensure that we could contact the
20 | custoners and get ahold of themto nmake sure that they
21 | understood we received the request and that we were
22 | going to go ahead and whatever the answer was, do
23 | something. So Karen wanted to escalate that being the
24 | chief of the Departnent to other people in her |evel.
25 Q Sure.
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1 So Karen as Department Chief is she the one167
2 | that was devel oping that guidance?

3 A W were as CODH devel opi ng gui dance, but we

4 | were also asking other individuals fromother areas to
5 | reviewand give their input as well.

6 Q  And who were those people, do you renenber?
7 A Vell, nostly they would be Iegal counsel.

8 | And I'msure we worked with the governor's office to

9 | keep themapprised of what we were working on and get
10 | sonme direction fromthemas well.

11 Q Do you renenber specific conmunications you
12 | had with the governor's office on this issue?

13 MR, BLAKE: (bjection.

14 To the extent you can -- and |'mnot sure you
15 | can. But there is an executive privilege to assert

16 | here between communications between the governor's

17 | office and the ODH. So to the extent you can disclose
18 | any of the specific discussions, go ahead.

19 | BY M5. BONHAM
20 Q |'mfirst asking whether you conmunicated
21 | with the governor's office?
22 A | did not.
23 Q Did anyone in CDH?
24 MR. BLAKE: She's already testified to that.
25 A | don't have that information.
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1 Q It seems to me you indicated a nonment ago e
2 | that ODH did work with the governor's office on

3 | devel oping those guidance on this topic?

4 A | know that we reach out to the governor's

5 | office because we routinely send updates on issues that
6 | we have to keep themapprised of what we're review ng

7 | in case soneone reaches out at a different level to say
8 || don't really believe that |'mgetting good customer

9 | service, | think there is an issue. So the office

10 | woul d have been apprised that we were review ng

11 | docunents and that there was a category.

12 Q So it's actually your testinmony that you on
13 | behal f of ODH know that the governor's office was

14 | apprised of this but you know nothing nore about

15 | whether or how you comuni cat ed?

16 A | communi cate upwards and how it's circul ated
17 | and communi cated above me | don't have any direct

18 | knowl edge.

19 Q Did you ask anyone el se about that to prepare
20 | for the deposition?
21 A No.
22 Q Besi des the governor's office and ot her
23 | people in ODH, including |egal counsel, was there
24 | anyone else involved in creating that guidance or
25 | making that determ nation about the gender markers?
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1 A Not to ny know edge.

2 Q So the person to ask woul d be Karen Sorrell

3 |is that right?

4 MR. BLAKE: (njection.

5 A Karen may have additional information but |

6 | don't know.

7 Q Ckay. Are the people who nmade this guidance
8 |and this determnation all in your |egal departnent?

9 MR, BLAKE: (bjection.

10 A ODH made the determ nation through a review
11 |[froma variety of people and their input. So it wasn't
12 | necessarily one person

13 Q Ckay. And then can | ask you to just read
14 | out what Rena said back to the chief about where you
15 | were on the gender marker change at that tinme.

16 A Do you want the whol e paragraph read?

17 Q  Yes, please.

18 A "From Cct ober 2015 to now we have 11 gender
19 | change requests pending with sone of them ordering nanme
20 | changes as well. They have all cone from outside of
21 | Chio. At least eight came with noney and those
22 | applicants are awaiting for a changed birth record. A
23 | few years ago we had the sane issue cone up and it was
24 | determned that we could process the three that had
25 | been sent as court-ordered corrections. | amnot sure
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1 | what has changed since then." 0
2 Q Ckay. Thank you.

3 So does this sunmary from Rena to the chief

4 | appear to reflect the same tinmeline that you told nme

5 | about where at one time in the past the Departnent

6 | wouldn't make changes to gender markers, then for about
7 | afive-year period it would, and then about two to

8 | three years ago you changed back?

9 MR, BLAKE: (bjection.

10 A That seens to match the tine period, yes.

11 Q And in this commnication Rena is seeking to
12 | understand what has changed because you had some

13 | pending requests sort of in a group?

14 A Yes.

15

16 (Thereupon, Plaintiff's Exhibit 15 was nmarked
17 | for purposes of identification.)

18

19 | BY M5. BONHAM
20 Q Ckay. |'mhanding you Exhibit 15. Do you
21 | recogni ze this?
22 A This is the first tine |'ve seen this email.
23 Q Ckay. Can you tell me what it appears to be?
24 A Yeah. Flo, F-L-O is a phone staff and she
25 |is emiling Rena regarding help with a customer that
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1 | emailed us for a response.
2 Q And it looks like Flo has forwarded the
3 | customer request and it's on this docunent. Does that
4 | seemright?
S A Yes.
6 Q And this person is making this request in
7 | 2015 and they say, "I was born intersex wth m xed
8 |genitalia."
9 What does Rena direct Flo to do with that at
10 | the top?
11 A Rena directs Flo to send back a response t hat
12 | the individual who contacted us should contact the
13 | Probate Court in the county in which they were born and
14 | explain the situation and see if they can have a
15 | correction of birth record ordered.
16 Q Ckay. So was that at the tine the correct
17 | way to process a request to change the gender marker
18 | from someone who identified as intersex?
19 MR, BLAKE: (bjection.
20 A According to the email the custoner indicates
21 |that there's a genuine error. Errors can be corrected
22 | and the way to do that is through Probate to get a
23 | correction of birth record. So we're going to assume
24 | that there is an error and this would be the procedure
25 | to get that corrected.
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1 Q |s it the Departnent's position that if e
2 | soneone says they're intersex and that's the reason

3 | that their gender marker isn't accurate that counts as
4 | an error and should be changed if there's a court

5 | order?

6 MR BLAKE: (njection. Hypothetical.

7 A | f someone states that there's an error on

8 |their certificate it's up to themto go to the court

9 | and respond to what the error is so a court-ordered

10 | correction can be issued for us to change the record.
11 || can't respond to what that error is based on

12 | anything. |If there's an error, then we can fix it for
13 | that person.

14 Q Ckay. Are you aware of any instances |ike
15 | this one where someone has requested after obtaining a
16 | court order that ODH change their gender marker because
17 | they were intersex?

18 A Just the one hermaphrodite.

19 Q Are you aware of any instances where ODH has
20 | made such a change and changed the designation to
21 | either male or female rather than hernmaphrodite?
22 A If it was deened to be a mstake and the
23 | correction had to occur, we nmake the change. It
24 | doesn't matter who's requesting it.
25
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1 (Thereupon, Plaintiff's Exhibit 16 was narke]g3
2 | for purposes of identification.)

3

4 | BY M5. BONHAM

5 Q |''m handi ng you Exhibit 16.

6 A Ckay.

7 Q And this is Bates 259 through 263.

8 Do you recogni ze this docunment?

9 A | have not seen this docunent before.

10 MS. BONHAM This is a docunent you produced
11 | as one docunent, this nultiple-paged file. It contains
12 | for the record a letter fromsonmeone who had an

13 | indetermnate gender indicated by the doctor at birth.
14 | It has a court order requiring a gender change from

15 | Arizona. Had sent previously gender changed ot her

16 | identity docunents including a Social Security card and
17 | Arizona driver's license. And then the |ast page of

18 | the docunent is an Onhio birth certificate.

19 Q Can you tell based on this docunent whet her
20 | the Departnent actually made the change ordered by the
21 | court here?
22 A The only way of knowi ng what is currently in
23 | the systemis for nme to search the systemtoday to see
24 | if this record exists or it's been changed.
25 Q Ckay. Wen it was produced, though --

Mike Mobley Reporting | 800.894.4327 | www.MobleyReporting.com
Cincinnati - Columbus - Dayton


http://www.MobleyReporting.com

Case: 2:18‘%{98@?2%9%'{'%\’}%%%%8{6 i op3, Filed: 01/10/20 Page: 174 of 220 PAGEID #; a%:’»Nagy

1 | obviously this docunent was accurate when you producedl74
2 |it, which was |ess than a year ago, right?

3 A It's accurate the day that we produced it.

4 Q Right. So can you tell fromthe face of this
5 | docunent whether the requested change was nade?

6 A No.

7 Q Youcan't tell fromwhat | just handed you?

8 A No.

9 Q So you don't know if you |ook at this

10 | together with either of the charts that you produced

11 | indicating when the changes were made if this person

12 | was one of the people on that chart?

13 A Not without researching it, no.

14 Q How woul d you go about researching it?

15 A A court order would seal down this record and
16 | it would be brought back with a new state file nunber.
17 | So if this record cannot be found we know it's been

18 | reproduced with a new state file nunber and a

19 | correction has been done.
20 Q Ckay. So it's possible for you to do that?
21 A Uh- huh.
22 Q  And what exact information would you need to
23 | find that out?
24 A Ve need to know the name of the individual of
25 | this record, their date of birth and the state file
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1 | nunber that's listed, and then we can verify if e
2 | anything has been corrected on the record.

3 Q So for any person whose records you produced
4 | you can also go back and determ ne whether that change
5 | was nade but only if you have these three itens?

6 A Yes.

7 Q And we obviously don't have those itens

8 | because they've all been redacted?

9 A Correct.

10 Q But since ODH established this policy like
11 | two or three years ago, you haven't done any gender

12 | marker corrections unless there was what you consi der
13 | to be an error; is that right?

14 MR. BLAKE: bjection to the use of the word
15 | "policy."”

16 A |f a correction was court ordered because a
17 | m stake was nade, we did process those. |f it was not
18 | an error upon recording the birth, those were not

19 | processed.
20 Q Al right. W are going to do just a few
21 | nore records. |I'Il try to get you out of here. I'm
22 | trying to determ ne what el se we need to do.
23 A That's fine.
24 MS. BONHAM  You know, to be honest, we're
25 | going to have to figure out howto deal with the
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1 | redaction issue. W mght have to reopen the e
2 | deposition. So I'd like to take a five-mnute break

3 | and talk about it and see what's going to be benefici al
4 |to all parties today. Gkay?

5 THE WTNESS: GCkay. Sounds good.

6 (A recess was taken.)

7 MR BLAKE: Back on the record.

8 So we've just spent the [ast few m nutes

9 | discussing a dispute regarding various redactions to
10 | sone of the records that have been produced in this

11 | case.

12 For now the parties have decided to table --
13 |[while reserving their rights regarding the redaction
14 | table the dispute and have cone up with a plan that

15 | perhaps will resolve the need to have the docunents

16 | unredacted. And the plan as counsel for Defendants

17 | understands it is that Plaintiffs will identify by

18 | Bates number various requests that have been produced
19 |[in this case and the requests are requests by customners
20 | of ODH requesting various changes to their birth
21 | certificate, including changes to the sex and/or gender
22 |identifier on the birth record.
23 Def endants once they receive those Bates
24 | ranges, those Bates-nunbered requests will look at the
25 | requests and provide information related to three
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1 |topics. First, whether or not the request was denied177
2 | or approved. |If so, what date was the denial or

3 | approval processed. And, three, the reason for that

4 | denial or approval. A short reason such as, you know,
5 | no court order or court-ordered correction or court

6 | order that did not include a correction. Sonething to
7 | that effect.

8 The second aspect as Defense counsel

9 | understands it that will help to perhaps mtigate this
10 | redaction issue relates to Interrogatory No. 3 and

11 | Plaintiffs' counsel is in particular interested in

12 | verifying whether or not the documents or requests or
13 | records reflected wth the approvals reflected in

14 | Interrogatory No. 3 were produced in this litigation

15 Def ense counsel has agreed to | ook at the

16 | records produced, the unredacted versions, to determne
17 | whether or not those requests were produced. If so,

18 |identify the Bates range for each entry. And if the

19 | docunents were not produced, we'll attenpt to |ocate
20 | themand produce themif they're available,
21 |s that a fair reflection of what the parties
22 | agreed, Plaintiffs' counsel? €Elizabeth?
23 MS. BONHAM  That's right. Pending doing
24 | that we're going to reserve the right to reopen the
25 | deposition because we're not able to ask about the
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1 | docunents that we have now. W need to be able to o
2 | cross-reference these docunents with the interrogatory
3 | responses and with the other docunents so that we can
4 | understand when and for whomthese changes were nmade

5 | and why, and we've |earned through testinony that we

6 | can't do that wthout some help here.

7 So we can work on that between the parties

8 | and possibly have to reopen the deposition.

9 W're also going to reserve the possibility
10 | of reopening the deposition on the grounds that the

11 | 30(b)(6) deponent wasn't adequately prepared on all the
12 |topics. | know everybody is going to disagree on that.
13 MR BLAKE: Defense counsel reserves their

14 | rights to oppose any reopening the 30(b)(6).

15 MS. BONHAM  So | think pursuant to that

16 | we're going to scrap the rest of the exhibits and we
17 | have a few questions for you and | understand you guys
18 | are going to have Cross.

19 MR, BLAKE: Very good.
20 | BY M5. BONHAM
21 Q  Wen you and others, including I know you
22 | said legal counsel and possibly the governor's office,
23 | were discussing howto treat requests for change on
24 | gender markers and you ultimtely determ ned that
25 | you're not going to do that unless there was a m stake,
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1 | did you ever consider a policy like the one in IIIinoils79
2 | which permts people to change that designation using

3 | docunmentation that they've received gender transition

4 | treatnent?

5 A | amnot aware of Illinois" policy and

6 | didn't reach out and research what they did. So no.

7 Q Did you or anybody el se di scuss whether you

8 | should or could inplement policies like the ones in any
9 | other states or like a nodel policy?

10 A W don't formpolicy. W reviewthe |aw

11 |reflected as to whether or not this change could be

12 | processed and that was the decision.

13 Q And you testified that you don't know whose
14 | decision that was?

15 A ODH s deci si on.

16 Q It is ODH s official stance but you can't

17 | tell me the person or people that nade that

18 | determ nation?

19 A (Shaking head in the negative.)
20 MR BLAKE: (njection.
21 | BY M5, BONHAM
22 Q And you didn't attenpt to find out before the
23 | deposition?
24 MR, BLAKE: (bjection.
25 A No.

Mike Mobley Reporting | 800.894.4327 | www.MobleyReporting.com
Cincinnati - Columbus - Dayton


http://www.MobleyReporting.com

Case: 2:18’@5983E%&Me'f'gl\!bgwé{yl%gt‘%#:e?gl.F"ed: 01/10/20 Page: 180 of 220 PAGEID %h%@Nagy

1 Q | hear you saying that that determnation mégo
2 | made after reviewng the laws and after review ng what
3 | you were doing in the past. \What other considerations
4 | went into making that determ nation?

5 A That's about it.

6 Q Q her than the documents that we've revi ewed
7 | was that determnation promulgated in witing in any

8 | way?

9 A No.

10 Q  Was there ever any kind of training for ODH
11 | staff other than what we've already discussed about

12 | that?

13 A Training regarding how to process a docunent?
14 Q Training regarding that this is now how ODH
15 |is going to interpret this law, for exanple?

16 A There's a nulti-process for review, so if the
17 | reviewer feels that it needs additional assistance,

18 |then there may be nultiple people reviewing it to

19 | ensure that we're following the law correctly.
20 Q So there was never any kind of policy meno,
21 | legal meno, departmental nmeno, any kind of witten
22 | docunentation other than what we've already | ooked at
23 |indicating that after reviewthis was CDH s
24 | determnation about how to treat requests for gender
25 | marker change?
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1 MR, BLAKE: (njection.
2 A | don't believe there was anything fornally
3 |circulated to like the local health departments or
4 | anything. W tried to provide a standard response
5 | regarding who to contact, what to ask for, and then
6 | fromthere we just await a reply fromthe court.
7 Q  What interest does this policy serve? Wat
8 | CDH or Vital Statistics interest does this policy
9 | serve?
10 MR, BLAKE: (bjection.
11 A Can you define what "policy" means.
12 Q The current Departnment's stance as we've
13 |called it that you will not change the gender marker on
14 | a birth certificate for any reason other than what you
15 | consider to be error.
16 A Froma statistics standpoint we collect
17 | information on vital events because of the public
18 | health need and sonething that we do because the CDC
19 | has given us direction and a formto collect specific
20 | information that we then send to themevery year
21 | regarding the health of the nom the health of the
22 | child, statistics about the birth.
23 One of the statistics that they ask us to
24 | collect is the sex marker of the child that is live
25 | born. So we go ahead and collect that information. We
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1 | get it certified by the hospital, the nmedical e
2 | professional.

3 If there is errors in the certificate we try
4 | to have those corrected and resubmtted froma

5 | statistical standpoint so you know things |ike average
6 | birth weight of a child, nost common nanme, how many

7 | boys and girls were born in Chio.

8 So it is a statistical piece of information

9 |that we get paid to give to other people, as well as a
10 | piece of information that we provide to Social Security
11 | to enunerate a newborn, which is a requested field that
12 | they ask for.

13 W al so can give that information to other

14 | parties |ike voter registration, banks, pension funds,
15 | et cetera, so they can do a roster match of their

16 |individuals that they're trying to elimnate. So it's
17 | an inportant field for us to collect.

18 Q Is it insimlar vital statistics interest to
19 | count the incidence of transgender people in the
20 | popul ation?
21 A If that is part of the birth event that
22 | happens when you're born. | would say that that's not
23 |information that is known at the time of birth and it's
24 | not something that the CDC has asked us to collect.
25 Q  \What about the incidence of intersex people?
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1 A W all have an ability as a state to put e
2 | undetermned as to gender -- or, excuse ne, the sex

3 | marker of an individual and send in that information.

4 | 1f and when it's ever updated we coul d resend that

5 |information for statistical purposes so they woul d

6 | know.

7 Q I n instances where you make corrections for

8 | what you consider to be error you update that

9 | statistical information, right?

10 A Yes.

11 Q Does ODH have any other interest in

12 | maintaining this policy besides the one that you' ve

13 | already discussed?

14 A Not to ny know edge.

15 Q Are you aware of Chio's policy, practices or
16 | procedures for verifying the fact of an individual's

17 | death?

18 A Yes.

19 Q Can you briefly explain whether birth
20 | certificates play arole in that process?
21 A Birth certificates do not play a role when an
22 | informant goes to a funeral hone or crematory and works
23 | with that individual. It's actually the funeral
24 | director who will start a death certificate.
25 W\ have an online verification to submt to
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1 | Social Security that this individual has been -- me'ré84
2 | informng themthat individual is deceased. They do

3 |their logarithmto try to match someone in their

4 |roster. W get back a verification code within

5 | seconds. The funeral director does. He has a couple

6 | of attenpts to change the information to secure a

7 | verification.

8 If it doesn't verify, that's fine, we wll

9 | have that person conplete out the record. W then

10 |[transmt a full file back to Social Security with

11 | additional information. And if they determne that

12 | they have found that person in their file, they will go
13 | ahead a mark their record accordingly.

14 Q Coul d there ever be an instance where

15 | sonmeone's birth certificate and their death certificate
16 | didn't match?

17 A Absol ut el y.

18 Q Can you give ne an exanple of such an

19 | instance.
20 A A very good instance is usually a single
21 | parent who is not married has a child. The child ends
22 | up dying. There are paternity issues or other things
23 | that never established the father on the birth record,
24 | but when that nother goes to the funeral hone to do the
25 | death certificate with the funeral hone she can name a
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1 | father. She can also change the nane of the child at185
2 | that tine.

3 So there are many instances where especially
4 | a younger adult will not have a matching birth and

5 | death record even though there are other critica

6 | fields that we can use to match that child to know that
7 | that's the same person

8 Q Can you at that time change the birth record
9 |or does it remain incongruent with the death record?
10 A Changes can still be nade to a death record
11 | even though it's been matched to -- or a birth record
12 | even though it's been matched to a death. It's the

13 | sane procedure.

14 |f there are two parents listed, a person

15 | under 18 Dboth persons woul d have to go with their proof
16 | to Probate Court. And we can still do the correction,
17 | absol utely.

18 Q Ckay. So the same statutes, the same ODH

19 | procedures?
20 A Yes.
21 Q Do you agree that a birth certificate
22 | communi cates information about the subject of the birth
23 | certificate?
24 MR, BLAKE: (bjection.
25 A |t conmunicates a vital event for public

Mike Mobley Reporting | 800.894.4327 | www.MobleyReporting.com
Cincinnati - Columbus - Dayton


http://www.MobleyReporting.com

Case: 2:18‘%{98@?2%9%'{'%\’},@%%%8{6 i op3, Filed: 01/10/20 Page: 186 of 220 PAGEID #; a%SNagy

186
1 | health.
2 Q Does it comuni cate anything el se?
3 A It coul d.
4 Q Li ke what ?
5 A |t depends on how you want to use it. And |
6 | don't know how everyone tries to use their bhirth record
7 | but the reason that we create it is for a public event.
8 MS. BONHAM | think that's all we have.
9 | Your first deposition. You deserve a beer.
10 THE WTNESS. Oh, ny Lord.
11 M5. BELENKER: It's not over yet.
12 MR BLAKE: I'Il try to do this quickly. You
13 | woul d be surprised.
14
15 EXAM NATI ON
16 | BY MR BLAKE:
17 Q Real quickly.
18 Do you recall Plaintiffs' counsel's questions
19 | to you regarding ODH s know edge of customers with
20 | intersex conditions?
21 A Pretty much
22 Q Ckay. Just because someone's sending in a
23 | request would ODH know or anyone el se in the Department
24 | know whet her the requestor was someone wth intersex
25 | conditions?
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1 A No. Not for correction, no.

2 Q O her than that person's birth certificate

3 | containing a Udesignation in the sex identifier, would
4 | ODH have any other way to determne the custoner had

5 | intersex conditions?

6 A No.

7 Q  And just because soneone has Mor F as a sex
8 |identifier on their birth certificate, does that mean

9 |that they do not have intersex conditions?

10 A No, it does not nean that.

11 Q It is possible that soneone with an Mor an F
12 | on their birth certificate would be intersex?

13 A It's possible.

14 Q Andis it also possible that someone with a U
15 |[on their birth certificate mght not have intersex

16 | conditions?

17 A That's possi bl e.

18 Q It's possible that the Uwas just entered

19 |incorrectly or as a mstake?
20 A It's possible.
21 Q Do you recall Plaintiffs' counsel's questions
22 | regarding what she referred to as snapshot questions
23 | talking about what the birth record reflects?
24 A Yes.
25 Q And if | recall she asked you about which
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1 | fields could be changed on a birth record. Do you e
2 | remenber that |ine of questioning?

3 A Yes.

4 Q Do you recall that you identified that the

5 | nane could be changed and the parentage coul d be

6 | changed on the birth record?

7 A Yes.

8 Q And that was as you just indicated

9 | Plaintiff's Exhibit 3 when you were | ooking at that

10 | docunent. Do you recall looking at that exhibit?

11 A Yes.

12 Q So when you tal ked about name changes and

13 | parentage changes, are those corrections?

14 A There are specific statutes in the |aw that
15 | allows us to correct the birth record regarding the

16 | legal name of the child, the legal names of the

17 | parents, as well as other incorrectly data-entered

18 | information at the time of birth.

19 Q Do those specific statutes for name change or
20 | for the nane allow you to change the nane without a
21 | correction?
22 A W cannot change a name without a |egal nane
23 | change.
24 Q Right. But | guess ny question is, does the
25 | name have to be an error before you change it on the
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1 | birth record?

2 A No.

3 Q  And does the statute dealing with the name

4 | change explicitly deal with correction only type

5 | incidents?

6 A Yes.

7 Q Let me back up because maybe that question

8 | was bad.

9 When a customer seeks to change their nane on
10 |[the birth record there's a specific statute involved?
11 A Yes, there's a legal name change statute for
12 | changing your full name.

13 Q  And you can change your nanme for reasons

14 | other than just correcting it if | understand the

15 | statute right. |Is that your understanding?

16 A Yes, you can change your name to anything.
17 Q Ckay. And is it also -- is that sanme thing
18 | true for parentage? It doesn't have to be a

19 | correction. Can you al so change your parentage for
20 | other reasons besides a correction?

21 A You can only change your parents if you're
22 | going through a paternity process or an adoption.

23 Q Ckay. Is that different than a correction?
24 A\ consider that to be a correction.

25 Q kay. Howis that different than the
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1 | correction statutes under ORC 3707.15. 227 0
2 A There are specific correction statutes which
3 |allows us the ability to seal the original record and
4 | reproduce it in such a formthat it |ooks like it

5 | should have been that way from day one.

6 So we have the ability to put a signature on
7 |it, we have the ability to give it a newstate file

8 | nunber, and we have the ability to seal the origina

9 | document as it was filed.

10 Those correction statutes are very specific
11 | to parentage, adoptions, and court-ordered corrections.
12 Q So those are the ones we tal ked about that

13 | relate to name changes and parenting changes?

14 A  Right.

15 Q Ckay. |Is there a simlar statute that deals
16 | wth changes to the sex identifier on a birth record?
17 A There are no specific |aws regarding changing
18 | a sex identifier.

19 MS. BONHAM  Qbjection to this line of
20 | questioning as it calls for legal conclusions.
21 | BY MR BLAKE:
22 Q |s it ODH s understanding that Chio |aw does
23 | not provide for a sex identifier change in the same way
24 | that Chio [aw provides for name changes of the
25 | parentage?
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1 MS. BONHAM  The sane obj ecti on. o
2 A Yes.

3 Q I n applying those statutes, the nane change
4 | statutes, the parentage statutes, the correction only
5 | type statutes that we've discussed at |ength today,

6 | does ODH treat transgendered individuals any

7 | differently than any other customer?

8 A W woul dn't know a customer's sexua

9 | orientation when hel ping themthrough our system

10 Q O gender or any other category?

11 A No.

12 Q  You don't know. (xay.

13 Ckay. Does ODH col lect information about a
14 | person's gender?

15 A W do not collect any field |abel ed gender.
16 Q s that information available to your

17 | knowl edge, the Department's know edge at the tine of
18 | birth?

19 MS. BONHAM  (Qbjection. And | want to put on
20 | the record that we appear to have a continuing dispute
21 | over the difference between sex and gender. It wll
22 | probably be better addressed in expert testinony.
23 MR. BLAKE: Not ed.
24 Q Pl ease answer the question.
25 A \What was the question one nore tine?
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1 Q  The question was whether or CDH -- whet her o
2 | information regarding an individual's gender is

3 | available at the time of birth?

4 MS. BONHAM  (bj ecti on.

5 MR. BLAKE: Noted. And I'll grant you a

6 | standing objection.

7 A It is medically not available at the time of
8 | birth,

9 Q Do you know what an open records state is

10 | regarding birth records?

11 A | do, yes.

12 Q  \Wat is an open records state?

13 A An open records state allows the ability for
14 | anyone to request a certified copy of a docunment when
15 |they are not listed on the record.

16 Q s Chio an open records state?

17 A Yes, we are.

18 Q Does the fact that Chio is an open records
19 | state play any role in concerns over fraud or
20 | fraudulent birth records being used for illegal
21 | purposes?
22 A There's a higher potential that certified
23 | copies of birth records could be used because we do not
24 | request identifying information fromthe applicant, nor
25 | do we request how the certificate will be used. So
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1 | we're not aware of exactly how these are being used iﬁgg
2 | however capacity that someone obtains a certified copy.
3 Q  What is your understanding regarding the,

4 | guess, prevalence of this open records policy anong

5 | states in the United States?

6 A Fromwhat | have read and the infornmation

7 | provided through a couple of organizations regarding

8 | our records we have triple the amount of requests for

9 | birth certificates than the average size state of this
10 | size. W also have nore copies in different variations
11 | than any other state. W also have nore verifications
12 | fromthe certificate because they're so easily

13 | obtainable and can be altered.

14 Q |s ODH ever contacted by any |aw enforcenent
15 | agencies regarding the accuracy or the veracity of

16 | birth certificates?

17 A On occasion there are sone entities that my
18 | contact us to verify that the state file nunber and the
19 | nane information seemto be correct with our database.
20 Q So Plaintiffs' counsel was asking you about
21 | interest that ODH has in maintaining the accuracy or
22 | maintaining these records. Wuld you also consider |aw
23 | enforcenent as one of those potential interest?
24 A Yes.
25 MR. BLAKE: No further questions.
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1
2 EXAM NATI ON
3 | BY M5. BONHAM
4 Q  Your counsel was just asking you about the
5 |information that you |earn about people, that ODH
6 | | earns about people when they nmake requests to change
7 | their birth record. W've |ooked at several records
8 | and you produced many nore that are conpiled requests
9 | frompeople to change sonething on their birth record,
10 | relevant here the gender narker.
11 When we were | ooking at the exhibit exanples
12 | of those did you see that those contained, for exanple,
13 | letters informng ODH of who these people were and why
14 | they needed this change to be made?
15 A | reviewed the letters, however, honestly,
16 | when we review the court paperwork we really just
17 | review the court paperworKk.
18 Too many tinmes people give us extraneous
19 |information: Social Security cards, driver's |icense.
20 | W don"t reviewthem W don't want themand we don't
21 | review them
22 Q And in the instance of Stacie Ray that you
23 | testified about, for exanple, you renenber a
24 | conversation with her where she told you why she needed
25 | this, who she was, and you remenber seeing that she was
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1 | distraught over it; is that right? o
2 A | do renenber that, yes.

3 Q So, in fact, ODH has and has produced records
4 | indicating why these people are making these requests,
5 | for exanple, if they're people with intersex conditions
6 | or if they're people who are transgender; isn't that

7 |right?

8 A | really don't have any personal know edge of
9 | any of the requests other than the conversation | had
10 | with Ms. Ray.

11 Q But testifying on behalf of the Department as
12 | we've seen exanples of the records that you produced

13 | the Department has this infornmation?

14 A Yes, we do.

15 Q  W've used a number of terms today including
16 | gender identify, transgender, sexual orientation,

17 |intersex. WAs there any termthat's been used in this
18 | deposition that you don't understand the meaning of ?

19 A | don't believe so.
20 Q Ckay. Were you confortable with the neaning
21 | of these terms the whole time we were using thenf
22 MR, BLAKE: (bjection.
23 A | think | was, yeah.
24 Q Enough to speak about themwth a
25 | colloquial know edge at |east?
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1 MR, BLAKE: (njection.

2 A Yes.

3 Q Can you just explain for me what your

4 | understanding of the definition of sexual orientation
5 |is.

6 MR BLAKE: (njection.

7 A Vell, in ny viewpoint sexual orientation

8 | would be an individual's preference for their lifestyle
9 | as far as what they prefer a spouse or a partner, how
10 | they would prefer that person to be.

11 Q  Thank you.

12 Can you explain your general understanding of
13 | what being transgender neans.

14 A | nean, not firsthand, but | can say that

15 |[it's someone who is trying to live their lifein a

16 | different sexual orientation whether it's by surgery or
17 | by other neans that they feel confortable with.

18 Q Ckay. So when you received -- when we've

19 | been using the word "transgender," can we accept that
20 | generally this is someone who was designated to be a
21 | certain sex or gender at birth and is actually and is
22 | living as some other sex or gender?
23 In other words, if |I'mdesignated to be nale
24 | at birth but I'mactually a woman, I'mliving as a
25 | woman, | may have undergone gender reassignnent
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1 | surgery. We've been discussing transgender people as,l97
2 | for example, people in a situation such as this?

3 MR BLAKE: (njection.

4 | BY M5. BONHAM

5 Q s that right?

6 MR BLAKE: (njection.

7 A Ri ght.

8 Q Ckay. Thank you.

9 And then finally. Your counsel has been

10 | asking you about intersex conditions. Can you briefly
11 | describe what you understand people with intersex

12 | conditions to mean.

13 A \\ receive very few questions regarding

14 | intersex because that condition upon birth is something
15 |that is identified by a nedical professional.

16 |f there is a question about how to docunent
17 | that condition on the birth record as part of the vital
18 | event, we may get that question fromthe hospital. But
19 | generally speaking | think in 19 years |'ve received
20 | that question twice. So it isn't -- it's a very
21 | exceptional case.
22 So as far as | know we don't have a | ot of
23 | preval ence of intersex children being born in Chio that
24 | may or may not be documented correctly as their sex
25 | marker on their birth record at the time of birth.
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1 Q Can you just give me your general e
2 | understanding of what that means.

3 A It should be an individual that shows

4 | biologically tw sets of genitalia.

5 Q  Your counsel also asked you about the Chio

6 | Health Departnent applying the statutes that we've been
7 | discussing. Is that what the Onhio Health Departnent

8 | does?

9 A Can you specify?

10 Q It applies the statutes of the State of Chio
11 | regarding vital statistics?

12 A Vell, we execute the law as how it's been

13 | defined, yes.

14 Q  And you determne how the Departnent is going
15 | to go about construing and doing that?

16 MR, BLAKE: (bjection.

17 A Vel |, the | aw hopeful |y defines what we can
18 | and cannot do once an event has been filed. So we | ook
19 (to the lawto help maintain that process and to make
20 | sure that we do it consistently.
21 Q And as we've discussed, based on a nunber of
22 | people in the community, transgender customers that you
23 | have as well as advocates that you've tal ked to asking
24 | the Health Department to change the gender narkers on
25 | birth certificates for these folks, you made a review
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1 |of this law and determned that the Chio Health o
2 | Departnent was not going to do this anynmore; is that

3 |right?

4 MR. BLAKE: (njection.

5 A \\& determned that the correction that was

6 | requested was not a mstake and thereby did not fall

7 | underneath the correction guidelines and the |aw.

8 Q I n those circunstances?

9 A If it's a mstake we will correct it for

10 | anyone.

11 Q  And since naking that determnation you

12 | haven't done it for anyone since?

13 MR, BLAKE: (bjection.

14 A To my knowl edge if it's a correction we have
15 | done the correction. And if it's not a correction we
16 | don't doit.

17 MS. BONHAM Ckay. | think that's all we

18 | have.

19 MR, BLAKE: (kay.
20 MS. INGELHART: W just want to make sure
21 | that this transcript is confidential and remnd you the
22 | parts that should be marked as attorneys' eyes only.
23 MR BLAKE: And we'll read.
24 (Signature not waived.)
25
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(Thereupon, at 3:51 p.m on Friday,

August 2, 2019, the deposition was concl uded.)
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1 AFFI DAVI T
2 STATE OF
3 SS:

COUNTY OF :
4 oo
5 I, JUDI TH NAGY, do hereby certify
6 that | have read the deposition given on Friday,
7 August 2, 2019; that together with the correction page
8 attached hereto noting changes in formor substance, if
9 any, it is true and correct.
10
11 JUDI TH NAGY
12
13
14 | do hereby certify that the foregoing

15 deposition of JUDI TH NAGY was submtted to the wtness
16 for reading and signing; that after she had stated to
17 t he undersigned Notary Public that she had read and

18 exam ned her deposition, she signed the sane in ny

19 presence on the day of , 2019.

20
21

NOTARY PUBLI C - STATE OF CHI O
22 My Conm ssion Expires:

23 ,

24
25
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1 CERTI FI CATE
2 - - -
3 | THE STATE OF CHI O
SS:
4 COUNTY OF FRANKLI N:
5 |, Diane L. Schad, a Professional Reporter
and Notary Public in and for the State of Ohio, do
6 hereby certify that before the taking of her said
deposition, the said JUD TH NAGY was first duly sworn
7 by me to tell the truth, the whole truth, and nothing
but the truth,;
8 That sai d deposition was taken in al
respects pursuant to the stipulations of counsel
9 heretofore set forth;

That the foregoing is the deposition given
10 at the said tinme and place by the said JUDI TH NAGY
That | amnot an attorney for or relative of
11 either party and have no interest whatsoever in the
event of this litigation.

12 I N W TNESS WHEREOF, | have hereunto set ny
hand and official seal of office at Col unbus, OGhio,

13 this 14th day of August, 2019.

14
15
16
17
18
19
20

Diane L. Schad

/'SI Diane L. Schad,
Notary Public, State of Chio

21

22
23
24 My Comm ssion Expires: June 1, 2020.
25
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