
No. 19-55517 
 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 

E.J. D.-B., a Minor, Elad Dvash-Banks as the guardian ad litem, and 
ANDREW DVASH-BANKS, 

 
Plaintiffs-Appellees, 

v. 
 

U.S. DEPARTMENT OF STATE and MICHAEL POMPEO, 
 

Defendants-Appellants. 
 

On Appeal from the United States District Court 
for the Central District of California 

No. 18-cv-00523 
Hon. John F. Walter 

 
 

PLAINTIFFS-APPELLEES’ MOTION FOR JUDICIAL NOTICE 
 

Aaron C. Morris 
IMMIGRATION EQUALITY 
40 Exchange Place, Suite 1300 
New York, New York 10005-2744 
Tel:  (212) 714-2904 
 
Alexa M. Lawson-Remer 
SULLIVAN & CROMWELL LLP 
1888 Century Park East 
Los Angeles, California  90067 
Tel:  (310) 712-6600 
Fax:  (310) 712-8800 

Theodore Edelman 
Philip L. Graham, Jr. 
Jessica M. Klein  
Lauren M. Goldsmith  
SULLIVAN & CROMWELL LLP 
125 Broad Street 
New York, New York 10004-2498 
Tel:  (212) 558-4000  
Fax:  (212) 558-3588  
 
 
Attorneys for Plaintiffs-Appellees 

Case: 19-55517, 12/12/2019, ID: 11530882, DktEntry: 22-1, Page 1 of 8



 

INTRODUCTION 

Pursuant to Federal Rule of Appellate Procedure 27 and Federal Rule 

of Evidence 201, Plaintiffs-Appellees, Andrew Dvash-Banks and E.J. D.-B. 

(together, “Plaintiffs”), respectfully request that the Court take judicial notice of 

the briefs for the respondents in Scales v. INS, No. 97-70915 (9th Cir.), and Solis-

Espinoza v. Gonzales, No. 03-70625 (9th Cir.).  Copies of those briefs are annexed 

as Exhibits 1 and 2, respectively, to the Declaration of Theodore Edelman 

(“Edelman Dec.”), submitted concurrently with this motion (“Motion”).  Those 

briefs were filed by the Civil Division of the Department of Justice (the same 

entity litigating the above-captioned appeal) in the two prior appeals that the 

district court in this case held, and Defendants-Appellants (“Defendants”) concede, 

are binding here.1  See Dvash-Banks v. Pompeo, 2019 WL 911799, at *7 (C.D. 

Cal. Feb. 21, 2019) (relying on Solis-Espinoza v. Gonzales, 401 F.3d 1090 (9th 

Cir. 2005), and Scales v. INS, 232 F.3d 1159 (9th Cir. 2000)); (Defendants’ 

Opening Brief (“Op. Br.”) at 35–36.)  This Motion asks that the Court consider the 

respondents’ briefs in those cases, which Plaintiffs contend take positions on the 

clarity of the language in Section 301(g) of the Immigration and Nationality Act 

                                           
1  Defendants are the United States Department of State (“State Department”) 
and the Honorable Michael R. Pompeo, in his capacity as Secretary of State. 
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(“INA”) of 1952, as amended, 8 U.S.C.§ 1401(g) (“Section 301(g)”), that are 

inconsistent with those Defendants assert on this appeal. 

Defendants urge this Court to accept the State Department’s policy, 

memorialized in its Foreign Affairs Manual (“FAM”), of requiring a child 

claiming U.S. citizenship under Section 301(g) to establish, among other things, a 

biological relationship with a U.S. citizen parent.  (Op. Br. at 29–33.)  See 8 FAM 

§ 304.1-2.  Defendants contend that “Section [301(g)]’s text supports the [State] 

Department’s interpretation” and that “Congress has made clear that a child’s legal 

parent . . . must also be his biological parent for § [301(g)] to apply.”  (Op. Br. at 

15, 16.)  Defendants assert that “[t]he State Department’s longstanding 

interpretation of § [301(g)] and related provisions is exactly the sort of 

interpretation that warrants Skidmore deference” and that “the State Department’s 

position is consistent and longstanding.”  (Op. Br. at 29, 32 (citing Skidmore v. 

Swift & Co., 323 U.S. 134 (1944).) 

In Scales and Solis-Espinoza, however, the respondents argued that 

Section 301(g) does not, on its face, require a biological relationship to transmit 

citizenship (see Edelman Dec. Ex. 1 at 15; Ex. 2 at 16), and specifically suggested 

in Scales that “‘Congress has not directly addressed the precise question at 

issue[.]’”  (Edelman Dec. Ex. 1 at 15 (quoting Montana v. Clark, 749 F.2d 740, 

745 (D.C. Cir. 1985).)  As a result, the respondents in Scales and Solis-Espinoza 
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urged the Court to defer to their interpretation of Section 301(g) under Chevron 

U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).  The 

respondents in those cases did not ask the Court to defer to their interpretation of 

Section 301(g) under Skidmore.   

For the following reasons, Plaintiffs therefore request that the Court 

take judicial notice of Exhibits 1 and 2. 

ARGUMENT 

JUDICIAL NOTICE IS APPROPRIATE BECAUSE THE MATERIAL 
TO BE NOTICED IS NOT REASONABLY SUBJECT TO DISPUTE. 

Under Federal Rule of Evidence 201, “at any stage of the 

proceeding,” the “court may judicially notice a fact that is not subject to reasonable 

dispute because it:  (1) is generally known within the court’s territorial jurisdiction; 

or (2) can be accurately and readily determined from sources whose accuracy 

cannot reasonably be questioned.”  Fed. R. Evid. 201; see Harris v. Cty. of 

Orange, 682 F.3d 1126, 1131–32 (9th Cir. 2012).  The court “may take judicial 

notice of undisputed matters of public record, including documents on file in 

federal or state courts.”  Harris, 682 F.3d at 1132 (internal citation omitted); see In 

re Korean Air Lines Co., 642 F.3d 685, 689 n.1 (9th Cir. 2011) (“[A] court may 

take judicial notice of its own records in other cases.”) (citing United States v. 

Wilson, 631 F.2d 118, 119 (9th Cir.1980)). 
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Here, Plaintiffs request that the Court take judicial notice of the briefs 

for the respondents in two prior appeals to this Court.  (See Edelman Dec. Ex. 1; 

Ex. 2.)  Specifically, Plaintiffs ask that the Court take judicial notice of the 

respondent’s assertion in Exhibit 1 that “Neither INA § 301(g), which describes 

nationals and citizens of the United States at birth, nor INA § [1]101(c)(1), which 

defines ‘child’ for purposes of INA § 301, expressly states whether a child can 

claim derivative citizenship from a parent’s spouse who is not his natural father.” 

(Edelman Dec. Ex. 1 at 15); and the respondent’s virtually identical assertion in 

Exhibit 2 that “Neither INA § 301(g), which describes nationals and citizens of the 

United States at birth, nor INA § [1]101(c)(1), which defines ‘child’ for purposes 

of INA § 301, expressly state whether a child can claim derivative citizenship from 

a parent’s spouse who is not his natural mother.”  (Edelman Dec. Ex. 2 at 16.)  

Plaintiffs further request that the Court take judicial notice of the suggestion in the 

petitioner’s brief in Scales that “‘Congress has not directly addressed the precise 

question at issue[.]’”  (Edelman Dec. Ex. 1 at 15 (quoting Montana v. Clark, 749 

F.2d at 745.))  Plaintiffs request that the Court also take judicial notice that the 

respondents argued in their briefs in Scales and Solis-Espinoza that the Court 

should defer to their interpretation of Section 301(g) under Chevron, but did not 

seek Skidmore deference. 
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The Court may take judicial notice of the contents of Exhibits 1 and 2 

to the Edelman Declaration, but not of the merits of the assertions in those 

documents.  See Mays v. Wal-Mart Stores, Inc., 330 F.R.D. 562, 571 n.3 (C.D. Cal. 

2019) (“[T]he Court may judicially notice the documents filed in other 

proceedings, it may not notice the documents for the truth of any facts or 

arguments recited therein.” (citing Lee v. City of Los Angeles, 250 F.3d 668, 690 

(9th Cir. 2001)).  The material to be noticed is properly the subject of judicial 

notice because the fact that the respondents made these statements in their filings 

with this Court is both readily ascertainable and not reasonably subject to dispute.  

See Wright & Miller, Fed. Prac. & Proc. Evid. § 5106.4 (2d ed. 2019) (“A court 

could take judicial notice that a party made a statement in some document filed 

with the court[.]”). 

CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that this 

Court grant their Motion in full. 

 

Date: December 12, 2019 Respectfully submitted, 
 
 

By: /s/ Theodore Edelman  
Theodore Edelman 
edelmant@sullcrom.com 
Philip L. Graham, Jr. 
grahamp@sullcrom.com 
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DECLARATION OF THEODORE EDELMAN 

I, THEODORE EDELMAN, hereby declare as follows: 

1. I am an attorney duly licensed by the State of New York and am 

admitted to practice before this Court. I am a partner at Sullivan & Cromwell LLP 

("S&C"), and am one of the lawyers representing Plaintiffs-Appellees Andrew 

Dvash-Banks and E.J. D.-B. (together, "Plaintiffs"), pro bona in the above­

captioned action. I respectfully submit this declaration in support of Plaintiffs­

Appellees' Motion for Judicial Notice, filed concurrently herewith. 

2. Attached to this declaration as Exhibit 1 is a true and correct copy of 

the brief for the respondent in Scales v. INS, No. 97-70915 (9th Cir.), filed by the 

Civil Division of the Department of Justice on or about January 12, 1998. 

3. Attached to this declaration as Exhibit 2 is a true and correct copy of 

the brief for the respondent in Solis-Espinoza v. Gonzales, No. 03-70625 (9th Cir.), 

filed by the Civil Division of the Department of Justice on or about October 16, 

2003. 
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4. The attached briefs are publicly available documents that S&C 

obtained from the archives of the United States Court of Appeals for the Ninth 

Circuit, and are attached in the form in which S&C received them from the Court's 

archives. 

I declare under penalty of perjury that the foregoing is true and 

correct. 

Executed on December 12, 2019. 

~4---~- ~ 
"---Ji'heodore Edelman 
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