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Kristy and Dana Dumont respectfully submit this reply in further
support of their motion for leave to file a brief in support of the State’s Emergency
Motion for Stay Pending Appeal.

The Dumonts have an urgent need to be heard on this appeal of the
preliminary injunction that requires the State to permit St. Vincent Catholic Charities
(“STVCC”) to continue its discrimination against the Dumonts while providing
public child welfare services. And they proffered essential arguments that have not
been offered by any other party. The Dumonts therefore filed this motion for leave
to file a brief in support of the State’s motion for a stay pending appeal.! It is within
this Court’s inherent authority to consider the Dumonts’ arguments while their
motion to intervene is pending. STVCC offers no authority to the contrary? and,

instead, yet again seeks to silence the Dumonts.

! While STVCC suggests that the Dumonts should simply seek an expedited

resolution of their appeal of the denial of their motion to intervene (Response, Dkt.
24 at 1), such a course would not ensure the Dumonts could participate in the State’s
appeal of the grant of the preliminary injunction, including the pending motion for a
stay pending appeal. And while the appeals are pending, the Dumonts are unable
to pursue fostering and adopting a child from State custody with the same agency
options that heterosexual couples can choose from.

2 STVCC cites Texas v. United States, 679 F. App’x 320, 323-24 (5th Cir.
2017), which expressed doubt that a nonparty who has neither “intervened” nor
“participated in the proceedings below” may “appeal.” But this case is inapposite
because the Dumonts participated to the fullest extent possible in the proceedings
below, through briefing and argument, have appealed the district court’s denial of
their intervention, and sought to intervene in the States’ appeal. Moreover, in Texas



STVCC’s continued efforts to block the Dumonts from participating in
this litigation are astounding given that when STVCC sought to intervene in the
Dumonts’ lawsuit against the State of Michigan challenging the discrimination they
experienced by state-contracted child placing agencies including STVCC, the
Dumonts did not oppose intervention and STVCC was permitted to intervene. But
now when the tables are turned, STVCC, without any rationale or on-point authority,
seeks to keep the Dumonts out, arguing that they seek a mere “guest appearance”
that should be denied. To the contrary, for the reasons addressed in their motion to
intervene, the Dumonts have a substantial interest in this litigation and their
proposed brief raises essential arguments raised by no one else that are important to
this Court’s consideration of the stay motion. Respectfully, this Court should grant

leave to the Dumonts and consider their proposed brief.

v. United States, the district court had not yet ruled on the proposed intervenor’s
motion to intervene.



ARGUMENT

The Dumonts should be granted leave to file their brief in support of
the State’s motion for a stay because the Dumonts’ brief will assist the Court as it
makes multiple arguments that no other party has addressed.’

First, no other party has raised the constitutional infirmities of the
preliminary injunction: when the State uses its police power to remove children
from their families and take them into its custody, it cannot then allow religious
criteria, rather than the children’s own best interests, to guide which families will be
approved to care for them and with whom each child will be placed. This violates
the Establishment Clause and Equal Protection Clause. See Motion to Intervene,
Dkt. 15 at 18—19. But that is precisely what the preliminary injunction requires the
State to do. This Court should ensure that the district court’s order comports with
the Constitution and considering the Dumonts’ arguments will further that goal.

Second, the Dumonts address important factual errors underpinning the
district court’s decision to grant the preliminary injunction, including some that were

raised by no other party. For example, the Dumonts explain how the district court

3 Given the State’s request for emergency consideration, the State’s motion for

a stay could be resolved before the Dumonts’ intervention motion. If the Court
grants the Dumonts’ intervention motion before the State’s emergency motion is
decided, then this motion would be rendered moot and the Dumonts may respond to
the State’s emergency motion as a matter of right. See Fed. R. App. P. 27.

3.



clearly erred in finding that STVCC “places children with same-sex couples certified
as foster or adoptive parents” and does so “on a non-discriminatory basis,” Opinion,
R. 69, Page ID ## 2520 and 2518, and the court relied on this at every stage of its
legal analysis. See Dumonts’ Response, Dkt. 20, at 10—-20. STVCC does not even
attempt to refute the Dumonts’ point that it will not place the majority of children in
its care—those not listed on MARE because they are not free for adoption—in foster
placements with same-sex couples.

Finally, in considering the stay, this Court should consider, as the
district court did not, the expert and lay testimony introduced by the Dumonts (R. 62-
1, R. 62-2), which shows the harm to children and families that the preliminary
injunction is causing because discrimination by any agencies deters families from
pursuing foster and adoption.

CONCLUSION

For the foregoing reasons and those set forth in the Dumont’s motion,
the Dumonts’ request for leave to file a brief should be granted.
Dated: November 14, 2019
Respectfully submitted,

s/ Garrard R. Beeney

AMERICAN CIVIL LIBERTIES SULLIVAN & CROMWELL LLP
UNION FOUNDATION Garrard R. Beeney

Leslie Cooper Ann-Elizabeth Ostrager

125 Broad Street, 18th Floor Leila R. Siddiky

4-



New York, NY 10004 Jason W. Schnier

(212) 549-2633 Lisa M. Ebersole
Hannah M. Lonky
AMERICAN CIVIL LIBERTIES James G. Mandilk
UNION FUND OF MICHIGAN 125 Broad Street
Jay Kaplan (P38197) New York, NY 10004-2498
Daniel S. Korobkin (P72842) (212) 558-4000
2966 Woodward Avenue

Detroit, MI 48201
(313) 578-6823

AMERICAN CIVIL LIBERTIES
UNION FOUNDATION

Daniel Mach

915 15th Street NW

Washington, DC 20005

(202) 675-2330

Counsel for Proposed Intervenors Kristy and Dana Dumont



CERTIFICATE OF COMPLIANCE WITH TYPE-VOLUME LIMIT,
TYPEFACE REQUIREMENTS, AND TYPE-STYLE REQUIREMENTS

1. This document complies with the type-volume limit of Fed. R. App. P.
27(d)(2)(A) because, excluding the parts of the document exempted by Fed. R. App.
P. 32(f), this document contains 896 words.

2. This document complies with the typeface requirements of Fed. R. App. P.
32(a)(5) and the type-style requirements of Fed. R. App. P. 32(a)(6) because this

document has been prepared in a proportionally spaced typeface using Microsoft

Word 2016 in 14 point Times New Roman font.

AMERICAN CIVIL LIBERTIES
UNION FOUNDATION

Leslie Cooper

125 Broad Street, 18th Floor

New York, NY 10004

(212) 549-2633

AMERICAN CIVIL LIBERTIES
UNION FUND OF MICHIGAN

Jay Kaplan (P38197)

Daniel S. Korobkin (P72842)

2966 Woodward Avenue

Detroit, MI 48201

(313) 578-6823

Respectfully submitted,
s/ Garrard R. Beeney

SULLIVAN & CROMWELL LLP
Garrard R. Beeney
Ann-Elizabeth Ostrager
Leila R. Siddiky

Jason W. Schnier

Lisa M. Ebersole

Hannah M. Lonky

James G. Mandilk

125 Broad Street

New York, NY 10004-2498
(212) 558-4000



AMERICAN CIVIL LIBERTIES
UNION FOUNDATION

Daniel Mach

915 15th Street NW

Washington, DC 20005

(202) 675-2330

Counsel for Proposed Intervenors Kristy and Dana Dumont



CERTIFICATE OF SERVICE

I hereby certify that on November 14, 2019, I electronically filed the

foregoing document through the court’s electronic filing system, and that it has been

served on all counsel of record through the court’s electronic filing system.

AMERICAN CIVIL LIBERTIES
UNION FOUNDATION

Leslie Cooper

125 Broad Street, 18th Floor

New York, NY 10004

(212) 549-2633

AMERICAN CIVIL LIBERTIES
UNION FUND OF MICHIGAN

Jay Kaplan (P38197)

Daniel S. Korobkin (P72842)

2966 Woodward Avenue

Detroit, MI 48201

(313) 578-6823

AMERICAN CIVIL LIBERTIES
UNION FOUNDATION

Daniel Mach

915 15th Street NW

Washington, DC 20005

(202) 675-2330

s/ Garrard R. Beeney

SULLIVAN & CROMWELL LLP
Garrard R. Beeney
Ann-Elizabeth Ostrager
Leila R. Siddiky

Jason W. Schnier

Lisa M. Ebersole

Hannah M. Lonky

James G. Mandilk

125 Broad Street

New York, NY 10004-2498
(212) 558-4000

Counsel for Proposed Intervenors Kristy and Dana Dumont



