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UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CASE MANAGEMENT TRACK DESIGNATION FORM

Noel Koenke : CIVIL ACTION
V.
Saint Joseph's University NO.

In accordance with the Civil Justice Expense and Delay Reduction Plan of this court, counsel for
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filing the complaint and serve a copy on all defendants. (See § 1:03 of the plan set forth on the reverse
side of this form.) In the event that a defendant does not agree with the plaintiff regarding said
designation, that defendant shall, with its first appearance, submit to the clerk of court and serve on
the plaintiff and all other parties, a Case Management Track Designation Form specifying the track

to which that defendant believes the case should be assigned.
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(a) Habeas Corpus — Cases brought under 28 U.S.C. § 2241 through § 2255.

(b) Social Security — Cases requesting review of a decision of the Secretary of Health
and Human Services denying plaintiff Social Security Benefits.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

NOEL KOENKE, Case No.

Plaintiff,
V.

SAINT JOSEPH’S UNIVERSITY,

Defendant.
COMPLAINT
PARTIES
1. Plaintiff, Noel Koenke, is an adult individual, and currently a citizen of the State
of Texas.
2. Defendant, Saint Joseph’s University, was, at all times relevant hereto, a private

university that employed the Plaintiff. Defendant has a principal place of business at 5600 City
Ave., Philadelphia, PA 19131.

JURISDICTION AND VENUE

3. This Court has subject-matter jurisdiction over Plaintiff’s claims pursuant to 28
U.S.C. § 1331 because the claims present a federal question.

4. This Court has jurisdiction over Defendant because Defendant’s contacts with this
state and judicial district are sufficient for the exercise of jurisdiction over Defendant to comply
with traditional notions of fair play and substantial justice, satisfying the standard set forth by the

Supreme Court of the United States in International Shoe Company v. State of Washington, 326

U.S. 310 (1945), and its progeny.
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5. Venue is proper under 28 U.S.C. § 1391(b)(1)-(2) because Defendant resides in
and/or conducts business in this judicial district, and because a substantial part of the acts and/or
omissions giving rise to the claims set forth herein occurred in this judicial district.

6. At all times relevant hereto, Defendant received Federal financial assistance for
its education programs and activities, received such assistance for the purpose of providing
employment for said education programs and activities, and is covered under Title IX of the
Education Amendments of 1972 (“Title IX”).

7. The Third Circuit Court of Appeals has recently held that Title IX is a remedy for
employment discrimination in addition to Title VII of the Civil Rights Act of 1964 (“Title VII”).

See Doe v. Mercy Catholic Med. Ctr., 850 F.3d 545, 557 (3d Cir. 2017). In the Third Circuit,

Title 1X clearly covers sexual harassment claims brought in the employment context. 1d.

8. According to the Title IX Legal Manual of the United States Department of
Justice, “Unlike Title VI which covers employment only in limited circumstances, Title 1X
clearly covers employment discrimination.” See “Overview of Title IX: Interplay with Title VI,
Section 504, Title VII, and the Fourteenth Amendment,” Title IX Legal Manual, United States
Department of Justice, available at [https://www.justice.gov/crt/title-ix#77] (Last Accessed Oct.
11, 2019). The “substantive standards and policies developed under Title VII to define
discriminatory employment conduct apply with equal force to employment actions brought under
Title IX,” and when “a plaintiff complains of discrimination with regard to conditions of
employment in an institution of higher learning, the method of evaluating Title X gender
discrimination claims is the same as those in a Title VII case.” 1d.

9. Mr. Thomas Sheibley, Plaintiff’s former supervisor who, among others,

personally participated in the discriminatory and harassing acts on behalf of the University as
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described herein, is, according to Defendant’s website, currently the Deputy Title IXX Coordinator
for all of the Defendant University’s students (with the other Title 1X Deputy Coordinator
covering athletics).

COUNT I:
SEXUAL HARASSMENT / HOSTILE WORK ENVIRONMENT
IN VIOLATION OF TITLE IX OF THE EDUCATION AMENDMENTS OF 1972,
20 U.S.C. § 1681, et seq.
(Plaintiff, Noel Koenke v. Defendant, Saint Joseph’s University)

10.  All of the foregoing paragraphs are hereby incorporated by reference as if the
same were more fully set forth herein at length.

11.  Plaintiff identifies as a lesbian female.

12.  Plaintiff was hired by Defendant in or around July 2010 as Coordinator for
Liturgy and Music. Plaintiff was promoted in or around May 2016 to the position of Assistant
Director for Music and Worship. Plaintiff’s performance evaluations reflected that her
performance was commendable and “exceed[ed] expectations.” Plaintiff was beloved by the
students she served during her tenure. Plaintiff also completed a Master’s Degree in Pastoral
Care from La Salle University while Plaintiff was working for Defendant.

13. At all times relevant hereto, in or around 2013, the “Definitions” section of
Defendant’s policy for Campus Resources, Human Resources, “Prohibiting Discrimination,
Harassment, and Retaliation,” explicitly stated, “For purposes of applying this policy, ‘sexual’
harassment includes conduct that is of a sexual nature or related to a person’s gender and may
include persons of the same sex ... Harassment on the basis of one’s sexual orientation can also
constitute discrimination on the basis of sex.”” See Campus Resources, Human Resources,
“Prohibiting Discrimination, Harassment, and Retaliation,” Definitions, at p. 1 (2013).

Defendant’s conduct as described herein violated Defendant’s own written policy, and although
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Defendant condemned such conduct in its own written policy, Defendant nevertheless
perpetrated the hateful and harassing conduct described herein against the Plaintiff, and for
which the Plaintiff therefore seeks to recover.

14. Under the seminal case of Bollard v. California Province of the Society of Jesus,

196 F.3d 940 (9th Cir. 1999), the ministerial exception does not apply to sexual harassment and
abuse, including of the type suffered by Plaintiff at the hands of her employer. See Bollard v.

California Province of the Society of Jesus, 196 F.3d 940, 947-48 (9th Cir. 1999). The Bollard

case involved same-sex sexual harassment and constructive discharge. 1d. The Bollard court
held that the “rationale” for the ministerial exception “does not apply here, for the Jesuits

most certainly do not claim that allowing harassment to continue unrectified is a

method of choosing their clergy.” Id. at 944. The Bollard case clearly recognized that, “Instead,
constructive discharge in the context of Bollard’s . . . sexual harassment claim functions

only to signal his estimation of the severity of the harassment and to lay the foundation for
including lost wages in a calculation of damages.” Id.

15.  Defendant already selected Plaintiff for hire and chose Plaintiff as Defendant’s
representative. The University itself voluntarily opened the job to an LGBT person. There were
not any terms or conditions, at this time, placed upon Plaintiff regarding Plaintiff’s sexual
orientation. Once having hired Plaintiff, Defendant does not have free rein to continuously
discriminate against, harass, and abuse Plaintiff based on her sexual orientation with impunity.
This is inconsistent with Defendant’s own written policy prohibiting discrimination based on
sexual orientation as being a form of “sexual” harassment. The ministerial exception applies to

the method of selecting clergy, and not sexual harassment or abuse, consistent with Bollard.
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16. Throughout Plaintiff’s employment, Plaintiff was subjected to sexual harassment

— hateful and harassing conduct that was based on sex, gender, and/or gender stereotyping. The

harassment was severe and/or pervasive. The harassment consisted of the following:

a.

On or about July 12, 2013, Plaintiff’s male supervisor, Mr. Thomas
Sheibley, Director of Campus Ministry, came into Plaintiff’s office, shut
the door, and stated that Mr. Sheibley needed to speak to Plaintiff then.
Mr. Sheibley informed Plaintiff that the Defendant’s administration was
asking for Plaintiff not to be public, from that point moving forward, about
Plaintiff’s relationship with and upcoming marriage to a person of the
same sex (female). Plaintiff recollects that Mr. Sheibley told Plaintiff, for
example, that Plaintiff should delete her current Facebook account, create
a new Facebook account, but not add any of the employees of Defendant’s
University to be Plaintiff’s Facebook friends. Plaintiff felt not only that
she could not be fully open at work, but also that she could not always be
fully open outside of work about Plaintiff’s employment, or relationship
with and upcoming marriage to a person of the same sex (female), to be
consistent with the University’s request.

Plaintiff cried during the meeting with Plaintiff’s supervisor, Mr. Sheibley,
on July 12, 2013, and Plaintiff stated to Mr. Sheibley, “It feels like I'm
being asked to go back into the closet,” or words to that effect. Mr.
Sheibley agreed this was what it appeared the University was asking
Plaintiff to do, by stating, “I know that’s how this seems,” or words to that

effect. Mr. Sheibley stated to Plaintiff that it was not Mr. Sheibley’s
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personal decision, but that Mr. Sheibley was being required to deliver the
request to Plaintiff from the University.

C. Based on the fact that Defendant had Plaintiff’s supervisor deliver the
message on behalf of Defendant, this harmed the relationship between
Plaintiff and Plaintiff’s supervisor, on a frequent basis, during Plaintift’s
employment, moving forward. Plaintiff’s supervisor was no longer felt to
be her mentor after this. Plaintiff intentionally limited Plaintiff’s
interactions with Plaintiff’s supervisor moving forward. This made it
extremely difficult for Plaintiff.

d. Plaintiff generally knew which of her coworkers were married because
they were permitted to speak openly about their personal lives at work.
Plaintiff recollects that, in or around the same timeframe, co-employee,
Ms. Beth Ford, was marrying a person of the opposite sex (male), and was
permitted to tell Defendant’s students and employees including Plaintiff
about this fact. Ms. Ford did not have a sit-down with her supervisor
where Ms. Ford was asked to be discreet. Ms. Ford was permitted to be
fully open. As a result, Plaintiff suffered emotional pain and humiliation
about her own situation.

e. On or about July 12, 2013, following Plaintiff’s meeting with Plaintiff’s
supervisor, Mr. Sheibley, Plaintiff reported the conduct to Mr. Springs
Steele, Vice President for Mission and Identity, who stated to Plaintiff,

“That wasn’t handled well,” or words to that effect.
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f. On or about July 17, 2013, Plaintiff had another meeting with Plaintiff’s
supervisor, Mr. Sheibley, who confirmed that Plaintiff could not be fully
open and should be discreet, or words to that effect, from that point
moving forward, about who Plaintiff told, and regarding who would find
out about Plaintiff’s relationship with and upcoming marriage to a person
of the same sex (female).

g. On or about July 22, 2013, Plaintiff met again with Mr. Springs Steele,
Vice President for Mission and Identity, and Plaintiff told Mr. Steele that
Plaintiff was experiencing stress and anxiety on account of the fact that the
University’s request of Plaintiff not to be public was unclear, or words to
that effect. Plaintiff stated to Mr. Steele that Plaintiff would feel more
comfortable if she had something in writing from the University moving
forward about Plaintiff’s job security, and Plaintiff asked Mr. Steele for
clarification in writing about what Plaintiff was allowed to do, and what
Plaintiff was not allowed to do, with regard to how Plaintiff was supposed
to act as an employee, or words to that effect. Mr. Steele seemed
dismissive and responded, “Well, good luck with that,” “You’re not going
to get that,” or “You’ll never get that in writing,” or words to that effect.

h. The next day, on July 23, 2013, Plaintiff filed a formal written complaint
of discrimination, by e-mail, with Ms. Susan Eisenmann, Vice President of
Human Resources. Later the same day, on July 23, 2013, Plaintiff and

Ms. Eisenmann had an in-person meeting to discuss Plaintiff’s complaint.
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During the meeting, Ms. Eisenmann explained that what Plaintiff was
experiencing was not discrimination.

i On August 5, 2013, Ms. Eisenmann, Vice President of Human Resources,

wrote and delivered a letter to Plaintiff confirming that Defendant did not
consider what Plaintiff was experiencing to be discrimination. And,
although Ms. Eisenmann confirmed that Plaintiff was not being terminated
at that time, Plaintiff was required to abide by the terms and conditions
imposed by Defendant moving forward.

J- The Defendant’s hateful and harassing conduct toward Plaintiff tormented
Plaintiff and was a stress factor that caused her to attempt suicide

approximately six (6) days later, on or about August 11, 2013. Plaintiff

was hospitalized following the suicide attempt. The medical record for
Plaintiff’s hospitalization states that Plaintiff’s depression and suicide
attempt were allegedly due to, in part, “job stress.” Plaintiff was asked by
her providers to indicate the “places” which were Plaintiff’s “triggers,”
and Plaintiff indicated one (1) such place — “Work.” Plaintiff was
seriously damaged by the harassment and abuse Plaintiff experienced in
being required to remain closeted or hide Plaintiff’s relationship with and
upcoming marriage to a person of the same sex (female), for fear of the
negative consequences or repercussions if Plaintiff was suspected or found
out.

k. To attempt to comply with the University’s request regarding the

Plaintiff’s Facebook account, Plaintiff did go through Plaintiff’s Facebook




Case 2:19-cv-04731-NIQA Document 1 Filed 10/11/19 Page 12 of 70

friends and remove any of Plaintiff’s Facebook friends from Saint
Joseph’s University, except for a limited number who Plaintiff specifically
selected because Plaintiff believed they would not have a problem with
someone being in a relationship with or married to a person of the same
sex (female).

I Throughout Plaintiff’s employment, on a frequent basis, Plaintiff recalls
specifically refraining or stopping herself from using pronouns of the same
gender to describe Plaintiff’s wife at the time, in certain conversations at
work, such as with certain co-employees, faculty and staff members,
Board members, and visitors. Plaintiff constantly had to determine who
might disapprove, and then act accordingly. Plaintiff frequently caught
herself and frequently corrected herself from referring to Plaintiff’s wife at
the time as “she” or “her.” Plaintiff recalls, for example, an occasion
where Plaintiff remembered mid-sentence that Plaintiff needed to avoid
using “she” or “her” on that occasion at work when referring to Plaintiff’s
wife at the time.

m. Plaintiff also recalls occasions where Plaintiff would intentionally adopt
the pronouns “he” or “him” to specifically refer to Plaintiff’s wife at the
time.

n. Plaintiff further recalls that there were frequent occasions where Plaintift’s
wife at the time would be referred to as “he” or “him” by others, assuming
that Plaintiff was married to a man instead of a woman, and Plaintiff

would not correct the assumption, and instead go along with it
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intentionally, for fear of the negative consequences or repercussions if
Plaintiff was suspected or found out. With respect to the above, including
sub-sections (1) through (n), Plaintiff did come out to a certain number of
select co-employees with whom Plaintiff worked closely as it is difficult if
not virtually impossible to remain closeted at all times and around every
single person.

0. Plaintiff recollects that, during Plaintiff’s employment, a male priest saw
Plaintiff speaking to another woman, and he approached Plaintiff and
wanted to know specifically whether Plaintiff had a conversation about
Plaintiff’s same-sex partner, and if Plaintiff did, then how exactly Plaintiff
went about the conversation, or words to that effect. Plaintiff responded
that Plaintiff went along with the person’s assumption that Plaintiff was
engaged to a man, or words to that effect. Plaintiff did so out of fear of
the negative consequences or repercussions if Plaintiff was suspected or
found out. Plaintiff recollects that the response was, “That’s good that you
did that,” or “That was a good choice,” or words to that effect. Plaintiff
recalls feeling sick. In addition, Plaintiff had to make a mental note that
this particular woman believed Plaintiff was going to be married to a man,
in order to keep up the appearance moving forward. Plaintiff recalls
seeing this particular woman, thus having to keep up such an appearance,
on multiple separate occasions.

p. On another separate occasion, Plaintiff recalls that a woman who was a

donor at a campus event saw Plaintiff’s ring and asked a series of

10
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questions like, “What’s his name?”” and “What does he do?”, assuming
that Plaintiff was getting married to a man. Plaintiff did not correct the
assumption intentionally. Plaintiff again had to make a mental note that
this person believed Plaintiff was going to be married to a man, so
Plaintiff would have to keep up this appearance with the person moving
forward.

g. During Plaintiff’s employment, following news of an employee of a local
Catholic high school, the Waldron Mercy Academy, terminating the
employment of Ms. Margie Winters, on account of Ms. Winters’ marriage
to a person of the same sex (female), a co-employee approached Plaintiff
during work hours, and asked Plaintiff if Plaintiff was concerned about
Plaintiff’s own employment, or words to that effect. Plaintiff felt isolated,
singled out, and feared for the negative consequences or repercussions if
Plaintiff was suspected or found out.

r. During Plaintiff’s employment, Plaintiff recollects that a co-employee
who is a gay male, and who subsequently left Saint Joseph’s University,
stated to Plaintiff, on multiple occasions, that the co-employee no longer
wanted to hide the co-employee’s relationship with his boyfriend moving
forward, or words to that effect.

S. During Plaintiff’s employment, Plaintiff recollects that another co-
employee who was a lesbian stated to Plaintiff that the co-employee saw
everything that the Plaintiff was going through at Saint Joseph’s

University, and therefore the co-employee decided that the co-employee

11
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was “not going to come out,” or words to that effect. This again caused
Plaintiff emotional pain and fear for the negative consequences or
repercussions if Plaintiff was suspected or found out.

t. Plaintiff recollects that Plaintiff was forwarded a document by a priest on
staff at Saint Joseph’s University, in or around July 2016, which indicated
that anyone living an “openly same-sex lifestyle” could not have a
leadership role, or words to that effect.

u. Plaintiff also recollects being approached during Plaintiff’s employment
by a co-employee and asked specifically whether Plaintiff was aware of
the above document stating that anyone living in a same-sex relationship
could not have a leadership role, or words to that effect.

V. Plaintiff’s stress and fear of the negative consequences or repercussions if
Plaintiff was suspected or found out also extended to non-work-related
activities, on non-work-related time, because Plaintiff felt she could not
always be fully open outside of work about Plaintiff’s employment, or
relationship with and marriage to a person of the same sex (female), on
account of Defendant’s conduct.

W. Plaintiff also recollects that Plaintiff declined to attend after-hours social
activities with coworkers, or attended and then left as quickly as possible,
continuing throughout the last year of Plaintiff’s employment in 2016-
2017.

X. In or around Summer 2017, Plaintiff was scheduled to cover an orientation

session attended by parents of students immediately following a Parent

12
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aa.

Resource Fair. Plaintiff recollects being approached by Plaintiff’s
supervisor, Mr. Sheibley, who stated to Plaintiff that a parent had asked
whether Defendant “taught anything that wasn’t in line with Catholic
teaching concerning LGBT issues,” or words to that effect. Plaintiff felt
isolated and singled out based on Plaintiff’s sexual orientation because
Plaintiff felt Mr. Sheibley wanted to ensure that Plaintiff would not be
suspected or found out during the session.

Plaintiff recalls that, frequently during Plaintiff’s tenure, Plaintiff
intentionally limited her participation in events which involved LGBTQ+
issues, such as, for example, Unity Week, Speak Out, or Gay-Straight
Alliance (“GSA”) events, for fear of the negative consequences or
repercussions.

In or around 2016, Plaintiff recollects that one of the Defendant’s
administrative assistants approached Plaintiff, in a concerned manner, and
stated that Public Safety was downstairs. The assistant did not specifically
provide any reason why Public Safety would have been called. Plaintiff
had not called them. Plaintiff was not aware of any explanation for why
Public Safety would have been present. Plaintiff actually thought
momentarily that Plaintiff’s employment was over, and Plaintiff was going
to be officially escorted off campus.

Plaintiff recalls, in or around July or August 2017, before Plaintiff’s leave
of absence which preceded her constructive discharge, Plaintiff was at a

conference on campus where Plaintiff observed the presenters were free to
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bb.

CC.

discuss their personal lives at work in a way Plaintiff was not. Plaintiff
described feeling “overcome with sadness” on this specific occasion.
Plaintiff also felt she could not tell anyone at work how Plaintiff felt for
fear Plaintiff would be suspected or found out.

To add insult to injury, Plaintiff recalls, in or around July or August 2017,
Plaintiff believes around the same timeframe as the above conference, and
Plaintiff believes possibly during the same week, Plaintiff was asked by an
intern to go to dinner with the intern and their family member. Plaintiff
found herself again having to hide the fact that Plaintiff identified as a
lesbian.

Additionally, Plaintiff recalls, in or around the same timeframe of July or
August 2017, Plaintiff felt she could not be fully open at a work-related
lunch meeting held outside of the office and at Plaintiff’s supervisor, Mr.
Sheibley’s, request, on account of the presence of a newly hired employee.
Plaintiff, a co-employee, and a newly hired employee went out to a lunch
meeting together at their supervisor, Mr. Sheibley’s, request. The co-
employee who attended the lunch meeting with Plaintiff was the same co-
employee, as above, who stated to Plaintiff that the co-employee was “not
going to come out” on account of what Plaintiff was going through at
Saint Joseph’s University, or words to that effect. It could not necessarily
be determined whether the newly hired employee was comfortable with
people who are LGBTQ+. To Plaintiff it was understood that Plaintiff

was not to mention Plaintiff’s then-wife intentionally, and Plaintiff felt
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dd.

€e.

99

like the conversation was intentionally steered away from Plaintiff’s then-
wife, as well as the co-employee’s personal life, and anything involving
personal lives outside of work, on account of the new hire being present.
The difficulty in trying to maintain a secret double-life by incessantly
navigating who to tell and who not to tell, both inside and outside of work,
took an immense psychological toll on the Plaintiff.

Plaintiff requested and was approved for a leave of absence, under the
Family and Medical Leave Act (“FMLA”), for Plaintiff’s own serious
health condition — specifically, for “PTSD [Post-Traumatic Stress
Disorder] related trauma” — on account of the harassment Plaintiff
suffered. Plaintiff’s leave of absence was scheduled to begin in or around
August 14, 2017.

Plaintiff received partial hospitalization care from on or about August 17,
2017 through September 6, 2017, and was also hospitalized for an
inpatient stay from on or about September 7, 2017 through September 11,
2017, all during Plaintiff’s leave of absence preceding the Plaintiff’s
constructive discharge. Plaintiff underwent therapy for trauma with a
focus specifically on sexual orientation and identity issues. The therapist
emphasized that what Plaintiff was being asked to do by Defendant was
damaging and not conducive to Plaintiff’s psychological well-being.
Plaintiff’s then-spouse of the same sex (female), from the Plaintiff’s
remarriage, actually stated to Plaintiff, “I will divorce you if you go back

there” — meaning, Saint Joseph’s University — and, “I can’t stand to see
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hh.

I

you continue to suffer like this,” or words to that effect, in or around late
2017, during Plaintiff’s leave of absence preceding the Plaintiff’s
constructive discharge.

On or about October 23, 2017, Plaintiff reached out to Ms. Eisenmann,
Vice President of Human Resources, before Plaintiff’s scheduled return-
to-work date. Plaintiff had tentatively scheduled to return to work on
November 6, 2017. Plaintiff and Ms. Eisenmann scheduled a meeting for
November 3, 2017.

On or about November 3, 2017, Ms. Eisenmann and Plaintiff met, and
Plaintiff stated to Ms. Eisenmann that Plaintiff did not wish to return to
work under the terms and conditions being currently imposed, or words to
that effect. Plaintiff recollects that Plaintiff stated to Ms. Eisenmann that
Plaintiff felt that Saint Joseph’s University was “not a safe environment,”
or words to that effect. Plaintiff also specifically told Ms. Eisenmann
about the particular impact that the conduct was having on Plaintiff’s
psychological well-being including previously being hospitalized and
experiencing emotional distress. Plaintiff could not return unless on the
terms and conditions imposed. There was an inquiry about a severance
and Ms. Eisenmann said she would need to check with the University.
On or about November 9, 2017, Plaintiff; Mr. Sheibley, Plaintiff’s
supervisor who had delivered the request for Plaintiff to remain discreet;
and Ms. Eisenmann, Vice President of Human Resources, met formally

regarding Plaintiff’s intent to resign because the terms and conditions
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imposed on Plaintiff could not be lifted. Plaintiff did not know
beforehand that Mr. Sheibley was going to be present for the meeting.
Plaintiff had written out a statement beforehand entitled, “My account of
the past 4 years,” which Plaintiff read aloud to Ms. Eisenmann and Mr.
Sheibley, during the meeting on November 9, 2017, about Plaintiff’s
intent to resign. Plaintiff stated that Plaintiff felt “stigma in my
workplace,” there was “documented concern about my position with

29 ¢

regards to my sexual orientation,” “my work environment has not been
safe under these conditions,” Plaintiff felt required to “work as someone I
am not,” and stating specifically that Plaintiff was struggling with suicide
ideation on account of the Defendant’s conduct. Plaintiff explained that it
took a significant amount of time and energy to navigate or keep up this
secret double-life, and stated, “Am I being discreet enough ... what does
that ambiguous phrase mean? Am I gay or straight today? Gay or straight
with this person or this group of people?” (ellipsis in original). Plaintiff
provided a range of examples of a number of different ways that one’s
personal life could come up at work, from a “seemingly harmless question
about your spouse,” to “what you did this weekend,” to a “revelation about
how you have learned to love.” Plaintiff stated, “Asking for discretion
about a life I celebrate and know to be fundamentally good solely because
of my sexual orientation is harassment” and a “hostile work

environment” (emphasis added). Plaintiff expressed, “I have lived as two

different people for years,” and, “I found myself no longer wanting to
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kk.

live.” Plaintiff was constructively discharged from employment at Saint
Joseph’s University.

On November 9, 2017, Plaintiff was presented a severance agreement by
Defendant indicating Plaintiff’s effective date of resignation was
November 15, 2017. Plaintiff was presented a proposed severance of
seventeen-thousand, eight-hundred dollars ($17,800.00), to release
Defendant from any and all claims including those specifically based on
“employment discrimination or fair employment practices laws, such as
Title VII of the Civil Rights Act of 1964 . . . ,” which prohibits sexual
harassment. The agreement also stated that Plaintiff was required to keep
the agreement “completely confidential” including to “local, state, or
federal agencies, members of the press and media, present and former
officers, employees, and agents of Saint Joseph’s, and other members of
the public,” about, inter alia, “the substance or the existence of any belief
that Saint Joseph’s allegedly engaged in any unlawful or unfair conduct”
toward the Plaintiff.

Plaintiff was given three (3) choices: First, Plaintiff could sign the
agreement and return it specifically to Mr. Sheibley, the supervisor
involved. Second, if Plaintiff did not sign the agreement and did not
return to work, then the University would accept that as Plaintift’s
resignation. Third, Plaintiff could return to work but only under the

existing terms and conditions imposed.
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mm.  Plaintiff did not sign the agreement. Plaintiff further rejected the
agreement specifically on November 13, 2017, in a letter to Ms.
Eisenmann, Vice President of Human Resources, stating, “I am declining
your offer of severance as | do not agree with the terms and conditions
stated in the Agreement & General Release.” Rather, Plaintiff is pursuing
the instant case to ensure that no other employee in the future is subjected
to hateful harassment and abuse like the Plaintiff was subjected to in this
case.

17.  Defendant’s conduct constituted hateful sex-based harassment and abuse of
Plaintiff. Defendant intentionally created an extremely hostile place to work for the Plaintiff.

18.  Plaintiff was subjectively offended, and any reasonable person would be
objectively offended, by the harassment and abuse described above.

19.  The harassment was severe or pervasive enough to alter the conditions of
Plaintiff’s work environment.

20. Mr. Sheibley and Ms. Eisenmann constitute supervisors/managers who created
the hostile work environment, and therefore Defendant is subject to vicarious liability for their
actions.

21. Defendant failed to provide prompt and appropriate action to prevent, correct, and
remedy the hostile environment complained of by Plaintiff during her employment.

22.  Defendant’s conduct caused the Plaintiff trauma and severe emotional distress.
Plaintiff was seriously damaged by the abuse she experienced at the hands of Defendant.

23.  Plaintiff has also incurred medical expenses and the costs associated with

attending professional counseling. In total, Plaintiff took four (4) total leaves of absence, due to
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Plaintiff’s mental health condition, while employed with Defendant, using possibly sick time,
vacation time, leave under the Family and Medical Leave Act (“FMLA”), or a combination
thereof, but Plaintiff cannot specifically recollect which was used for each period. Plaintiff
needed leaves of absence, due to Plaintiff’s mental health condition, as follows:

a. In or around February 13, 2011 — February 22, 2011, during which time
Plaintiff’s treatment focused on acceptance of Plaintiff’s sexual
orientation, and living authentically;

b. From August 11, 2013 — August 19, 2013, following Defendant’s
statements to Plaintiff for Plaintiff to be discreet and not to be fully open,
and indicating that this was not discrimination in response to Plaintiff’s
complaints about the same;

C. In or around October 29, 2014 — November 10, 2014, during which time
Plaintiff received treatment for Post-Traumatic Stress Disorder (“PTSD”)-
related symptoms, which included a screening and clinical trial for a new
PTSD medication. Plaintiff was experiencing panic attacks at the time.
This followed a course of related treatment beginning in or around March
2014.

d. Plaintiff also took leave from August 2017 — October 2017 immediately
preceding Plaintiff’s constructive discharge from Defendant.

24.  Defendant’s conduct drove a wedge between Plaintiff and Plaintiff’s then-spouse
of the same sex (female), from the Plaintiff’s remarriage. Plaintiff is now divorced from her

then-spouse. Plaintiff’s then-spouse had actually stated to Plaintiff, “I will divorce you if you go
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back there” — meaning, Saint Joseph’s University — or words to that effect, in or around late
2017, during Plaintiff’s leave of absence preceding the Plaintiff’s constructive discharge.

25.  Defendant’s conduct has destroyed the Plaintiff’s career. Plaintiff left her career
field, left the education field, and moved to a different geographic area.

WHEREFORE, Plaintiff, Noel Koenke, demands judgment in her favor and against
Defendant in an amount which will fully and fairly compensate Plaintiff for any and all back and
front pay and benefits; compensatory damages for pain and suffering, mental anguish, anxiety,
depression, humiliation, embarrassment, and severe emotional distress; medical and other related
expenses; expenses incurred in attending professional counseling; pre- and post-judgment
interest, reasonable attorneys’ fees, costs of suit; equitable/injunctive relief requiring that
Defendant adopt and enforce a clear and unambiguous policy of anti-harassment which is fully
LGBT-inclusive and covers all employees and all forms of sexual-orientation harassment or
abuse; requiring training in anti-harassment for all employees which is fully LGBT-inclusive,
including training on the fact that all forms of sexual-orientation harassment or abuse constitute
sexual harassment or abuse, and that the prohibition on anti-harassment extends to all employees;
and requiring Defendant to post notice of the verdict in this matter.

COUNT II:
SEXUAL HARASSMENT / TANGIBLE EMPLOYMENT ACTION
IN VIOLATION OF TITLE IX OF THE EDUCATION AMENDMENTS OF 1972,

20 U.S.C. § 1681, et seq.
(Plaintiff, Noel Koenke v. Defendant, Saint Joseph’s University)

26.  All of the foregoing paragraphs are hereby incorporated by reference as if the
same were more fully set forth herein at length.
27. Defendant conditioned Plaintiff’s continued employment, including her return to

work from FMLA leave, on Plaintiff being required to be discreet or not be public about
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Plaintiff’s relationship with and subsequent marriage to a person of the same sex (female). This

constitutes a tangible employment action taken and/or conditioned on acquiescence in sexual

harassment and abuse. It should be pointed out further that the FMLA leave was taken due to

this very same hateful harassing conduct from the Defendant which seriously damaged Plaintiff

emotionally. The facts which support this claim are as follows:

a.

On or about July 12, 2013, Plaintiff’s male supervisor, Mr. Thomas
Sheibley, Director of Campus Ministry, came into Plaintiff’s office, shut
the door, and stated that Mr. Sheibley needed to speak to Plaintiff then.
Mr. Sheibley informed Plaintiff that the Defendant’s administration was
asking for Plaintiff not to be public, from that point moving forward, about
Plaintiff’s relationship with and upcoming marriage to a person of the
same sex (female). Plaintiff recollects that Mr. Sheibley told Plaintiff, for
example, that Plaintiff should delete her current Facebook account, create
a new Facebook account, but not add any of the employees of Defendant’s
University to be Plaintiff’s Facebook friends. Plaintiff felt not only that
she could not be fully open at work, but also that she could not always be
fully open outside of work about Plaintiff’s employment, or relationship
with and upcoming marriage to a person of the same sex (female), to be
consistent with the University’s request.

Plaintiff cried during the meeting with Plaintiff’s supervisor, Mr. Sheibley,
on July 12, 2013, and Plaintiff stated to Mr. Sheibley, “It feels like I'm
being asked to go back into the closet,” or words to that effect. Mr.

Sheibley agreed this was what it appeared the University was asking
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Plaintiff to do, by stating, “I know that’s how this seems,” or words to that
effect. Mr. Sheibley stated to Plaintiff that it was not Mr. Sheibley’s
personal decision, but that Mr. Sheibley was being required to deliver the
request to Plaintiff from the University.

C. Based on the fact that Defendant had Plaintiff’s supervisor deliver the
message on behalf of Defendant, this harmed the relationship between
Plaintiff and Plaintiff’s supervisor, on a frequent basis, during Plaintift’s
employment, moving forward. Plaintiff’s supervisor was no longer felt to
be her mentor after this. Plaintiff intentionally limited Plaintiff’s
interactions with Plaintiff’s supervisor moving forward. This made it
extremely difficult for Plaintiff.

d. Plaintiff generally knew which of her coworkers were married because
they were permitted to speak openly about their personal lives at work.
Plaintiff recollects that, in or around the same timeframe, co-employee,
Ms. Beth Ford, was marrying a person of the opposite sex (male), and was
permitted to tell Defendant’s students and employees including Plaintiff
about this fact. Ms. Ford did not have a sit-down with her supervisor
where Ms. Ford was asked to be discreet. Ms. Ford was permitted to be
fully open. As a result, Plaintiff suffered emotional pain and humiliation
about her own situation.

e. On or about July 12, 2013, following Plaintiff’s meeting with Plaintiff’s

supervisor, Mr. Sheibley, Plaintiff reported the conduct to Mr. Springs
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Steele, Vice President for Mission and Identity, who stated to Plaintiff,
“That wasn’t handled well,” or words to that effect.

f. On or about July 17, 2013, Plaintiff had another meeting with Plaintiff’s
supervisor, Mr. Sheibley, who confirmed that Plaintiff could not be fully
open and should be discreet, or words to that effect, from that point
moving forward, about who Plaintiff told, and regarding who would find
out about Plaintiff’s relationship with and upcoming marriage to a person
of the same sex (female).

g. On or about July 22, 2013, Plaintiff met again with Mr. Springs Steele,
Vice President for Mission and Identity, and Plaintiff told Mr. Steele that
Plaintiff was experiencing stress and anxiety on account of the fact that the
University’s request of Plaintiff not to be public was unclear, or words to
that effect. Plaintiff stated to Mr. Steele that Plaintiff would feel more
comfortable if she had something in writing from the University moving
forward about Plaintiff’s job security, and Plaintiff asked Mr. Steele for
clarification in writing about what Plaintiff was allowed to do, and what
Plaintiff was not allowed to do, with regard to how Plaintiff was supposed
to act as an employee, or words to that effect. Mr. Steele seemed
dismissive and responded, “Well, good luck with that,” “You’re not going
to get that,” or “You’ll never get that in writing,” or words to that effect.

h. The next day, on July 23, 2013, Plaintiff filed a formal written complaint
of discrimination, by e-mail, with Ms. Susan Eisenmann, Vice President of

Human Resources. Later the same day, on July 23, 2013, Plaintiff and
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Ms. Eisenmann had an in-person meeting to discuss Plaintiff’s complaint.
During the meeting, Ms. Eisenmann explained that what Plaintiff was
experiencing was not discrimination.

i On August 5, 2013, Ms. Eisenmann, Vice President of Human Resources,

wrote and delivered a letter to Plaintiff confirming that Defendant did not
consider what Plaintiff was experiencing to be discrimination. And,
although Ms. Eisenmann confirmed that Plaintiff was not being terminated
at that time, Plaintiff was required to abide by the terms and conditions
imposed by Defendant moving forward.

J- The Defendant’s hateful and harassing conduct toward Plaintiff tormented
Plaintiff and was a stress factor that caused her to attempt suicide

approximately six (6) days later, on or about August 11, 2013. Plaintiff

was hospitalized following the suicide attempt. The medical record for
Plaintiff’s hospitalization states that Plaintiff’s depression and suicide
attempt were allegedly due to, in part, “job stress.” Plaintiff was asked by
her providers to indicate the “places” which were Plaintiff’s “triggers,”
and Plaintiff indicated one (1) such place — “Work.” Plaintiff was
seriously damaged by the harassment and abuse Plaintiff experienced in
being required to remain closeted or hide Plaintiff’s relationship with and
upcoming marriage to a person of the same sex (female), for fear of the
negative consequences or repercussions if Plaintiff was suspected or found

out.
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k. To attempt to comply with the University’s request regarding the
Plaintiff’s Facebook account, Plaintiff did go through Plaintiff’s Facebook
friends and remove any of Plaintiff’s Facebook friends from Saint
Joseph’s University, except for a limited number who Plaintiff specifically
selected because Plaintiff believed they would not have a problem with
someone being in a relationship with or married to a person of the same
sex (female).

l. Throughout Plaintiff’s employment, on a frequent basis, Plaintiff recalls
specifically refraining or stopping herself from using pronouns of the same
gender to describe Plaintiff’s wife at the time, in certain conversations at
work, such as with certain co-employees, faculty and staff members,
Board members, and visitors. Plaintiff constantly had to determine who
might disapprove, and then act accordingly. Plaintiff frequently caught
herself and frequently corrected herself from referring to Plaintiff’s wife at
the time as “she” or “her.” Plaintiff recalls, for example, an occasion
where Plaintiff remembered mid-sentence that Plaintiff needed to avoid
using “she” or “her” on that occasion at work when referring to Plaintiff’s
wife at the time.

m. Plaintiff also recalls occasions where Plaintiff would intentionally adopt
the pronouns “he” or “him” to specifically refer to Plaintiff’s wife at the
time.

n. Plaintiff further recalls that there were frequent occasions where Plaintiff’s

wife at the time would be referred to as “he” or “him” by others, assuming

26




Case 2:19-cv-04731-NIQA Document 1 Filed 10/11/19 Page 30 of 70

that Plaintiff was married to a man instead of a woman, and Plaintiff
would not correct the assumption, and instead go along with it
intentionally, for fear of the negative consequences or repercussions if
Plaintiff was suspected or found out. With respect to the above, including
sub-sections (1) through (n), Plaintiff did come out to a certain number of
select co-employees with whom Plaintiff worked closely as it is difficult if
not virtually impossible to remain closeted at all times and around every
single person.

0. Plaintiff recollects that, during Plaintiff’s employment, a male priest saw
Plaintiff speaking to another woman, and he approached Plaintiff and
wanted to know specifically whether Plaintiff had a conversation about
Plaintiff’s same-sex partner, and if Plaintiff did, then how exactly Plaintiff
went about the conversation, or words to that effect. Plaintiff responded
that Plaintiff went along with the person’s assumption that Plaintiff was
engaged to a man, or words to that effect. Plaintiff did so out of fear of
the negative consequences or repercussions if Plaintiff was suspected or
found out. Plaintiff recollects that the response was, “That’s good that you
did that,” or “That was a good choice,” or words to that effect. Plaintiff
recalls feeling sick. In addition, Plaintiff had to make a mental note that
this particular woman believed Plaintiff was going to be married to a man,
in order to keep up the appearance moving forward. Plaintiff recalls
seeing this particular woman, thus having to keep up such an appearance,

on multiple separate occasions.
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p. On another separate occasion, Plaintiff recalls that a woman who was a
donor at a campus event saw Plaintiff’s ring and asked a series of
questions like, “What’s his name?”” and “What does he do?”, assuming
that Plaintiff was getting married to a man. Plaintiff did not correct the
assumption intentionally. Plaintiff again had to make a mental note that
this person believed Plaintiff was going to be married to a man, so
Plaintiff would have to keep up this appearance with the person moving
forward.

g During Plaintiff’s employment, following news of an employee of a local
Catholic high school, the Waldron Mercy Academy, terminating the
employment of Ms. Margie Winters, on account of Ms. Winters’ marriage
to a person of the same sex (female), a co-employee approached Plaintiff
during work hours, and asked Plaintiff if Plaintiff was concerned about
Plaintiff’s own employment, or words to that effect. Plaintiff felt isolated,
singled out, and feared for the negative consequences or repercussions if
Plaintiff was suspected or found out.

r. During Plaintiff’s employment, Plaintiff recollects that a co-employee
who is a gay male, and who subsequently left Saint Joseph’s University,
stated to Plaintiff, on multiple occasions, that the co-employee no longer
wanted to hide the co-employee’s relationship with his boyfriend moving
forward, or words to that effect.

S. During Plaintiff’s employment, Plaintiff recollects that another co-

employee who was a lesbian stated to Plaintiff that the co-employee saw
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everything that the Plaintiff was going through at Saint Joseph’s
University, and therefore the co-employee decided that the co-employee
was “not going to come out,” or words to that effect. This again caused
Plaintiff emotional pain and fear for the negative consequences or
repercussions if Plaintiff was suspected or found out.

t. Plaintiff recollects that Plaintiff was forwarded a document by a priest on
staff at Saint Joseph’s University, in or around July 2016, which indicated
that anyone living an “openly same-sex lifestyle” could not have a
leadership role, or words to that effect.

u. Plaintiff also recollects being approached during Plaintiff’s employment
by a co-employee and asked specifically whether Plaintiff was aware of
the above document stating that anyone living in a same-sex relationship
could not have a leadership role, or words to that effect.

V. Plaintiff’s stress and fear of the negative consequences or repercussions if
Plaintiff was suspected or found out also extended to non-work-related
activities, on non-work-related time, because Plaintiff felt she could not
always be fully open outside of work about Plaintiff’s employment, or
relationship with and marriage to a person of the same sex (female), on
account of Defendant’s conduct.

W. Plaintiff also recollects that Plaintiff declined to attend after-hours social
activities with coworkers, or attended and then left as quickly as possible,
continuing throughout the last year of Plaintiff’s employment in 2016-

2017.
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X. In or around Summer 2017, Plaintiff was scheduled to cover an orientation
session attended by parents of students immediately following a Parent
Resource Fair. Plaintiff recollects being approached by Plaintiff’s
supervisor, Mr. Sheibley, who stated to Plaintiff that a parent had asked
whether Defendant “taught anything that wasn’t in line with Catholic
teaching concerning LGBT issues,” or words to that effect. Plaintiff felt
isolated and singled out based on Plaintiff’s sexual orientation because
Plaintiff felt Mr. Sheibley wanted to ensure that Plaintiff would not be
suspected or found out during the session.

y. Plaintiff recalls that, frequently during Plaintiff’s tenure, Plaintiff
intentionally limited her participation in events which involved LGBTQ+
issues, such as, for example, Unity Week, Speak Out, or Gay-Straight
Alliance (“GSA”) events, for fear of the negative consequences or
repercussions.

Z. In or around 2016, Plaintiff recollects that one of the Defendant’s
administrative assistants approached Plaintiff, in a concerned manner, and
stated that Public Safety was downstairs. The assistant did not specifically
provide any reason why Public Safety would have been called. Plaintiff
had not called them. Plaintiff was not aware of any explanation for why
Public Safety would have been present. Plaintiff actually thought
momentarily that Plaintiff’s employment was over, and Plaintiff was going

to be officially escorted off campus.
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aa.

bb.

CC.

Plaintiff recalls, in or around July or August 2017, before Plaintiff’s leave
of absence which preceded her constructive discharge, Plaintiff was at a
conference on campus where Plaintiff observed the presenters were free to
discuss their personal lives at work in a way Plaintiff was not. Plaintiff
described feeling “overcome with sadness” on this specific occasion.
Plaintiff also felt she could not tell anyone at work how Plaintiff felt for
fear Plaintiff would be suspected or found out.

To add insult to injury, Plaintiff recalls, in or around July or August 2017,
Plaintiff believes around the same timeframe as the above conference, and
Plaintiff believes possibly during the same week, Plaintiff was asked by an
intern to go to dinner with the intern and their family member. Plaintiff
found herself again having to hide the fact that Plaintiff identified as a
lesbian.

Additionally, Plaintiff recalls, in or around the same timeframe of July or
August 2017, Plaintiff felt she could not be fully open at a work-related
lunch meeting held outside of the office and at Plaintiff’s supervisor, Mr.
Sheibley’s, request, on account of the presence of a newly hired employee.
Plaintiff, a co-employee, and a newly hired employee went out to a lunch
meeting together at their supervisor, Mr. Sheibley’s, request. The co-
employee who attended the lunch meeting with Plaintiff was the same co-
employee, as above, who stated to Plaintiff that the co-employee was “not
going to come out” on account of what Plaintiff was going through at

Saint Joseph’s University, or words to that effect. It could not necessarily
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dd.

ee.

be determined whether the newly hired employee was comfortable with
people who are LGBTQ+. To Plaintiff it was understood that Plaintiff
was not to mention Plaintiff’s then-wife intentionally, and Plaintiff felt
like the conversation was intentionally steered away from Plaintiff’s then-
wife, as well as the co-employee’s personal life, and anything involving
personal lives outside of work, on account of the new hire being present.
The difficulty in trying to maintain a secret double-life by incessantly
navigating who to tell and who not to tell, both inside and outside of work,
took an immense psychological toll on the Plaintiff.

Plaintiff requested and was approved for a leave of absence, under the
Family and Medical Leave Act (“FMLA”), for Plaintiff’s own serious
health condition — specifically, for “PTSD [Post-Traumatic Stress
Disorder] related trauma” — on account of the harassment Plaintiff
suffered. Plaintiff’s leave of absence was scheduled to begin in or around
August 14, 2017.

Plaintiff received partial hospitalization care from on or about August 17,
2017 through September 6, 2017, and was also hospitalized for an
inpatient stay from on or about September 7, 2017 through September 11,
2017, all during Plaintiff’s leave of absence preceding the Plaintiff’s
constructive discharge. Plaintiff underwent therapy for trauma with a
focus specifically on sexual orientation and identity issues. The therapist
emphasized that what Plaintiff was being asked to do by Defendant was

damaging and not conducive to Plaintiff’s psychological well-being.
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9g.

hh.

Plaintiff’s then-spouse of the same sex (female), from the Plaintiff’s
remarriage, actually stated to Plaintiff, “I will divorce you if you go back
there” — meaning, Saint Joseph’s University — and, “I can’t stand to see
you continue to suffer like this,” or words to that effect, in or around late
2017, during Plaintiff’s leave of absence preceding the Plaintiff’s
constructive discharge.

On or about October 23, 2017, Plaintiff reached out to Ms. Eisenmann,
Vice President of Human Resources, before Plaintiff’s scheduled return-
to-work date. Plaintiff had tentatively scheduled to return to work on
November 6, 2017. Plaintiff and Ms. Eisenmann scheduled a meeting for
November 3, 2017.

On or about November 3, 2017, Ms. Eisenmann and Plaintiff met, and
Plaintiff stated to Ms. Eisenmann that Plaintiff did not wish to return to
work under the terms and conditions being currently imposed, or words to
that effect. Plaintiff recollects that Plaintiff stated to Ms. Eisenmann that
Plaintiff felt that Saint Joseph’s University was “not a safe environment,”
or words to that effect. Plaintiff also specifically told Ms. Eisenmann
about the particular impact that the conduct was having on Plaintiff’s
psychological well-being including previously being hospitalized and
experiencing emotional distress. Plaintiff could not return unless on the
terms and conditions imposed. There was an inquiry about a severance

and Ms. Eisenmann said she would need to check with the University.
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Ik

On or about November 9, 2017, Plaintiff; Mr. Sheibley, Plaintiff’s
supervisor who had delivered the request for Plaintiff to remain discreet;
and Ms. Eisenmann, Vice President of Human Resources, met formally
regarding Plaintiff’s intent to resign because the terms and conditions
imposed on Plaintiff could not be lifted. Plaintiff did not know
beforehand that Mr. Sheibley was going to be present for the meeting.
Plaintiff had written out a statement beforehand entitled, “My account of
the past 4 years,” which Plaintiff read aloud to Ms. Eisenmann and Mr.
Sheibley, during the meeting on November 9, 2017, about Plaintiff’s
intent to resign. Plaintiff stated that Plaintiff felt “stigma in my
workplace,” there was “documented concern about my position with

99 ¢

regards to my sexual orientation,” “my work environment has not been
safe under these conditions,” Plaintiff felt required to “work as someone |
am not,” and stating specifically that Plaintiff was struggling with suicide
ideation on account of the Defendant’s conduct. Plaintiff explained that it
took a significant amount of time and energy to navigate or keep up this
secret double-life, and stated, “Am I being discreet enough ... what does
that ambiguous phrase mean? Am I gay or straight today? Gay or straight
with this person or this group of people?” (ellipsis in original). Plaintiff
provided a range of examples of a number of different ways that one’s
personal life could come up at work, from a “seemingly harmless question

about your spouse,” to “what you did this weekend,” to a “revelation about

how you have learned to love.” Plaintiff stated, “Asking for discretion
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kk.

about a life I celebrate and know to be fundamentally good solely because
of my sexual orientation is harassment” and a “hostile work
environment” (emphasis added). Plaintiff expressed, “I have lived as two
different people for years,” and, “I found myself no longer wanting to
live.” Plaintiff was constructively discharged from employment at Saint
Joseph’s University.

On November 9, 2017, Plaintiff was presented a severance agreement by
Defendant indicating Plaintiff’s effective date of resignation was
November 15, 2017. Plaintiff was presented a proposed severance of
seventeen-thousand, eight-hundred dollars ($17,800.00), to release
Defendant from any and all claims including those specifically based on
“employment discrimination or fair employment practices laws, such as
Title VII of the Civil Rights Act of 1964 . . . ,” which prohibits sexual
harassment. The agreement also stated that Plaintiff was required to keep
the agreement “completely confidential” including to “local, state, or
federal agencies, members of the press and media, present and former
officers, employees, and agents of Saint Joseph’s, and other members of
the public,” about, inter alia, “the substance or the existence of any belief
that Saint Joseph’s allegedly engaged in any unlawful or unfair conduct”
toward the Plaintiff.

Plaintiff was given three (3) choices: First, Plaintiff could sign the
agreement and return it specifically to Mr. Sheibley, the supervisor

involved. Second, if Plaintiff did not sign the agreement and did not
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return to work, then the University would accept that as Plaintiff’s
resignation. Third, Plaintiff could return to work but only under the
existing terms and conditions imposed.

mm.  Plaintiff did not sign the agreement. Plaintiff further rejected the
agreement specifically on November 13, 2017, in a letter to Ms.
Eisenmann, Vice President of Human Resources, stating, “I am declining
your offer of severance as | do not agree with the terms and conditions
stated in the Agreement & General Release.” Rather, Plaintiff is pursuing
the instant case to ensure that no other employee in the future is subjected
to hateful harassment and abuse like the Plaintiff was subjected to in this
case.

WHEREFORE, Plaintiff, Noel Koenke, demands judgment in her favor and against
Defendant in an amount which will fully and fairly compensate Plaintiff for any and all back and
front pay and benefits; compensatory damages for pain and suffering, mental anguish, anxiety,
depression, humiliation, embarrassment, and severe emotional distress; medical and other related
expenses; expenses incurred in attending professional counseling; pre- and post-judgment
interest, reasonable attorneys’ fees, costs of suit; equitable/injunctive relief requiring that
Defendant adopt and enforce a clear and unambiguous policy of anti-harassment which is fully
LGBT-inclusive and covers all employees and all forms of sexual-orientation harassment or
abuse; requiring training in anti-harassment for all employees which is fully LGBT-inclusive,
including training on the fact that all forms of sexual-orientation harassment or abuse constitute
sexual harassment or abuse, and that the prohibition on anti-harassment extends to all employees;

and requiring Defendant to post notice of the verdict in this matter.
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COUNT II1:

CONSTRUCTIVE DISCHARGE ON ACCOUNT OF SEXUAL HARASSMENT
IN VIOLATION OF TITLE IX OF THE EDUCATION AMENDMENTS OF 1972,

20 U.S.C. § 1681, et seq.

(Plaintiff, Noel Koenke v. Defendant, Saint Joseph’s University)

28.  All of the foregoing paragraphs are hereby incorporated by reference as if the

same were more fully set forth herein at length.

29.  Plaintiff was constructively discharged from employment on account of the severe

work-induced anxiety and job-related emotional distress Plaintiff suffered on account of the

hateful harassing conduct imposed on Plaintiff by Defendant as a term or condition of Plaintiff’s

employment, and which constitutes sexual harassment or abuse. The facts which support

Plaintiff’s claim of constructive discharge are as follows:

a.

On or about July 12, 2013, Plaintiff’s male supervisor, Mr. Thomas
Sheibley, Director of Campus Ministry, came into Plaintiff’s office, shut
the door, and stated that Mr. Sheibley needed to speak to Plaintiff then.
Mr. Sheibley informed Plaintiff that the Defendant’s administration was
asking for Plaintiff not to be public, from that point moving forward, about
Plaintiff’s relationship with and upcoming marriage to a person of the
same sex (female). Plaintiff recollects that Mr. Sheibley told Plaintiff, for
example, that Plaintiff should delete her current Facebook account, create
a new Facebook account, but not add any of the employees of Defendant’s
University to be Plaintiff’s Facebook friends. Plaintiff felt not only that
she could not be fully open at work, but also that she could not always be

fully open outside of work about Plaintiff’s employment, or relationship
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with and upcoming marriage to a person of the same sex (female), to be
consistent with the University’s request.

b. Plaintiff cried during the meeting with Plaintiff’s supervisor, Mr. Sheibley,
on July 12, 2013, and Plaintiff stated to Mr. Sheibley, “It feels like I'm
being asked to go back into the closet,” or words to that effect. Mr.
Sheibley agreed this was what it appeared the University was asking
Plaintiff to do, by stating, “I know that’s how this seems,” or words to that
effect. Mr. Sheibley stated to Plaintiff that it was not Mr. Sheibley’s
personal decision, but that Mr. Sheibley was being required to deliver the
request to Plaintiff from the University.

C. Based on the fact that Defendant had Plaintiff’s supervisor deliver the
message on behalf of Defendant, this harmed the relationship between
Plaintiff and Plaintiff’s supervisor, on a frequent basis, during Plaintiff’s
employment, moving forward. Plaintiff’s supervisor was no longer felt to
be her mentor after this. Plaintiff intentionally limited Plaintiff’s
interactions with Plaintiff’s supervisor moving forward. This made it
extremely difficult for Plaintiff.

d. Plaintiff generally knew which of her coworkers were married because
they were permitted to speak openly about their personal lives at work.
Plaintiff recollects that, in or around the same timeframe, co-employee,
Ms. Beth Ford, was marrying a person of the opposite sex (male), and was
permitted to tell Defendant’s students and employees including Plaintiff

about this fact. Ms. Ford did not have a sit-down with her supervisor
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where Ms. Ford was asked to be discreet. Ms. Ford was permitted to be
fully open. As a result, Plaintiff suffered emotional pain and humiliation
about her own situation.

e. On or about July 12, 2013, following Plaintiff’s meeting with Plaintiff’s
supervisor, Mr. Sheibley, Plaintiff reported the conduct to Mr. Springs
Steele, Vice President for Mission and Identity, who stated to Plaintiff,
“That wasn’t handled well,” or words to that effect.

f. On or about July 17, 2013, Plaintiff had another meeting with Plaintiff’s
supervisor, Mr. Sheibley, who confirmed that Plaintiff could not be fully
open and should be discreet, or words to that effect, from that point
moving forward, about who Plaintiff told, and regarding who would find
out about Plaintiff’s relationship with and upcoming marriage to a person
of the same sex (female).

g. On or about July 22, 2013, Plaintiff met again with Mr. Springs Steele,
Vice President for Mission and Identity, and Plaintiff told Mr. Steele that
Plaintiff was experiencing stress and anxiety on account of the fact that the
University’s request of Plaintiff not to be public was unclear, or words to
that effect. Plaintiff stated to Mr. Steele that Plaintiff would feel more
comfortable if she had something in writing from the University moving
forward about Plaintiff’s job security, and Plaintiff asked Mr. Steele for
clarification in writing about what Plaintiff was allowed to do, and what
Plaintiff was not allowed to do, with regard to how Plaintiff was supposed

to act as an employee, or words to that effect. Mr. Steele seemed
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dismissive and responded, “Well, good luck with that,” “You’re not going
to get that,” or “’You’ll never get that in writing,” or words to that effect.

h. The next day, on July 23, 2013, Plaintiff filed a formal written complaint
of discrimination, by e-mail, with Ms. Susan Eisenmann, Vice President of
Human Resources. Later the same day, on July 23, 2013, Plaintiff and
Ms. Eisenmann had an in-person meeting to discuss Plaintiff’s complaint.
During the meeting, Ms. Eisenmann explained that what Plaintiff was
experiencing was not discrimination.

i On August 5, 2013, Ms. Eisenmann, Vice President of Human Resources,

wrote and delivered a letter to Plaintiff confirming that Defendant did not
consider what Plaintiff was experiencing to be discrimination. And,
although Ms. Eisenmann confirmed that Plaintiff was not being terminated
at that time, Plaintiff was required to abide by the terms and conditions
imposed by Defendant moving forward.

J. The Defendant’s hateful and harassing conduct toward Plaintiff tormented
Plaintiff and was a stress factor that caused her to attempt suicide

approximately six (6) days later, on or about August 11, 2013. Plaintiff

was hospitalized following the suicide attempt. The medical record for
Plaintiff’s hospitalization states that Plaintiff’s depression and suicide
attempt were allegedly due to, in part, “job stress.” Plaintiff was asked by
her providers to indicate the “places” which were Plaintiff’s “triggers,”
and Plaintiff indicated one (1) such place — “Work.” Plaintiff was

seriously damaged by the harassment and abuse Plaintiff experienced in
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being required to remain closeted or hide Plaintiff’s relationship with and
upcoming marriage to a person of the same sex (female), for fear of the
negative consequences or repercussions if Plaintiff was suspected or found
out.

K. To attempt to comply with the University’s request regarding the
Plaintiff’s Facebook account, Plaintiff did go through Plaintiff’s Facebook
friends and remove any of Plaintiff’s Facebook friends from Saint
Joseph’s University, except for a limited number who Plaintiff specifically
selected because Plaintiff believed they would not have a problem with
someone being in a relationship with or married to a person of the same
sex (female).

l. Throughout Plaintiff’s employment, on a frequent basis, Plaintiff recalls
specifically refraining or stopping herself from using pronouns of the same
gender to describe Plaintiff’s wife at the time, in certain conversations at
work, such as with certain co-employees, faculty and staff members,
Board members, and visitors. Plaintiff constantly had to determine who
might disapprove, and then act accordingly. Plaintiff frequently caught
herself and frequently corrected herself from referring to Plaintiff’s wife at
the time as “she” or “her.” Plaintiff recalls, for example, an occasion
where Plaintiff remembered mid-sentence that Plaintiff needed to avoid
using “she” or “her” on that occasion at work when referring to Plaintiff’s

wife at the time.
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m.

Plaintiff also recalls occasions where Plaintiff would intentionally adopt
the pronouns “he” or “him” to specifically refer to Plaintiff’s wife at the
time.

Plaintiff further recalls that there were frequent occasions where Plaintiff’s
wife at the time would be referred to as “he” or “him” by others, assuming
that Plaintiff was married to a man instead of a woman, and Plaintiff
would not correct the assumption, and instead go along with it
intentionally, for fear of the negative consequences or repercussions if
Plaintiff was suspected or found out. With respect to the above, including
sub-sections (1) through (n), Plaintiff did come out to a certain number of
select co-employees with whom Plaintiff worked closely as it is difficult if
not virtually impossible to remain closeted at all times and around every
single person.

Plaintiff recollects that, during Plaintiff’s employment, a male priest saw
Plaintiff speaking to another woman, and he approached Plaintiff and
wanted to know specifically whether Plaintiff had a conversation about
Plaintiff’s same-sex partner, and if Plaintiff did, then how exactly Plaintiff
went about the conversation, or words to that effect. Plaintiff responded
that Plaintiff went along with the person’s assumption that Plaintiff was
engaged to a man, or words to that effect. Plaintiff did so out of fear of
the negative consequences or repercussions if Plaintiff was suspected or
found out. Plaintiff recollects that the response was, “That’s good that you

did that,” or “That was a good choice,” or words to that effect. Plaintiff

42




Case 2:19-cv-04731-NIQA Document 1 Filed 10/11/19 Page 46 of 70

recalls feeling sick. In addition, Plaintiff had to make a mental note that
this particular woman believed Plaintiff was going to be married to a man,
in order to keep up the appearance moving forward. Plaintiff recalls
seeing this particular woman, thus having to keep up such an appearance,
on multiple separate occasions.

p. On another separate occasion, Plaintiff recalls that a woman who was a
donor at a campus event saw Plaintiff’s ring and asked a series of
questions like, “What’s his name?”” and “What does he do?”, assuming
that Plaintiff was getting married to a man. Plaintiff did not correct the
assumption intentionally. Plaintiff again had to make a mental note that
this person believed Plaintiff was going to be married to a man, so
Plaintiff would have to keep up this appearance with the person moving
forward.

g. During Plaintiff’s employment, following news of an employee of a local
Catholic high school, the Waldron Mercy Academy, terminating the
employment of Ms. Margie Winters, on account of Ms. Winters’ marriage
to a person of the same sex (female), a co-employee approached Plaintiff
during work hours, and asked Plaintiff if Plaintiff was concerned about
Plaintiff’s own employment, or words to that effect. Plaintiff felt isolated,
singled out, and feared for the negative consequences or repercussions if
Plaintiff was suspected or found out.

r. During Plaintiff’s employment, Plaintiff recollects that a co-employee

who is a gay male, and who subsequently left Saint Joseph’s University,
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stated to Plaintiff, on multiple occasions, that the co-employee no longer
wanted to hide the co-employee’s relationship with his boyfriend moving
forward, or words to that effect.

S. During Plaintiff’s employment, Plaintiff recollects that another co-
employee who was a lesbian stated to Plaintiff that the co-employee saw
everything that the Plaintiff was going through at Saint Joseph’s
University, and therefore the co-employee decided that the co-employee
was “not going to come out,” or words to that effect. This again caused
Plaintiff emotional pain and fear for the negative consequences or
repercussions if Plaintiff was suspected or found out.

t. Plaintiff recollects that Plaintiff was forwarded a document by a priest on
staff at Saint Joseph’s University, in or around July 2016, which indicated
that anyone living an “openly same-sex lifestyle” could not have a
leadership role, or words to that effect.

u. Plaintiff also recollects being approached during Plaintiff’s employment
by a co-employee and asked specifically whether Plaintiff was aware of
the above document stating that anyone living in a same-sex relationship
could not have a leadership role, or words to that effect.

V. Plaintiff’s stress and fear of the negative consequences or repercussions if
Plaintiff was suspected or found out also extended to non-work-related
activities, on non-work-related time, because Plaintiff felt she could not

always be fully open outside of work about Plaintiff’s employment, or
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relationship with and marriage to a person of the same sex (female), on
account of Defendant’s conduct.

w. Plaintiff also recollects that Plaintiff declined to attend after-hours social
activities with coworkers, or attended and then left as quickly as possible,
continuing throughout the last year of Plaintiff’s employment in 2016-
2017.

X. In or around Summer 2017, Plaintiff was scheduled to cover an orientation
session attended by parents of students immediately following a Parent
Resource Fair. Plaintiff recollects being approached by Plaintiff’s
supervisor, Mr. Sheibley, who stated to Plaintiff that a parent had asked
whether Defendant “taught anything that wasn’t in line with Catholic
teaching concerning LGBT issues,” or words to that effect. Plaintiff felt
isolated and singled out based on Plaintiff’s sexual orientation because
Plaintiff felt Mr. Sheibley wanted to ensure that Plaintiff would not be
suspected or found out during the session.

y. Plaintiff recalls that, frequently during Plaintiff’s tenure, Plaintiff
intentionally limited her participation in events which involved LGBTQ+
issues, such as, for example, Unity Week, Speak Out, or Gay-Straight
Alliance (“GSA”) events, for fear of the negative consequences or
repercussions.

Z. In or around 2016, Plaintiff recollects that one of the Defendant’s
administrative assistants approached Plaintiff, in a concerned manner, and

stated that Public Safety was downstairs. The assistant did not specifically
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aa.

bb.

CC.

provide any reason why Public Safety would have been called. Plaintiff
had not called them. Plaintiff was not aware of any explanation for why
Public Safety would have been present. Plaintiff actually thought
momentarily that Plaintiff’s employment was over, and Plaintiff was going
to be officially escorted off campus.

Plaintiff recalls, in or around July or August 2017, before Plaintiff’s leave
of absence which preceded her constructive discharge, Plaintiff was at a
conference on campus where Plaintiff observed the presenters were free to
discuss their personal lives at work in a way Plaintiff was not. Plaintiff
described feeling “overcome with sadness” on this specific occasion.
Plaintiff also felt she could not tell anyone at work how Plaintiff felt for
fear Plaintiff would be suspected or found out.

To add insult to injury, Plaintiff recalls, in or around July or August 2017,
Plaintiff believes around the same timeframe as the above conference, and
Plaintiff believes possibly during the same week, Plaintiff was asked by an
intern to go to dinner with the intern and their family member. Plaintiff
found herself again having to hide the fact that Plaintiff identified as a
lesbian.

Additionally, Plaintiff recalls, in or around the same timeframe of July or
August 2017, Plaintiff felt she could not be fully open at a work-related
lunch meeting held outside of the office and at Plaintiff’s supervisor, Mr.
Sheibley’s, request, on account of the presence of a newly hired employee.

Plaintiff, a co-employee, and a newly hired employee went out to a lunch
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dd.

ee.

meeting together at their supervisor, Mr. Sheibley’s, request. The co-
employee who attended the lunch meeting with Plaintiff was the same co-
employee, as above, who stated to Plaintiff that the co-employee was “not
going to come out” on account of what Plaintiff was going through at
Saint Joseph’s University, or words to that effect. It could not necessarily
be determined whether the newly hired employee was comfortable with
people who are LGBTQ+. To Plaintiff it was understood that Plaintiff
was not to mention Plaintiff’s then-wife intentionally, and Plaintiff felt
like the conversation was intentionally steered away from Plaintiff’s then-
wife, as well as the co-employee’s personal life, and anything involving
personal lives outside of work, on account of the new hire being present.
The difficulty in trying to maintain a secret double-life by incessantly
navigating who to tell and who not to tell, both inside and outside of work,
took an immense psychological toll on the Plaintiff.

Plaintiff requested and was approved for a leave of absence, under the
Family and Medical Leave Act (“FMLA”), for Plaintiff’s own serious
health condition — specifically, for “PTSD [Post-Traumatic Stress
Disorder] related trauma” — on account of the harassment Plaintiff
suffered. Plaintiff’s leave of absence was scheduled to begin in or around
August 14, 2017.

Plaintiff received partial hospitalization care from on or about August 17,
2017 through September 6, 2017, and was also hospitalized for an

inpatient stay from on or about September 7, 2017 through September 11,
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9g.

hh.

2017, all during Plaintiff’s leave of absence preceding the Plaintiff’s
constructive discharge. Plaintiff underwent therapy for trauma with a
focus specifically on sexual orientation and identity issues. The therapist
emphasized that what Plaintiff was being asked to do by Defendant was
damaging and not conducive to Plaintiff’s psychological well-being.
Plaintiff’s then-spouse of the same sex (female), from the Plaintiff’s
remarriage, actually stated to Plaintiff, “I will divorce you if you go back
there” — meaning, Saint Joseph’s University — and, “I can’t stand to see
you continue to suffer like this,” or words to that effect, in or around late
2017, during Plaintiff’s leave of absence preceding the Plaintiff’s
constructive discharge.

On or about October 23, 2017, Plaintiff reached out to Ms. Eisenmann,
Vice President of Human Resources, before Plaintiff’s scheduled return-
to-work date. Plaintiff had tentatively scheduled to return to work on
November 6, 2017. Plaintiff and Ms. Eisenmann scheduled a meeting for
November 3, 2017.

On or about November 3, 2017, Ms. Eisenmann and Plaintiff met, and
Plaintiff stated to Ms. Eisenmann that Plaintiff did not wish to return to
work under the terms and conditions being currently imposed, or words to
that effect. Plaintiff recollects that Plaintiff stated to Ms. Eisenmann that
Plaintiff felt that Saint Joseph’s University was “not a safe environment,”
or words to that effect. Plaintiff also specifically told Ms. Eisenmann

about the particular impact that the conduct was having on Plaintiff’s
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i

psychological well-being including previously being hospitalized and
experiencing emotional distress. Plaintiff could not return unless on the
terms and conditions imposed. There was an inquiry about a severance
and Ms. Eisenmann said she would need to check with the University.
On or about November 9, 2017, Plaintiff; Mr. Sheibley, Plaintiff’s
supervisor who had delivered the request for Plaintiff to remain discreet;
and Ms. Eisenmann, Vice President of Human Resources, met formally
regarding Plaintiff’s intent to resign because the terms and conditions
imposed on Plaintiff could not be lifted. Plaintiff did not know
beforehand that Mr. Sheibley was going to be present for the meeting.
Plaintiff had written out a statement beforehand entitled, “My account of
the past 4 years,” which Plaintiff read aloud to Ms. Eisenmann and Mr.
Sheibley, during the meeting on November 9, 2017, about Plaintiff’s
intent to resign. Plaintiff stated that Plaintiff felt “stigma in my
workplace,” there was “documented concern about my position with

99 ¢

regards to my sexual orientation,” “my work environment has not been
safe under these conditions,” Plaintiff felt required to “work as someone |
am not,” and stating specifically that Plaintiff was struggling with suicide
ideation on account of the Defendant’s conduct. Plaintiff explained that it
took a significant amount of time and energy to navigate or keep up this
secret double-life, and stated, “Am I being discreet enough ... what does

that ambiguous phrase mean? Am I gay or straight today? Gay or straight

with this person or this group of people?” (ellipsis in original). Plaintiff
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provided a range of examples of a number of different ways that one’s
personal life could come up at work, from a “seemingly harmless question
about your spouse,” to “what you did this weekend,” to a “revelation about
how you have learned to love.” Plaintiff stated, “Asking for discretion
about a life I celebrate and know to be fundamentally good solely because
of my sexual orientation is harassment” and a “hostile work
environment” (emphasis added). Plaintiff expressed, “I have lived as two
different people for years,” and, “I found myself no longer wanting to
live.” Plaintiff was constructively discharged from employment at Saint
Joseph’s University.

kk.  On November 9, 2017, Plaintiff was presented a severance agreement by
Defendant indicating Plaintiff’s effective date of resignation was
November 15, 2017. Plaintiff was presented a proposed severance of
seventeen-thousand, eight-hundred dollars ($17,800.00), to release
Defendant from any and all claims including those specifically based on
“employment discrimination or fair employment practices laws, such as
Title VI of the Civil Rights Act of 1964 . . . ,” which prohibits sexual
harassment. The agreement also stated that Plaintiff was required to keep
the agreement “completely confidential” including to “local, state, or
federal agencies, members of the press and media, present and former
officers, employees, and agents of Saint Joseph’s, and other members of

the public,” about, inter alia, “the substance or the existence of any belief

50




Case 2:19-cv-04731-NIQA Document 1 Filed 10/11/19 Page 54 of 70

that Saint Joseph’s allegedly engaged in any unlawful or unfair conduct”
toward the Plaintiff.

Il. Plaintiff was given three (3) choices: First, Plaintiff could sign the
agreement and return it specifically to Mr. Sheibley, the supervisor
involved. Second, if Plaintiff did not sign the agreement and did not
return to work, then the University would accept that as Plaintiff’s
resignation. Third, Plaintiff could return to work but only under the
existing terms and conditions imposed.

mm.  Plaintiff did not sign the agreement. Plaintiff further rejected the
agreement specifically on November 13, 2017, in a letter to Ms.
Eisenmann, Vice President of Human Resources, stating, “I am declining
your offer of severance as | do not agree with the terms and conditions
stated in the Agreement & General Release.” Rather, Plaintiff is pursuing
the instant case to ensure that no other employee in the future is subjected
to hateful harassment and abuse like the Plaintiff was subjected to in this
case.

WHEREFORE, Plaintiff, Noel Koenke, demands judgment in her favor and against
Defendant in an amount which will fully and fairly compensate Plaintiff for any and all back and
front pay and benefits; compensatory damages for pain and suffering, mental anguish, anxiety,
depression, humiliation, embarrassment, and severe emotional distress; medical and other related
expenses; expenses incurred in attending professional counseling; pre- and post-judgment
interest, reasonable attorneys’ fees, costs of suit; equitable/injunctive relief requiring that

Defendant adopt and enforce a clear and unambiguous policy of anti-harassment which is fully
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LGBT-inclusive and covers all employees and all forms of sexual-orientation harassment or
abuse; requiring training in anti-harassment for all employees which is fully LGBT-inclusive,
including training on the fact that all forms of sexual-orientation harassment or abuse constitute
sexual harassment or abuse, and that the prohibition on anti-harassment extends to all employees;
and requiring Defendant to post notice of the verdict in this matter.
COUNT IV:
DIFFERENT TERMS, CONDITIONS, AND PRIVILEGES BASED ON SEX, GENDER
STEREOTYPING, AND SEXUAL HARASSMENT, IN VIOLATION OF TITLE IX OF

THE EDUCATION AMENDMENTS OF 1972, 20 U.S.C. § 1681, et seq.
(Plaintiff, Noel Koenke v. Defendant, Saint Joseph’s University)

30.  All of the foregoing paragraphs are hereby incorporated by reference as if the
same were more fully set forth herein at length.

31. Once having hired Plaintiff, Defendant does not have free rein to continuously
discriminate, harass, and abuse Plaintiff with impunity based on Plaintiff’s sexual orientation, in
the terms, conditions, and privileges of Plaintiff’s employment, on a daily basis, as Defendant
did here. This is inconsistent with Defendant’s own written policy and Title IX.

32. Throughout the duration of Plaintiff’s employment, Defendant subjected Plaintiff
to different terms, conditions, and privileges on account of sex, gender stereotyping, and sexual
harassment, and conditioned Plaintiff’s continued employment on the same, to wit:

a. On or about July 12, 2013, Plaintiff’s male supervisor, Mr. Thomas
Sheibley, Director of Campus Ministry, came into Plaintiff’s office, shut
the door, and stated that Mr. Sheibley needed to speak to Plaintiff then.
Mr. Sheibley informed Plaintiff that the Defendant’s administration was
asking for Plaintiff not to be public, from that point moving forward, about

Plaintiff’s relationship with and upcoming marriage to a person of the
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same sex (female). Plaintiff recollects that Mr. Sheibley told Plaintiff, for
example, that Plaintiff should delete her current Facebook account, create
a new Facebook account, but not add any of the employees of Defendant’s
University to be Plaintiff’s Facebook friends. Plaintiff felt not only that
she could not be fully open at work, but also that she could not always be
fully open outside of work about Plaintiff’s employment, or relationship
with and upcoming marriage to a person of the same sex (female), to be
consistent with the University’s request.

b. Plaintiff cried during the meeting with Plaintiff’s supervisor, Mr. Sheibley,
on July 12, 2013, and Plaintiff stated to Mr. Sheibley, “It feels like I'm
being asked to go back into the closet,” or words to that effect. Mr.
Sheibley agreed this was what it appeared the University was asking
Plaintiff to do, by stating, “I know that’s how this seems,” or words to that
effect. Mr. Sheibley stated to Plaintiff that it was not Mr. Sheibley’s
personal decision, but that Mr. Sheibley was being required to deliver the
request to Plaintiff from the University.

C. Based on the fact that Defendant had Plaintiff’s supervisor deliver the
message on behalf of Defendant, this harmed the relationship between
Plaintiff and Plaintiff’s supervisor, on a frequent basis, during Plaintiff’s
employment, moving forward. Plaintiff’s supervisor was no longer felt to
be her mentor after this. Plaintiff intentionally limited Plaintiff’s
interactions with Plaintiff’s supervisor moving forward. This made it

extremely difficult for Plaintiff.
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d. Plaintiff generally knew which of her coworkers were married because
they were permitted to speak openly about their personal lives at work.
Plaintiff recollects that, in or around the same timeframe, co-employee,
Ms. Beth Ford, was marrying a person of the opposite sex (male), and was
permitted to tell Defendant’s students and employees including Plaintiff
about this fact. Ms. Ford did not have a sit-down with her supervisor
where Ms. Ford was asked to be discreet. Ms. Ford was permitted to be
fully open. As a result, Plaintiff suffered emotional pain and humiliation
about her own situation.

e. On or about July 12, 2013, following Plaintiff’s meeting with Plaintiff’s
supervisor, Mr. Sheibley, Plaintiff reported the conduct to Mr. Springs
Steele, Vice President for Mission and Identity, who stated to Plaintiff,
“That wasn’t handled well,” or words to that effect.

f. On or about July 17, 2013, Plaintiff had another meeting with Plaintiff’s
supervisor, Mr. Sheibley, who confirmed that Plaintiff could not be fully
open and should be discreet, or words to that effect, from that point
moving forward, about who Plaintiff told, and regarding who would find
out about Plaintiff’s relationship with and upcoming marriage to a person
of the same sex (female).

g. On or about July 22, 2013, Plaintiff met again with Mr. Springs Steele,
Vice President for Mission and Identity, and Plaintiff told Mr. Steele that
Plaintiff was experiencing stress and anxiety on account of the fact that the

University’s request of Plaintiff not to be public was unclear, or words to
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that effect. Plaintiff stated to Mr. Steele that Plaintiff would feel more
comfortable if she had something in writing from the University moving
forward about Plaintiff’s job security, and Plaintiff asked Mr. Steele for
clarification in writing about what Plaintiff was allowed to do, and what
Plaintiff was not allowed to do, with regard to how Plaintiff was supposed
to act as an employee, or words to that effect. Mr. Steele seemed
dismissive and responded, “Well, good luck with that,” “You’re not going
to get that,” or “You’ll never get that in writing,” or words to that effect.

h. The next day, on July 23, 2013, Plaintiff filed a formal written complaint
of discrimination, by e-mail, with Ms. Susan Eisenmann, Vice President of
Human Resources. Later the same day, on July 23, 2013, Plaintiff and
Ms. Eisenmann had an in-person meeting to discuss Plaintiff’s complaint.
During the meeting, Ms. Eisenmann explained that what Plaintiff was
experiencing was not discrimination.

i On August 5, 2013, Ms. Eisenmann, Vice President of Human Resources,

wrote and delivered a letter to Plaintiff confirming that Defendant did not
consider what Plaintiff was experiencing to be discrimination. And,
although Ms. Eisenmann confirmed that Plaintiff was not being terminated
at that time, Plaintiff was required to abide by the terms and conditions
imposed by Defendant moving forward.

J. The Defendant’s hateful and harassing conduct toward Plaintiff tormented
Plaintiff and was a stress factor that caused her to attempt suicide

approximately six (6) days later, on or about August 11, 2013. Plaintiff
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was hospitalized following the suicide attempt. The medical record for
Plaintiff’s hospitalization states that Plaintiff’s depression and suicide
attempt were allegedly due to, in part, “job stress.” Plaintiff was asked by
her providers to indicate the “places” which were Plaintiff’s “triggers,”
and Plaintiff indicated one (1) such place — “Work.” Plaintiff was
seriously damaged by the harassment and abuse Plaintiff experienced in
being required to remain closeted or hide Plaintiff’s relationship with and
upcoming marriage to a person of the same sex (female), for fear of the
negative consequences or repercussions if Plaintiff was suspected or found
out.

k. To attempt to comply with the University’s request regarding the
Plaintiff’s Facebook account, Plaintiff did go through Plaintiff’s Facebook
friends and remove any of Plaintiff’s Facebook friends from Saint
Joseph’s University, except for a limited number who Plaintiff specifically
selected because Plaintiff believed they would not have a problem with
someone being in a relationship with or married to a person of the same
sex (female).

l. Throughout Plaintiff’s employment, on a frequent basis, Plaintiff recalls
specifically refraining or stopping herself from using pronouns of the same
gender to describe Plaintiff’s wife at the time, in certain conversations at
work, such as with certain co-employees, faculty and staff members,
Board members, and visitors. Plaintiff constantly had to determine who

might disapprove, and then act accordingly. Plaintiff frequently caught
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herself and frequently corrected herself from referring to Plaintiff’s wife at
the time as “she” or “her.” Plaintiff recalls, for example, an occasion
where Plaintiff remembered mid-sentence that Plaintiff needed to avoid
using “she” or “her” on that occasion at work when referring to Plaintiff’s
wife at the time.

m. Plaintiff also recalls occasions where Plaintiff would intentionally adopt
the pronouns “he” or “him” to specifically refer to Plaintiff’s wife at the
time.

n. Plaintiff further recalls that there were frequent occasions where Plaintiff’s
wife at the time would be referred to as “he” or “him” by others, assuming
that Plaintiff was married to a man instead of a woman, and Plaintiff
would not correct the assumption, and instead go along with it
intentionally, for fear of the negative consequences or repercussions if
Plaintiff was suspected or found out. With respect to the above, including
sub-sections (1) through (n), Plaintiff did come out to a certain number of
select co-employees with whom Plaintiff worked closely as it is difficult if
not virtually impossible to remain closeted at all times and around every
single person.

0. Plaintiff recollects that, during Plaintiff’s employment, a male priest saw
Plaintiff speaking to another woman, and he approached Plaintiff and
wanted to know specifically whether Plaintiff had a conversation about
Plaintiff’s same-sex partner, and if Plaintiff did, then how exactly Plaintiff

went about the conversation, or words to that effect. Plaintiff responded
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that Plaintiff went along with the person’s assumption that Plaintiff was
engaged to a man, or words to that effect. Plaintiff did so out of fear of
the negative consequences or repercussions if Plaintiff was suspected or
found out. Plaintiff recollects that the response was, “That’s good that you
did that,” or “That was a good choice,” or words to that effect. Plaintiff
recalls feeling sick. In addition, Plaintiff had to make a mental note that
this particular woman believed Plaintiff was going to be married to a man,
in order to keep up the appearance moving forward. Plaintiff recalls
seeing this particular woman, thus having to keep up such an appearance,
on multiple separate occasions.

p. On another separate occasion, Plaintiff recalls that a woman who was a
donor at a campus event saw Plaintiff’s ring and asked a series of
questions like, “What’s his name?”” and “What does he do?”, assuming
that Plaintiff was getting married to a man. Plaintiff did not correct the
assumption intentionally. Plaintiff again had to make a mental note that
this person believed Plaintiff was going to be married to a man, so
Plaintiff would have to keep up this appearance with the person moving
forward.

g. During Plaintiff’s employment, following news of an employee of a local
Catholic high school, the Waldron Mercy Academy, terminating the
employment of Ms. Margie Winters, on account of Ms. Winters’ marriage
to a person of the same sex (female), a co-employee approached Plaintiff

during work hours, and asked Plaintiff if Plaintiff was concerned about
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Plaintiff’s own employment, or words to that effect. Plaintiff felt isolated,
singled out, and feared for the negative consequences or repercussions if
Plaintiff was suspected or found out.

r. During Plaintiff’s employment, Plaintiff recollects that a co-employee
who is a gay male, and who subsequently left Saint Joseph’s University,
stated to Plaintiff, on multiple occasions, that the co-employee no longer
wanted to hide the co-employee’s relationship with his boyfriend moving
forward, or words to that effect.

S. During Plaintiff’s employment, Plaintiff recollects that another co-
employee who was a lesbian stated to Plaintiff that the co-employee saw
everything that the Plaintiff was going through at Saint Joseph’s
University, and therefore the co-employee decided that the co-employee
was “not going to come out,” or words to that effect. This again caused
Plaintiff emotional pain and fear for the negative consequences or
repercussions if Plaintiff was suspected or found out.

t. Plaintiff recollects that Plaintiff was forwarded a document by a priest on
staff at Saint Joseph’s University, in or around July 2016, which indicated
that anyone living an “openly same-sex lifestyle” could not have a
leadership role, or words to that effect.

u. Plaintiff also recollects being approached during Plaintiff’s employment
by a co-employee and asked specifically whether Plaintiff was aware of
the above document stating that anyone living in a same-sex relationship

could not have a leadership role, or words to that effect.
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V. Plaintiff’s stress and fear of the negative consequences or repercussions if
Plaintiff was suspected or found out also extended to non-work-related
activities, on non-work-related time, because Plaintiff felt she could not
always be fully open outside of work about Plaintiff’s employment, or
relationship with and marriage to a person of the same sex (female), on
account of Defendant’s conduct.

W. Plaintiff also recollects that Plaintiff declined to attend after-hours social
activities with coworkers, or attended and then left as quickly as possible,
continuing throughout the last year of Plaintiff’s employment in 2016-
2017.

X. In or around Summer 2017, Plaintiff was scheduled to cover an orientation
session attended by parents of students immediately following a Parent
Resource Fair. Plaintiff recollects being approached by Plaintiff’s
supervisor, Mr. Sheibley, who stated to Plaintiff that a parent had asked
whether Defendant “taught anything that wasn’t in line with Catholic
teaching concerning LGBT issues,” or words to that effect. Plaintiff felt
isolated and singled out based on Plaintiff’s sexual orientation because
Plaintiff felt Mr. Sheibley wanted to ensure that Plaintiff would not be
suspected or found out during the session.

y. Plaintiff recalls that, frequently during Plaintiff’s tenure, Plaintiff
intentionally limited her participation in events which involved LGBTQ+

issues, such as, for example, Unity Week, Speak Out, or Gay-Straight
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aa.

bb.

Alliance (“GSA”) events, for fear of the negative consequences or
repercussions.

In or around 2016, Plaintiff recollects that one of the Defendant’s
administrative assistants approached Plaintiff, in a concerned manner, and
stated that Public Safety was downstairs. The assistant did not specifically
provide any reason why Public Safety would have been called. Plaintiff
had not called them. Plaintiff was not aware of any explanation for why
Public Safety would have been present. Plaintiff actually thought
momentarily that Plaintiff’s employment was over, and Plaintiff was going
to be officially escorted off campus.

Plaintiff recalls, in or around July or August 2017, before Plaintiff’s leave
of absence which preceded her constructive discharge, Plaintiff was at a
conference on campus where Plaintiff observed the presenters were free to
discuss their personal lives at work in a way Plaintiff was not. Plaintiff
described feeling “overcome with sadness” on this specific occasion.
Plaintiff also felt she could not tell anyone at work how Plaintiff felt for
fear Plaintiff would be suspected or found out.

To add insult to injury, Plaintiff recalls, in or around July or August 2017,
Plaintiff believes around the same timeframe as the above conference, and
Plaintiff believes possibly during the same week, Plaintiff was asked by an
intern to go to dinner with the intern and their family member. Plaintiff
found herself again having to hide the fact that Plaintiff identified as a

lesbian.
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CC.

dd.

ee.

Additionally, Plaintiff recalls, in or around the same timeframe of July or
August 2017, Plaintiff felt she could not be fully open at a work-related
lunch meeting held outside of the office and at Plaintiff’s supervisor, Mr.
Sheibley’s, request, on account of the presence of a newly hired employee.
Plaintiff, a co-employee, and a newly hired employee went out to a lunch
meeting together at their supervisor, Mr. Sheibley’s, request. The co-
employee who attended the lunch meeting with Plaintiff was the same co-
employee, as above, who stated to Plaintiff that the co-employee was “not
going to come out” on account of what Plaintiff was going through at
Saint Joseph’s University, or words to that effect. It could not necessarily
be determined whether the newly hired employee was comfortable with
people who are LGBTQ+. To Plaintiff it was understood that Plaintiff
was not to mention Plaintiff’s then-wife intentionally, and Plaintiff felt
like the conversation was intentionally steered away from Plaintiff’s then-
wife, as well as the co-employee’s personal life, and anything involving
personal lives outside of work, on account of the new hire being present.
The difficulty in trying to maintain a secret double-life by incessantly
navigating who to tell and who not to tell, both inside and outside of work,
took an immense psychological toll on the Plaintiff.

Plaintiff requested and was approved for a leave of absence, under the
Family and Medical Leave Act (“FMLA”), for Plaintiff’s own serious
health condition — specifically, for “PTSD [Post-Traumatic Stress

Disorder] related trauma” — on account of the harassment Plaintiff
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99.

hh.

suffered. Plaintiff’s leave of absence was scheduled to begin in or around
August 14, 2017.

Plaintiff received partial hospitalization care from on or about August 17,
2017 through September 6, 2017, and was also hospitalized for an
inpatient stay from on or about September 7, 2017 through September 11,
2017, all during Plaintiff’s leave of absence preceding the Plaintiff’s
constructive discharge. Plaintiff underwent therapy for trauma with a
focus specifically on sexual orientation and identity issues. The therapist
emphasized that what Plaintiff was being asked to do by Defendant was
damaging and not conducive to Plaintiff’s psychological well-being.
Plaintiff’s then-spouse of the same sex (female), from the Plaintiff’s
remarriage, actually stated to Plaintiff, “I will divorce you if you go back
there” — meaning, Saint Joseph’s University — and, “I can’t stand to see
you continue to suffer like this,” or words to that effect, in or around late
2017, during Plaintiff’s leave of absence preceding the Plaintiff’s
constructive discharge.

On or about October 23, 2017, Plaintiff reached out to Ms. Eisenmann,
Vice President of Human Resources, before Plaintiff’s scheduled return-
to-work date. Plaintiff had tentatively scheduled to return to work on
November 6, 2017. Plaintiff and Ms. Eisenmann scheduled a meeting for
November 3, 2017.

On or about November 3, 2017, Ms. Eisenmann and Plaintiff met, and

Plaintiff stated to Ms. Eisenmann that Plaintiff did not wish to return to
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Il

work under the terms and conditions being currently imposed, or words to
that effect. Plaintiff recollects that Plaintiff stated to Ms. Eisenmann that
Plaintiff felt that Saint Joseph’s University was “not a safe environment,”
or words to that effect. Plaintiff also specifically told Ms. Eisenmann
about the particular impact that the conduct was having on Plaintiff’s
psychological well-being including previously being hospitalized and
experiencing emotional distress. Plaintiff could not return unless on the
terms and conditions imposed. There was an inquiry about a severance
and Ms. Eisenmann said she would need to check with the University.
On or about November 9, 2017, Plaintiff; Mr. Sheibley, Plaintiff’s
supervisor who had delivered the request for Plaintiff to remain discreet;
and Ms. Eisenmann, Vice President of Human Resources, met formally
regarding Plaintiff’s intent to resign because the terms and conditions
imposed on Plaintiff could not be lifted. Plaintiff did not know
beforehand that Mr. Sheibley was going to be present for the meeting.
Plaintiff had written out a statement beforehand entitled, “My account of
the past 4 years,” which Plaintiff read aloud to Ms. Eisenmann and Mr.
Sheibley, during the meeting on November 9, 2017, about Plaintiff’s
intent to resign. Plaintiff stated that Plaintiff felt “stigma in my
workplace,” there was “documented concern about my position with

29 ¢c

regards to my sexual orientation,” “my work environment has not been
safe under these conditions,” Plaintiff felt required to “work as someone I

am not,” and stating specifically that Plaintiff was struggling with suicide
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kk.

ideation on account of the Defendant’s conduct. Plaintiff explained that it
took a significant amount of time and energy to navigate or keep up this
secret double-life, and stated, “Am I being discreet enough ... what does
that ambiguous phrase mean? Am I gay or straight today? Gay or straight
with this person or this group of people?” (ellipsis in original). Plaintiff
provided a range of examples of a number of different ways that one’s
personal life could come up at work, from a “seemingly harmless question
about your spouse,” to “what you did this weekend,” to a “revelation about
how you have learned to love.” Plaintiff stated, “Asking for discretion
about a life I celebrate and know to be fundamentally good solely because
of my sexual orientation is harassment” and a “hostile work
environment” (emphasis added). Plaintiff expressed, “I have lived as two
different people for years,” and, “I found myself no longer wanting to
live.”

On November 9, 2017, Plaintiff was presented a severance agreement by
Defendant indicating Plaintiff’s effective date of resignation was
November 15, 2017. Plaintiff was presented a proposed severance of
seventeen-thousand, eight-hundred dollars ($17,800.00), to release
Defendant from any and all claims including those specifically based on
“employment discrimination or fair employment practices laws, such as
Title VII of the Civil Rights Act of 1964 . . . ,”” which prohibits sexual
harassment. The agreement also stated that Plaintiff was required to keep

the agreement “completely confidential” including to “local, state, or
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federal agencies, members of the press and media, present and former
officers, employees, and agents of Saint Joseph’s, and other members of
the public,” about, inter alia, “the substance or the existence of any belief
that Saint Joseph’s allegedly engaged in any unlawful or unfair conduct”
toward the Plaintiff.

Il. Plaintiff did not sign the agreement. Plaintiff further rejected the
agreement specifically on November 13, 2017, in a letter to Ms.
Eisenmann, Vice President of Human Resources, stating, “I am declining
your offer of severance as | do not agree with the terms and conditions
stated in the Agreement & General Release.” Rather, Plaintiff is pursuing
the instant case to ensure that no other employee in the future is subjected
to hateful harassment and abuse like the Plaintiff was subjected to in this
case.

WHEREFORE, Plaintiff, Noel Koenke, demands judgment in her favor and against
Defendant in an amount which will fully and fairly compensate Plaintiff for any and all back and
front pay and benefits; compensatory damages for pain and suffering, mental anguish, anxiety,
depression, humiliation, embarrassment, and severe emotional distress; medical and other related
expenses; expenses incurred in attending professional counseling; pre- and post-judgment
interest, reasonable attorneys’ fees, costs of suit; equitable/injunctive relief requiring that
Defendant adopt and enforce a clear and unambiguous policy of anti-harassment which is fully
LGBT-inclusive and covers all employees and all forms of sexual-orientation harassment or
abuse; requiring training in anti-harassment for all employees which is fully LGBT-inclusive,

including training on the fact that all forms of sexual-orientation harassment or abuse constitute
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sexual harassment or abuse, and that the prohibition on anti-harassment extends to all employees;
and requiring Defendant to post notice of the verdict in this matter.

JURY DEMAND

Plaintiff hereby requests a trial by jury of eight (8) members on all counts so triable.
Respectfully submitted,

THE LAW OFFICES OF ERIC A. SHORE, P.C.

DATED: 10/11/2019 gﬂjﬁ ‘/_\ZA n&ﬁf
IN F. ROBINETTE, ESQUIRE
orney [.D. No. 319829
HE LAW OFFICES OF ERIC A. SHORE, P.C.

Two Penn Center

1500 JFK Boulevard, Suite 1240
Philadelphia, PA 19102

Phone: (215) 944-6121

Fax: (215) 944-6124
JustinR(@EricShore.com

Attorney for Plaintiff. Noel Koenke
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