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IVRJ

Interfaith Voices 4 Reproductive Justice
March 27, 2018

U.S. Department of Health and Human Services
Office for Civil Rights

Attn: Conscience NPRM

RIN 0945-ZA03

Hubert H. Humphrey Building, Room 209F
200 Independent Avenue SW

Washington, DC 20201

Dear Officials:

On behalf of Interfaith Voices for Reproductive Justice (IVRI), we submit these comments to the
federal Department of Health and Human Services (“Department™) and its Office for Civil Rights
(“OCR"™) in opposition to the proposed regulation entitled “Protecting Statutory Conscience
Rights in Health Care; Delegations of Authority (hereinafter ‘proposed rule’).”!

In health care, patients must always come first. The newly established “Division of Conscience
and Religious Freedom™ under OCR and the accompanying proposed rule to allow health-care
providers to refuse care to individuals based on the personal belief of providers, would allow
health-care providers to deny care to women, the lesbian, gay, bisexual, transgender, and queer
(LBGTQ) communities, and other vulnerable populations. The proposed rule would make it
possible for health-care providers to ignore one of the core principles outlined in oaths used in
many medical schools today — respecting the dignity and autonomy of patients * The proposed
rule threatens the health and wellbeing of patients by creating the potential for exposure to
medical care that fails to comply with already established medical practice guidelines.

The proposed regulation places a significant burden upon vulnerable populations like people of
color, women, people with disabilities, and members of the LBGT() communities. Members of
these communities already face enormous health disparities and discrimination from health-care
providers. The proposed regulation will exacerbate those situations, placing many individuals
from the above communities at risk of being denied necessary and even life-saving care.

More importantly, the proposed regulation, written under the guise of protecting civil rights,
would instead make it possible for individuals to misuse religious freedom to discriminate and
deny care to individuals because they disagree with their identity. Denying certain individuals
health care is not only discriminatory, but it risks the lives of some of the most disadvantaged
populations in the United States. The proposed regulation attempts to preference religious
conviction over the human dignity and well-being of patients.

PLLS, Dept. of Health and Human Serv., Protecting Statutory Conscience Rights in Health Care: Delegations of
Authority, 83 Fed, Reg, 3880-3931 (Jan, 26, 2018),

* “Medical Students Revise Their Hippocratic Oath to Reflect Modem Values,” STAT, September 21, 2016,
hitps://www stainews.com/2016/0%9/2 1 lippocratic-oath-medical -students-doctors/.
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IVRJ would like to bring to the Department’s attention that one of the core ethics across most of
the world religious traditions is an ethic of reciprocity. A golden rule across religious traditions,
the ethic of reciprocity is a universal moral code that calls upon us to treat others as one would
wish to be treated. The proposed regulation violates that ethic of reciprocity by creating potential
conditions for patients to be treated unfairly, without dignity, and at risk for receiving
substandard or no medical care.

Individual medical conditions may affect a person's family and economic stability. The health-
care professional has a responsibility to consider these related problems in order to provide
adequate care. IVRJ stands in support of individual religious freedoms and civil rights. However,
the proposed regulation denies rather than promotes religious freedom and civil rights because it
will make it possible for religion to be used as a weapon against individuals who do not share
similar beliefs, violating the individual civil right to political and social freedom and equality.

Health-care professionals are called to do positive good, not just keep patients from harm. They
are called to promote their knowledge and skills to the benefit of the patient and community.
Along with medical experts and many people of faith, IVRJ opposes the proposed regulation.
Promoting discrimination is wrong, and it is unnecessary. Furthermore, it can harm millions of
people who need access to basic care and undermine our public health.

Thank you for your attention to our comments and concerns, If you have any questions, please do
not hesitate to reach out to IVRJ at interfaithdrj@gmail .com.

Sincerely,

Charity E Woods

Managing Partner

Interfaith Yoices 4 Reproductive Justice
IV4RJ.ORG Interfaith4RJ@Gmail.com 404.859.8232
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International Women’s Health Coalition
3/27/2018

reference to a religious or moral belief regardless of whether it relates to the specific biomedical
or behavioral service or research activity they are working on.# Such an attempted expansion
goes beyond what the statute enacted by Congress allows. Furthermore, the Proposed Rule
would expansively apply other provisions of the Church Amendments to, among other things,
individuals working under global health programs funded by the Department thereby allowing
global health providers and entities to refuse individuals the care they need contrary to the very
purpose of such programs.

Similarly, the Proposed Rule defines common phrases and words used throughout existing
refusals of care laws and civil rights laws in ways that stretch their intended meaning beyond
recognition. For example, the definition of “assist in the performance” greatly expands the types
of services that can be refused to include merely “making arrangements for the procedure” no
matter how tangential.® This means individuals not “assisting in the performance” of a procedure
within the ordinary meaning of the term, such as the hospital room scheduler, the technician
charged with cleaning surgical instruments, and other hospital employees, can now assert a
new right to refuse. The Proposed Rule’s definition of “referral” similarly goes beyond any
understanding of the term, allowing refusals to provide any information, including location or
funding, that could help an individual to get the care they need.®

Furthermore, the Proposed Rule’s new and unwarranted expanded definitions often exceed, or
are not in accordance with, existing definitions contained within the statutes the Proposed Rule
seeks to enforce. Specifically, under the Coats and Weldon Amendments “health care entity” is
defined to encompass a limited and specific range of individuals and entities involved in the
delivery of health care.” The Proposed Rule attempts to combine separate definitions of “health
care entity” found in different statutes and applicable in different circumstances into one broad
term.® Such an attempt to expand the meaning of a statutory term Congress already took the
time to define not only fosters confusion, but goes directly against congressional intent. By
expressly defining the term “health care entity” Congress implicitly rejected the inclusion of the
other terms the Department now attempts to insert.®

When these impermissibly broad definitions are combined with the expansive interpretations of
the underlying statutes, they work together to further expand refusals of care to allow more
individuals and entities to refuse to provide access to health care. For example, one way the
Weldon Amendment is expanded under the Proposed Rule is through the definition of

4 See Rule supra note 1, at 185.

3 Id. at 180.

61d. at 183.

7 The Weldon Amendment, Consolidated Appropriations Act, Pub. L. No. 111-117, 123 Stat 3034 (2009); Public
Health Service Act, 42 U.S.C. § 238n (2018).

8 See Rule supra note 1, at 182.

° The doctrine of expression unius est exclusion alterius (the expression of one thing implies the exclusion of others)
as applied to statutory interpretation creates a presumption that when a statute designates certain persons, things, or
manners of operation, all omissions should be understood as exclusions.
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guarantee access to lawful services. Two bodies of the European human rights system have
each heard three cases related to the exercise of “conscientious objection” and neither has
recognized it as right in the case of health care.

For example, in the 2012 case of P and S v. Poland, a 14-year-old victim of rape was denied
emergency contraception, despite reporting to the police the next day and having an
examination at a health clinic, as required by law. She became pregnant as a result of the rape,
but encountered numerous barriers to obtaining a lawful abortion, in part due to the use of
“conscientious objection.” She was subjected to coercive and biased counseling by a priest and
was removed from the custody of her mother, who supported her decision to have an abortion.
She also discovered that confidential information about her pregnancy had been divulged to the
press. Eventually, she was able to have the abortion, but clandestinely, far from her home, and
without proper post-abortion care. In this and another case from Poland, the European Court of
Human Rights (“the Court”), found the practice of conscientious refusal to be in violation of the
European Convention on Human Rights. It determined that Poland — by obstructing access to
lawful reproductive health care information and services — had violated the individuals’ right to
be free from inhuman and degrading treatment, and the right to privacy. Furthermore, for the
first time, the Court recognized that states have an obligation under the Convention to regulate
the exercise of “conscientious objection,” in order to guarantee patients access to lawful
reproductive health care services.

In the 2001 Pichon and Sajous v. France case of two French pharmacists who refused to sell
contraceptives, the Court decided that the right to freedom of religion does not entitle someone
to follow their individual beliefs in the public sphere, especially in a situation such as this, where
the product cannot be purchased other than in a pharmacy.

The European Committee on Social Rights (“the Committee”), also part of the European human
rights systems, has ruled similarly as the Court, but gone a step further to say international
human rights obligations—specifically the right to health, which the Charter guarantees—do not
give rise to an entitlement to refuse to provide health services. In a collective complaint case,
FAFCE v. Sweden, the Federation of Catholic Families in Europe (FAFCE) argued that Sweden
had failed to protect the right to health, asserting that the guarantee to claim “conscientious
objection” is necessary to promote the health of health care workers. They also argued that
Sweden was violating the rights of health care workers’ to non-discrimination, because the
government had not established a regulatory framework allowing them to refuse to provide
abortion services on grounds of conscience. Under Swedish law, health care providers have a
duty to provide abortions; although health care institutions may choose to exempt an employee
from performing abortions, exemption is not an entitliement.

The Committee found that under the Charter, neither the right to health nor the right to non-
discrimination entitles health professionals to refuse to perform abortion services on grounds of
personal conscience. The Committee stated that the purpose of the right to health is to
guarantee individuals’ access to adequate health care, not to protect the interests of health care

HHS Conscience Rule-000140019



Case 3:19-cv-02769-WHA Document 57-2 Filed 09/09/19 Page 368 of 420

International Women’s Health Coalition
3/27/2018

providers. When it comes to reproductive health care, the Committee said that the primary rights
holders under the Charter are women, not their doctors.

Importantly, the Committee also went on to underscore that the Charter, “does not impose on
states a positive obligation to provide a right to conscientious objection for health care workers.”
This is the most explicit finding yet that international human rights standards do not give rise to
an entitlement to refuse health services on grounds of conscience.

In another important 2014 case, IPPF EN v. Italy, the Committee determined that the
government of Italy was violating the rights to health and to nondiscrimination of women. The
shortage of providers due to refusals based on conscience forced women to wait long periods or
travel long distances, placing an undue burden, especially on those with fewer resources. The
Committee upheld this judgment in another case in 2016, finding that the government of Italy
had failed to rectify this situation.

Unlike the European Court of Human Rights, the Inter-American Court of Human Rights (IACHR
has not yet had the opportunity to rule on conscience claims in health care contexts. Given the
lack of rulings on the issue in the Inter-American system to date, the Inter-American
Commission on Human Rights uses the standards established by the decisions from the
Colombian Constitutional Court, which limited the use of conscience to refuse services. In
2006, the Colombian Constitutional Court partially decriminalized abortion. In 2008, the Court
clarified the law with a ruling on the case of a 13-year-old girl who was refused an abortion by a
health facility and subsequently was forced to complete her pregnancy resulting from rape. The
Court tightened limitations on the use of “conscientious objection,” importantly stating that the
law does not permit institutional objection to abortion. They also restricted conscience claims to
the individual directly involved with the procedure, which would not include administrative staff,
and required the provider refusing care to make a written statement. Notably, the Court fined
the health facility that denied this girl an abortion, also mandating that they provide
compensation to her.

In 2014, the African Commission on Human and Peoples’ Rights (“the African Commission”),
charged with protecting and promoting the Maputo Protocol (Africa’s main legal instrument for
the protection of women and girls’ rights), issued general comment number 2 on article 14. The
general comment brings specific attention to conscience claims, saying “state parties should
particularly ensure that health services and health care providers do not deny women access to
contraception/family planning and safe abortion information and services because of, for
example, requirements of third parties or for reasons of conscientious objection.”

The Proposed Rule Will Undermine Critical Federal Health Programs, including Title X
The Proposed Rule would seemingly allow health care entities to receive grants and contracts

under HHS-funded programs or other federal health programs, such as Title X, the only
domestic family planning program, while refusing to provide key services required by those

10
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The Proposed Rule will have a chilling effect on the enforcement of and passage of state laws
that protect access to health care and prevent discrimination against individuals seeking
medical care. The preamble of the Proposed Rule discusses at length state laws that the
Department finds objectionable, such as state laws that require anti-abortion counseling centers
to provide information about where reproductive health care services can be obtained or
whether facilities have licensed medical staff, as well as state laws that require health insurance
plans to cover abortion.®® Moreover, the Proposed Rule invites states to further expand refusals
of care by making clear that this expansive rule is a floor, and not a ceiling, for religious
exemption laws.®”

Conclusion

The Proposed Rule will allow religious beliefs to dictate patient care by unlawfully expanding
already harmful refusals of care. The Proposed Rule is discriminatory, violates multiple federal
statutes and the Constitution, ignores congressional intent, fosters confusion, and harms
patients contrary to the Department’s stated mission. For all of these reasons the International
Women’s Health Coalition calls on the Department to withdraw the Proposed Rule in its entirety.
Sincerely,

Nina Besser Doorley

Senior Program Officer

% See, e.g., Rule, Supra note 1, at 3888-89.
67 See id.

17
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For example, section (d) of the Church Amendments refers to circumstances when a person may
refuse to participate in any part of a health service program or research activity that “would be
contrary to his religious beliefs or moral convictions.” Even though longstanding legal
interpretation applies this section singularly to participation in abortion and sterilization
procedures, the proposed rule does not make this limitation clear. This ambiguity can encourage
an overly broad interpretation of the statute that empowers a provider to refuse to provide any
health care service or information for a religious or moral reason—potentially including not just
sterilization and abortion procedures, but also Pre-Exposure Prophylaxis (PrEP), infertility care,
treatments related to gender dysphoria, and even HIV treatment. Some providers may try to
claim even broader refusal abilities, as a recent analysis of complaints to HHS showed that
transgender patients are most often discriminated against simply for being who they are rather
than for the medical care they are seeking.’

Doctors may be misled into believing they may refuse on religious grounds to administer an HIV
test or prescribe PrEP to a gay or bisexual man, or refuse screening for a urinary tract infection
for a transgender man.® In fact, medical staff may interpret the regulation to indicate that they
can not only refuse, but decline to tell the patient where he would be able to obtain these
lifesaving services or even inform patients of their treatment options. This puts the health of the
patient, and potentially that of others, at risk. The regulation could lead a physician to refuse to
provide fertility treatments to a same-sex couple, or a pharmacist to refuse to fill a prescription
for hormone replacement therapy for a transgender customer. In addition, by unlawfully
redefining the statutory term “assisting in the performance” of a procedure, the rule could
encourage health care workers to obstruct or delay access to a health care service even when they
have only a tangential connection to delivering that service, such as scheduling a procedure or
running lab tests to monitor side-effects of a medication. The extension and broadening of this
clause will impair LGBTQ patients’ access to care services if interpreted—as the proposed rule
improperly appears to do—to permit providers to choose patients based upon sexual orientation,
gender identity, or family structure.

We are particularly concerned that the proposed rule will be used to refuse medically necessary
care to transgender patients. We are concerned that the rule’s sweeping terms and HHS’s
troubling discussions of a case involving a transgender patient will encourage the mistaken belief
that treatments that have an incidental impact on fertility, such as some procedures used to treat
gender dysphoria, are sterilization procedures. Treatments for serious medical conditions may
have the incidental effect of causing or contributing to infertility: for example, a hysterectomy to
treat gender dysphoria, chemotherapy to treat cancer, and a wide range of medications can have
the incidental effect of temporarily or permanently causing infertility. The primary purpose of

5 https://www.americanprogress.org/issues/lgbt/reports/2018/03/07/447414/acas-lgbtg-nondiscrimination-
regulations-prove-crucial/
5 https://www.americanprogress.org/issues/lgbt/reports/2018/03/07/447414/acas-lgbtg-nondiscrimination-
regulations-prove-crucial/
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such procedures, however, is not to sterilize, but to treat an unrelated medical condition. If
religious or moral exemptions related to sterilization are misinterpreted to include treatments that
have simply an incidental effect on fertility—as the vague and sweeping language of this rule
encourages—it can lead to refusals that go even further beyond what federal law allows and
unlawfully encourages individuals and institutions to refuse a dangerously broad range of
medically needed treatments.

3. The proposed rule tramples on states’ and local governments’ efforts to protect
patients’ health and safety, including their nondiscrimination laws.

The Department claims that its unwarranted new interpretations of federal law supersede laws
passed by state and local governments to ensure patients’ access to health care. By claiming to
allow individuals and institutions to refuse care to patients based on the providers’ religious or
moral beliefs in such a sweeping way, the proposed rule creates conflicts with hundreds of state
and local nondiscrimination laws around the country that apply to health care. It therefore is
disingenuous for the Department to claim that the proposed rule “does not impose substantial
direct effects on States,” “does not alter or have any substantial direct effects on the relationship
between the Federal government and the States,” and “does not implicate” federalism concerns
under Executive Order 13132,

4. The regulation lacks safeguards to protect patients from harmful refusals of care.

The proposed regulation is dangerously silent in regards to the needs of patients and the impact
that expanding religious refusals can have on their health. The proposed regulation includes no
limitations to its sweeping exemptions that would protect patients’ rights under the law and
ensures that they receive medically warranted treatment. Any extension of religious
accommodation should always be accompanied by equally extensive protections for patients to
ensure that their medical needs remain paramount, and that they are able to receive both accurate
information and quality health services.

Indeed, the Establishment Clause of the First Amendment requires the government to adequately
account for burdens a religious accommodation may impose on others, including patients, and
prohibits granting accommodations when they would materially harm any third party. As
detailed at length above, the proposed regulation would cause significant harm by interfering
with patients’ access to healthcare and thus, conflicts with this constitutional bar.

The expanded religious exemptions in the proposed regulations also conflict with many patient
protections in federal laws like the Affordable Care Act and the Emergency Medical Treatment
and Active Labor Act. While protections under these laws are subject to religious exemptions
provided under federal statute, they are not subject to exemptions whose scope goes beyond
federal law—including many of the exemptions expanded in this rule. Additionally, the proposed
regulation’s approach to religious exemptions—which appears to allow for no limitations even
when those exemptions unjustifiably harm patients or employers—conflict with the well-
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Jacobs Institute
of Women'’s Health

THE GEORGE WASHINGTON UMIVERSITY

March 27, 2018

U.5. Department of Health and Human Services
Office for Civil Rights

Attention: Conscience NFRM, RIN 0945-ZA03
Hubert H. Humphrey Building

Room 509F

200 Independence Avenue, S.\W.

Washington, D.C. 20201

RE: Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, RIN 0945-ZA03

The Jacobs Institute of Women’s Health appreciates the opportunity to comment on the proposed rule
“Protecting Statutory Conscience Rights in Health Care; Delegations of Authority.” The Jacabs Institute
of Women's Health's mission is to identify and study aspects of healthcare and public health, including
legal and policy issues, that affect women's health at different life stages; to foster awareness of and
facilitate dialogue around issues that affect women’s health; and to promote interdisciplinary research,
coordination, and information dissemination, including publishing the peer-reviewed journal Wamen's
Health lssues.

We urge you to withdraw this rule due to the harm it will cause the patient-provider relationship and
the quality of patient care, Its impact on women and LGBTQ individuals will be particularly detrimental,
and it will exacerbate the disparities already affecting those who face discrimination and limited access
to care. The rule’s broad definitions invite a wide range of individuals and organizations to deny
appropriate care to patients.

Threats to Informed Consent and Standards of Care

Informed consent is a core tenet of healtheare, and requires that patients be fully infermed of all
options and their risks and benefits. A provider who fails to describe a medically appropriate option
based on a personal objection to it prevents a patient from being fully informed — yet that is exactly
what this rule would invite, Failure to assure infarmed consent has characterized shameful episodes in
this country’s history, including the forced or coerced sterilization of thousands of low-income women

of color.?

1 Shepherd K, Platt ER, Franke K, Boylan E. {2018). Bearing Faith: The Limits of Catholic Health Care for Women of
Color, Public Rights, Private Conscience Project. Available:
https://www.law.columbia.edu/sites/default/files/microsites/gender-sexuality/PRPCP /bearingfaith. pdf

Milken Institute of Public Health 950 New Hampshire Ave. NW, 6th Floor Washington, DC 20052
202-994-0034 whieditor@gwu.edu
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The proposed rule also disregards standards of care established by the medical community by allowing
providers to opt out of providing medical care. Medical practice guidelines and standards of care
establish the boundaries of medical services that patients can expect to receive and that providers
should be expected to deliver. Yet, the proposed rule seeks to allow providers and institutions to ignore
the standards of care, particularly surrounding reproductive and sexual health.

Research into services provided or withheld at Catholic hospitals demonstrates the kinds of impacts
patients can suffer when their providers fail to uphold the standard of care. The Ethical and Religious
Directives (ERDs) that Catholic-affiliated hospitals must follow effectively prohibit the provision of some
forms of contraception and some treatments for miscarriages and ectopic pregnancies. Interviews with
obstetrician-gynecologists working in Catholic-owned hospitals revealed that they could not provide the
standard of care for managing miscarriages (uterine evacuation) when fetal heart tones were present; as
aresult, women's medically indicated care was delayed and their health placed at risk.? A study
conducted by Ibis Reproductive Health in emergency rooms of Catholic hospitals in 2002 found more
than half would not dispense emergency contraception under any circumstances, even if a woman had
been sexually assaulted.?

In addition, the proposed rule ignores the many providers with deeply held moral convictions that
affirmatively motivate them to provide patients with health care, including abortion, transition-related

care, and end-of-life care.*

Exacerbating Existing Disparities

Allowing healthcare providers and their staff to refuse to provide certain types of healthcare will
exacerbate existing health disparities. Women of color, LGBTQ individuals, and rural residents are
already at greater risk of several poor health outcomes, and will see their options for comprehensive
medical care further constrained if this rule is finalized.

In many states, women of color disproportionately receive their care at Catholic hospitals. A recent
analysis from authors at Columbia Law School found that in 19 states, women of color are more likely
than white women to give birth at Catholic hospitals.* They are then less likely to have access to
postpartum tubal ligations or insertion of long-acting contraception (LARC). Policies that impede
women’s access to postpartum LARC or sterilization contribute to unwanted rapid repeat pregnancies,

2 Freedman LR, Landy U, Steinauer J. (2008). When There's a Heartbeat: Miscarriage Management in Catholic-
Owned Hospitals. American Journal of Public Health, 98(10): 1774-1778.

3 Harrison T. Availability of Emergency Contraception: A Survey of Hospital Emergency Department Staff. (2002).
Annals of Emergency Medicine, 46(2): 105-110.

4 Fernandez Lynch H & Stahl RY. (2018). Protecting Conscientious Providers of Health Care. The New York Times.
Available: https://www.nytimes.com/2018/01/26/opinion/protecting-conscientious-providers-of-health-care.html
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58 which place women and their children at higher risk of poor outcomes. Given that the maternal
mortality rate for black women is more than three times the rate for white women,” improving the
quality of maternal healthcare that black women receive — including provision of any FDA-approved
form of contraception they select — should be a priority. Broadening providers’ ability to refuse to
provide certain forms of care will further reduce access to interventions that women desire and that can
improve their health outcomes.

In a recent study, nearly one in five LGBTQ people, including 31% of transgender people, said that it
would be very difficult or impossible to get the health care they need at another hospital if they were
turned away. That rate was substantially higher for LGBTQ people living in non-metropolitan areas, with
41% reporting that it would be very difficult or impossible to find an alternative provider.? For these
patients, being turned away by a medical provider is not just an inconvenience: it often means being
denied care entirely with nowhere else to go. Some providers may try to claim even broader refusal
abilities, as a recent analysis of complaints to HHS showed that transgender patients are most often
discriminated against simply for being who they are rather than for the medical care they are seeking.®

Rural residents may find it especially difficult to locate an alternative provider if their nearest provider
refuses to provide the care they seek. For instance, more than half of rural women live more than 30
minutes from hospital providing basic obstetrics care;'° finding a second provider will require even more
travel and care delay.

Expansive Definitions Allow Extensive Discrimination

Broad definitions of several key terms in the proposed rule raise the possibility of widespread refusals by
many individuals, leading to chaotic environments in which all patients’ care suffers. For example, the
definition of “assist in the performance” greatly expands the types of services that can be refused to

5 Potter JE, Hubert C, Stevenson AJ, Hopkins K, Aiken ARA, White K, Grossman D. (2016). Barriers to Postpartum
Contraception in Texas and Pregnancy within 2 Years of Delivery. Obstetrics & Gynecology, 127(2): 289-296.

8 Folit-Weinberg S, Harney C, Dude A, Haider S. (2014). Have we failed them? Rapid repeat pregnancy rates and
contraceptive methods in a highly motivated population. Contraception, 90(3): 327.

7 Louis JM, Menard KM, Gee RE. (2015). Racial and Ethnic Disparities in Maternal Morbidity and Mortality.
Obstetrics & Gynecology, 125(3): 690-694.

8 Mirza SA & Rooney C. (2016). Discrimination Prevents LGBTQ People from Accessing Health Care. Center for
American Progress. Available:
https://www.americanprogress.org/issues/Igbt/news/2018/01/18/445130/discrimination-prevents-Igbtg-people-
accessing-health-care

% Gruberg S & Bewkes F. The ACA’s LGBTQ Nondiscrimination Regulations Prove Crucial. Center for American
Progress. Available: https://www.americanprogress.org/issues/Igbt/reports/2018/03/07/447414/acas-Igbtg-
nondiscrimination-regulations-prove-crucial/

10 American College of Obstetricians & Gynecologists, Committee on Health Care for Underserved Women. (2014).
Health Disparities for Rural Women, Committee Opinion Number 586. Available: https://www.acog.org/Clinical-
Guidance-and-Publications/Committee-Opinions/Committee-on-Health-Care-for-Underserved-Women/Health-
Disparities-in-Rural-Women#17
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include merely “making arrangements for the procedure” no matter how tangential. This means
individuals not “assisting in the performance” of a procedure within the ordinary meaning of the term,
such as the hospital room scheduler, the technician charged with cleaning surgical instruments, and
other hospital employees, can now assert a new right to refuse. The Proposed Rule’s definition of
“referral” similarly goes beyond any understanding of the term, allowing refusals to provide any
information, including location or funding, that could help an individual to get the care they need.

Harmful Impact on Title X Program

The proposed rule would seemingly allow health care entities to receive grants and contracts under
HHS-funded programs or other federal health programs, such as Title X, the only domestic family
planning program, while refusing to provide key services required by those programs. For instance,
Congress has specifically required that under the Title X program, providers must offer non-directive
pregnancy options counseling!! and current regulations require that pregnant women receive
“referral[s] upon request” for prenatal care and delivery, adoption, and/or pregnancy termination.*?
Under the Proposed Rule, the Department would seemingly allow entities to apply for and receive
federal funds while exempting them from the core legal and programmatic duties upon which such
funds are generally conditioned. The proposed rule creates uncertainty about whether Title X grantees
may ensure that the subrecipients they contract with to provide Title X services actually provide the
services the program was designed and funded by Congress to deliver. Such actions are particularly
concerning in the context of federally supported health programs, such as Title X, which are meant to
provide access to basic health services and information for low-income populations.*> When it comes to
Title X, the proposed rule would not only sanction conduct at odds with pre-existing legal requirements,
but could also undermine the program’s fundamental objectives. Every year millions of low-income,
including under-insured, and uninsured individuals rely on Title X clinics to access services they
otherwise might not be able to afford.™®

Lack of Safeguards

The proposed regulation is dangerously silent in regards to the needs of patients and the impact that
expanding religious refusals can have on their health. It includes no limitations to its sweeping
exemptions that would protect patients’ rights under the law and ensures that they receive medically
warranted treatment. Any extension of religious accommodation should always be accompanied by
equally extensive protections for patients to ensure that their medical needs remain paramount, and
that they are able to receive both accurate information and quality health services.

11 Consolidated Appropriations Act of 2017, Pub. L. No. 115-31, 131 Stat. 135 (2017).

12 What Requirements Must be Met by a Family Planning Project?, 42 C.F.R. § 59.5(a)(5) (2000).

13 National Family Planning and Reproductive Health Association. (2017). Title X: An Introduction to the Nation’s
Family Planning Program. Available: https://www.nationalfamilyplanning.org/file/Title-X-101-November-2017-
final.pdf
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Indeed, the Establishment Clause of the First Amendment requires the government to adequately
account for burdens a religious accommodation may impose on others, including patients, and prohibits
granting accommodations when they would materially harm any third party. As detailed at length
above, the proposed regulation would cause significant harm by interfering with patients’ access to
healthcare, and thus conflicts with this constitutional bar.

The expanded religious exemptions in the proposed regulations also conflict with many patient
protections in federal laws like the Affordable Care Act and the Emergency Medical Treatment and
Active Labor Act. While protections under these laws are subject to religious exemptions provided under
federal statute, they are not subject to exemptions whose scope goes beyond federal law—including
many of the exemptions expanded in this rule. Additionally, the proposed regulation’s approach to
religious exemptions—which appears to allow for no limitations even when those exemptions
unjustifiably harm patients or employers—conflict with the well-established standard under other
federal laws, like Title VII of the Civil Rights Act. Title VIl ensures that employers can consider the effect
that providing a religious accommodation would have on coworkers, customers, and patients, as well as
factors like public safety, public health, and other legal obligations. A standard that appears to allow for
none of these considerations, and instead appears to require broad, automatic exemptions, would
create confusion and undermine the federal government’s ability to properly enforce federal laws.

Withdrawal is Warranted

The Jacobs Institute of Women’s Health urges withdrawal of this proposed rule because it would result
in fewer options, worse health outcomes, and wider health disparities, with particularly harmful impacts
on women'’s access to contraception and abortion and on multiple forms of healthcare for LGBTQ
individuals and rural residents.

Thank you for this opportunity to comment in response to the proposed rule, “Protecting Statutory
Conscience Rights in Health Care; Delegations of Authority.” If you have any questions or concerns about
our recommendations, please contact Jacobs Institute managing director Liz Borkowski at 202-994-0034
or borkowsk@gwu.edu.

HHS Conscience Rule-000138149



Case 3:19-cv-02769-WHA Document 57-2 Filed 09/09/19 Page 388 of 420

Exhibit 92



Case 3:19-cv-02769-WHA Document 57-2 Filed 09/09/19 Page 389 of 420

’ WHAMglobal
.i'

lr

] EWIS5H
HEALTHCARE
FOUNDATION WOMEN'S HEALTH ACTTIST MOVEMENT

U.S. Department of Health and Human Services
Office for Civil Rights

Hubert H. Humphrey Building, Room S08F

200 Independence Avenue SW,

Washington, DC 20201

Attention: Conscience NPRM, RIN 0945-ZA03, Docket HHS-OCR-2018-0002

To Whom It May Concern:

For the reasons detailed below, we urge the Department to set aside the proposed rule “Protecting Statutory
Conscience Rights in Health Care’ published January 26.

As a Jewish organization that has been in operation for 28 years and is dedicated to improving health care
for all, The Jewish Healthcare Foundation and it's operating organization the Women's Health Activist
Movement (WHAMglobal) believe that every person, regardless of their gender, race, or creed, deserve to be
treated with dignity and respect when accessing health care. Women, refugees and immigrants, LGBTQ
people and other vulnerable communities in our country already face enormous barriers to getting the care
they need. Accessing quality. culturally competent care and overcoming outright discrimination is an even
greater challenge for those living in areas with already limited access to health providers. The proposed
regulation threatens to make access even harder and for some people nearly impossible.

Further, the Proposed Rule seeks to unlawfully expand refusals to provide care by attempting to allow
individuals and heatth care entities who receive federal funding to refuse to provide any part of a health
service or program. The Proposed Rule unlawfully attempts to create new refusals seemingly out of thin air.
Such expansions exceed the Department's authority, violate the Constitution; undermine the ability of states
to protect their citizens; undermine critical HHS programs like Title X; interfere with the provider-patient
relationship; and threaten the health and well-being of individuals across the country and around the warld.

The Jewish Healthcare Foundation and WHAMglobal strongly helieve all people should have access to
compassionate, comprehensive health care, regardless of the religious or moral beliefs their health care
provider hold,

Thank you for the opportunity to provide comments on the 'Protecting Statutory Conscience Rights in Health

Care’ proposed rule. We trust that these comments, along with the many others we expect the Departments
will receive, will demonstrate to how this rule will put the health and lives of patients at risk.

Sincerely,

Al ) — ,Lc.l_A-L—i

K.aren Feinstain, PhD
President and Chief Executive Officer
Jewish Healthcare Foundation and WHAMglobal
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To: Secretary Alex Szar, US Department of Health and Human Services

From: Lori Weinstein, CEQ
Date: March 27, 2018
Re: Docket HHS-OCR-2018-002

Omn behalf of Jewish Women International (JW1), the leading Jewish organization working to
empower women and girls, 1am writing to offer comments in opposition to the proposed 45
CFR Part 88, “Protecting Statutory Conscience Rights in Health Care; Delegations of Authority,”
as outlined at 83FR 3880 (“Proposed Rule”).

As a faith-based organization, JWT recognizes the importance of protecting religious liberty, and
believes that the constitutional principle of the separation of church and state created by the
Establishment Clause and the Free Exercise Clause, is critical to protecting our fundamental
rights. This Proposed Rule which gives non-medical personnel and health care service
providers the right to deny care, services and information based on their own religious or moral
beliefs about the procedure or identity of the person seeking care, is a religious accommodation
that unduly burdens the person in need.

Under current law, religious exemptions are permitted in certain limited circumstances with a
caveat that the safety of the patient is protected. This Proposed Rule expands the reason for the
refusal, the pool of employees who can deny care, and the services that can be refused to an
absurd degree. Moral conviction, a term that is undefinable and dangerously broad can now be
the basis of a refusal; non-medical personnel, such as a receptionist can deny services or
information; and an individual can be denied health care based on their gender identity, even if

emergency care is needed.

As the Rambam, the great Jewish physician and sage known as Maimonides, wrote in his
Prayer for the Physician in the 12th century: “Thou hast endowed man with the wisdom to
relieve the suffering of his brother, to recognize his disorders.... In Thine Eternal Providence
Thou hast chosen me to watch over the life and health of Thy creatures. I am now about to
apply myself to the duties of my profession. Support me, Almighty God, in these great labors
that they may benefit mankind.”

The Proposed Rule threatens the lives and well-being of countless Americans, a denial of the
fundamental principle of "do no harm” and raises serious constitutional and policy issues. In
light of our deep concerns we strongly urge you to recall the Proposed Rule.

1129 20" Street NW Suite 801 = Washington, DC 20036 - 202 857 1300 - jwi.org

HHS Conscience Rule-000140047



Case 3:19-cv-02769-WHA Document 57-2 Filed 09/09/19 Page 392 of 420

Exhibit 94



Case 3:19-cv-02769-WHA Document 57-2 Filed 09/09/19 Page 393 of 420

HHS Conscience Rule-000148161



Case 3:19-cv-02769-WHA Document 57-2 Filed 09/09/19 Page 394 of 420

HHS Conscience Rule-000148162



Case 3:19-cv-02769-WHA Document 57-2 Filed 09/09/19 Page 395 of 420

HHS Conscience Rule-000148163



Case 3:19-cv-02769-WHA Document 57-2 Filed 09/09/19 Page 396 of 420

HHS Conscience Rule-000148164



Case 3:19-cv-02769-WHA Document 57-2 Filed 09/09/19 Page 397 of 420

HHS Conscience Rule-000148165



Case 3:19-cv-02769-WHA Document 57-2 Filed 09/09/19 Page 398 of 420

HHS Conscience Rule-000148166



Case 3:19-cv-02769-WHA Document 57-2 Filed 09/09/19 Page 399 of 420

HHS Conscience Rule-000148167



Case 3:19-cv-02769-WHA Document 57-2 Filed 09/09/19 Page 400 of 420

Exhibit 95



Case 3:19-cv-02769-WHA Document 57-2 Filed 09/09/19 Page 401 of 420

im Lambda Legal

making the case for equality

March 27, 2018
VIA ELECTRONIC SUBMISSION

U.S. Department of Health and Human Services
Oftice for Civil Rights

Attention: Conscience NPRM, RIN (945-ZA03
Hubert H. Humphrey Building

Room 309F

200 Independence Avenue, S.W

Washington, D.C. 20201

RE: Public Comment in Response to the Proposed Rule, Protecting Statutory Conscience
Rights in Health Care RIN 0945-ZA03

To Whom It May Concern:

Lambda Legal Defense and Education Fund, Inc. (“Lambda Legal™) appreciates the
opportunity provided by the Department of Health and Human Services (“"HHS" or the
“Department”) to offer comments in response to the Proposed Rule, Protecting Statutory
Conscience Rights in Health Care RIN 0945-ZA03 ("Proposed Rule” or “Rule™), published in
the Federal Register on January 26, 2018." As described herein, the Proposed Rule both exceeds
its statutory authority and contravenes this Department’s mission, the legal rights of patients, the
ethical obligations of health professionals, and the legal rights and responsibilities of institutional
health care providers. It should be withdrawn,

Lambda Legal is the oldest and largest national legal organization dedicated to achieving
full recognition of the civil rights of lesbian, gay, bisexual, and transgender (“LGBT") people
and everyone living with HIV through impact litigation, policy advocacy, and public education.
For decades, Lambda Legal has been a leader in the fight to ensure access to quality health care
for our vulnerable communities. In recent years, Lambda Legal has submitted a series of
comments to HHS regarding the importance of reducing discrimination against LGBT people in
health care services, the fact that current law already protects health worker conscience rights
appropriately, and the ways that conscience-based exemptions to health standards endanger
LGBT people and others.” Recently, Lambda Legal also has opposed an HHS proposal to expand

"83 Fed. Reg. 3880 ¢f seq. (proposed Jan. 26, 2018) (to be codified at 45 CF R, pt. §8).

* Lambda Legal Comments on Proposed Rule 1557 Re: Nendiscrimination in Health Programs and
Activities, 13537 NPRM {RIN 0945-A402) (submitted Nov. 9, 2015) ("Lambda Legal 1557 Comments™),
https:/fwww lambdalegal org/in-courtlegal-docs/hhs_de_ 20151117 _letter-re-1537; Lambda Legal
Comments on Request for Injormarion Regarding Nondiscrimination in Ceriain Health Programs or
Activities (RIN 0945-4402 & 0945-Z401 ) (submitted Sept. 30, 2013} (“Lambda Legal Nondiscnmination
Comments™), hitps://www lambdalegal org/m-court/legal-docs/ltr_hhs 20130930 _discrimination-in-
health-services. See also Brief of Amici Curiae Lambda Legal et al., Zubik v. Burwell, 136 5. Ct. 1557

WESTERN REGIONAL DFFICE 4221 WILSHIRE BOULEVARD, SUITE ZE0, LOS ANGELES, CA 90010 T 213-3B2-7600 F 213-351-6050
WIWW LAMEDALEGAL DR
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Lambda L. Dep't of Health & Human Services
Lambda Legal Comments re Proposed Rule,
Legal Protecting Statutory Conscience Rights in Health Care
RIN 0945-ZA03
March 27, 2018 — Page 2

the ability of religiously-affiliated health care institutions and individuals to impose their
religious beliefs on workers and on patients, cautioning in detail about the likely harmful
consequences of any such expansions for LGBT people and people living with HIV?

As to the Proposed Rule now under consideration, Lambda Legal emphatically
recommends its withdrawal because:

(1) It improperly expands statutory religious exemptions in multiple ways, including by:

(a) permitting workers to refuse job duties that cannot reasonably be understood as
“assisting” with an objected-to procedure, * and instead have merely an “articulable
connection to the procedure’;

11

(b) expanding who may assert religious objections from employees performing or
assisting in specified procedures to any member of the workforce®;

(c) using an improperly expanded definition of “referral”” that includes providing
any information or directions that could assist a patient in pursuing care; and

{(d) defining “discrimination™ to focus on protecting the interests of health care
providers in continuing to receive favorable financial, licensing or other treatment,
rather than on patients” interest in receiving medically appropriate care®; and

(e) defining health care entity to include health insurance plans, plan sponsors, and
third-party administrators.”

(2016) (Mos. 14-1418, 14-1453. 14-1505, 15-35, 15-105, 15-119, 15-191),
http:/fwww lambdalegal org/in-court/legal-docs/zubik_us 20160217 _amicus.

P See, e.g., Lambda Leeal Comments on Moral Exemptions and Accommodations for Coverage of Ceriain
Preventive Services Under the Affordable Care At (RIN 0938-A146) (submitted Dec. 3, 2017),
https:/fwww lambdalegal .org/in-court/legal-docs/de_201712035_aca-moral-exemptions-and-
accommodations. Lambda Legal Commenis on Religions Exemptions and Accommodations for Coverage
of Certain Preventive Services Under the Affordable Care Act (RIN 0938-AT20) {submitted Dee. 3,
2017, https:fwww lambdalegal org/in-court/legal-docs/de 20171205 aca-religions-cxemptions-and-
accommodations.

F42 US.CA. § 300a-7(b) and (d).

* Section $8.2, 83 Fed. Reg. at 3923,
“Section 8.2, 83 Fed. Reg. ar 3924,
"Id.

bid

tld
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Legal

{2) It encourages workers and institutions to refuse care and does not acknowledge the
rights of patients, such as the right against sex discrimination provided by Section
1557 of the Affordable Care Act."

(3) It encourages workers and institutions to refuse care and does not acknowledge the
legal rights and duties of health care providers, such as those under Title VII of the
Civil Rights Act of 1964,'! or health professionals’ ethical obligations to patients,

(4) Using broad, vague language, it addresses a purported “problem” of health workers
being pressed to violate their conscience, suggesting that workers should have broad
religious rights to decline care and refuse other work of any sort in any context,
going far beyond the narrow contexts specified in the authorizing statutes.

(5) Its proposed enforcement mechanisms are draconian, threatening the loss of federal
funding and even the potential of funding “claw backs,” with limited if any due
process protections, all of which would skew health systems improperly in favor of
religious refusals and against patient care.

(6) The heavy-handed enforcement mechanisms inevitably would invite discrimination
and aggravate existing health disparities and barriers to health care faced by LGBT
people and others, contrary to the mission of HHS and, in particular, its Office for
Civil Rights.

7y It is the result of a rushed, truncated process inconsistent with procedural
P P
requirements including the Administrative Procedure Act."

In sum, the role of the HHS Office for Civil Rights (*OCR") described in the Proposed
Rule is not to promote access to health care and to safeguard patients against discrimination, but
instead to impose vague, overbroad restrainis on health care provision, as a practical matter
elevating “conscience” objections of workers over the needs of patients. In so doing, the
Proposed Rule turns the mission of HHS/OCR on its head. Freedom of religion is a core
American value, which is why it is already protected by the First Amendment of the
Constitution. But, that freedom does not and must not allow anyone to impose their beliefs on
others or to discriminate. This basic principle is nowhere more important than in medical
contexts where religion-based refusals can cost patients their health and even worse.

42 USCA. § 18116,
"' Civil Rights Actof 1964 § 7. 42 US.C.A. § 2000¢ er seq. (1964),
T5US.CA §500 et seq,
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L. The Proposed Rule Improperly Expands Statutory Religious Exemptions.

The Proposed Rule improperly expands statutory religious exemptions beyond their
narrow, specific parameters in numerous ways. It includes definitions that would broaden the
exemptions in the Church Amendments, which currently allow health workers to decline to assist
in an abortion or sterilization procedure if doing so “would be contrary to [their] religious beliefs
or moral convictions.”"* The Proposed Rule reinterprets what it means to “assist in the
performance” of a procedure from participating in “any activity with a reasonable connection™ to
a procedure ' to “any ... activity with an articulable connection” to an objected-to procedure,
In other words, any connection that can be described, no matter how tenuous, potentially could
suffice. Confirming the potentially indefinite expansion of what can be deemed “assistance” is a
broad definition of who may object. From the prior common language understanding of who
might be involved in a medical procedure, the new definition appears to authorize any member
of the workforce to object to performing their job duties.'®

The Proposed Rule also includes an aggressive expansion of the concept of “referral”
from the common understanding of actively connecting a patient with an alternate source of a
particular service to the provision of any information or directions that could possibly assist a
patient who might be pursuing a form of care to which the employee objects.!” This goes far
beyond a reasonable understanding of what the underlying statute justifies.

Similarly, where the statute authorizes “health care entities” to assert religious objections,
the Proposed Rule grossly expands the entities covered by that term to include health insurance
plans, plan sponsors, and third-party administrators."® It also adds a definition of
“discrimination” that focuses not on patients’ interest in receiving equal, medically appropriate
services, but rather on protecting health care providers’ interests in continuing to receive
favorable financial, licensing or other treatment while refusing on religious or moral objections
to provide care despite medical standards, nondiscrimination rules, or other requirements. '”

42 US.CA. § 300a-7.

" 45 CF.R. § 882 (2008) (emphasis added).

' Proposed Rule, 83 Fed. Reg. at 3923 (emphasis added).
'* Section 8%.2, 83 Fed. Reg. at 3024,

' Section #8.2, 83 Fed. Reg. at 3924,

¥ Section #8.2, 83 Fed. Reg. at 3924,

1" Section §8.2, 83 Fed. Reg. at 3924,
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In numerous places, the Proposed Rule seems to indicate that HHS is adopting
interpretations that would extend the Amendments’ reach beyond current understanding that the
exemptions only concern abortion and sterilization and follow the common medical
understanding of those terms,*” As one example, it seems likely that the “sterilization” references
within the Proposed Rule could be applied to deny health care to transgender patients because
the Rule itself, at footnote 36, cites Minton v. Dignity Health approvingly.®' Minton addresses
whether a Catholic hospital was legally justified when it blocked a surgeon from performing a
hysterectomy for a transgender man as part of the prescribed treatment for gender dysphoria. The
hospital defended on religious freedom grounds, arguing that it was bound “to follow well-
known rules laid down by the United States Conference of Catholic Bishops,” including rules
prohibiting “direct sterilization ">

But. to equate hysterectomy to treat gender dysphoria with direct sterilization is
medically inaccurate. Sterilization procedures undertaken for the purpose of sterilization are
fundamentally different from procedures undertaken for other medical purposes that incidentally
affect reproductive functions. Regardless of whether the United States Conference of Catholic
Bishops considers gender transition-related care to be sterilization as a religious matter, were the
federal government to approve a religious rationale as grounds for stretching a federal statute and
permitting denial of medically necessary care would be problematic for both statutory
interpretation and Establishment Clause reasons.

The Proposed Rule’s apparent embrace of the Bishops' view poses an overtly
discriminatory and unacceptable threat to transgender patients. This concern is not speculative.
The Proposed Rule’s footnote referencing Minton supports the following statement: “Many
religious health care personnel and faith-based medical entities have further alleged that health
care personnel are being targeted for their religious beliefs. "** For the Proposed Rule to equate a
transgender patient expecting to receive medically necessary care from health care personnel
with those personnel “being targeted for their religious beliefs” is a chilling indicator of the
direction the Proposed Rule would take health care in this country. Not only would health
providers be invited to turn away transgender patients, but those that abide by their obligation to

* Compare cases describing statute’s applicability to provision or refusal provide abortions or
sterilization, ¢.g.. Cenzon-DeCarlo v. Mownt Sinai Hosp., 626 F 3d 695 (2d Cir. 2000), and Chrisman v.
Sisters of St Joseph of Peace, 506 F.2d 308 (9th Cir. 1974), with Geneva Coll. v. Sebelins, 929 F. Supp.
2d 402 (W_D. Pa. 2013), on reconsideration in part (Mayv 8, 2013) (statute does not apply to provision of
emergency contraception. which is not abortion or sterilization).

! Mo, 17-558259 (Calif. Super. Ct. Apr. 19, 2017).

*! Defendant Dignity Health's Reply Brief in Support of Demurrer to Verified Complaint, Minton v,
Dignity Health, No. 17-558259_ at 2 (Calif. Super. Ct. Apr. 19, 2017) (filed Aug. 8, 2017),

https:/fwww aclusocal org/sites/default/files/brf sup 080817 defendant dignity_healths reply_in_suppo
rt_of demurrer to verified complaint. pdf.

3 Proposed Rule, 83 Fed. Reg, at 3888 n. 36.
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provide nondiscriminatory care and require their employees to act accordingly could be stripped
of federal funding if equal treatment of those patients offended any workers’ personal beliefs.

The overbroad definitions and suggestive language all contribute to the alarming overall
theme of the Proposed Rule—that it addresses a purported problem of health workers ostensibly
being pressed wrongfully to act against their rights of conscience. The Proposed Rule’s
suggested cure appears to be that workers should have broad religious rights to decline care of
any sort in any context. This theme starts with the broad language stating the Proposed Rule’s
purpose and runs throughout the rule.* It creates at least a serious concern that, for example,
language long understood to be bounded by its statutory context only to concern abortion and
sterilization could be misconstrued as authorizing health care providers to refuse to participate in
any part of any health service program or research activity “contrary to [their] religious beliefs or
moral convictions.”* While such an interpretation obviously could be challenged legally, many
patients have neither the knowledge nor the means to resist such improper care refusals and
would simply suffer the delay or complete denial of medically needed treatments.

1. The Proposed Rule Invites Workers And Institutions To Refuse Care And
Does Not Acknowledge The Righis Of Patients.

By issuing the Proposed Rule, HHS invites health workers and institutions to refuse to
provide medical care for religious reasons, without acknowledging that patients often have
countervailing rights, Yet, all federal agencies, including HHS, must comply with the federal
statutes that protect LGBT people and others from discrimination, such as Section 1557 of the
Affordable Care Act, which bars discrimination based on sex in federally funded health services
and programs.”® Properly understood, Section 1557 protects transgender patients from
discriminatory denials of care based on their gender identity or transgender status.”’ It also
protects lesbian, gay, and bisexual patients.** Even if it were not contrary to the mission of OCR

* See, e.g., Section 88.1 (Purpose); Appendix A (required notice to employees) to 45 CF.R., 83 Fed.
Reg. at 3931 (declarng broad nght to accommodation for any religions or moral behief); 83 Fed. Reg. at
J8R1. 3887-89, 3903 (addressing “problem™ of workers being required to meet patient needs despite their
personal beliefs),

A2 US.CA §300a-Tid). See cases cited supra note 20,
®*42US8CA. §18116.

T Rumble v. Fairview Health Services, 2015 WL 1197415 (D, Minn, March 16, 2015) {Affordable Care
Act, Section 1337). See alvo Whitaker v. Kenosha Unified School Disirict No. | Board of Edwcarion, 838
F.3d 1034 (7th Cir. 2007) (analogous protection against sex discrimination in Title IX protects
transgender students), EEQC v, RG. v, G.R Harris Funeral Homes, Inc.,  F3d 2018 WL 11776649
(6th Cir. March 7. 2018) (analogous protection against sex discrimination in Title VII protects
transgender workers).

B Cf. Zarda v. Alttde Express, Inc., 883 F 3d 100 (2d Cir. 2018) (sexual orientation discrimination is
sex discnimination under Title V1LY, Hivelv v. by Tech Comm 'ty College, 853 F 3d 339 {Tth Cir. 2017)
(same).
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to undermine patient protections against discrimination, the agency lacks the authority to reduce
the protections provided to patients by separate statutes.

The ACA also includes patient protections to ensure access to essential health services,
including reproductive health services. Yet, the Proposed Rule’s aggressive approach to
advancing conscience rights offers nothing to explain how those refusal rights are to coexist with
patients’ rights under the ACA. As to these conflicts, Lambda Legal joins the comments
submitted by the Mational Health Law Program.

Moreover, the Proposed Rule also is inconsistent with several core constitutional
guarantees: (1) each of us is entitled to equal protection under law; (2) the Establishment Clause
forbids our government from elevating the religious wishes of some above the needs of others to
be protected from harm, including the harms of discrimination; and (3) congressional spending
powers have limits. On the latter point, the Proposed Rule references the spending powers of
Congress as grounds for the new enforcement powers created for HHS to condition federal
funding upon health care providers’ acquiescence in religious refusal demands of their workers.*
However, as well-established by South Dakota v. Dole®® and its progeny, Congress’s spending
powers are limited. Any exertion of power must be in pursuit of the general welfare, must not
infringe upon states’ abilities “to exercise their choice knowingly, cognizant of the consequences
of their participation™; must be related “‘to the federal interest in particular national projects or
programs,”™ and must be otherwise constitutionally permissible.*!

Multiple Equal Protection and Establishment Clause concerns implicate the final prong of
the South Dakota v. Dole test for unconstitutional conditions on federal funds. But the first prong
deserves immediate focus because it obviously does not serve the general welfare to use severe
de-funding threats to intimidate medical facilities into deviating from medical practice standards
in favor of religious interests in secular settings, to the detriment of individual and public health.

In addition, with its explicit intention to enforce federal “conscience” rights despite
contrary state and local protections for patients, the Proposed Rule further implicates federalism
concerns. It states: “Congress has exercised the broad authority afforded to it under the Spending
Clause to attach conditions on Federal funds for respect of conscience, and such conscience
conditions supersede conflicting provisions of State law[.]™** Tt then asserts that it “does not
impose substantial direct effects on States,” “does not alter or have any substantial direct effects
on the relationship between the Federal government and the States,” and “does not implicate”
federalism concerns under Executive Order 13132.** Yet, by inviting health professionals and

* Proposed Rule, 83 Fed. Reg. at 3889,
T 4R3 UK, 203 (1987).

" Id_ at 207-08,

*1 Proposed Rule, 83 Fed. Reg. at 3889,
B Id at 3918-19
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other workers to turn away patients and refuse job duties in such a sweeping way, the Proposed
Rule directly conflicts with state and local nondiscrimination laws and other patient protections.
Its assertions to the contrary are patently inaccurate.

IIIl.  The Proposed Rule Invites Workers To Refuse Care And Does Not
Acknowledge The Legal Rights And Duties, And Ethical Obligations, Of
Health Care Providers.

The Proposed Rule aims improperly to empower workers to object to job duties without
addressing the impacts on employers and coworkers left somehow to try to ensure that patient
needs are met by others, with whatever increased costs, workload, and other burdens it may
entail. The proposed approach fails to acknowledge that the federal employment
nondiscrimination law, Title VI of the Civil Rights Act of 1964, limits the extent to which
employers are to be burdened by employee demands for religious accommodation.** Undue
burdens on emplovers could include objections by coworkers to unfair additional job duties or to
coworker proselytizing. Likewise, it certainly would impose unjustifiable burdens to reguire
employers to hire duplicate staff simply to ensure patient needs are met by employees willing to
perform basic job functions. Indeed, courts have confirmed that when denial of a requested
accommodation is “reasonably necessary to the normal operation of the particular business or
enterprise,”™ employers, including health care employers,™ need only show that they “offered a
reasonable accommodation or that a reasonable accommodation would be an undue burden, ™

Such limitations on employee religious rights are essential to ensure that health care
employers can hire those who will perform the essential functions of their jobs, and will comply
with all statutory obligations including prohibitions against discrimination. I instead, employees
who claim “conscience” objections to providing the health care services to LGBT people or
people living with HIV are empowered by the Proposed Rule to threaten their emplovees with
loss of federal funding if they do not allow such discrimination, employers will face logistical

HA2 US.CA. § 2000 ef seq. See, e.g., See, e.g., Bruff'v. North Miss. Health Servs., Inc., 244 F 3d 495,
497-98 (5th Cir. 2001) (Title VII duty to accommeodate emplovees” religious concems did not require
emplover to accommodate employvee’s requests to be excused from counseling patients about non-marital
relationships, which meant “she would not perform some aspects of the position itself™); Berry v, Dep 't of
Social Servs., 447 F.3d 642 (9th Cir. 2006) (emplover entitled to prohibit employee from discussing
religion with clients).

42 US.CA. § 2000e-2(e).

" See, eg, Grant v. Fairview Hosp. & Healthcare Servs., No. Civ. 02-4232INEIGL, 2004 WL 326694
(D. Minn. Feb. 18, 2004) (hospital wasn't required to accommaodate emplovee’s request to be able to
proselviize or provide pastoral counseling to patients to try to persuade them not to have abortions),
Robinsen v. Children's Hosp. Boston, Civil Action No, 14-10263-DJC, 2016 WL 1337255 (D. Mass.

Apr. 3, 2016) (granting hospital emplovee’s request to forgo flu shot would have been an undue hardship
for hospital).

T See, e.g., Sanchez-Rodriguez v. AT & T Mobility P. R, Inc., 673 F.3d 1, 8 (1st Cir, 2012),
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nightmares and the employees without such beliefs will be unfairly subjected to increased
workloads.

This seems like an inevitable repercussion particularly in light of the Proposed Rule’s
explanation in its definition of prohibited “discrimination” that “religious individuals or
institutions [must] be allowed a level playing field, and that their beliefs not be held to disqualify
them from participation in a program or benefit.”** This definition lacks any qualifying language
confirming that employers may condition employment on willingness to perform essential parts
of a job. The likely effects would include increased burnout among those staff who have
additional work delegated to them when religious exemptions are claimed. The Proposed Rule
also would drain institutional resources as employers must respond (with management time and
legal fees) to complaints filed by overburdened workers and by those who file implausible
“conscience” objections upon receiving negative work evaluations. The waste of essential health
care resources in service of improper denials of medical care cannot be justified.

Moreover, the Proposed Rule similarly ignores that health professionals are bound by
ethical standards to do no harm and to put patient needs first. Concerning the application of this
point to ensuring patients’ reproductive health needs are not improperly subordinated to others’
religious concerns, Lambda Legal endorses the comments submitted by the National Health Law
Program. Concerning patients” needs to be treated equally regardless of gender identity, sexual
orientation, and other irrelevant personal characteristics, the Joint Commission’s accreditation
standards and the ethical rules of the American Medical Association and other leading medical
associations all impose a duty of nondiscrimination. For example, AMA Ethical Rule E-9.12
prohibits discrimination against patients and Ethical Rule E-10.05 provides that health
professionals’ rights of conscience must not be exercised in a discriminatory manner.™ But that
is precisely what results when, for example, a medically necessarily hysterectomy is denied to a
patient because it is needed as treatment for gender dysphoria, and is provided to other patients
as treatment for fibroids, endometriosis, or cancer. "

The Tennessee Counseling Association has expressed the bottom line cogently. Like
many medical associations across the country, the TCA has codified the “do no harm™ mandate
and issued a formal statement opposing legislation proposing to allow denials of medical care
through religious exemptions in that state: “When we choose health care as a profession, we

* Proposed Rule, 83 Fed. Reg. at 3892,

¥ AMA ethical rule E-9.12_ “Patient-Physician Relationship: Respect for Law and Human Rights.” E-
10.05, “Potential Patients.”™

" See discussion of Proposed Rule reference to Mimror v Dignity Health, No. 17-338239 (Calif. Super.
Ct. Apr. 19, 2017), at page 5, footnote 22, See alse Confortt v. St Joseph s Healthcare Sys. (D, N.J. filed
Jan, 5, 2017), case documents at https:/'www lambdalegal orgfin-court/cases/nj-conforti-v-st-josephs;
Amy Littlefield. Catholic Hospival Dentes Transgender Man a Hyvsrerectomy on Religious Grownds,
Bewire News, Aug. 31, 2016, https://rewire news/article/2016/08/3 eatholic-hospital -denies-transgender-
man-hysterectomy-on-religions-grounds/,
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choose to treat all people who need help, not just the ones who have goals and values that mirror

our own.”

IV.  The Proposed Rule’s Enforcement Mechanisms Are Draconian And Would
Skew Health Systems In Favor Of Religious Refusals And Against Patient
Care.

The Proposed Rule’s enforcement mechanisms include aggressive investigation, require
medical facilities to subject themselves to an extensive scheme of regulatory surveillance by
HHS, and allocate authority to OCR “to handle complaints, perform compliance reviews,
investigate, and seek appropriate action.™* The Proposed Rule even “make[s] explicit the
Department’s authority to investigate and handle violations and conduct compliance reviews
whether or not a formeal complaint has been filed ”* In addition to conditioning federal funding
on prospective pledges to comply with broad, vague requirements, penalties can include not just
the loss of future federal funding but even the potential of funding “claw backs,”** all with
limited if any due process protections.

For many major medical providers, the threat of loss of federal funding is a threat to the
tacilities” very existence. It is nearly unfathomable that the government intends to force medical
facilities either to forego their ethical obligations not to harm their patients or to close their
doors, But, that easily could be the effect of the Proposed Rule in many instances. More often,
the likely result would be simply to skew health systems dangerously in favor of religious
refusals and against patient care. Doing so would both invite discrimination and aggravate
existing health disparities and barriers to health care faced by LGBT people and others, contrary
to the mission of HHS and, in particular, its Office for Civil Rights,

V. The Proposed Rule Inevitably Would Invite Discrimination And Worsen
Health Disparities Affecting LGBT People And Others.

Discrimination and related health disparities already are widespread problems for LGBT
people and people living with HIV.* In 2010, Lambda Legal conducted the first-ever national

3 See Emma Green, When Doctors Refuse to Treat LGBT Patients, The Atlantic, April 19, 2016,
https:/fwww theatlantic com/health/archive/2016/04/medical-religious-exemptions-doctors-therapists-
mississippi-tennessee/4T8T97/, citing Tenn. Counseling Assoc., TCA Opposes HB 1840 (2016),
http:/fwww tncounselors.org/wp-contentuploads/ 201 6/03/ TCA-Opposes-HB- 1 840-3 9 16 pdf.

2 Proposed Rule, 83 Fed. Reg. at 3898
# Id_ (emphasis added).
“id

* See, e.g.. Inst. of Med., The Health of Leshian, Gay, Bisexual, and Transgender People: Building a
Foundation for Better Understanding (2011) (*10M Report”™) (undertaken at the request of the National
Institutes of Health, and providing an overview of the public health research concerning health dispanties
for LGBT people and the adverse health consequences of anti-LGBT attitudes),

HHS Conscience Rule-000161485



Case 3:19-cv-02769-WHA Document 57-2 Filed 09/09/19 Page 411 of 420

Lambd L. Dep't of Health & Human Services
am | a Lambda Legal Comments re Proposed Rule,
Lega Protecting Statutory Conscience Rights in Health Care

RIN 0945-ZA03
March 27, 2018 — Page 11

survey to examine the refusals of care and other barriers to health care confronting LGBT people
and people living with HIV, When Health Care Isn't Caring: Survey on Discrimination Against
LGRT People and Peaple Living with HIV.*® Of the nearly 5,000 respondents, more than half
reported that they had experienced at least one of the following types of discrimination in care:

* Health care providers refusing to touch them or using excessive precautions;
e Health care providers using harsh or abusive language;

e Health care providers being physically rough or abusive;

e Health care providers blaming them for their health status.*’

Almost 56 percent of lesbian, gay, or bisexual (LGB) respondents had at least one of
these experiences; 70 percent of transgender and gender-nonconforming respondents had one or
more of these experiences; and almost 63 percent of respondents living with HIV experienced
one or more of these types of discrimination in health care.* Almost 8 percent of LGB
respondents reported having been denied needed care because of their sexual orientation,* and
19 percent of respondents living with HIV reported being denied care because of their HIV
status.*® The picture was even more disturbing for transgender and gender-nonconforming
respondents, who reported the highest rates of being refused care (nearly 27 percent), being
subjected to harsh language (nearly 21 percent), and even being abused physically (nearly 8
percent).”!

Respondents of color and low-income respondents reported much higher rates of hostile
treatment and denials of care. Nearly half of low-income respondents living with HIV reported
that medical personnel refused to touch them, while the overall rate among those with HIV was

https: fwww ncbinlm onih gov/books/NBK64806; Sandy E. James et al., Nat™l Ctr. For Transgender
Equality, The Report of the 2005 US. Transgender Survey 93-129 (2016), hitps:/ftransequality org/sites/
default'files/docs/usts/USTS-Full-Report-Dec 7 pdf, Lambda Legal, Health Care; Shabab Ahmed Mirza
& Caitlin Rooney, Ctr. For Am. Progress, Discrimination Prevenis LGBTQ People from Accessing
Health Care (Jan. 18, 2018), https:fwww amercanprogress.org/issues/lgbt/news 20 18/01/18/445 130/
discrnimination-prevents-lgbtg-people-accessing-health-care.

* Lambda Legal, When Health Care Isn 't Caring: Lambda Legal s Survey on Discrimination Against
LGBT People and People Living with HIV (2010) (“Lambda Legal, Health Care™),
http: /fwww lambdalegal org/publications/when-health-care-isnt-caring .

T Id. at3,9-10.
48 fd

¥ Id. at 5, 10,
0 Id.

Uid at 10-11.
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nearly 36 percent.** And while transgender respondents as a whole reported a care-refusal rate of
almost 27 percent, low-income transgender respondents reported a rate of nearly 33 percent.*
People of color living with HIV and LGB people of color were at least twice as likely as whites
to report experiencing physically rough or abusive treatment by medical professionals.™

Also detailed in the report are particular types of discrimination in health care based on
gender identity, sex discrimination against LGB people, and discrimination against people living
with HIV. Such discrimination can take many forms, from verbal abuse and humiliation to
refusals of care;** to refusal to recognize same-sex family relationships in health care settings to
the point of keeping LGBT people from going to the bedsides of their dying partners;*® to lack of
understanding and respect for LGBT people.®” The resulting harms are manifold, from
transgender patients denied care postponing, delaying, or being afraid to seek medical treatment,
sometimes with severe health consequences, or resorting out of desperation to harmful self-
treatment,*® to the mental and physical harms of stigma;™ to other immediate physical harms
from being denied medical care.

As described, the discriminatory treatment of LGBT people too often occurs in the name
of religion, When it does, that religious reinforcement of anti-LGBT bias often increases the
mental health impacts of discrimination.

Since the 2010 Lambda Legal survey, other studies have similarly documented the
disparities faced by LGBT people seeking health care. For example, The Report of the 2015 U.5.
Transgender Survey, a survey of nearly 28,000 transgender adults nationwide, found that 33
percent “of respondents who had seen a health care provider in the past year reported having at
least one negative experience related to being transgender, such as verbal harassment, refusal of
treatment, or having to teach the health care provider about transgender people to receive

“ld at 11

 Id.

H1d. at12.

% Id. at 5-6.
 1d at 15-16.
id at 12-13,

W ld a6, 8, 12-13.
*id at2.

“ lNan H. Mever et al., The Role of Help-Secking in Preventing Suicide Attempts among Leshians, Gay
Men, and Bisexuals, Suicide & Life Threatening Behavior, 8 (2014),

hitp:/fwww columbia.edw'-im 1 3/papers/meyer-201 4-suicide-and-life pdf (| Although religion and
spirituality can be helpful to LGB people, negative attitudes toward homosexuality i religious setiings
can lead to adverse health effects™) (internal citations omitted).
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appropriate care” and that “23% of respondents did not see a doctor when they needed to because
of fear of being mistreated as a transgender person[ ]

The Center for American Progress in 2017 conducted another nationally representative
survey with similar results about LGBT health disparities, including findings that:

Among lesbian, gay, bisexual, and queer (LGBQ) respondents who had visited a
doctor or health care provider in the year before the survey:

8 percent said that a doctor or other health care provider refused to
see them because of their actual or perceived sexual orientation.

6 percent said that a doctor or other health care provider refused to
give them health care related to their actual or perceived sexual
orientation.

7 percent said that a doctor or other health care provider refused to
recognize their family, including a child or a same-sex spouse or
partner,

9 percent said that a doctor or other health care provider used harsh
or abusive language when treating them.

7 percent said that they expenienced unwanted physical contact from
a doctor or other health care provider (such as fondling, sexual
assault, or rape).*

Among transgender people who had visited a doctor or health care providers” office
in the past year:

29 percent said a doctor or other health care provider refused to see
them because of their actual or perceived gender identity,

12 percent said a doctor or other health care provider refused to give
them health care related to gender transition,

23 percent said a doctor or other health care provider intentionally
misgendered them or used the wrong name.

o James et al.. supra n. 45, at 93,

52 Mirza & Roonev, supra n, 45,
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21 percent said a doctor or other health care provider used harsh or
abusive language when treating them.

29 percent said that they experienced unwanted physical contact
from a doctor or other health care provider (such as fondling, sexual
assault, or rape).™

Independently of our own and others’ research studies, Lambda Legal has become
distressingly aware of the nature and scope of the discrimination problem from our legal work
and requests for assistance received by our Legal Help Desks. We have repeatedly submitted
information about the pattern of religion-based refusals of medical care to LGBT people in
response to HHS requests. For example, in our 2013 response to the Request For Information for
Section 1557 of the ACA, we documented numerous cases in which health professionals had
denied medical care or otherwise discriminated against LGBT people and/or people living with
HIV, based on the professionals’ personal religious views, including:

* Guadalupe “Lupita” Benitez was referred for infertility care to North Coast
Women's Care Medical Group, a for-profit clinic that had an exclusive contract
with Benitez's insurance plan. After eleven months of preparatory treatments,
including medication and unwarranted surgery, Lupita’s doctors finally admitted
they would not perform donor insemination for her because she is a lesbian. The
doctors claimed a right not to comply with California’s public accommodations
law due to their fundamentalist Christian views against treating lesbian patients as
they treat others. In a unanimous decision, the California Supreme Court held that
religicus liberty protections do not authorize doctors to violate the civil rights of
leshian patients. North Coast Women's Care Med. Grp., Inc. v. San Diego
Cnty. Superior Court (Benitez), 189 P.3d 959 (Cal. 2008)

* Counseling student’s objections to providing relationship counseling to same-
sex couples. Keeton v. Anderson-Wiley. 664 F 3d 865 (11th Cir. 2011) (finding
student unlikely to prevail on free speech and religious liberty claims challenging
her expulsion from counseling program due to her religiously based refusal to
counsel same-sex couples, contrary to professional standards requiring
nonjudgmental, nondiscriminatory treatment of all patients).

* Physician’s objection to working with an LGB person. Hyman v. City of
Lowisville, 132 F. Supp. 2d 528, 539-540 (W .D. Ky. 2001) (physician’s religious
beliefs did not exempt him from law prohibiting employment discrimination
based on sexual orientation or gender identity), vacated on other grounds by 53
Fed. Appx. 740 (6th Cir. 2002).

6 Jd
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« Proselytizing to patients concerning religious condemnation of homosexuality.
Knight v. Conmecticut Dep 't of Pub. Health, 275 F.3d 156 (2d Cir. 2001) (rejecting
free exercise wrongful termination claim of wvisiting nurse fired for antigay
proselytizing to home-bound AIDS patient)

* Refusal to process lab specimens from persons with HIV. Stepp v. Review Bd. of
Indiana Emp. See. Div., 521 N.E.2d 350, 352 (Ind. 1988) (rejecting religious
discrimination claim of lab technician fired for refusing to do tests on specimens
labeled with HIV warning because he believed “AIDS is God’s plague on man
and performing the tests would go against God’s will™).**

In addition, testimonies received in Lambda Legal's health survey describe similar
encounters with health professionals who felt free to express their religiously grounded bias
toward LGBT patients

» Kara in Philadelphia. PA: “Since coming out, | have avoided seeing my primary
physician because when she asked me my sexual history, | responded that I slept
with women and that | was a lesbian. Her response was, Do vou know that’s
against the Bible, against God?™™**

* Joe in Minneapolis, MN: “I was 36 years old at the time of this story, an out gay
man, and was depressed after the breakup of an eight-year relationship. The
doctor | went to see told me that it was not medicine | needed but to leave my
‘dirty lifestyle.” He recalled having put other patients in touch with ministers who
could help gay men repent and heal from sin, and he even suggested that I simply
needed to ‘date the right woman’ to get over my depression. The doctor even
went so far as to suggest that his daughter might be a good fit for me.”™®

Lambda Legal documented additional recent examples of health care denials or
discriminatory treatment in its amicus brief to the Supreme Court in Masterpiece Cakeshop v.
Colorado Civil Rights Commission,”” including the following two Lambda Legal cases:

e Lambda Legal client Naya Taylor, a transgender woman in Mattoon, lllinois, who
sought hormone replacement therapy (HRT), a treatment for gender dysphoria, from the
health clinic where she had received care for more than a decade. When her primary
care physician refused her this standard treatment, clinic staff told her that, because of

% Lambda Legal Nondiserimination Comments (citations partially omitted).
55 I
“Id,

97 See Brief of Amici Curiae Lambda Legal et al . Masterpiece Cakeshop Lid v. Colorado Civil Rights
Commm i, Mo, 16-111_ at 11-14, 17-18_ 26, 30 (filed Oct. 30, 2017}, hitps://www lambdalegal org/in-
court/cases/masterpiece-cakes-v-co-civil-rights-commission,
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the religious beliefs of the clinic’s doctors, they do not have to treat “people like you.

* Lambda Legal client Jionni Conforti, who was refused a medically necessary
hysterectomy despite his treating physician’s desire to perform the surgery. The
hospital where the surgeon had admitting privileges was religiously affiliated and
withholds permission for all gender transition-related care.®

These examples are just a tip of the iceberg, a few of many incidents across the country in
which religion has been used to justify denial of health care or other discrimination against
LGBT people and people living with HIV. Although courts consistently have rejected such
reliance on religion to excuse discrimination, examples of religion-based discrimination in health
care continue to occur with regularity.” This mistreatment contributes to persistent health
disparities, including elevated rates of stress-related conditions.”

Given this landscape, Lambda Legal is deeply concerned that this Proposed Rule,
designed to protect and even encourage religious refusals of health care, inevitably will facilitate
further discrimination by health professionals in contexts involving sexual orientation, gender
identity, or HIV status. As a result, the health of patients across the country, as well as others,
would be at risk, and “conscience” claims could too easily become a way for providers to turn
away LGBT patients. The past examples of religiously-based discnmination indicate there is
significant likelihood that too-many individual and institutional care providers will demand
exemptions from rules and standards designed to ensure that patients receive proper treatment
regarding the following needs:

e Treatment of patients who need counseling, hormone replacement therapy, gender
confirmation surgeries, or other treatments for gender dysphoria.

* For patients with a same-sex spouse or who are in a same-sex relationship. bereavement
counseling after the loss of a same-sex partner or other mental health care that requires

“ In April 2014, Lambda Legal filed a claim of sex discrimination on Ms, Taylor's behalf under Section
1557 of the ACA: however, Ms. Taylor subsequently passed away and her case was voluntarily
dismissed. See¢ Complaint, Tavlor v. Lystifa, 2:14-cv-02072-CSB-DGB (C.D. 1Il.. Apr. 15, 2014),
available at https:/f/www lambdalegal org/in-court/legal-docs/tavlor 1l 20140416 complaint.

% See Conforti v. St. Joseph's Healthcare Sys. (D. NJ. filed Jan. 5, 2017) case documents at
https:/fwww lambdalegal org/in-court/cases/nj-conforti-v-st-josephs. See alve Amy Littlefield, Catholic
Haospital Denies Transgender Man a Hysterectomy on Religious Grounds, Rewire News, Aug. 31, 2016,
https: frewire news/article/2016/08/3 1 /catholic-hospital -denies-transgender-man-hysterectomy-on-
religious=grounds/.

™ See Lambda Legal 1557 Comments: Brief of Amici Curiac Lambda Legal et al . Zubik v. Burwell, 136
5. Ct. 1557 (2016).

" See Mark Hatzenbuehler, Structural Stigma: Research Evidence and Implications for Psyehological
Science, 71 AM. PSYCHOLOGIST, 742, 742-51 (2016}, hitp://dx dot.org/10.103T/ampO000068; 10M
Report, supran, 45,
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respectful acknowledgment of a person’s sexual orientation or gender identity.

s Care for patients living with HIV, including the option of pre-exposure prophylaxis
{PrEP), a highly effective medication that dramatically reduces the risk of HIV infection
among those who are otherwise at high risk, including people who are in a sexual
relationship with a partner who is living with HIV.

e Treatment of patients who are unmarried or in a same-sex relationship and require
infertility treatment or other medical services related to pregnancy, childbirth or
pediatric needs.

In addition, the Proposed Rule threatens to undermine the community’s trust in health
care providers. Although there may be health care facilities that remain safer places for patients
who face increased risk of discrimination in health care facilities, those facilities that are more
welcoming of LGBT patients and patients seeking HIV care and willing to provide them with
full health care access will become overburdened and increasingly unable to meet the needs of
all who come through their doors.

If the number of health care facilities that LGBT people can feel comfortable going to,
knowing they won’t be turned away is reduced as the inevitable result of this Proposed Rule,
access to health care will become harder, and nearly impossible for some, who, for example, are
low income’ or whao live in remaote areas and cannot travel long distances for medical care.
Patients seeking more specialized care such as infertility treatments or HIV treatment or
prevention are already often hours away from the closest facility. The Proposed Rule threatens to
build even greater barriers between those who are most vulnerable and the health care they need.

For the Proposed Rule to transform the role of HHS from an agency focused on ensuring
nondiscriminatory provision of health care to one that facilitates refusals of care is a disturbing
about-face contrary to the Department’s mission and authorizing statutes. Its failure to explain
how the enhanced powers of health care providers to refuse patient care in the name of
“conscience” should be reconciled with the protections for patients under the ACA and other
statutes, and for employers under Title VII, make clear that this proposal is legally untenable as
well as unjustifiably dangerous as a matter of federal health policy.

VL.  The Proposed Rule Is The Result Of A Rushed, Truncated Process Contrary
To The Department’s Mission And Inconsistent With Procedural
Requirements.

Considering the well-recognized health disparities and difficulty obtaining
nondiscriminatory care that already confront the LGBT community, the Proposed Rule’s
apparent goal of inviting more discrimination and care denials to LGBT people and is peculiar

™ Contrary to some misperceptions, LGBT people and people living with HIV are disproportionately
economically disadvantaged. See. e.g.. M.V, Lee Badgett et al.. New Parerns of Poverty in ithe Leshian,
Crary, and Bisexual Community, WILLIAMS INST. (June 2013), https:/‘williamsinstitute law uela edu/
research/census-lght-demographics-studies/Igbt-povertv-update-june-20113.
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and alarming. Indeed, the lack of concern for the Proposed Rule’s inevitable impacts is
especially shocking because this Department itself has conducted studies revealing disparities in
LGBT health outcomes. As reported in the 2014 National Health Statistics Reports:

[R]ecent studies have examined the health and health care of lesbian, gay,
and bisexual (LGB) populations and have found clear disparities among
sexual minority groups (i.e., gay or lesbian and bisexual) and between
sexual minorities and straight populations. These disparities appear to be
broad-ranging, with differences identified for various health conditions
(eg. asthma, diabetes, cardiovascular disease, or disability) ... health
behaviors such as smoking and heavy drinking ... and health care access
and service utilization .. .. Across most of these ocutcomes, sexual minorities
tend to fare worse than their nonminority counterparts.”™

Thus, in addition to the legal and ethical conflicts it would generate, the Proposed Rule
also would undermine HHS s national and local efforts to reduce LGBT health disparities. For
example, this Department’s “Healthy People 2020 initiative” and the Institute of Medicine have
called for steps to be taken to address LGBT health disparities™™; medical associations including
the American Medical Association, the Association of American Medical Colleges, the
American College of Physicians, the American Psychiatric Association, and others are
committed to improving medical care for LGBT people through education and cultural
competency training; and legislation is increasingly being considered and passed to improve
LGBT health access and reduce health disparities.”” The Proposed Rule endangers the important
progress made on this front.

With this Department’s past focus on addressing LGBT health disparities, it would be a
bizarre and disturbing reversal of course for HHS now to become an active participant in the
very denials of health care and discriminatory treatment that cause these disparities, Years of
careful study and deliberation went into framing the protections against discrimination
implemented pursuant to Section 1557 of the ACA, including the explicit protections against
gender identity discrimination and other forms of sex discrimination and the accompanying

" Brian W. Ward ct al., Sexwal Orientation and Health Among US. Adults: National Health Interview
Survey, 2043, Nat'l Health Statistics Report No. 77, L1, (July 15, 2014),
https:fwww cde govinchs/data‘nhsrinhsr077 pdf.

™ Dep’t of Health & Human Servs., Healthy People 2020 LGRT Health Topic Area (2015),

http:/fwww healthypeople gov/202 (Viopics-objectives/topic/lesbian-gay-bisexual-and-transgender-health,
I0M Report.

™ See Timothy Wang et al.. The Fenway Inst., The Current Wave of Anti-LGBT Legislation: Historic
Context and Implications for LGBT Health at 6, 8-9 (June 2016), http-//fenwavhealth orgfwp-
content/uploads/ The-Fenwav-Institute-Religions-Exemption-Brief-June-201 6. pdf,
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value statement that “HHS supports prohibiting sexual orientation discrimination as a matter of
* T
policy[.]

In addition, the Proposed Rule has been issued without adequate time spent considering
the thousands of comments submitted on related proposals. It lacks acknowledgment of
countervailing interests of patients and many health provider institutions, let alone any
explanation of how those interests are to be reconciled with the proposed aggressive
enforcement of inconsistent religious interests., All in all, the Department’s process has been
arbitrary, capricious, and dangerous. 7’ Consequently, along with its numerous other legal
infirmities, it also violates the Administrative Procedure Act.™

VIL. Conclusion

The Proposed Rule would have a chilling effect on the full and unbiased provision of
health care, including to members of the LGBT community and everyone living with HIV, in a
manner that conflicts with ethical, legal, and constitutional standards. While freedom of religion
is a fundamental right protected by our Constitution and federal laws, it does not give anyone the
right to use religious or moral beliefs as grounds for violating the rights of others. Instead, the
Constitution commands that any religious or moral accommodation must be “measured so that it
does not override other significant interests” or “impose unjustified burdens on other{s].”™
Indeed, when the Supreme Court addressed the related question in Burwell v. Hobby Lobby
Stores, Inc., it explained that a religious accommodation should be provided in that case because
the impact on third parties would be “precisely zero.”

Here, the Proposed Rule conflicts with statutory rights of health care providers to operate
with reasonable efficiency and cost, and within their ethical obligations to care for patients
according to professional standards. Most importantly, it also conflicts with legal and ethical
protections for patients, potentially putting their health and even lives at risk. It is ill conceived
and has no place in federal health policy.

" Press Release, U.S. Dep't of Health & Human Servs.. HHS Finalizes Rule to Improve Health Equity
Under the Affordable Care Act (May 13, 2016), https://wayvback archive-

itorg/ 3926200 701 27191 750/https /v hhs. goviabout/mews 201 6/05/ 1 3Mhs-finalizes-rule-to-improve-
health-equity-under-affordable-care-act html.

T3US.CA. §706(2)a).
"EUSCA. §500 et seg,
¥ Curer v. Wilkinson, 544 U.S. 709, 722, 726 (2005).

Hr134 8. Ct 2751, 2760 (2014). Indeed, everv member of the Court, whether in the majority or in dissent,
reaffirmed that the burdens on third parties must be considered. See fof at 2781 n. 37 /d. at 278687
(Kennedy, ., concurning); fdf. at 2790, 2790 n. 8 {Ginsburg, 1. joned by Breyer, Kagan, and Sotomayor,
11, dissenting).
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For the foregoing reasons, we emphatically recommend that the Department set aside this
Proposed Rule.

Most respectfully,

Lamepa LEGAL DEFENSE AND EDucaTiON FUunp, INC.

Jennifer C. Pizer, Senior Counsel and Sasha Buchert, Staff Attorney
Director of Law and Policy sbuchert{@lambdalegal org
jpizer@lambdalegal org 1875 1 Street, NW, 5th Floor

Washington, DC 20006
Nancy C. Marcus, Senior Law and Policy Attorney
nmarcus(@lambdalegal org
4221 Wilshire Blvd., Suite 280
Los Angeles, CA 90010
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LATIHD COALITHIN FOR & HEALTHY CALFORMIA

March 26, 2018

U.5. Department of Health and Human Services
Office for Civil Rights

Attention: RIN 945-ZA03

Hubert H. Humphrey Building, Room S08F

200 Independence Avenue SW

Washington, DC 20201

By Electronic Submission

Re:Protecting Statutory Conscience Rights in Health Care;
Delegations of Authority, Proposed Rule (RIN 0945-ZA03 and Docket
No. HH5-OCR-2018-002

To whom it may concern:

| am writing on behalf of the Latino Coalition for a Healthy California in
response to the request for public comment on the proposed rule entitled,
“Protecting Statutory Conscience Rights in Health Care” published
January 26. The Latino Coalition for a Healthy California (LCHC)—the
anly statewide aorganization with a specific emphasis on Latino health—
was founded in 1992 by health care providers, consumers and advocates
to impact Latino health by focusing on policy development and community
involvernent. Part of our mission is to ensure Latinos are being protected
from health and social injustice. We are here to ensure their problems are
being voiced, heard and tackled.

The proposed rule puts Californians at great risk: The regulations as
proposed introduce broad and poorly defined language to the existing law
that already provides ample protections to health care workers that refuse
to participate in a health care service to which they have a moral objection.
This could result in medical, behavioral and oral health care that fails to
comply with established medical practice guidelines, negating long-
standing principles of informed consent, undermining the ability of health
facilities to provide care in an orderly and efTicient manner, As wrilten, the
law could allow anyone such as providers, behavioral therapisis,
pharmacists, hospitals, insurers or other health care entities to be misled
into believing that they may refuse on religious grounds to administer an
HIV test to a gay or bisexual man or to provide mental health counseling
to a transgender woman who may be at risk of self-harm.

Latino Coalitien for a Healthy California
a project of Tides Center
1225 Eighth Street, Suite 375
Sacramenta, CA 95814
Fhone: (916} 448-3234 * Fax: (916) 448-3248
Web Site: wwwlche.org
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The proposed rule has the potential to exacerbate disparities for
Californians: The proposed regulations fail to account for the significant
burden that will be imposed on patients, a burden that will fall
disproportionately on women, people of color, persons with disabilities,
and Lesbian, Gay, Bisexual, Transgender, and Queer (LGBTQ)
individuals. These communities already experience severe health
disparities and discrimination. In California for example, Latinos and
African Americans have twice the prevalence of type 2 diabetes and are
twice as likely to die from the disease. These types of health disparities are
often compounded for people of color who hold multiple intersectional
identities (ie. women, individuals living with disabilities, LGBTQ, people
living in rural communities). For example, LGBTQ and HIV-affected
people of color were more likely to require medical attention as a result of
hate violence when compared to other survivors. In California, African-
American women are more likely to die in childbirth and less likely to
access critical post-partem care. Rather than encouraging health care
providers to find additional justifications for the denial of critical health
care services, HHS should focus on its mission of eliminating barriers to
care for those who need it the most.

The proposed rule is unwarranted and will make it impossible for OCR
to do its job of ensuring patients are protected from discrimination:
The proposed rule is a giant step backwards in preventing discrimination in
health care settings. By issuing the proposed rule along with the newly
created “Conscience and Religious Freedom Division,” the Department seeks
to use OCR’s limited resources in order to affirmatively allow institutions,
insurance companies, and almost anyone involved in patient care to use
their personal beliefs to deny people the care they need. As stated in the
NPRM itself, between 2008 and November 2016, the Office for Civil Rights
received 10 complaints alleging violations of federal religious refusal laws;
OCR received an additional 34 similar complaints between November 2016
and January 2018. By comparison, during a similar time period from fall
2016 to fall 2017, OCR received more than 30,000 complaints alleging either
civil rights or HIPAA violations. These numbers demonstrate that
rulemaking to enhance enforcement authority over religious refusal laws is
not warranted.

The proposed rule tramples on states’ and local governments’ efforts to
protect patients’ health and safety, including their nondiscrimination
laws: The proposed rule will have a chilling effect on the enforcement and
passage of state laws that protect access to health care and prevent
discrimination against individuals seeking medical care. Moreover, the
proposed rule invites states to further expand refusals of care by making
clear that this expansive rule is a floor, and not a ceiling, for religious
exemption laws.

! Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880 (proposed Jan. 26, 2018) (to be codified at 45
C.F.R. pt. 88) [hereinafter Rule].
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LATIHD COALITHOH FOR & HEALTHY CALFORMIA

For all these reason, we urge the administration to put patients first, and
withdraw the proposed regulations.

Sincerely,

Gt g

Jeff Reynoso, DriPH, MPH

Executive Director

Latino Coalitien for a Healthy California
a project of Tides Center
1225 Eighth Street, Suite 375
Sacramenta, CA 95814
Fhone: (916} 448-3234 * Fax: (916) 448-3248
Web Site: wwwlche.org
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[CudingAge’

March 27, 2018

SUBMITTED ELECTRONICALLY

U.5. Department of Health and Human Services
Office for Civil Rights

Hubert H. Humphrey Building

Room 509F

200 Independence Avenue, S\W

Washington, DC 20201

Re:  Conscience Protection NPRM, RIN 0945-ZA03, HHS-OCR-2018-0002

LeadingAge is pleased to submit comments with respect to the proposed rule, entitled
"Protecting Statutory Conscience Rights in Health Care; Delegations of Authority (the “Proposed

Rule").

The mission of LeadingAge is to be the trusted volce for aging. Our 6,000+ members and
partners include nonprofit organizations representing the entire field of aging services, 39 state
associations, hundreds of businesses, consumer groups, foundations and research centers.
LeadingAge is also a part of the Global Ageing Network, whose membership spans 30 countries.
LeadingAge is a 501{c)(3) tax-exempt charitable organization focused on education, advocacy
and applied research.

We have specific concerns with respect to some operational aspects of the Proposed Rule.

Disparate Impact Analysis Should Not Be Incorporated Into the Proposed Rule

In the discussion of the defined terms Discriminate or Discrimination, the Department states
that “OCR will regard as presumptively discriminatory any law, regulation, policy or other such
exercise of authority that has as its purpose, or explicit or otherwise clear application, the
targeting of religious or conscience-motivated conduct.” It then solicits comment on whether
disparate impact analysis would be appropriate for incorporation into the Proposed Rule. Given
the interplay of the expansive definition of Discriminate or Discrimination in Section 88.2 and

2580 Connecticut Ave, NW | Washington, DC 200081520
P 1onjB3.224r | ¢ 30z7Biazsy | LeadingAge.org The Trusted Voice for Aging
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the broad range of entities, organizations and individuals under Section 88.7(b) that may lodge
a complaint with OCR for a “potential” violation of Federal health care conscience protection
and associated anti-discrimination laws, LeadingAge urges the Department not to incorporate
disparate impact analysis into the Proposed Rule as it would incentivize interest groups to
manipulate data as a means of further expanding the scope of impermissible conduct under the
Proposed Rule and the underlying laws when there was no clear intent to discriminate. This
would, in turn, cause well-meaning providers and others to divert resources away from their
work simply to defend themselves from spurious claims of discrimination.

The Requirement for Assurances and Certifications Should Be Eliminated from the Proposed
Rule

Under Section 88.4 of the Proposed Rule, LeadingAge members, most of whom are Medicare
and/or Medicaid-certified providers, would be required to submit an assurance and
certification of compliance with the rule. The commentary indicates that this is to be done
annually; however the regulatory language at Section 88.4{b}(1) states that the assurance and
certification are to be made “as a condition of any reapplication for funds . . . or as a condition
of an amendment or modification of the instrument that extends the term of such instrument
or adds additional funding to it.”

The requirement lacks clarity in the context of Medicare and Medicaid providers and is even
more troubling in that such assurance and certification seemingly would apply going forward in
the future, which is wholly inappropriate given that the rule largely will be complaint-driven
and a provider may not anticipate when making an assurance and certification in good faith and
to the best of their knowledge at the time it was made, that a particular practice could be
claimed, and subsequently determined by OCR, to violate the conscience protections and
associated anti-discrimination provisions covered by the rule.

Additionally, certification of compliance would necessarily involve great expense for
LeadingAge members in having to obtain a legal opinion regarding compliance of their policies
and procedures with the conscience protections and anti-discrimination laws covered by the
proposed rule.

Accordingly, we ask the Department to eliminate the assurance and certifications requirement
altogether as it is inappropriate in the context of a complaint-driven enforcement framework.

HHS Conscience Rule-000135394
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The Department Should Institute an Independent Hearing and Appeals Mechanism

Among the remedies in Section 88.7(j}(3) that OCR may employ in the event of a failure or
threatened failure to comply with Federal health care conscience and associated anti-
discrimination laws is the temporary withholding of cash payments (pending correction of the
deficiency) and even termination of Federal funding altogether. The loss of Federal funding,
even temporarily, could threaten the mission of LeadingAge provider members, We, therefore,
urge the Department to include some form of appeals mechanism that is independent of OCR
to ensure that providers and other covered entities are afforded the opportunity to present
their evidence and arguments to a neutral body. Further, any OCR-initiated remedy should
necessarily be stayed during the pendency of the appeal. The stakes are simply too high and
the ramifications are too great to do otherwise.

Again, LeadingAge appreciates the opportunity to submit comments on the Proposed Rule.
Please do not hesitate to contact us if you wish to discuss any of these comments further.

Jennifer L. Hilliard
Director, Philanthropy and Legal Affairs
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making it the state with the third highest number of Catholic beds nationally. See Health Care Denied, 26
(May 2016), available at https://www.aclu.org/report/report-health-care-
denied?redirect=report/health-care-denied. Thus in Washington state and especially in rural areas of
Washington, religious health care entities are often the only providers available to patients. The
Proposed Rule, by giving providers an unfettered right to refuse care, would have a significantly
detrimental impact on Washington state patients, especially on those with limited health care options.

The Proposed Rule is not only extremely detrimental to patient health, it is also entirely
unnecessary. Individual providers’ religious and moral beliefs are already strongly protected by federal
law that, among other things, forbids religious discrimination and requires employers to provide
reasonable accommodation of an employee’s religious objections.

Because the Proposed Rule harms patient health, encourages discrimination against patients,
and exceeds the Department’s rulemaking authority, it should be withdrawn. If the Department refuses
to do so, it must, at a minimum, revise the Proposed Rule so that it aligns with the statutory provisions it
purports to implement, makes clear that it is not intended to conflict with or preempt other state or
federal laws that protect and expand access to health care, and mitigates the Rule’s harm to patients’
health and well-being.

1. The Department Lacks the Authority to Issue the Proposed Rule

The Proposed Rule references the Church Amendments, 42 U.S.C. § 300a-7, the Coats-Snowe
Amendment, 42 U.S.C. § 238n, the Weldon Amendment, Consolidated Appropriations Act, 2017, Pub. L.
115-31, Div. H, Tit. V, § 507(d), and other similar “protections” or “exemptions,” see 83 FR 3880, that
sometimes allow, under narrow circumstances, health care professionals to avoid providing certain
medical procedures or that limit the actions that may be taken against them if they refuse to provide
care (collectively, the “Refusal Statutes”). The Preamble to the Rule focuses most extensively on the
Church, Coats, and Weldon Amendments (the “Amendments”), and the Rule itself purports to establish
extraordinarily expansive new substantive requirements, compliance steps, and enforcement authority
under them.

But the Department does not possess any legislative rulemaking powers under those
Amendments and wholly lacks the authority to promulgate the Proposed Rule as it applies to them.
None of those Amendments includes, or references, any explicit delegation of regulatory authority.
Compare, e.g., 42 U.S.C. § 2000d-1 (expressly directing all relevant federal agencies to issue “rules,
regulations, or orders of general applicability” to achieve the objectives of Title VI). Nor does any
implicit delegation of legislative rulemaking authority exist for these provisions. For this reason alone,
the Department cannot properly proceed to adopt the Proposed Rule or any similar variation of it.

2. The Proposed Rule Impermissibly Expands the Narrow Referenced Statutes and Does So In
Ways That Ignore The Statutes’ Limited Terms and Purposes

Even if the Department had the necessary rulemaking authority (which it does not), the
Proposed Rule’s virtually unbounded definition of certain terms and expansions of the Refusal Statutes’
reach would broaden the Refusal Statutes beyond reason and recognition, create conflict with federal
law, and lead to denials of appropriate care to patients. While we do not attempt to catalogue each way
in which the Proposed Rule impermissibly expands the Refusal Statutes, a few examples follow.

HHS Conscience Rule-000148790
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A. Assistin the Performance

For example, Subsection (c)(1) of the Church Amendments prohibits recipients of certain federal
funds from engaging in employment discrimination against health care providers who have objected to
performing or “assist[ing] in the performance of” an abortion or sterilization. 42 U.S.C. § 300a-7(c)(1).
Under the Proposed Rule, however, the Department defines “assist in the performance” of an abortion
or sterilization to include not only assistance in the performance of those actual procedures — the
ordinary meaning of the phrase — but also to participation in any other activity with “an articulable
connection to a procedure[.]” 83 FD 8892, 3923. Through this expanded definition, the Department
explicitly aims to include activities beyond “direct involvement with a procedure” and to provide “broad
protection” —despite the fact that the statutory references are limited to “assistance in the performance
of” an abortion or sterilization procedure itself. 83 FR 3892.; cf. e.g., 42 U.S.C. § 300a-7(c)(1).

This means, for example, that simply admitting a patient to a health care facility, filing their
chart, transporting them from one part of the facility to another, or even taking their temperature could
conceivably be considered “assist[ing] in the performance” of an abortion or sterilization, as any of
those activities could have an “articulable connection” to the procedure. As described more fully below,
the Proposed Rule could even be cited by health care providers who withhold basic information from
patients seeking information about abortion or sterilization on the grounds that “assist[ing] in the
performance” of a procedure “includes but is not limited to counseling, referral, training, and other
arrangements for the procedure.” 83 FR 3892, 3923.

But the term “assist in the performance” simply does not have the virtually limitless meaning
the Department proposes ascribing to it. The Department has no basis for declaring that Congress
meant anything beyond actually “assist[ing] in the performance of” the specified procedure—given that
it used that phrasing, 42 U.S.C. §§ 300a-7(c)(1)—and instead meant any activity with any connection
that can be articulated, regardless of how attenuated the claimed connection, how distant in time, or
how non-procedure-specific the activity.

B. Referral or Refer for

Others of the Refusal Statutes provide limited protections to certain health care entities and
individuals that refuse to, among other things, “refer for” abortions. For those statutes, the Proposed
Rule expands “referral or refer for” beyond recognition, by proposing to define a referral as “the
provision of any information ... by any method ... pertaining to a health care service, activity, or
procedure ... that could provide any assistance in a person obtaining, assisting, ... financing, or
performing” it, where the entity (including a person) doing so “sincerely understands” the service,
activity, or procedure to be a “possible outcome[.]” 83 FR 3894-95 (emphasis added), 3924. This
wholesale re-definition of the concept of “referral” could have dire consequences for patients. For
example, a hospital that prohibits its doctors from even discussing abortion as a treatment option for
certain serious medical conditions could attempt to claim that the Rule protects this withholding of
critical information because the hospital “sincerely understands” the provision of this information to the
patient may provide some assistance to the patient in obtaining an abortion.

Providing a green light for the refusal to provide information that patients need to make
informed decisions about their medical care not only violates basic medical ethics, but also far exceeds
Congress’s language and intent. A referral—as used in common parlance and the underlying statutes—
has a far more limited meaning than providing any information that could provide any assistance

HHS Conscience Rule-000148791
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whatsoever to a person who may ultimately decide to obtain, assist, finance, or perform a given
procedure sometime in the future. The meaning of “referral or refer for” in the health care context is to
direct a patient elsewhere for care. See Merriam-Webster, https//www.merriam-
webster.com/dictionary/referral (“referral” is “the process of directing or redirecting (as a medical case
or a patient) to an appropriate specialist or agency for definitive treatment”).

C. Discriminate or Discrimination

These expansive definitions are all the more troubling given the Proposed Rule’s definition of
“discrimination,” which purports to provide unlimited immunity for institutions that receive some
federal funds to deny abortion care, to block coverage for such care, or to stop patients’ access to
information, no matter what the patients’ circumstances or the mandates of state or federal law.
Likewise, the definition appears aimed at providing immunity for employees who refuse to perform
central parts of their job, regardless of the impact on the ability of a health care entity to provide
appropriate care to its patients. This expansion of “discrimination” would apparently treat virtually any
adverse action — including government enforcement of a patient non-discrimination or access-to-care
law — against a health care facility or individual as per se discrimination. But “discrimination” does not
mean any negative action, and instead requires an assessment of context and justification, with the
claimant showing unequal treatment on prohibited grounds under the operative circumstances. The
Proposed Rule abandons, for example, the nuanced and balanced approach required by Title VII, and
also ignores other federal laws, state laws, and providers’ ethical obligations to their patients.

D. Other Expansions of the Scope of the Refusal Statutes

The Proposed Rule not only distorts the definitions of words in the statutes, but also alters the
statutes’ substantive provisions in other ways to attempt to expand the ability of individuals and entities
to deny care in contravention of legal and ethical requirements and to the severe detriment of patients.
Again, these comments do not attempt to exhaustively catalogue all of the unauthorized expansions but
instead provide a few illustrative examples.

For example, Congress enacted Subsection (d) of the Church Amendment in 1974 as part of
Public Law 93-348, a law that addressed biomedical and behavioral research, and appended that new
Subsection (d) to the pre-existing subsections of Church from 1973, which all are codified within 42
U.S.C. § 300a-7: the “Sterilization or Abortion” section within the code subchapter that relates to
“Population Research and Voluntary Family Planning Programs.” Despite this explicit context for
Subsection (d), and Congress’ intent that it apply narrowly, however, the Proposed Rule attempts to
import into this Subsection an unduly broad definition of “health service program,” along with the
expansive definitions discussed above, to purportedly transform it into a much more general prohibition
that would apply to any programs or services administered by the Department, and that would prevent
any entity that receives federal funding through those programs or services from requiring individuals to
perform or assist in the performance of actions contrary to their religious beliefs or moral convictions.
See 83 FR 3894, 3906, 3925. This erroneous expansion of Church (d), as described in this attempted
rule-making, could prevent health care institutions from ensuring that their employees provide
appropriate care and information. It would purportedly prevent institutions taking action against
members of their workforce who refuse to provide any information or care that they “sincerely
understand” may have an “articulable connection” to some eventual procedure to which they object—
no matter what medical ethics, their job requirements, Title VIl or laws directly protecting patient access
to care may require.

HHS Conscience Rule-000148792
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The Rule similarly attempts to expand the Coats Amendment beyond its limited provisions,
which apply to certain “governmental activities regarding training and licensing of physicians,” 42 U.S.C.
§ 238n (quoting title), to apply regardiess of context. Thus, rather than being confined to residency
training programs as Congress intended, the Proposed Rule purports to give all manner of health care
entities, including insurance companies and hospitals, a broad right to refuse to provide abortion and
abortion-related care. In addition, the Rule’s expansion of the terms “referral” and “make arrangements
for” extends the Coats Amendment to shield any conduct that would provide “any information ... by any
method ... that could provide any assistance in a person obtaining, assisting, ... financing, or performing”
an abortion or that “render[s] aid to anyone else reasonably likely” to make an abortion referral. 83 FR
3894-95 (emphasis added), 3924. This expansive interpretation not only goes far beyond congressional
intent and the terms of the statute, it also could have extremely detrimental effects on patient health.
For example, it would apparently shield, against any state or federal government penalties, a women’s
health center that required any obstetrician-gynecologist practicing there who diagnosed a pregnant
patient as having a serious uterine health condition to refuse to provide them with even the name of an
appropriate specialist, because that specialist “is reasonably likely” to provide the patient with
information about abortion.

Similarly, as written, the Weldon Amendment is no more than a bar on particular appropriated
funds flowing to a “Federal agency or program, or State or local government,” if any of those
government institutions discriminate on the basis that a health care entity does not provide, pay for,
provide coverage of, or refer for abortion. Pub. L. No. 115-31, Div. H, Tit. V, § 507(d)(1). Yet again,
however, the Proposed Rule attempts to vastly increase its reach by (i) expanding the scope of the
federal funding streams to which the Weldon Amendment prohibition reaches and (ii) binding “any
entity” that receives such funding—not just the government entities listed in the Amendment—to its
proscriptions. 83 FR 3925. These unauthorized expansions, combined with the expansive definitions
discussed supra, can lead to broad and harmful denials of care. For example, under this unduly
expansive interpretation of Weldon, an organization that refuses to discuss the option of abortion with
people who discover they are pregnant may claim a right to participate in the Title X program, despite
the fact that both federal law and medical ethics require that Title X patients be provided with
counseling about all of their options. See, e.g., 42 C.F.R. § 59.5(a)(5).

The Department should withdraw the Rule to prevent it from impeding health care and harming
patients. But if it does not do so, each of the definitions must be clarified and revert to the terms’
proper meaning, and each of the substantive requirements should track only those provisions actually
found in the Refusal Statutes themselves.

3. The Proposed Rule Ignores Its Impact on Patients’ Health and Invites Harms That Will
Disproportionately Fall on Women and Marginalized Populations

The Proposed Rule seeks to immunize refusals of health care, yet utterly fails to consider the
harmful impact it would have on patients’ health. But this failure to address the obvious consequences
of giving federally subsidized providers carte blanche to decide whom to treat or not treat based on
religious or moral convictions—or indeed, based on any reasoning or none at all!—does not mean the
harm does not exist. In fact, the harms would be substantial. For example, the Proposed Rule:

! Although the Notice of Proposed Rulemaking highlights religious freedom and rights of conscience, a
number of the referenced statutes—and the proposed expansions of those in the Rule—do not turn on the existence

5
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information about their condition and treatment options. While the Proposed Rule’s Preamble suggests
the Rule will improve physician-patient communication because it will purportedly “assist patients in
seeking counselors and other health-care providers who share their deepest held convictions,” 83 FR
3916-17, the notion that empowering health care providers to deny care to and withhold information
from some patients is somehow necessary to enable other patients to identify like-minded providers
strains credulity: Patients are already free to inquire about their providers’ views and patients’ own
expressions of faith and decisions based on that faith must already be honored. Cf. id. Allowing
providers to decide what information to share— or not share—with patients, regardless of the patient’s
needs or the requirements of informed consent and professional ethics would gravely harm trust and
open communication in health care, rather than aiding it.

As the American Medical Association’s Code of Medical Ethics (“AMA Code”) explains, the
relationship between patient and physician “gives rise to physicians’ ethical responsibility to place
patients’ welfare above the physician’s own self-interest[.]” AMA Code § 1.1.1. Even in instances where
a provider’s beliefs are opposed to a particular course of action, the provider must “[u]phold standards
of informed consent and inform the patient about all relevant options for treatment, including options
to which the physician morally objects.” Id. § 1.1.7(e).

By erroneously expanding the meaning of “assist in the performance of,” “refer for” and “make
arrangements for,” as described above, however, the Proposed Rule purports to allow health care
providers to refuse to provide basic information to patients in ways that were never contemplated by
the underlying statutes. Further indication that the Rule is an overreach not contemplated in the
underlying statutes is provided in federal regulations. See e.g., 42 CFR 438.10(e)(2)(v)(C) "For a
counseling or referral service that the MCO, PIHP, or PAHP does not cover because of moral or religious
objections, the State must provide information about where and how to obtain the service" (emphasis
added). As described above, the broad definitions included in the Proposed Rule may be used to
immunize the denial of basic information about a patient’s condition as well as their treatment options.

Withholding this vital information from patients violates fundamental legal and ethical
principles, deprives patients of the ability to make informed decisions, and leads to negligent care. If the
Department moves forward with the Proposed Rule, it should, among other necessary changes, modify
it to make clear that it does not subvert basic principles of medical ethics, including full transparency
about a patient’s condition and treatment options.

5. By Failing to Acknowledge Other Federal Laws, the Proposed Rule Will Lead to Confusion,
Denials for Care, and Harm to Patients

A. Title VI

The Proposed Rule is not only unauthorized and harmful to patients, it is also unnecessary to
accommodate individual workers—federal law already amply protects individuals’ religious freedom in
the workplace. For more than four decades, Title VII has required employers to make reasonable
accommodations for current and prospective employers’ religious beliefs so long as doing so does not
pose an “undue hardship” to the employer. 42 U.S.C. §§ 2000e(j), 2000e-(2)(a); Trans World Airlines,
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Inc. v. Hardison, 432 U.S. 63, 84 (1977); EEOC Guidelines, 29 C.F.R. § 1605.2(e)(1).? Thus, Title VlIl—while
protecting freedom of religion—establishes an essential balance. It recognizes that an employer cannot
subject an employee to less favorable treatment because of that individual’s religion and that generally
an employer must accommodate an employee’s religious practices. However, it does not require
accommodation when the employee objects to performing core job functions, particularly when those
objections harm patients, depart from the standard of care, or otherwise constitute an undue hardship.
Id. This careful balance between the needs of employees, patients, and employers is critical to ensuring
that religious beliefs are respected while at the same time health care employers are able to provide
quality health care to their patients.

Despite this long-standing balance and the lack of any evidence that Congress intended the
Refusal Statutes to disrupt it, the Proposed Rule does not even mention these basic federal legal
standards or the need to ensure patient needs are met. Instead, by presenting a seemingly unqualified
definition of what constitutes “discrimination,” 83 FR 3892-93, 3923-24, and expansive refusal rights,
the Department appears to attempt to provide complete immunity for religious refusals in the
workplace, no matter how significantly those refusals undermine patient care, informed consent, or the
essential work of institutions established for the purpose of promoting health. Indeed, the Rule is
explicit in seeking not simply a “level playing field” and reasonable accommodation, but rather an
unlimited ability for individuals to “be[] free not to act contrary to one’s beliefs,” regardless of the harm
it causes others and without any repercussions. I/d. Such an interpretation could have a drastic impact
on the nation’s safety-net providers’ ability to provide high quality care by requiring, for example, a
family planning provider to hire a counselor to provide pregnancy options counseling even if the
counselor refuses to comply with ethical and legal obligations to inform patients of the availability of
abortion. If the Department does not withdraw the entire Rule, it should explicitly limit its reach and
make clear that Title VIl provides the governing standard for employment situations.

B. EMTALA

The Proposed Rule also puts patients at risk by ignoring the federal Emergency Medical
Treatment and Labor Act (“EMTALA”) and hospitals’ obligations to care for patients in an emergency. As
Congress has recognized, a refusal to treat patients facing an emergency puts their health and, in some
cases, their lives at serious risk. Through EMTALA, Congress has required hospitals with an emergency
room to provide stabilizing treatment to any individual experiencing an emergency medical condition or
to provide a medically beneficial transfer. 42 U.S.C. § 1395dd(a)-(c).

The Refusal Statutes do not override the requirements of EMTALA or similar state laws that
require health care providers to provide abortion care to a woman facing an emergency. See, e.g.,
California v. U.S., Civ. No. 05-00328, 2008 WL 744840, at *4 (N.D. Cal. March 18, 2008) (rejecting notion
“[t]hat enforcing [a state law requiring emergency departments to provide emergency care] or the
EMTALA to require medical treatment for emergency medical conditions would be considered
‘discrimination” under the Weldon Amendment if the required medical treatment was abortion related
services”).

2 Religion for purposes of Title VII includes not only theistic beliefs, but also non-theistic “moral or ethical
beliefs as to what is right and wrong which are sincerely held with the strength of traditional religious views.” Equal
Employment Opportunity Commission (‘EEOC”) Guidelines, 29 C.F.R. §1605.1.
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It is particularly troubling, therefore, to have the Department use attempts to require hospitals
to comply with their obligations under EMTALA in its Preamble as justification for expanding the Refusal
Statutes. 83 FR 3888-89. For example, the Preamble discusses the case of Tamesha Means who at 18
weeks of pregnancy began to miscarry and sought care, not once but three times, at her local hospital.
83 FR 3888-89. Despite the fact that she was bleeding, in severe pain, and had developed a serious
infection, the hospital repeatedly sent her away and never told her that her health was at risk and that
having an abortion was the safest course for her. See Health Care Denied 9-10 (May 2016), available at
https://www.aclu.org/report/report-health-care-denied?redirect=report/health-care-denied. But the
ethical imperative is the opposite: “In an emergency in which referral is not possible or might negatively
affect a patient’s physical or mental health, providers have an obligation to provide medically indicated
and requested care regardless of the provider’s personal moral objections.” 83 FR 3888 (quoting
American Congress of Obstetricians and Gynecologists (“ACOG”) Committee Opinion No. 365)
(reaffirmed 2016).

The Proposed Rule suggests that hospitals like the one who put Ms. Means’ health at risk should
be given a free pass. Yet doing so would not only violate EMTALA, but also other legal, professional, and
ethical principles governing access to health care in this country. For that reason, if not withdrawn in its
entirety, the Proposed Rule should, at minimum, clarify that it does not disturb health care providers’
obligations to provide appropriate care in an emergency.

C. Section 1557

The Proposed Rule also puts patients at risk by ignoring the federal Patient Protection and
Affordable Care Act (“ACA”), which explicitly confers on patients the right to receive nondiscriminatory
health care in any health program or activity that receives federal funding. 42 U.S.C. § 18116.
Incorporating the prohibited grounds for discrimination described in other federal civil rights laws, the
ACA prohibits discrimination on the basis of race, color, national origin, sex, age, or disability. /d. at §
18116(a).

The Refusal Statutes must be read to coexist with the statutory nondiscrimination requirements
of the ACA and similar state nondiscrimination laws — such as the Washington law against
discrimination, Chapter 49.60 RCW. If a nondiscrimination requirement has any meaning in the health
care context, it must mean that a patient cannot be refused care simply because of their race, color,
national origin, sex, age, or disability. And as courts have recognized, the prohibition on sex
discrimination under the federal civil rights statutes should be interpreted to prohibit discrimination
against transgender people. See Whitaker by Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ.,
858 F.3d 1034, 1049-50 (7th Cir. 2017) (discrimination against transgender students violates Title IX,
which is the basis for the ACA’s prohibition on sex discrimination); ); see also EEOCv. R.G. & G.R. Funeral
Homes, Inc., 2018 WL 1177669 at *5-12 (6th Cir. Mar. 7, 2018) (Title VII). Notwithstanding these
protections, as well as explicit statutory protections from discrimination based on gender identity and
sexual orientation in many states, including in Washington state (see e.g., RCW 49.60.030 and RCW
49.60.040(26)), the Proposed Rule invites providers to discriminate against LGBT patients, particularly
transgender people.

6. The Rule Also Appears Aimed at Pre-Empting State Laws That Expand Access to Health Care or
Otherwise Immunizing Violations of State Law
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The Proposed Rule creates even more concern with regard to its intended effect on state law.
The Preamble devotes extensive discussion to “Recently Enacted State and Local Government Health
Care Laws” that have triggered some litigation by “conscientious objectors,” 83 FR 3888, characterizing
those disputes as part of the rationale for the Rule. Although the Department states it “has not opined
on or judged the legal merits of any of the” catalogued state and local laws, it uses these laws “to
illustrate the need for clarity” concerning the Refusal Statutes that are the subject of the Proposed Rule.
83 FR 3889.

But no clarity, only more questions ensue, because the Proposed Rule does not explain how its
requirements interact with state and local law (nor does it provide any statutory authority on which
those requirements rest under federal law, as discussed above). The Rule’s expansion of definitions,
covered entities, and enforcement mechanisms appears to impermissibly invite institutions and
individuals to violate state law, and to attempt somehow to inhibit states from enforcing their own laws
that require institutions to provide care, coverage, or information (see e.g. RCW 48.43.065). The
Proposed Rule also includes a troubling preemption provision, which specifies state and local laws that
are “equally or more protective of religious freedom” should be saved from preemption, 83 FR 3931,
and ignores the importance of maintaining the protection of other state laws, such as laws mandating
non-discrimination in the provision of health care or requiring that state funding be available for certain
procedures.

Washington State as a lawsuit to enforce our state’s Reproductive Privacy Act, Chapter 9.02
RCW, a 1991 law enacted by voter initiative that guarantees fundamental rights for Washington state
residents, is cited as part of the rationale for the Rule. See 83 FR 3889; see also Coffey v. Pub. Hosp. Dist.
No 1, 15-2-00217-4 (Skagit Cnty. Super. Ct. June 20, 2016). Further, the Proposed Regulation and its
treatment of state and local laws put at risk not only the Reproductive Privacy Act, but also our states’
strong anti-discrimination protections including the Washington State Equal Rights Amendment, Wash.
Const. Art. XXXI, the Washington Law Against Discrimination, Chapter 49.60 RCW, the Reproductive
Parity Act, SSB 6219, 65™ Leg. (Wa. 2018) (amending 48.43 RCW), and the Washington Death with
Dignity Act, Chapter 70.245 RCW.

The Rule, if it survives in any fashion, should clarify that it creates no new preemption of state or
local laws. That is because any preemption must be limited to that which already existed, if any, by
virtue of the extremely limited, pre-existing Refusal Statutes. These regulations cannot create new
gutting of state and local mandates.

7. The Rule Would Violate the Establishment Clause Because It Forces Unwilling Third Parties to
Bear Serious Harms From Others’ Religious Exercise

The Proposed Rule imposes the significant harms on patients identified above in service of
institutional and individual religious objectors. It purports to mandate that their religious choices take
precedence over providing medical information and health care to patients. But the First Amendment
forbids government action that favors the free exercise of religion to the point of forcing unwilling third
parties to bear the burdens and costs of someone else’s faith. As the Supreme Court has emphasized,
“[t]he principle that government may accommodate the free exercise of religion does not supersede the
fundamental limitation imposed by the Establishment Clause.” Lee v. Weisman, 505 U.S. 577, 587
(1992); accord Bd. of Educ. of Kiryas Joel Village School Dist. v. Grumet, 512 U.S. 687, 706 (1994)
(“accommodation is not a principle without limits”).

10
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Because the Rule attempts to license serious patient harms in the name of shielding others’
religious conduct, it is incompatible with our longstanding constitutional commitment to separation of
church and state. See Estate of Thornton v. Caldor, Inc., 472 U.S. 703, 708-10 (1985) (rejecting, as
Establishment Clause violation, law that freed religious workers from Sabbath duties, because the law
imposed substantial harms on other employees); see also Texas Monthly, Inc. v. Bullock, 489 U.S. 1, 14,
18 n.8 (1989) (plurality opinion) (invalidating sales tax exemption for religious periodicals, in part
because the exemption “burden[e]d nonbeneficiaries markedly” by increasing their tax bills). The
Department should withdraw the Rule to avoid its violation of the Establishment Clause.

8. The Rule Unnecessarily Expands Compliance Tools, Without Clear Due Process Protections,
and Risks Overzealous Enforcement That Would Harm Patient Care

Finally, the Department provides no evidence that existing enforcement mechanisms are
insufficient to educate providers, investigate and conduct compliance reviews, and address any
meritorious complaints under the Refusal Statutes. Yet the Department itself, in a woefully inadequate
and low estimation, concedes that at least hundreds of millions of dollars will be spent by health care
providers to attempt to comply with the new requirements the Proposed Rule purports to create.
Moreover, the Rule proposes ongoing reporting requirements for five years after any investigation of a
complaint or compliance review, regardless of its outcome; purports to empower the Department to
revoke federal funding before any opportunity for voluntary compliance occurs; allows punishment of
grantees for acts, no matter how independent, of sub-recipients; and lacks clarity as to any procedural
protections that a grantee may have in contesting enforcement actions. If the entire Rule is not
withdrawn, its enforcement powers and obligations should be substantially scaled back, and full due
process protections should clearly be identified and provided if any funding impact is threatened, see,
e.g., 45 C.F.R. §§ 80.8-80.10 (Title VI due process protections).

The Rule contemplates an enormous outlay of funds to implement a complex, extreme

compliance scheme that will only serve to divert funds away from the provision of high-quality health
care to those who need it most.

For the foregoing reasons, the Department should withdraw the Proposed Rule. If it fails to do
so, it must substantially modify the Proposed Rule so as, at a minimum, not to exceed the terms of and
congressional intent behind the underlying statutes.

Sincerely,

T

Fajer Saeed Ebrahim
If/ When/How Reproductive Justice State Fellow

11
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March 27, 2018

U.S. Department of Health and Human Services
Office for Civil Rights

Attention: Conscience NPRM, RIN 0945-ZA03
Hubert H. Humphrey Building

Room 509F

200 Independence Avenue, S.W.

Washington, D.C. 20201

RE: Public Comment in Response to Proposed Rule, “Protecting Statutory
Conscience Rights in HealthCare, Department of Health and Human Services,
Office for Civil Rights RIN 0945-ZA03

To whom it may concern:

This comment is in response to the Proposed Rule, “Protecting Statutory Conscience
Rights in HealthCare; Delegations of Authority” for the Department of Health and
Human Services, Office for Civil Rights RIN 0945-ZA03.

This comment is provided on behalf of the LGBT Community Advisory Board of
Washington, DC. The LGBT Community Advisory Board is comprised of members of
the Washington, DC metropolitan community who wish to support research and
education toward the advancement of lesbian, gay, bisexual, transgender, queer
and intersex health in our region.

This comment commends certain clauses in the "ESTIMATED BENEFITS” provision
of the Proposed Rule, however, not as they are currently intended to be
interpreted. Specifically, we agree that “in supporting a more diverse medical
field, the proposed rule would create ancillary benefits for patients...a
society free from discrimination...” Securing a diverse health care professional
workforce is critical to ensure that children and adults from all racial, ethnic, sexual
and gender minority, socioeconomic, religious and geographic backgrounds see role
models in their health care providers that reflect their cultures, preferences and
values and to ensure that the highest quality health care is provided to all. Health
care professionals currently do not reflect the racial, ethnic, sexual, gender, and
religious diversity of Americans in need of health care services.

The Proposed Rule as it is written is troublesome in several ways. Most
concerning is a lack of balance between protections of health care
professionals and the patients they serve. A patient enters into a relationship
with a health care professional for certain services that affect the life and health of
the patient. Historically, rules of conscience protecting health care providers have
been limited to performing direct and highly controversial procedures such as
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abortion and sterilization. This proposed rule goes much farther in allowing health
care providers to refuse appointment scheduling, ancillary services, symptom relief
or other services to a woman who has recently had an abortion: this is detrimental
to the health and life of the patient. The proposed rule suggests that any action,
even if tangential to a health care service, could be refused on the basis of moral
conviction. Refusing to provide a referral to any individual in need of health care
services on the basis of religion is in direct violation of the Hippocratic Oath.

Lesbian, gay, bisexual, transgender, queer and intersex individuals already face
discrimination in the health care system and denial of care. This proposed rule
exacerbates an already unequal system and widens health disparities to
privilege those with the most power at the expense of those with the least.
The broad scope of the Proposed Rule could lead health care providers to
discriminate against patients for any health service, simply because the health care
professional claims to have a moral reason to do so. This could prevent protected
classes of people, based on race, ethnicity, nationality, sexual orientation, gender
identity, religion or other reasons from receiving lifesaving services and/or services
critical to quality of life simply because the health care provider objects to providing
care to that patient.

Specifically, we are concerned that the proposed rule could prevent health care
services that patients have a right to and deserve, including:
e Access to birth control and family planning
e In vitro fertilization for lesbian and gay couples and/or transgender persons
e Treatment for individuals with HIV/AIDS
¢ Hormone replacement therapy and indicated gender-affirming surgical
interventions for transgender individuals
End of life care
¢ Basic health care for any sexual or gender minority to whom a health care
provider states a moral objection to treating for any reason.

These risks are not hypothetical. In the 2017 federal case Conforti v. St.
Joseph’s Healthcare System, a transgender man was denied a medically indicated
hysterectomy; a Catholic hospital refused his surgery on the basis of his gender. In
another documented case, a pediatrician refused care of an infant based on the
sexual orientation of the child’s parents.! In another recent case, a patient with HIV
was refused medication by a hospital.? Another hospital discharged a transgender
teen admitted for suicidal ideation who ended up completing suicide.?
Approximately, 29% of transgender people in a 2017 survey reported being refused
basic health care simply because of their gender identity and a similar percentage
were assaulted in medical settings.?

Furthermore, health insurance coverage for any sexual or gender minority,
racial/ethnic minority, religious minority or any other person could be compromised
or completely lost in order to cater to a stated religious or moral belief of a health

! Baldas, T. (2015). Pediatrician wouldn't care for baby with 2 moms. Detroit Free Press. Available at
https://www.freep.com/story/news/local/michigan/macomb/2015/02/18/discrimination-birth/23640315/
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MASSACHUSETTS 40 COURT STREET £17-357-0700 PHONE
LAW REFORM SUITE 800 617-357-0777 FAX
INSTITUTE

BOSTON, MA 02108 WWW.MLRI.ORG

March 27, 2018

U.S. Department of Health and Human Services
Office for Civil Rights

Attention: Conscience NPRM, RIN 0945-ZA03
Hubert H. Humphrey Building

Room 509F

200} Independence Avenue, S.W.

Washington, D.C. 20201

Submitted electronically to https://'www.regulations. gov/comment?D=HHS-OCR-2018-0002-
0001

RE: Public Comment in Response to the Proposed Regulation, Protecting Statutory
Conscience Rights in Health Care RIN 0945-ZA03

To Whom It May Concern:

I am writing on behalf of the Massachusetts Law Reform Institute (MLRI) in response to the
request for public comment on the proposed rule entitled, “Protecting Statutory Conscience
Rights in Health Care” published January 26, MLREI is a Massachusetts statewide nonprofit
poverty law and policy center. Its mission 1s to advance economic, racial and social justice
through legal action, policy advocacy, coalition building, and community outreach. MLRI also
serves as the statewnde poverty law support center for the Massachusetts civil legal services
delivery system, providing expertise and support to local legal aid programs and also to social
service, health care and human service providers, and other community organizations that serve
low income people.

MLRI strongly opposes this proposed rule. It will make it more difficult for many patients
including women, LGBTQ people, people of color, people living with HIV, people with
substance use disorders, immigrants and low-income people to obtain access to medically
necessary care. The regulations as proposed would introduce overly broad and poorly defined
language to the existing law that already provides ample protection for the ability of health care
providers to refuse to participate in a health care service to which they have moral or religious
objections. Far from clarifying existing law, the proposed rule sows confusion and conflicts with
existing laws such as the Emergency Medical Treatment and Labor Act, Title VIL legal
principles of informed consent, and existing jurisprudence on the Establishment Clause

The proposed rule will increase the likelihood of vulnerable patients facing discrimination and
provide no protections for patients being demied care, even in emergencies. As drafted, the rule
would not even require that patients be informed of all their potential treatment options and
referred to alternative providers of needed care. If finalized, the proposed rule will represent a
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radical departure from the Department’s mission to combat discrimination, protect patient access
to care, and eliminate health dispanties

For these reasons, MLRI urges HHS to rethink this ill-considered proposed rule and withdraw it
in 1ts entirety.

Yours truly,

Victoria Pulos
Semior Health Law Attorney
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Every physician matters, cach patient counts,

March 23, 2018

The Honorable Alex Azar

Secretary

U.S. Department of Health and Human Services
Hubert H. Humphrey Building

200 Independence Avenue SW

Washington, D.C_, 20201

Re: 45 CFR Part 88; HHS-OCR-2015-0002; RIN 0945-ZA03
Dear Secretary Azar;

I am submitting the following comments on behalf of the 25,000 physicians,
residents and medical students of the Massachusetts Medical Society (MMS) in
response [0 the notice of proposed rulemaking “Protecting Statutory Conscience
Rights in Health care, Delegations of Authonty.”™ 45 CFR, Part 88, HHS-OCR-
2018-0002; RIN (0945-ZA03, As the following comments detail, the MMS is
strongly opposed to these proposed rules. which would underming the basic
tenets of a phyvsician’s ocath to provide care to all patients.

The proposed rule would expand the ability of individuals and entities in health
care settings to elect not to participate in activities that they deem contrary to
their religious and/or moral beliefs. It would also make the Office of Civil Rights
(OCR) responsible for the oversight and enforcement of complaints made on
those grounds.

The MMS recognizes the importance and value of allowing phyvsicians and other
clinicians not to participate in interventions that they personally feel to be
immoral; however, existing “conscience clauses™ encoded in state law, federal
statutes, institutional policies, and professional societies” policies—including the
policies of the MMS—already provide such protections."”

If passed. this proposed rule would therefore create a problem where none exists,
and would exacerbate an exsting one. In explaming the grounds for this
proposed rule, the OCR has cited a recent increase in complaints from clinicians
who claim to have been compelled to participate in interventions to which they
were morally opposed. However, the number of such claims—36 complaimts in a
threg=month pericd—is so modest as to suggest that existing mechanisms to
protect physicians are operating as well as could reasonably be expected. ™

The proposed rule would expand the already sufficient provisions far bevond the
scope needed to protect the religious freedom of clinicians, and in so doing,
would further jeopardize vulnerable patients” access to health care,
Discrimination towards patients is a significant issue under the curment svstem: in
2017, the OCR received over 30,000 complaints on behalf of patients on the
basis of discrimination and/or privacy violations, ™ If the proposed rules are
adopted, even more patients will face discrimination in healtheare,
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The MMS has long held anti-discriminatory policies affirming the nghts of all patients to evidence-based
health care. Specifically. our policy states that the MMS “strongly supports the rights of individuals to
health, happiness, and liberty regardless of sexuval orientation, gender identity, or nationality, and urges all
governments to recognize these rghts” Physicians have a fundamental duty to care for all patients.

If this rule were enacted as written. it would erode the essential right to care for already disadvantaged
patient populations, including but not limited to patients on the LGBTOQ) spectrum—particularly
transgender patients—and patients seeking abortion services. The rule could also have negative public
health consequences on a population level. We are concerned that a misreading of this policy could lead
to consequences such as chinicians bemng punished for refusing to treat patients who are not vacemated
due to religions beliefs; decreases in school immunization rates; undermining of public health efforts to
protect children against vaceine preventable discases; and interference with hospital programs which
require healthcare workers to be immunized against influenza.

Furthermore, the proposed rule contravenes the intent upon which protections to religious freedom are
based. The fundamental right underlyving religious tolerance 1s the rght to freedom from discrimination
on the basis of religion, Encouraging discrimination against vulnerable patient populations by warping
religious freedom protections for clinicians is an affront to the principles on which religious freedom is
fundamentally based.

As physicians, we have an obligation to ensure patients are treated with dignity while accessing and
receiving the best possible care to meet their clinical needs. We will not and cannot, in good conscience.,
compromise our responsibility to heal the sick based upon a patient’s racial identification, national or
ethmic ongin, sexual onentation, gender identity, religious affiliation, disability, immigration status, or
economic status. In view of this, the Massachusetts Medical Society opposes this current rulemaking. We
look forward to working with you on other 1ssues to help improve the health and welfare of our patients
and physicians who serve them,

Sincerely,

Henry L. Dorkin, MD, FAAP

! https:/ fwww thehastingscenter org/briefingbook/conscience-clauses-health-care-providers-and-parents/#
! hitp:/ fwww. massmed. org/ Governance-and-Leadership/Policies - Proced ures-and- Bylaws/ M MS-Palicy-
Compendium-{pdf]/

5ee policies on “Medical Education/Performing Procedures” and “Abortion”

B https://khn.org/news/at-new-health-office-civil-rights-means-doctors-right-to-say-no-to-patients/

¥ https:fwww hhs. gov/sites/default/filesTy-2019-budget-in-brief. pdf

HHS Conscience Rule-000064201



Case 3:19-cv-02769-WHA Document 57-3 Filed 09/09/19 Page 43 of 190

Exhibit 104



Case 3:19-cv-02769-WHA Document 57-3 Filed 09/09/19 Page 44 of 190

HHS Conscience Rule-000161033



Case 3:19-cv-02769-WHA Document 57-3 Filed 09/09/19 Page 45 of 190

HHS Conscience Rule-000161034



Case 3:19-cv-02769-WHA Document 57-3 Filed 09/09/19 Page 46 of 190

the essential functions of the job.* The proposed rule must ensure that the long-standing balance set
in Title VII between the right of individuals to enjoy reasonable accommodation of their religious
beliefs and the right of employers to conduct their businesses without undue interference is
maintained.

While the proposal does identify “avoidance of undue burden on the health care industry” as a
policy objective, that is limited to the newly proposed section 88.4 regarding assurance and
certifications of compliance.> Nowhere does it discuss, even in passing, the complex issues that will
arise if employees or institutions cannot meet their obligations under existing employment, anti-
discrimination, or provision-of-service law because of their conscientious objections.

As Title VII provides protection for individual beliefs while still ensuring employers can operate
their businesses as they see fit, so too do other existing federal and state civil rights laws balance the
religious and other rights of providers with the very real need to protect patients against
discrimination—including the adverse consequences of health care refusals—based on a variety of
characteristics, such as race, gender, sexual orientation, immigration status, disability, and HIV
status.®

For example, the Medicare program places conditions of participation on providers and institutions,
including requiring Medicare Advantage organizations to provide access to all of the benefits of the
Medicare fee-for-service program’ and holding hospitals to “Conditions of Participation” to ensure
that patients’ rights are respected and that they received medically appropriate care.® Troublingly,
the proposed rule does not explore the interaction between its mandate and these kinds of existing
protections.

Additionally, the proposed rule does not define “discrimination.” This lack of clarity regarding what
constitutes discrimination may undermine non-discrimination laws. Because of the potential harm
to individuals if religious refusals were allowed, courts have long rejected arguments that
religiously affiliated organizations can opt out of anti-discrimination requirements.” Instead, courts
have held that the government has a compelling interest in ending discrimination and that anti-

“*NPRM at 3880.

5 NPRM at 3897.

¢ See, e.g. Nondiscrimination in Health Programs and Activities, 80 Fed. Reg. 54,172, 54,194 (Sept. 8, 2015)
(codified at 45 C.F.R. pt. 2).

742 U.S.C. § 1395w-22

842 CFR 482.13 (b) (2) (The patient or his or her representative (as allowed under State law) has the right to make
informed decisions regarding his or her care. The patient's rights include being informed of his or her health status,
being involved in care planning and treatment, and being able to request or refuse treatment. . . .

(3) The patient has the right to formulate advance directives and to have hospital staff and practitioners who provide
care in the hospital comply with these directives)

° See e.g., Bob Jones Univ. v. United States, 461 U.S. 574 (1983) (holding that the government’s interest in
eliminating racial discrimination in education outweighed any burdens on religious beliefs imposed by Treasury
Department regulations); Newman v. Piggie Park Enters., Inc., 390 U.S. 400 (1968) (holding that a restaurant owner
could not refuse to comply with the Civil Rights Act of 1964 and not serve African-American customers based on
his religious beliefs); Dole v. Shenandoah Baptist Church, 899 F.2d 1389, 1392 (4th Cir. 1990) (holding a religious
school could not compensate women less than men based on the belief that “the Bible clearly teaches that the
husband is the head of the house, head of the wife, head of the family™); Hamilton v. Southland Christian Sch., Inc.,
680 F.3d 1316 (11th Cir. 2012) (reversing summary judgment for religious school that claimed a religious right to
fire teacher for becoming pregnant outside of marriage).
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