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provisions. For these reasons, CMA urges the Department to withdraw the Proposed Rule in its
entirety.

1. The Proposed Rule Expands the Scope of Existing Conscience Protections to
Negatively Affect Access to Care.

CMA is concerned with the overly broad application of existing conscience protection laws and
the expansion of the definitions in the Proposed Rule. The language of the Proposed Rule would
allow any entity involved in a patient’s care—f{rom a hospital board of directors to the
receptionist that schedules procedures to use their personal beliefs to dictate a patient’s access to
care. The Proposed Rule defines common phrases and words used throughout existing refusals of
care laws and civil rights laws in ways that stretch their intended meaning beyond recognition.
For example, the definition of “assist in the performance” greatly expands the types of services
that can be refused to include “any program or activity with an articulable connection to a
procedure, health care service, health program, or research activity.”? In fact, merely “making
arrangements for the procedure,” no matter how tangential, would be included in the reach of the
Proposed Rule.® This means individuals not “assisting in the performance” of a procedure within
the ordinary meaning of the term, such as the office scheduler, the technician charged with
cleaning surgical instruments, and other medical office and hospital employees, can now assert a
new right to refuse care based on their religious and moral convictions. Such an interpretation is
potentially disruptive to the normal operations of a medical office or other health care facility
and impede the provision of necessary care to patients.

Similarly, the Proposed Rule’s definition of “referral” goes beyond any understanding of the
term, allowing refusals to provide any information, “by any method, pertaining to a health care
service, activity, or procedures[.]” This include information “related to availability, location,
training, information resources, private or public funding or financing, or directions” that could
help an individual to get the health care service they need.* Such an expansive definition could
prevent patients from getting information about the availability of comprehensive health care
options in their state. CMA believes that these overly broad definitions will result in denial of
care and miscommunication to patients without meaningfully advancing physicians’ rights of
conscience.

Furthermore, the Proposed Rule’s new and expanded definitions often exceed, or are not in
accordance with, existing definitions contained within the existing laws OCR seeks to enforce.
For example, “health care entity” is defined under the Coats and Weldon Amendments to include
a limited and specific range of individuals and entities involved in the delivery of health care.

2 Proposed Rule, 83 Fed. Reg. at 3923.
3.
41d. at3924.
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However, the Proposed Rule attempts to combine separate definitions of “health care entity”
found in different statutes and applicable in different circumstances into one broad term by
including a wide range of individuals, e.g., not just health care professionals, but any personnel,
and institutions, including not only health care facilities and insurance plans, but also plan
sponsors and state and local governments. This impermissibly expands statutory definitions and
will create confusion, impeding patients’ access to needed health care services and information.

2. CMA Opposes Discrimination in the Provision of Health Care and Supports Patient
Access to Comprehensive Health Care.

CMA is concerned that the Proposed Rule undermines anti-discrimination protections,
particularly with regard to reproductive health, sexual orientation, and gender identity. Since
2012, the Office for Civil Rights has interpreted Section 1557 of the Affordable Care Act’s® sex
discrimination prohibition to extend to claims of discrimination based on gender identity or sex
stereotypes and accepted such complaints for investigation. Section 1557’s protections assist
populations that have been most vulnerable to discrimination, including lesbian, gay, bisexual,
and transgender individuals, and help provide those populations equal access to health care and
health coverage. Such individuals experience discrimination in obtaining health care which lead
to lack of preventative care or delayed care.® Section 1557 seeks to address factors that impact
access to care for certain populations but does not force physicians to violate their medical
judgment. Rather, covered entities, including insurers, must “apply the same neutral,
nondiscriminatory criteria [used] for other conditions when the coverage determination is related
to gender transition.”’

California law explicitly prohibits discrimination based on sex, sexual orientation, or gender
identity,® among other factors. California law provides that persons holding licenses under the
provisions of the Business & Professions Code, such as physicians, are subject to disciplinary
action for refusing, in whole or in part, or aiding or inciting another licensee to refuse to perform
the licensed services to an “applicant” (patient) because of any characteristics under the Unruh
Civil Rights Act, that is, the applicant’s race, color, sex, religion, ancestry, disability, marital

345 CFR. §§92.2,92.206, 92.207.

6 LAMBDA LEGAL, WHEN HEALTH CARE ISN'T CARING: LAMBDA LEGAL'S SURVEY ON DISCRIMINATION AGAINST
LGBT PEOPLE AND PEOPLE LIVING WITH HIV (2010). Forum: How Discrimination Damages Health Care in
LGBTQ Communities, NPR (March, 21, 2018), https://www.npr.org/sections/health-
shots/2018/03/21/594030154/forum-how-discrimination-damages-health-in-1gbtq-communities

7 Nondiscrimination in Health Programs and Activities, 81 Fed. Reg. 31435 (proposed May 18, 2016) (to be codified
at45 CFR. pt. 92).

8 See generally, CAL. CIv. CODE §51 (The Unruh Civil Rights Act) (" All persons within the jurisdiction of this state
are free and equal, and no matter what their sex, race, color, religion, ancestry, national origin, disability, medical
condition, genetic information, marital status, sexual orientation, citizenship, primary language, or immigration
status are entitled to the full and equal accommodations, advantages, facilities, privileges, or services in all business
establishments of every kind whatsoever.”
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under accepted ethical medical standards, CMA policy provides that no physician should be
required to act against their moral principles. Similarly, while CMA supports the training of all
OB/GYN residents and appropriate other residents in primary care specialties in the basic skills
of performing abortions, CMA also supports the concept of choice for residents in training,
allowing each resident to choose whether or not to participate in elective abortions. CMA has
prioritized the physician-patient relationship, and seeks to ensure that health care systems do not
interfere with physician-patient communications on reproductive health care, and that access to
reproductive health care services is preserved. These principles properly preserve the conscience
rights of physicians and their role in providing patient care.

American Medical Association (AMA) policy also recognizes that “at times the expectation that
physicians will put patients [sic] needs and preferences first may be in tension with the need to
sustain moral integrity and continuity across both personal and professional life.”'® However, it
recognizes that this freedom is not unlimited: “[p]hysicians are expected to provide care in
emergencies, honor patients informed decisions to refuse life-sustaining treatment, and respect
basic civil liberties and not discriminate against individuals in deciding whether to enter into a
professional relationship with a new patient.”!” Physicians must consider the harm to patients
from refusing to provide treatment and whether the patient will be able to access needed
treatment from another physician. The AMA also recognizes that physicians must clearly
communicate to the patient which services a physician will or will not provide before entering
into a physician-patient relationship, as well as inform patients about all relevant options for
treatment, even those to which the physician has conscientious objections.®

The Committee on Ethics of American College of Obstetricians and Gynecologists (AGOG) has
adopted a number of recommendations that “maximize respect for health care professionals’
conscience without compromising the health and well-being of the women they serve.”!® Similar
to the AMA opinion, the ACOG opinion recommends that physicians give patients accurate and
unbiased information, as well as clearly communicate any moral objections they may have. The
ACOG opinion further recognizes that physicians have a duty to refer their patients to other
providers for services they cannot provide due to reasons of conscience, and to provide such
services in an emergency situation where a referral is impossible. ACOG concludes:
“Lawmakers should advance policies that balance protection of providers’ consciences with the
critical goal of ensuring timely, effective, evidence-based and safe access to all women seeking

16 American Medical Association, Policy E-1.1.7, "Physician Exercise of Conscience." Code of Medical Ethics.
Adopted 2016.

7 1d.

18 Id.

19 American College of Obstetricians and Gynecologists (ACOG), The Limits of Conscientious Refusal in
Reproductive Medicine, ACOG Committee on Ethics Opinion Number 385, 5. Adopted November 2007.
Reaffirmed 2016).

HHS Conscience Rule-000151670



Case 3:19-cv-02769-WHA Document 57-2 Filed 09/09/19 Page 7 of 420

CMA Comments

Conscience NPRM, RIN 0945-ZA03
March 27, 2018

Page 6

reproductive services.”?’ The Proposed Rule falls short of this aim and the principles of CMA
and AMA policies by expansively interpreting existing protections without properly balancing
the needs of patients and physicians.

4. Current Federal and State Law Protect the Rights of Physicians and Patients

Existing federal and state laws protect the rights of physicians by allowing states to take nuanced
positions on the protecting the conscience rights of health care workers, particularly with regard
to abortion, sterilization, and aid-in-dying. Section 88.3 of the rule incorporates the extensive
existing law protecting the conscience rights of health care providers and institutions, including,
among others, the Church Amendments,?! the Coats-Snowe Amendment?? and the Weldon
Amendment.? In addition, the Affordable Care Act includes health care provider conscience
protections within the health insurance exchange system. The law provides that “no qualified
health plan offered through an exchange may discriminate against any individual health care
provider or health care facility because of its unwillingness to provide, pay for, provide coverage
of, or refer for abortions.”?* Regulations implementing the Act further provide that existing laws
protecting religious freedom and belief, including provider conscience laws, the Religious
Freedom Restoration Act, the ACA’s provisions regarding abortion services, and the ACA’s
preventive health services regulations, continue to apply.?

The Proposed Rule’s provisions are not only redundant but will have a chilling effect on the
enforcement of and passage of state laws that protect access to health care. The preamble of the
Proposed Rule discusses at length state laws that the Department finds objectionable, including
California’s Department of Managed Health Care’s requirement that health insurers must cover
abortion services.? As mentioned in the Proposed Rule, California law requires most health

2rd.

2 The Church Amendments, 42 U.S.C. § 300a-7 (2018).

22 Public Health Service Act, 42 U.S.C. § 238n (2018).

23 The Weldon Amendment, Consolidated Appropriations Act, Pub. L. No. 111-117, 123 Stat 3034 (2009).

242 U.S.C. §18023 (2018).

%45 CFR. §92.2(b)(2).

26 See Proposed Rule, supra note 1, at 3888-89. The health insurers filed a complaint, and OCR found there was no
violation of the Weldon Amendment. Letter from OCR Director to Complainants (June 21, 2016), available at
http://www.adfmedia.org/files/ CDMH ClnvestigationClosureLetter.pdf.
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March 27, 2018

U.S. Department of Health and Human Services
Office for Civil Rights

Attention: Conscience NPRM, RIN 0945-ZA03
Hubert H. Humphrey Building

200 Independence Avenue SW

Room 509F

Washington, DC 20201

RE: RIN 0945-ZA03

To Whom It May Concern:

The California Primary Care Association (CPCA) represents over 1,300 not-for-profit community clinics and
health centers (CCHCs) in California that provide comprehensive, high quality health care services to low-
income, uninsured, and underserved Californians. CPCA member health centers provide nearly 20 million
patient encounters to over 6.2 million patients each year. CCHC patients are primarily low income, often
speak a primary language other than English, come from diverse cultural and ethnic backgrounds, and often
have a limited choice of providers due to language, culture, geographic, or income barriers. The potential
impact of this regulation will fall heavily on those patients who already face enormous barriers to getting the
care they need, making access even harder for vulnerable groups such as those seeking end-of-life care,
persons affected by HIV/AIDS, women, persons of color, and lesbian, gay, bisexual, and transgender
individuals.

I The Proposed Rule is Contrary to the Mission of CCHCs

CPCA strongly believes that employers, including health centers, should maintain the right to hire individuals
who are able to meet the requirements of their job description, including the provision of the full spectrum of
care needed by CCHC patients. Health centers must - by mission and design - conduct their business in a way
that meets the health needs of their specific underserved communities. Any efforts by providers or other
health care personnel to limit the information and access that patients are entitled to receive, even when the
CCHC may not provide those services itself, is incompatible with the mission and function of the organization.
As primary care providers who care for patients and communities, we must maintain the ability of our health
centers to employ individuals who further our mission of providing comprehensive primary and preventive
care and furthering important public health goals.

Nearly all CPCA member health centers have a consumer-majority board of directors that must have the
discretion to build a facility and company culture that reflects the core values and meets the health needs of
their communities. Forcing health centers to employ practitioners regardless of their aversion to clear,
evidence-based public health priorities, such as vaccinations, contraceptives, mental health treatment, and
other services covered under this rule, contradicts the spirit and the efficacy of the community health center
program.
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L. The Proposed Rule Undermines Patient Safety and Medical Standards of Care

The language of this rule is broad and ambiguous enough that medical staff may interpret the regulation to
indicate that they can not only refuse, but decline to tell the patient where he would be able to obtain
lifesaving services or even inform patients of their treatment options. This puts the health of the patient, and
potentially that of others, at risk. Further, the proposed rule threatens informed consent, a necessary
principle of patient-centered decision-making. Informed consent relies on disclosure of medically accurate
information by providers so that patients can competently and voluntarily make decisions about their medical
treatment or refuse treatment altogether. This right relies on two factors: access to relevant and medically-
accurate information about treatment choices and alternatives, and provider guidance based on generally
accepted standards of practice. Both factors make trust between patients and health care professionals a
critical component of quality of care. However, this proposed rule suggests that a medical provider or staff
could refuse to offer information, if that information might be used to obtain a service to which the refuser
objects, allowing staff to impose their own religious beliefs on their patients by withholding vital information
about treatment options. Such an attenuated relationship to informed consent could result in withholding
information that would violate medical standards of care.

. The Office of Civil Rights Should Prevent Discrimination

CPCA appreciates and strongly supports the Office of Civil Rights’ (OCR) efforts to prevent discrimination.
Always, health centers and our employees act without regard to race, religion, ethnicity, gender identity, or
sexual orientation. However, this proposed rule, will in fact discriminate and deny care to disadvantaged and
vulnerable populations. We fear this proposed rule could actually individuals to discriminate against those
seeking essential care. For these reasons, CPCA stands firmly against this proposed rule.

Thank you for the opportunity to comment.

Sincerely,

Andie Patterson
Director of Government Affairs
California Primary Care Association
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program in the rule’s preamble reveals the Department’s intent to permit grantees and
contractors to block access to these health services for unaccompanied minors in the
Department’s custody.

The Proposed Rule also defines common phrases and words used throughout existing refusals of
care laws and civil rights laws in ways that stretch their intended meaning beyond recognition.
For example, the definition of “assist in the performance” greatly expands the types of services
that can be refused to include merely “making arrangements for the procedure” no matter how
tangential.!! This means individuals not “assisting in the performance” of a procedure within the
ordinary meaning of the term, such as the hospital room scheduler, the technician charged with
cleaning surgical instruments, and other hospital employees, can now assert a new right to
refuse. The Proposed Rule’s definition of “referral” similarly goes beyond any understanding of
the term, allowing refusals to provide any information, including location or funding, that could
help an individual to get the care they need.'?

Furthermore, the Proposed Rule’s new and unwarranted expanded definitions often exceed, or
are not in accordance with, existing definitions contained within the statutes the Proposed Rule
seeks to enforce. Specifically, under the Coats and Weldon Amendments, “health care entity” is
defined to encompass a limited and specific range of individuals and entities involved in the
delivery of health care.'® In addition to the statutory definitions of health care entities under the
Coats and Weldon Amendments, the Proposed Rule would expand those definitions to include:
health care personnel; applicants or participants for training or study in the health professions;
laboratories; entities engaging in biomedical or behavioral research; plan sponsors, issuers, or
third-party administrators; and components of State and local governments.'* Such an attempt to
expand the meaning of a statutory term Congress already took the time to define not only fosters
confusion, but goes directly against congressional intent. By expressly defining the term “health
care entity,” Congress implicitly rejected the inclusion of the other terms the Department now
attempts to insert.'

When these impermissibly broad definitions are combined with the expansive interpretations of
the underlying statutes, they work together to further expand refusals of care to allow more
individuals and entities to refuse to provide and to fundamentally block access to health care. For
example, one way the Weldon Amendment is expanded under the Proposed Rule is through the
definition of “discrimination.”!¢ In particular, the Proposed Rule defines “discrimination” against
a health care entity broadly to include a number of activities, including denying a grant or
employment as well as an unspecified catch-all phrase “any activity reasonably regarded as

1 1d. at 180.

12 1d. at 183.

13 The Weldon Amendment, Consolidated Appropriations Act, Pub. L. No. 111-117, 123 Stat 3034 (2009); Public
Health Service Act, 42 U.S.C. § 238n (2018).

14 See Rule supra note 1, at 182.

15 The doctrine of expression unius est exclusion alterius (the expression of one thing implies the exclusion of
others) as applied to statutory interpretation creates a presumption that when a statute designates certain persons,
things, or manners of operation, all omissions should be understood as exclusions.

16 See Rule supra note 1, at 180.
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Conclusion

The Proposed Rule will allow health care providers, hospitals, insurance companies and support
staff to cite personal religious and moral objections in order to dictate patient care by unlawfully
expanding already harmful refusals of care. The Proposed Rule is arbitrary, capricious and
discriminatory, violates multiple federal statutes and the Constitution, is burdensome to states,
contradicts the positions of a wide array of religious groups who support balancing religious
liberty with other critical freedoms, ignores congressional intent, fosters confusion, and harms
patients contrary to the Department’s stated mission. For all of these reasons, the Center calls on
the Department to withdraw the Proposed Rule in its entirety.

Sincerely,
Shilpa Phadke

Vice President, Women’s Initiative
Center for American Progress

15
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facts, and must be responsive to individual patient and consumer needs and wishes. Services
should be offered to all in accordance with their personal beliefs and convictions. The decision to
obtain any health service, including reproductive health care, should remain with the individual.

The Department’s rushed rulemaking process failed to follow required procedures

The Department rushed to publish this rule without first publishing any notice regarding it in its
Unified Regulatory Agenda, as is normally required. The failure to follow proper procedure
reflects an inadequate consideration of the rule’s impact on patients’ health.

We continue to strongly urge all federal agencies to be transparent regarding opportunities for
public comment and active in promoting such opportunities, in order to gather broad feedback
from stakeholders and the general public.

Specific Comments

The Center believes a health care provider’s personal beliefs should not determine the care a
patient receives. That is why we strongly oppose the Department’s proposed rule (“Proposed
Rule”), which seeks to permit discrimination in all aspects of health care.'

The Proposed Rule seeks to unlawfully expand refusals to provide care by attempting to allow
individuals and health care entities who receive federal funding to refuse to provide any part of a
health service or program. In addition, the Proposed Rule unlawfully attempts to create new
refusals. Such expansions exceed the Department’s authority; violate the Constitution;
undermine the ability of states to protect their citizens; undermine critical HHS programs;
interfere with the provider-patient relationship; and threaten the health and well-being of people
across the country and around the world.

By issuing the Proposed Rule and creating a new division within the Office of Civil Rights — the
new “Conscience and Religious Freedom Division” — the Department seeks to inappropriately
use OCR’s limited resources in order to affirmatively allow institutions, insurance companies,
and almost anyone involved in patient care to use their personal beliefs to deny people the care
they need. For these reasons the Center calls on the Department and OCR to withdraw the
Proposed Rule in its entirety.

Expanding religious refusals can exacerbate the barriers to care that LGBTQ individuals
already face.

Every day too many LGBTQ people face discrimination and other barriers to accessing
lifesaving care. These barriers are especially pronounced for transgender patients. The proposed
regulation ignores the prevalence of discrimination and damage it causes and will undoubtedly
lead to increased discrimination and flat-out denials of care for some of the most vulnerable

! Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880 (proposed
Jan. 26, 2018) (to be codified at 45 C.F R. pt. 88) [hereinafier Rule].
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The Proposed Rule attempts to inappropriately broaden religious exemptions in a way that
can lead to dangerous denials of medically necessary treatments.

The Department and OCR are attempting to require a broad swath of entities to allow individuals
to refuse “any lawful health service or activity based on religious beliefs or moral convictions
(emphasis added).”® Read in conjunction with the rest of the Proposed Rule, it is clear this is
intended to allow any entity involved in a patient’s care—f{rom a hospital board of directors to
the receptionist that schedules procedures—to use their personal beliefs to determine a patient’s
access to care.

The Proposed Rule tramples on states’ and local governments’ efforts to protect patients’
health and safety, including their nondiscrimination laws.

The Department claims that its unwarranted new interpretations of federal law supersede laws
passed by state and local governments to ensure patients’ access to health care. By claiming to
allow individuals and institutions to refuse care to patients based on the providers’ religious or
moral beliefs in such a sweeping way, the proposed rule creates conflicts with hundreds of state
and local nondiscrimination laws around the country that apply to health care. It therefore is
disingenuous for the Department to claim that the proposed rule “does not impose substantial
direct effects on States,” “does not alter or have any substantial direct effects on the relationship
between the Federal government and the States,” and “does not implicate” federalism concerns
under Executive Order 13132.

The Proposed Rule will carry severe consequences for providers and undermine the
provider-patient relationship

The Proposed Rule threatens informed consent, a necessary principle of patient-centered
decision-making intended to help balance the power dynamics between health providers and
patients and ensure patient-centered decision-making.’ Informed consent requires providers
disclose relevant and medically accurate information about treatment choices and alternatives so
that patients can competently and voluntarily make decisions about their medical treatment or
refuse treatment altogether.!® By allowing providers, including hospital and health care
institutions, to refuse to provide patients with information, the Proposed Rule makes it
impossible for patients to have full information regarding treatment options. While the
Department claims the Proposed Rule improves communication between patients and providers,

8 See id. at 12.

9 See TOM BEAUCHAMP & JAMES CHILDRESS, PRINCIPLES OF BIOMEDICAL ETHICS (4th ed. 1994); CHARLES LIDZ ET
AL., INFORMED CONSENT: A STUDY OF DECISIONMAKING IN PSYCHIATRY (1984).

10 See id.
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March 27, 2018

U.S. Department of Health and Human Services
Office for Civil Rights

Attention: Conscience NPRM, RIN 0945-ZA03
Hubert H. Humphrey Building, Room 509F

200 Independence Avenue SW

Washington, DC 20201

VIA ELECTRONIC SUBMISSION

Re: Comments on Notice of Proposed Rule on Protecting Statutory Conscience Rights in
Health Care; Delegations of Authority (Docket No.: HHS-OCR-2018-0002)

We are writing to express our deep concern and full opposition to the Notice of Proposed
Rulemaking (“the proposed rule” or “the NPRM”) on Protecting Statutory Conscience Rights in
Health Care, published by the Department of Health and Human Services (“HHS”) on January
26, 2018. HHS’ proposed rule clearly aims to limit access to healthcare services, including
reproductive healthcare services, by grossly mischaracterizing and expanding federal healthcare
refusal laws at the expense of patient care. We strongly urge HHS to withdraw this NPRM in its
entirety.

Since 1992, the Center for Reproductive Rights has used the power of law to advance
reproductive rights as fundamental human rights worldwide. Our litigation and advocacy over
the past 26 years have expanded access to reproductive healthcare around the nation and the
world. We have played a key role in securing legal victories in the United States, Latin America,
Sub-Saharan Africa, Asia, and Eastern Europe on issues including access to life-saving obstetrics
care, contraception, safe abortion services, and comprehensive sexuality information. We
envision a world where every person participates with dignity as an equal member of society,
regardless of gender; where every woman is free to decide whether or when to have children and
whether or when to get married; where access to quality reproductive healthcare is guaranteed,
and where every woman can make these decisions free from coercion or discrimination.

As articulated below, this NPRM should be withdrawn in its entirety because:

e [t proposes expanding religious and moral refusal laws without protecting access to care,
which historically has harmed women,

LGBTQ individuals, and marginalized communities;

e [t violates the Administrative Procedure Act on multiple grounds, including by severely
and repeatedly exceeding the parameters and authority of the federal refusal laws it
purports to enforce;

It harmfully prioritizes healthcare provider objections over patient care; and

e It is unconstitutional.
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L The Misapplication and Misuse of Healthcare Refusal Laws Harms Women and
Marginalized Individuals and Violates International Human Rights Law.

A. Where religious and moral refusal laws are implemented without protecting
access to healthcare, including reproductive healthcare, women are harmed.

The proposed rule attempts to expand religious and moral refusal laws at the expense of ensuring
access to care. In general, religious and moral refusal laws allow an individual to opt out of
providing a specific healthcare service on religious or moral grounds. Because religious and
moral refusals to healthcare inherently create an impediment to the provision of healthcare,
refusals must be balanced with the patient’s right to receive a healthcare service or benefit, and
should be implemented in a way that ensures the patient’s right to care is protected.! This
principle is protected and advanced by numerous laws, including the Emergency Medical
Treatment and Labor Act (EMTALA), international human rights standards,* and professional
standards set by various medical associations, such as the American College of Obstetricians and
Gynecologists and the American Medical Association.?

When implemented without balancing, religious and moral refusal laws can be and have been
exploited to limit access or deny care, particularly in the field of reproductive healthcare.
Refused services include access to safe pregnancy termination, miscarriage management, and
contraception, which are all necessary to ensure women’s health and wellbeing.

Where healthcare entities prioritize refusals without also ensuring access to care, they risk the
health and safety of patients. For example, researchers have documented numerous instances in
which the Ethical and Religious Directives (“the Directives”) at Catholic hospitals have led
hospital administrators to prohibit doctors from treating patients. Rape survivors have been
denied access to and information about emergency contraception at hospitals that prioritize
religious concerns over patient wellbeing. Likewise, pharmacists with religious objections have
denied women emergency contraception,* making it impossible for some women to obtain
emergency contraception in time to prevent pregnancy.’

! The Supreme Court has held in the past that religious exemptions must be balanced against the impact on women’s healthcare. In Zubik v.
Burwell, the Court ordered the parties to resolve their cases in a way that ensured there would be no impact on women’s access to seamless
contraceptive coverage. Zubik v. Burwell, 136 S. Ct. 1557, 1560 (2016). Similarly, Burwell v. Hobby Lobby rejected the notion that for-profit
corporations’ religious beliefs must be accommodated regardless of the impact—specifically noting that the new accommodation would have an
impact on women that “would be precisely zero.” Burwell v. Hobby Lobby, 134 S. Ct. 2751 (2014).

2 Brief for foreign and international law experts, Lawrence O. Gostin, et al. as Amici Curiae supporting respondents, Zubik v. Burwell, 136 S. Ct.
1557 (2016) (Nos. 14-1418, 14-1453, 14-1505, 15-35, 15-105, 15-119, and 15-191), http://www.scotusblog.com/wp-
content/uploads/2016/02/02.17.16_amicus brief in support of respondents- crr.pdf.

3 The American College of Obstetricians and Gynecologists and the American Medical Association both recognize a duty to refer in order to
safeguard patients’ rights and access to certain reproductive healthcare. See, e.g., American College of Obstetricians and Gynecologists
Committee on Ethics, Committee Opinion No. 385: The limits of conscientious refusal in reproductive medicine, 2007,
https://www.acog.org/Clinical-Guidance-and-Publications/Committee-Opinions/Committee-on-Ethics/The-Limits-of-Conscientious-Refusal-in-
Reproductive-Medicine (“Physicians and other health care providers have the duty to refer patients in a timely manner to other providers if they
do not feel that they can in conscience provide the standard reproductive services that patients request.”); American Medical Association, AMA
Code of Medical Ethics Opinion 1.1.7: Physician Exercise of Conscience, https://www.ama-assn.org/delivering-care/physician-exercise-
conscience (“In general, physicians should refer a patient to another physician or institution to provide treatment the physician declines to
offer.”).

4 Pharmacists in at least twenty-four states have refused to sell birth control or emergency contraception to women. See Gretchen Borchelt,
Pharmacists Can’t Be Allowed to Deny Women Emergency Contraception, U.S. NEWS & WORLD REPORT, Oct. 15, 2012,
http://www.usnews.com/opinion/articles/2012/10/15/pharmacists-cant-be-allowed-to-deny-women-emergency-contraception.

5 See Catholics for Choice (formerly Catholics for a Free Choice), Second Chance Denied: Emergency Contraception in Catholic Hospital
Emergency Rooms (Jan. 2002), http://www.catholicsforchoice.org/wp-content/uploads/2013/12/2002secondchancedenied.pdf.
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Similarly, a study of care for ectopic pregnancies concluded that some Catholic hospitals, based
on the Directives, were “precluding physicians from providing women with ectopic pregnancies
with information about and access to a full range of treatment options [. . .] resulting in practices
that delay care and may expose women to unnecessary risks.”® And in one case of miscarriage
mismanagement, a woman named Tamesha Means was sent home twice by a Catholic hospital,
even though her water had broken after only 18 weeks of pregnancy and she was in excruciating
pain.” The hospital justified its denial of care based on a Directive prohibiting pre-viability
pregnancy termination. Even when Tamesha returned for the third time, now presenting with an
infection, the hospital denied her care until she began to deliver, when the hospital finally tended
to her miscarriage. ®

Mis-implementation of refusal laws may also result in severe sanctions for those who prioritize
patient care over religious concerns. In a widely-reported case, a Catholic hospital provided an
abortion to a woman whose risk of mortality was “close to 100 percent” if she continued the
pregnancy.® The hospital administrator, Sister Margaret McBride, was promptly
excommunicated, ' and the diocese stripped the hospital of its Catholic affiliation.!! The U.S.
Conference of Catholic Bishops supported the sanctions and issued a memo confirming that the
Directive in question does not permit the direct termination of a pregnancy—even to save a
woman’s life. 2

The prioritization and exploitation of refusals over patient care, even in emergency situations,
has already resulted in harm to women who are deprived of healthcare, especially reproductive
healthcare. The NPRM dangerously continues in this vein by failing to address the impacts on
patient care, and may exacerbate the types of harm described above. The NPRM should therefore
be withdrawn in its entirety.

B. Religious and moral refusal laws disproportionately affect marginalized
individuals, including economically disadvantaged women, rural women, and
LGBTQ individuals.

By significantly expanding the reach of federal refusal laws without guaranteeing access to care,
the proposed rule threatens harm to all patients, but may particularly increase the risk of

5 A.M. Foster et al., Do Religious Restrictions Influence Ectopic Pregnancy Management? A National Qualitative Study (Abstract), 21 WOMEN’S
HEALTH ISSUES (Mar.-Apr. 2011), http://www.ncbi.nlm.nih. gov/pubmed/21353977.

7 ACLU, Tamesha Means v. United States Conference of Catholic Bishops, updated June 30, 2015, https://www.aclu.org/cases/tamesha-means-v-
united-states-conference-catholic-bishops?redirect=reproductive-freedom-womens-rights/tamesha-means-v-united-states-conference-catholic-
bishops.

8 In another example, a patient who was 19 weeks pregnant presented with a miscarriage. Instead of providing a uterine evacuation, the Catholic
hospital transferred her to a tertiary medical center and refused to provide medical care even when she became septic with a 106-degree fever—
all because a fetal heartbeat could still be discerned. See Lori R. Freedman et al., When There’s a Heartbeat: Miscarriage Management in
Catholic-Owned Hospitals, 98 AM. J. PUB. HEALTH 1774 (2008), http://www.ncbi.nlm.nih. gov/pmc/articles/PMC2636458/.

¢ Barbara Bradley Hagerty, Nun Excommunicated for Allowing Abortion, NPR, May 19, 2010,
http://www.npr.org/templates/story/story.php?storyld=126985072.

10 Td. Ms. McBride has since regained good standing with the Catholic Church. McBride un-excommunicated, AMERICA MAGAZINE, Dec. 14,
2011.

1 Dan Harris, Bishop Strips Hospital of Catholic Status After Abortion, ABC NEWS, Dec. 22, 2010, http://abecnews. go.com/Health/abortion-
debate-hospital-stripped-catholic-status/story?id=12455295.

12U.8. Conference of Catholic Bishops, The Distinction between Direct Abortion and Legitimate Medical Procedures (June 23, 2010),
http://www.usccb.org/about/doctrine/publications/upload/direct-abortion-statement2010-06-23.pdf.
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exploitation and abuse of refusals at the expense of marginalized individuals. While an objecting
provider presents an obstacle to any patient, it may impose a particularly challenging burden on
marginalized individuals. Economically disadvantaged women, rural women, and LGBTQ
individuals already face barriers to care, including limited financial means, language and cultural
differences, medical providers’ unconscious biases, historic discrimination, and geography.'®
And now a healthcare provider’s religiously motivated refusal to provide care may force a
patient to choose between foregoing care or taking on the burden of locating and traveling to a
non-refusing provider.

An individual who needs to plan a new visit to a non-objecting provider will often need a
flexible work schedule and faces added transportation and child care costs. This creates an
additional hardship, especially for economically disadvantaged women.'* In rural areas, the
closest non-objecting provider may be located far away. For example, after being denied
emergency contraception by her local pharmacist, a woman in Ohio was forced to drive 45 miles
to another pharmacy in order to obtain it.'> Many women in similar situations do not have the
means to make these additional trips.'® The impact of refusals therefore falls heavily on rural
women, who are four times more likely to reside in medically underserved areas.!” Reproductive
health services are especially difficult for them to access, since obstetrics/gynecologic services
and other medical specialties are even less common in rural settings.'® The inappropriate
expansion of refusals under the NPRM will undoubtedly exacerbate this harm.

LGBTQ individuals also face particularly acute barriers to receiving the healthcare they need,
which are compounded by religious and moral refusal laws. Eight percent of lesbian, gay,
bisexual, and queer people and 29 percent of transgender people reported that a doctor or other
healthcare provider had refused to see them because of their actual or perceived sexual
orientation in the year before the survey.'® In a recent study, nearly one in five LGBTQ people,
including 31% of transgender people, said that it would be very difficult or impossible to get the
healthcare they need at another hospital if they were turned away.?’ That rate was substantially
higher for LGBTQ people living in non-metropolitan areas, with 41% reporting that it would be
very difficult or impossible to find an alternative provider.?! When they are able to access care,
many individuals report “that health care professionals have used harsh language towards them,
refused to touch them or used excessive precaution, or blamed the individuals for their health

13 American College of Obstetricians and Gynecologists, Committee Opinion No. 516: Health Care Systems for Underserved Women (Jan. 2012),
http://www.acog.org/Resources-And-Publications/Committee-Opinions/Committee-on-Health-Care-for-Underserved-Women/Health-Care-
Systems-for-Underserved-Women.

14 See, e.g., Kaiser Family Foundation, Women and Health Care: A National Profile 24 (July 2005), available at
https://kaiserfamilyfoundation.files.wordpress.com/2013/01/women-and-health-care-a-national-profile-key-findings-from-the-kaiser-women-s-
health-survey.pdf.

15 Gretchen Borchelt, Pharmacists Can’t Be Allowed to Deny Women Emergency Contraception, U.S. NEWS & WORLD REPORT, Oct. 15, 2012,
http://www.usnews.com/opinion/articles/2012/10/15/pharmacists-cant-be-allowed-to-deny-women-emergency-contraception.

16 1d.

17 See National Women’s Law Center, Fact Sheet: If You Care about Religious Freedom You Should Care about Reproductive Justice! (2014),
https://nwlc.org/resources/if-you-care-about-religious-freedom-you-should-care-about-reproductive-justice/, (citing U.S. Department of Health &
Human Services, Facts about . . . Rural Physicians, http://www.shepscenter.unc.edu/rural/pubs/finding_brief/phy.html).

181d.

19 See Jaime M. Grant et al., Injustice at Every Turn: a Report of the National Transgender Discrimination Survey, NATIONAL GAY AND LESBIAN
TASK FORCE & NATIONAL CTR. FOR TRANSGENDER EQUALITY (2011),
http://www.thetaskforce.org/static_html/downloads/reports/reports/ntds _full.pdf.

20 Shabab Ahmed Mirza & Caitlin Rooney, Discrimination Prevents LGBTQ People from Accessing Health Care, 2016,
https://www.americanprogress.org/issues/lgbt/news/2018/01/18/445130/discrimination-prevents-1gbtq-people-accessing-health-care.

21 1d.
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status.”*? Nearly one-quarter of transgender individuals report delaying or avoiding medical care
when sick or injured, at least partially due to medical providers’ discrimination and disrespect.?

The proposed expansion of federal refusal laws’ reach will fall hardest on these populations,
which already face hurdles in accessing care. As a result, the proposed rule may result in even
more marginalized individuals being harmed as a result of not being able to obtain needed
healthcare. Therefore, the NPRM should be withdrawn in its entirety.

C. The NPRM’s proposed interpretation of religious and moral refusal laws
violates international human rights laws and standards.

International human rights law requires that conscientious objections are permitted only to the
extent that they do not infringe on others’ access to healthcare. This requires the government to
ensure that healthcare personnel’s refusals to provide reproductive healthcare, including abortion
care, on grounds of conscience do not jeopardize women's access to reproductive healthcare.
Indeed, international human rights bodies have consistently noted the need for governments to
strike a balance between protecting the right to demonstrate one’s freedom of conscience and the
right of women to obtain safe and legal reproductive health services. By expanding religious and
moral refusals while completely failing to address how patient care will still be protected, the
proposed rule violates international law.

While international human rights standards recognize the right of medical personnel to
conscientiously object to the provision of sexual and reproductive health services, the exercise of
this right cannot constitute a barrier to the effective enjoyment of sexual and reproductive rights.
United Nations (UN) human rights treaty monitoring bodies have explicitly specified that, at a
minimum, regulatory frameworks must ensure an obligation on healthcare providers to refer
women to alternative health providers in a timely manner,?* must not allow institutional refusals
of care,® and must guarantee that an adequate number of healthcare providers willing and able to
provide abortion services are available at all times in health facilities and within reasonable

22 National Women’s Law Center, Fact Sheet: Health Care Refusals Harm Patients: The Threat to LGBT People and Individuals Living with
HIV/AIDS, May 2014, http://www.nwlc.org/sites/default/files/pdfs/Ight refusals factsheet 05-09-14.pdf (citing Lambda Legal, When Health
Care Isn’t Caring: Lambda Legal’s Survey on Discrimination Against LGBT People and People Living with HIV (2010),
http://www.lambdalegal.org/sites/default/files/publications/downloads/wheic-report when-health-care-isnt-caring. pdf).

23 National Center for Transgender Equality, The Report of the 2015 U.S. Transgender Survey: Executive Summary 3 (2016),
https:/transequality.org/sites/default/files/docs/usts/USTS-Executive-Summary-Decl7.pdf;, National Women’s Law Center, Fact Sheet: Health
Care Refusals Harm Patients: The Threat to LGBT People and Individuals Living with HIV/AIDS, May 2014,
http://www.nwlc.org/sites/default/files/pdfs/Igbt refusals factsheet 05-09-14.pdf (citing Jaime M. Grant, et. al., /njustice at Every Turn: A
Report of the National Transgender Discrimination Survey, NATIONAL GAY AND LESBIAN TASK FORCE & NATIONAL CTR. FOR TRANSGENDER
EQUALITY (2011), http://www.thetaskforce.org/downloads/reports/reports/ntds_full.pdf (internal quotations omitted)).

24 See, e.g., Report of the Committee on the Elimination of Discrimination Against Women, General Recommendation No. 24, 20th-21st Sess.,
Jan. 19-Feb. 5, June 7-25, 1999, ch. I, § 11, U.N. Doc. A/54/38/Rev.1, GAOR, 44th Sess., Supp. No. 38 (1999) [hereinafter CEDAW, General
Recommendation No. 24]; Committee on Economic, Social, and Cultural Rights, General Comment No. 22 (2016) on the Right to Sexual and
Reproductive Health (Article 12 of the International Covenant on Economic, Social and Cultural Rights), 9 14, 43, UN. Doc. E/C.12/GC/22
(May 2, 2016) [hereinafter CESCR, General Comment No. 22]; Committee on the Elimination of Discrimination Against Women, Concluding
Observations on the Combined Fourth and Fifth Periodic Reports of Croatia, § 31, UN. Doc. CEDAW/C/HRV/CO/4-5 (July 28, 2015),
Committee on the Elimination of Discrimination Against Women, Concluding Observations on the Combined Seventh and Eighth Periodic
Reports of Hungary, 54th Sess., Feb. 11-Mar. 1, 2013, 930-31, U.N. Doc. CEDAW/C/HUN/CO/7-8 (Mar. 1, 2013); Committee on Economic
Social, and Cultural Rights, Consideration of Reports Submitted by States Parties under Articles 16 and 17 of the Covenant (Poland), 43d Sess.,
Nov. 2-20, 2009, 9 28, U.N. Doc. E/C.12/POL/CO/5 (Dec. 2, 2009). See also Committee on the Elimination of Discrimination Against Women,
Concluding Observations on the Seventh Periodic Report of Ttaly, §] 41-42, U.N. Doc. CEDAW/C/ITA/CO/7 (July 24, 2017).

25 See Committee on the Rights of the Child, Concluding Observations on the Combined Third to Fifth Periodic Reports of Slovakia, 9 41(f),
U.N. Doc. CRC/C/SVK/CO/3-5 (July 20, 2016).
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geographical reach.?® In addition, any regulations must ensure that allowing conscientious
objections does not inhibit the performance of services in urgent or emergency situations.?’

For example the UN Human Rights Committee, which is charged with interpreting and
monitoring countries’ implementation of the International Covenant on Civil and Political Rights
(“ICCPR?”), has affirmed that governments must ensure that medical professionals’ refusals to
provide abortion care on grounds of conscience do not impede women’s access to legal abortion
services.?® The United States has ratified the ICCPR, meaning that the United States is obligated
to comply with and implement the provisions of the treaty subject to any reservations. The UN
Human Rights Committee and the UN Committee on Economic, Social and Cultural Rights
(“CESCR Committee”) have found that states must introduce regulations and implement
appropriate referral mechanisms in cases of provider conscientious objection.?’ The Committee
on the Elimination of All Forms of Discrimination Against Women® has echoed the need for
adequate referral mechanisms and has noted that “[i]t is discriminatory for a state party to refuse
to provide legally for the performance of certain reproductive health services for women.”3!
Similar findings have also been reached by other UN human rights experts.3 Likewise, the
European Court of Human Rights has found that states are obligated to organize health services
in such a way as to ensure that conscience-based refusals do not prevent women from obtaining
reproductive health services, including abortion services, to which they are legally entitled.>?

UN human rights experts have noted the United States’ particular obligations in this regard.
While conducting a fact-finding visit to the country in 2015, the UN Working Group on
Discrimination Against Women examined U.S. federal and state policies and found that they do
not adequately protect women’s access to reproductive health services. The Working Group’s
report on the visit provided recommendations for improving efforts to eliminate discrimination
and reiterated that:

26 Committee on Economic, Social, and Cultural Rights, General Comment No. 22 (2016) on the Right to Sexual and Reproductive Health
(Article 12 of the International Covenant on Economic, Social and Cultural Rights), 9 14, 43, U.N. Doc. E/C.12/GC/22 (May 2, 2016).

271d., at § 43.

28 Human Rights Committee, Consideration of Reports Submitted by States Parties under Article 40 of the Covenant (Poland), 100th Sess., Oct.
11-29, 2010, § 12, U.N. Doc. CCPR/C/POL/CO/6, (Nov. 15, 2010); Human Rights Committee, Concluding Observations on the Seventh Periodic
Report of Poland, 99 23-24, U.N. Doc. CCPR/C/POL/CO/7 (Nov. 23, 2016).

2% See Human Rights Committee, Concluding Observations on the Sixth Periodic Report of Ttaly, 9 16-17, UN. Doc. CCPR/C/ITA/CO/6 (May
1, 2017); Human Rights Committee, Concluding Observations on the Seventh Periodic Report of Colombia, 99 20-21, U.N. Doc.
CCPR/C/COL/CO/7 (Nov. 17, 2016); Committee on Economic, Social and Cultural Rights, Concluding Observations on the Sixth Periodic
Report of Poland, 19 46-47, U.N. Doc. E/C.12/POL/CO/6 (Oct. 26, 2016). See also Human Rights Committee, Concluding Observations on the
Seventh Periodic Report of Poland, § 23-24, U.N. Doc. CCPR/C/POL/CO/7 (Nov. 23, 2016).

30 Although the United States has not yet ratified the Convention on the Elimination of All Forms of Discrimination Against Women or the
International Covenant on Economic, Social, and Cultural Rights, as a signatory, it nevertheless has international obligations with respect to each.
Michael H. Posner, Assistant Sec’y of State, Bureau of Democracy, Human Rights, and Labor, Address to the American Society of International
Law: The Four Freedoms Turn 70 (Mar. 24, 2011) (transcript available at https://2009-2017.state.gov/j/drl/rls/rm/2011/159195.htm) (“While the
United States is not a party to the [[CESCR], as a signatory, we are committed to not defeating the object and purpose of the treaty.”).
Specifically, a country that has signed a treaty has an obligation “to refrain from acts which would defeat the object and purpose of a treaty” until
it expresses its intention not to become a party. Vienna Convention on the Law of Treaties art. 18, Jan. 27, 1980, 1155 U.N.T.S. 331. While the
United States is not a party to the Vienna Convention, it recognizes that many of the Convention’s provisions have become customary
international law and has signaled its intention to abide by the principles contained in treaties it has signed. See Vienna Convention on the Law of
Treaties, U.S. DEP’T OF STATE, http://www.state.gov/s/l/treaty/faqs/70139.htm.

31 Report of the Committee on the Elimination of Discrimination Against Women, General Recommendation No. 24, 20th-21st Sess., Jan. 19-
Feb. 5, June 7-25, 1999, ch. I, § 11, UN. Doc. A/54/38/Rev.1, GAOR, 44th Sess., Supp. No. 38 (1999).

32 See Interim Report of the Special Rapporteur on the Right of Everyone to the Enjoyment of the Highest Attainable Standard of Physical and
Mental Health, 99 24, 65(m), U.N. Doc. A/66/254 (Aug. 3, 2011).

33 See R.R. v. Poland, No. 27617/04 Eur. Ct. H.R (2011); P. and S. v. Poland, No. 57375/0 Eur. Ct. H.R. (2012).
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[[Jaws on religious or conscience based refusals to provide reproductive health
care in the United States should be reconciled with international human rights
standards. Refusal to provide sexual and reproductive health services on the
grounds of religious freedom should not be permitted where such refusal would
effectively deny women immediate access to the highest attainable standard of
reproductive health care and affect the implementation of rights to which they are
entitled under both international human rights standards and domestic law.3*

The NPRM moves in the opposite direction of the recommendations, and instead prioritizes
religious and moral refusals at the cost of patients’ well-being by allowing a healthcare entity’s
moral or religious beliefs to supersede a patient’s access to healthcare. Furthermore,

the proposed rule appears to allow healthcare entities to refuse to provide information about
available healthcare options, without disclosing the fact that they are choosing to withhold some
information to patients, thus lacking safeguards to ensure continuity of quality patient care when
a provider objects on religious or moral grounds.

In addition to attempting to allow providers to refuse to provide care or information without any
consideration of patient needs, the NPRM, as further explained below, expands the scope of who
can lodge a complaint alleging a violation of religious and moral beliefs to the HHS Office for
Civil Rights (“OCR”), what practices or policies they can complain about, and the consequences
of such complaints against providers and healthcare institutions. This dangerous expansion will
create a chilling effect on providers of certain types of healthcare, leading to further reductions in
healthcare access. The NPRM should therefore be withdrawn in its entirety.

1L The Proposed Rule Violates the Administrative Procedure Act

The proposed rule violates the Administrative Procedure Act (“APA”) on multiple grounds. Not
only does the NPRM suffer from several procedural defects, HHS fails to justify the proposed
rule based on underlying facts and data, and it fails to engage in an appropriate cost-benefit
analysis. Moreover, the proposed rule is arbitrary and capricious, an abuse of discretion, and not
in accordance with law, because it mischaracterizes and inappropriately expands the scope of
underlying federal refusal laws. For all of these reasons, HHS must withdraw the proposed rule
in its entirety.

A. The proposed rule exhibits procedural flaws under the APA and the
Paperwork Reduction Act (PRA).

Under the APA, “agency action, findings, and conclusions found to be . . . without observance of
procedure required by law” shall be “held unlawful and set aside.”*> The NPRM suffers from
multiple procedural defects. First, HHS failed to include any mention of an intent to regulate on
this issue within the Unified Regulatory Agenda, as required by Executive Order 12866.3

34 Human Rights Council, 33d Sess., Report of the Working Group on the Issue of Discrimination Against Women in Law and in Practice on Its
Mission to the United States of America, 9 71, 95(i), U.N. Doc. A/HRC/32/44/Add.2 (Aug. 4, 2016).

355 U.8.C.§ 706(2)(D).

36 Exec. Order No. 12866, 58 F.R. 51735 at Sec. 4(b)-(c) (Oct. 4, 1993).
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Under the APA, “agency action, findings, and conclusions found to be . . . arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with law” shall be set aside.* An agency
must provide “adequate reasons” for its rulemaking, in part by “examin[ing] the relevant data
and articulat[ing] a satisfactory explanation for its action including a rational connection between
the fact found and the choice made.”** The proposed rule is arbitrary and capricious because
HHS failed to consider relevant data and articulate a satisfactory basis for the promulgation of
this NPRM. As stated in the proposed regulation itself, HHS OCR only received ten complaints
based on religious and moral refusal laws from 2008 to 2016, and only 34 complaints from
November 2016 to early January 2018. These numbers pale in comparison to the total number of
complaints OCR receives annually alleging civil rights violations and Health Insurance
Portability and Accountability Act (“HIPAA”) violations. For example, from Oct 1, 2016
through Sept. 30, 2017, OCR received approximately 30,166 complaints.* If 34 of them were
complaints alleging a violation of religious or moral exemption laws, that constitutes less than
one percent of the total volume. These data do not justify or support the NPRM, nor the related
addition of a new office dedicated exclusively to these types of complaints.

Further, as the proposed rule details, under the existing regulatory scheme, HHS already
investigates complaints, and has found violations and negotiated resolutions. The evidence of
past enforcement where complaints were filed and violations found confirms there is no lack of
enforcement here that would warrant rulemaking. In addition, HHS’ existing grant-making
documents already “make clear that recipients are required to comply with the federal health care
provider conscience protection laws.”*® The proposed rule is therefore arbitrary and capricious
because it is not justified by relevant data or facts.

Additionally, this NPRM is arbitrary and capricious because it fails to adequately assess the costs
imposed by this proposed rule by underestimating certain quantifiable costs and completely
ignoring the significant additional costs that would result from delayed or denied care. Executive
Order 13563 requires that each agency make a “reasoned determination that its benefits justify its
costs.”* It also states that “each agency is directed to use the best available techniques to
quantify anticipated present and future benefits and costs as accurately as possible.”*® But this
NPRM makes no attempt to conduct a reasoned cost-benefit analysis. For example, the cost-
benefit analysis provides no quantifiable benefit for the rule’s very purpose—expanding
religious and moral refusal rights—as HHS could not find any quantifiable data to support the
purported benefit of such an expansion.

#5US.C.A. §706(2)(A).

44 Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125 (June 20, 2016) (citing Motor Vehicle Mfrs. Assn. of United States, Inc. v. State
Farm Mut. Automobile Ins. Co., 463 U.S. 29, 103 (1983)). Typically, a court will find an agency action to be arbitrary and capricious if the
agency “has relied on factors which Congress has not intended it to consider, entirely failed to consider an important aspect of the problem,
offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise.” Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43
(1983) (internal citations omitted); Envtl. Def. Fund, Inc. v. Costle, 657 F.2d 275, 283 (D.C. Cir. 1981) (“While we are admonished from rubber
stamping agency decisions as correct, our task is complete when we find that the agency has engaged in reasoned decisionmaking within the
scope of its Congressional mandate.”) (internal citations and quotations omitted).

45 U.S. Department of Health and Human Services FY 19 Budget in Brief 124, https://www.hhs.gov/sites/default/files/fy-2019-budget-in-
brief.pdf.

46 Regulation for the Enforcement of Federal Health Care Provider Conscience Protection Laws, 76 Fed. Reg. 9968, 9972 (2011).

47 Exec. Order No. 13563, 76 FR 3821 at Sec. 1(b) (Jan. 18, 2011).

481d. at Sec. 1(c).
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Consisting of four substantive provisions codified at 42 U.S.C. § 300a-7, the Church
amendments prohibit recipients of federal funding from discriminating against entities and
individuals who refuse to perform, or “assist in the performance” of, sterilizations or abortions
on the basis of religious or moral objections. The Church amendments also prohibit
discrimination against those who do choose to provide abortion or sterilization. Although the
operative text of the proposed rule prohibits, as the Church amendment requires, discrimination
on the basis of past performance of abortion or sterilization in addition to refusals to perform
these services, the silence on this topic in the proposed rule’s preamble speaks volumes. The
preamble entirely neglects to mention the Church amendment’s protection of individuals and
entities that choose to provide abortion and sterilization services, indicating clearly that HHS
intends to prioritize enforcement with respect to complaints related to religious and moral
refusals over discrimination against providers who choose to give care.*?

In the NPRM, HHS proposes to define certain terms that appear in the Church amendments in a
manner that greatly expands the universe of individuals covered by the statute and controverts
the actual text of the statute and the intent of Congress. Therefore, the NPRM is arbitrary and
capricious, an abuse of discretion, and is not in accordance with law.

As a threshold matter, the Church amendments are, as discussed further below, specifically and
deliberately tailored. Nothing in the statutory text or legislative history supports the broadening
of scope attempted by the NPRM. Even what is arguably the most expansive provision, 42
U.S.C. § 300a-7(d), was meant to apply only to biomedical and behavioral research contexts, as
it was enacted under the National Research Service Award Act of 1974, under Title II of the Act
which was specifically titled “Protection of Human Subjects of Biomedical and Behavioral
Research.”>* Legislative debates at the time of passage confirm this limitation. Then-Senator
Biden, stating his support for an exemptions amendment to the Biomedical Research Act—
which eventually became codified as 42 U.S.C. § 300a-7(c)(2) through 42 U.S.C. § 300a-7(d)—
stated the goal of the amendment was to ensure that “no individual or entities shall be required to
participate in biomedical research or experimentation if such activities are contrary to the
intended participants' religious beliefs or moral convictions.”*> Thus, it is arbitrary and
capricious, and not in accordance with law for HHS to conclude that any part of the Church
amendments authorize the agency’s overbroad interpretations as follows:

“Individual” and “Workforce.” Neither “individual” nor “workforce” is defined by the Church
amendments. The proposed rule defines “individual” as “member of the workforce of an entity

33 The substantive provisions of the Church amendments, which begin at 42 U.S.C. § 300a-7(b), are as follows: § 300a-7(b) states that those
receiving federal funds cannot require an individual to “perform or assist in the performance of any sterilization procedure or abortion” if it would
be against the individual’s religious or moral beliefs, and entities similarly cannot be forced to make their facilities available or provide any
personnel for the performance or assistance in the performance of sterilization or abortion. § 300a-7(¢) prohibits discrimination in the
“employment, promotion, or termination of employment,” of physicians or other “health care personnel,” and discrimination “in the extension of
staff or other privileges,” on the basis of one’s past performance or past refusal to perform a sterilization or abortion. § 300a-7(c) further specifies
that any entity receiving a grant or contract for biomedical or behavioral research is prohibited from discriminating in the same context
(employment, staff privileges, etc.) because of a physician or healthcare personnel’s past performance or past refusal to perform a sterilization or
abortion. § 300a-7(d) states that no individual shall be required to perform or assist in the performance of “any part of a [federally funded] health
service program or research activity” if it would be contrary to the individual’s religious or moral beliefs. Finally, § 300a-7(e) specifies that no
entity that receives certain federal funds may deny admission or otherwise discriminate against any applicant for training or study because of the
applicant’s unwillingness to participate in the performance of abortions or sterilizations contrary to the applicant’s religious or moral beliefs.

54 National Research Service Award Act of 1974, Pub. L. No. 93-348, 353-54 (1974).

35120 Cong. Rec. 16, 21540 (June 27, 1974) (Statement of Sen. Biden).
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or health care entity;” “workforce” is defined as “employees, volunteers, trainees, contractors,
and other persons whose conduct, in the performance of work for an entity or health care entity,
is under the direct control of such entity or health care entity, whether or not they are paid by the
entity or health care entity, as well as health care providers holding privileges with the entity or
health care entity.” By including volunteers, contractors, and other non-employees within these
definitions, the proposed rule attempts to significantly and inappropriately broaden the universe
of people who could now claim to be assisting in a procedure under the Church amendments.

The Church amendments’ legislative history demonstrates that only hospitals themselves and
individual physicians and nurses were intended to be protected by the original statute, now
consisting of 42 U.S.C. § 300a-7(b) through 42 U.S.C. § 300a-7(c)(1). On the Senate floor, the
amendment sponsors focused on whether federal funding could be used to force religiously
affiliated hospitals or individual medical personnel to provide abortions or sterilizations against
their beliefs.*° In clarifying to whom the Church amendments would apply, Senator Frank
Church specified that the amendments were “meant to give protection to the physicians, to the
nurses, to the hospitals themselves, if they are religious affiliated institutions.”>’

The articulation of “physicians, . . . nurses, . . . hospitals” stands in clear contrast with the
NPRM'’s proposed class of individuals within the workforce. The NPRM’s definitions open the
door for religious and moral refusals from precisely the type of individuals that the amendments’
sponsor sought to exclude. This arbitrary and capricious broadening of the amendments’ scope
goes far beyond what was envisioned when the Church amendments were enacted.

“Assist in the performance.” This term is undefined in the text of the Church amendments.
Words that are not terms of art and that are not statutorily defined are customarily given their
ordinary meaning.>® The proposed rule provides a definition of “assist in the performance” that
goes far beyond the common understanding of the term. By defining the term as meaning “to
participate in any activity with an articulable connection to a procedure, health service, health
program, or research activity,” the NPRM proposes an unreasonably broad and vague standard
that could allow virtually any member of the healthcare workforce to argue that they are assisting
in the performance of a procedure, from the nurse who sanitizes instruments to a receptionist
scheduling appointments or to a contractor who disposes of a hospital’s waste. The phrase
“articulable connection to a procedure” also disregards the meaning of the word “performance,”
attempting to cast a wider net to those not directly responsible for performing the health care
service.

Legislative history demonstrates that the NPRM’s definition is contrary to the intended scope of
“assisting in the performance.” On the floor of the Senate, Senator Long asked Senator Church,
“[TThis would not, in effect, say that one who sought such an operation would be denied it
because someone working in the hospital objected who had no responsibility, directly or
indirectly, with regard to the performance of that procedure.” Senator Church replied, “The

36 119 Cong, Rec. 8, 9595-9596 (1973).

57119 Cong. Rec. 8, 9597 (1973); see also statement from Sen. Buckley, 119 Cong. Rec. 8, 9601 (“In this amendment, we seek to protect the
right not only of institutions, but of individual doctors and individual nurses.”).

8 In the absence of a statutory definition, “we construe a statutory term in accordance with its ordinary or natural meaning.” FDIC v. Meyer, 510
U.S. 471, 476 (1994).
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Senator is correct.” Senator Church went on to assert: “There is no intention here to permit a
frivolous objection from someone unconnected with the procedure to be the basis for a refusal to
perform what would otherwise be a legal operation.”®® The NPRM proposes to broaden the
amendments’ scope by permitting anyone with a mere “articulable connection” to a procedure to
file a complaint. But a connection that is no more than “articulable” is exactly the kind of
frivolous objection that the amendment’s sponsor sought to avoid. From its inception, the Church
amendments have demanded a clear and direct connection to the performance of the procedure—
and the NPRM’s proposed definition is plainly not in accordance with that statutory intent.

ii. The NPRM misinterprets, conflicts with, and exceeds the parameters
of the Coats-Snowe amendment.

The Coats-Snowe amendment (42 U.S.C. § 238n) prohibits governments from discriminating
against any “health care entity” that refuses to train for abortion care, or that attends a medical
training program that does not provide abortion training or “refer for” training or abortion care. It
also prevents a government from denying accreditation of a physician training program based on
its refusal to provide abortion training. It is intentionally tailored solely to the context of medical
training. As demonstrated below, the proposed rule's definitions of "health care entity" and
"referral or refer for" go far beyond the plain language of the Coats-Snowe amendment and the
intent of Congress in passing it, and as such the NPRM is not in accordance with law.

“Health care entity.” The proposed rule’s definition of “health care entity” conflicts with and far
exceeds the statutory bounds set by Congress. The Coats-Snowe amendment defines “health care
entity” as “an individual physician, a postgraduate physician training program, and a participant
in a program of training in the health professions.”®! The proposed rule’s definition of the same
term expands, without justification or rationale, to add healthcare personnel, laboratories, plan
sponsors and third-party administrators, as well as components of state and local governments.
This definition could allow virtually any staff member of a healthcare facility to refuse to
provide or participate in training for abortion care or abortion-related referrals, or to provide such
care.

“Referral or refer for.” This term is undefined in the Coats-Snowe amendment. The
proposed rule’s definition seeks not only to allow providers to opt out of referring
patients to a non-objecting physician, but also to allow providers to withhold any medical
information that could lead a patient to choose a healthcare service, activity, or procedure
to which the treating physician objects. As explained below, this definition is arbitrary
and capricious, and not in accordance with law.

The legislative history of the Coats-Snowe amendment demonstrates an intent to protect, not
undermine, access to care. Debates on the Senate floor demonstrate that the amendment was a
compromise provision intended to protect women’s health while maintaining the status quo for,

%119 Cong. Rec. 8, 9597 (1973).

0 Id. Sen. Church went on to reiterate that “[t]his amendment makes it clear that Congress does not intend to compel the courts to construe the
law as coercing religious affiliated hospitals, doctors, or nurses to perform surgical procedures against which they may have religious or moral
objection,” 9601 (emphasis added); see also statement from Sen. Buckley, 119 Cong. Rec. 8, 9601 (“In this amendment, we seek to protect the
right not only of institutions, but of individual doctors and individual nurses.”).

6142 USC § 238n(c)(2).
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not expanding, providers’ refusal rights. The amendment was a direct response to a provision
passed by the House of Representatives that threatened women’s access to care.®? Senator
Olympia Snowe, lead sponsor of the Coats-Snowe amendment, described the amendment’s
purpose as ensuring access to healthcare services even where a provider opted out:

“[ ... Tlhis amendment would not only make sure that women have access to
quality health care with the strictest of standards when it comes to quality and
safety but it also will ensure that they have access to physicians who specialize in
women's health care.”%

Senator Snowe’s remarks demonstrate an intent to protect and prioritize women’s access
to care, particularly in the context of refusals. In the NPRM, HHS completely fails to
address how it will ensure this access to care. Moreover, HHS lacks the authority to
interpret the terms “health care entities” or “referral or refer for” so broadly, because the
legislative intent of these amendments was to create a targeted, narrow carve out that will
still protect women’s health. The NPRM’s interpretation of the Coats-Snowe amendment
is therefore arbitrary and capricious, and not in accordance with law, and the NPRM
should therefore be withdrawn in its entirety.

iii. The NPRM misinterprets and exceeds the parameters of the
Weldon amendment.

The Weldon amendment prohibits federal funds appropriated annually as part of the HHS
Appropriations Act from being made available to any federal agency or program, or state
or local government that discriminates against any “institutional or individual healthcare
entity” on the basis that the entity does not “provide, pay for, provide coverage of, or
refer for abortions.”®* As set forth below, the proposed rule’s definitions of “health care
entity” and “refer for” arbitrarily and inappropriately exceed both the statutory text and
Congressional intent of this amendment.

"Health care entity.” The Weldon amendment defines “health care entity” as an “individual
physician or other health care professional, a hospital, a provider-sponsored organization, a
health maintenance organization, a health insurance plan, or any other kind of health care
facility, organization, or plan.”® As noted above, the proposed rule goes far beyond this
definition, adding healthcare personnel, laboratories, plan sponsors, and third-party
administrators, as well as components of state and local governments, to the list of protected
parties. This goes directly against Congressional intent. Plan sponsors and third-party

2 Sen. Snowe: “[I]n the House of Representatives they have already passed legislation that would allow Federal funds to go to an unaccredited
institution. [. . . ] So the choice was not to address the reality of what is taking place in the House or making sure, more importantly, that the
Senate was on record in opposition to that kind of language and developing a compromise with the Senator from Indiana to ensure that we
maintained the accreditation standards for all medical institutions to advance the quality health care for women and at the same time to allow
training for abortion for those who want to participate in that training or for the institutions who want to provide it. Because that is the way it is
done now. That is the status quo, and that is not changing. [. . .] This is a compromise to preserve those standards. This is a compromise to ensure
that it does not jeopardize the 273 ob-gyn programs that otherwise would have been affected if this compromise was not before us. That is the
risk, and that is why I worked with the Senator from Indiana to ensure that would not happen.” 142 Cong. Rec. 38, 2269 (Mar. 19, 1996).
63142 Cong. Rec. 38, 2268 (Mar. 19, 1996).

54 Consolidated Appropriations Act of 2017, Pub. L. 115-31, Div. H, sec. 507(d)(1), 131 Stat. 135 (2017).

5 Id.
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administrators are not themselves health insurers, health plans, or even health organizations and
therefore cannot and should not naturally be considered healthcare entities. By expressly
defining the term “health care entity,” Congress implicitly rejected the inclusion of the other
terms and meanings HHS now attempts to insert. Further, at the time the amendment was
adopted, Rep. Weldon himself repeatedly enumerated the entities he intended to protect, and
listed only entities that are themselves providers of healthcare, but never the recipients of
insurance benefits or purchasers of insurance.®®

Moreover, the proposed definition contradicts OCR’s prior conclusion that the Weldon
amendment’s protection of health insurance plans “included issuers of . . . plans but not
institutions or individuals who purchase or are insured by those plans.”®” Without justification or
basis, the NPRM now proposes to newly protect even plan sponsors—e.g., employers or
universities—and third-party administrators in this category.®® An agency can only change an
existing policy if it provides a “reasoned explanation” for disregarding or overriding the basis for
the prior policy—but HHS never offers this reasoned explanation in the NPRM.* Instead, the
proposed rule seeks to allow individuals as far removed as lab workers and ambulance drivers to
refuse to perform their essential job duties because, for example, the results of analyzing an
amniocentesis could lead to a woman choosing an abortion, or transporting a pregnant,
miscarrying woman to a hospital could allow the woman’s treatment to include a pregnancy
termination. The NPRM’s proposed definition plainly exceeds the definition that Congress
intended and the Department’s own prior policy without justification or basis, in a manner that is
arbitrary and capricious, and not in accordance with law.

“Referral or refer for.” This term is undefined in the Weldon amendment. As mentioned
previously, terms that are not statutorily defined are customarily assigned their ordinary
meanings.”® Extraordinary interpretations are generally not in accordance with law. The term
“referral” in the medical context is understood to mean “A written order from [a] primary care
doctor for [the patient] to see a specialist or get certain medical services.””' When a “deeply held,
well-considered personal belief leads a physician to also decline to refer,” medical ethics require
providers to “offer impartial guidance to patients about how to inform themselves regarding
access to desired services.””* But the proposed rule’s definition stretches the plain meaning
beyond recognition and in violation of medical practice and principles of medical ethics. HHS
proposes that a definition of “referral” would include “the provision of any information...by any
method. . .pertaining to a service, activity, or procedure” when the referring entity “understands
that particular health care service, activity, or procedure to be a purpose or possible outcome of
the referral. "

56 150 Cong. Rec. 135, 10090 (Nov. 20, 2004) (Statement of Rep. Weldon).

7 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880, 3890 (Jan. 26, 2018).

8 “Because the Weldon Amendment protects not only the health insurance issuer, but also the health plan itself, it can also be raised, at
minimum, by the plan sponsor on behalf of the plan.” Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed.
Reg. 3880, 3890 (Jan. 26, 2018).

$® Encino Motorcars, 136 S. Ct. at 2125-2126.

70 In the absence of a statutory definition, ““we construe a statutory term in accordance with its ordinary or natural meaning.” FDIC v. Meyer, 510
U.S. 471, 476 (1994).

71 Healthcare.Gov, Glossary: Referral., last visited March 22, 2018, https://www.healthcare.gov/glossary/referral/.

72 American Medical Association, Code of Medical Ethics Opinion 1.1.7, AMA CODE OF MEDICAL ETHICS, last visited March 22, 2018 at
https://www.ama-assn.org/delivering-care/physician-exercise-conscience.

73 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880, 3894-95 (Jan. 26, 2018).
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With this definition of referral, HHS seeks to allow providers not only to opt out of referring
patients to a non-objecting physician, but also to allow healthcare personnel to withhold any
medical information that could create even a possibility that the patient would choose a
healthcare service, activity, or procedure to which that individual or entity objects. The average
reasonable person would not assume that a medical referral includes just about anything that
might eventually, down the line, allow the patient to obtain the services they need, nor that a
provider could single-handedly decide that a patient may not access the care they need. This
definition goes far beyond the common understanding of the term and violates medical ethics in
a manner that will cause significant harm to patients. Here and throughout, the NPRM’s
construction of the Weldon amendment is arbitrary and capricious, and not in accordance with
law.

iv. HHS’s definition of “discrimination” is arbitrary, capricious, an
abuse of discretion, and not in accordance with law.

“Discrimination.” In the NPRM, “discrimination” is defined as “to withhold, reduce, exclude,
terminate, restrict, or otherwise make unavailable or deny any grant, contract, subcontract,
cooperative agreement, loan, license, certification accreditation, employment, title, or other
similar instrument, position or status;” withholding . . . “any benefit or privilege . . . utilize any
criterion, method of administration, or site selection, including the enactment, application, or
enforcement of laws, regulations, policies, . . ., that fends fo subject individuals or entities to any
adverse effect . . . or to have the effect of defeating or substantially impairing accomplishment of
a health program or activity with respect to individuals, entities, or conduct protected . . . or
otherwise engage in any activity reasonably regarded as discrimination” (emphasis added).”

HHS adopts a definition unsupported by any federal refusal statute. The word “discrimination” is
not defined in any of the Church, Coats-Snowe, or Weldon amendments or any of the other
underlying statutes the rules purport to enforce. When combined with the definitions of other
terms in the NPRM, including “assist in the performance,” “referral,” and “workforce,” this
extremely broad definition of discrimination takes on a whole new and unprecedented force,
giving HHS authority to take action against recipients whenever virtually any employee who can
claim an “articulable connection” to a procedure makes an objection. The proposed rule appears
to give these religious and moral refusals precedence over all other interests, taking no account
of the negative impact on patients, other employees, or the burdens on health care providers. This
is a significant expansion beyond the scope of the underlying statutes that will impact all
healthcare providers who receive federal funding through HHS, including, for example, both
public and private hospitals, Medicaid/Medicare recipients, and Title X recipients.

As noted above, the authors of federal refusal laws such as Church, Coats-Snowe, or Weldon
amendments envisioned granting certain healthcare entities and individuals the option to opt out
of providing abortion or sterilization care or coverage, not to control the conduct of others.”® This
proposed definition of discrimination, in contrast, would expand religious and moral refusal

741d. at 3892.

75 See, e.g., 119 Cong. Rec. 8, 9603 (1973). (Sen. Javits: “I wish to make it clear that that particular amendment [on discrimination] simply will
protect anybody who works for that hospital against being fired or losing his hospital privileges if he does not agree with the policy of the
hospital and goes elsewhere and does what he wishes to do” Sen. Church: “I am in full accord with that.”).
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rights at the expense of a protected liberty interest—access to healthcare—with devastating
consequences for women and members of the LGBTQ community who may be denied access to
necessary and even emergency healthcare, as described in greater detail throughout these
comments. Under this definition, important practices and policies that ensure access to
healthcare—such as a basic hospital policy requiring that employees must provide care to anyone
who walks through the door—could be deemed discriminatory. Further, such a vague and
inappropriate definition provides no functional guidance to entities on how to comply with the
applicable requirements, thereby fostering confusion. Further, compliance with the NPRM, based
on what the rules appear to require, is in conflict with other federal antidiscrimination laws, as
discussed in greater detail below. It will not be feasible for recipients to comply with the NPRM
and, for example, EMTALA, Title VI, Title VII, and a host of other requirements that entities
face when seeking accreditation.

To conclude, many of the definitions in the NPRM, but particularly the definitions of “health
care entity,” “assist in the performance,” “individual,” “workforce,” “referral or refer for,” and
“discrimination,” expand the federal healthcare refusal laws beyond their stated and intended
parameters. Together, these definitions significantly and inappropriately broaden the scope and
application of the underlying statutes, attempting to extend religious and moral refusal
protections to individuals and entities that were plainly not contemplated. These definitions are
arbitrary and capricious, and not in accordance with law, and because they inform the entire
enforcement scheme proposed by the NPRM, the proposed rule must be withdrawn in its

entirety.

2 < 2 <

L. The NPRM Proposes a Set of Compliance and Enforcement Mechanisms that
Are Arbitrary, Capricious, an Abuse of Discretion, and Not in Accordance with
Law

A. The NPRM proposes an enforcement scheme that lacks due process and is
therefore unconstitutional.

In the proposed rule, HHS states that as a remedial measure for a violation, HHS will consider
using all “legal options, up to and including termination of funding and return of funds,” which
could include “the temporary withholding of cash payments in whole or part, pending correction
of the deficiency, the denial of funds and any applicable matching credit in whole or in part, the
suspension or termination of the Federal award in whole or in part, the withholding of new
Federal financial assistance or other Federal funds from HHS,” and other remedies.”® The NPRM
does not include any notice, hearing or appeal procedures to govern such termination or
withholding of funds.

The lack of notice, hearing, and appeal procedures violates the due process clause enshrined in
the 5™ and 14™ amendments to the U.S. Constitution.”” Recipient and sub-recipients of HHS’
federal financial assistance have a protected property interest in federal financial assistance,

76 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880, 3898 (Jan. 26, 2018).
77U.8. CONST. amend. V, XIV.
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which triggers certain procedural due process requirements.”® These procedural due process
requirements commonly consist of timely and adequate notice, the right to counsel, opportunity
to address the fact-finder, an explanation of the decision, and chance for appeal.” The fact that
HHS is requesting specific comment on whether the proposed rule should establish notice,
hearing, and appeal procedures similar to those established in other HHS-administered programs
indicates that the agency already is aware of procedural due process requirements, yet has
explicitly chosen to exclude due process from its proposed rule. Failure to include mechanisms
to ensure due process renders the NPRM unconstitutional. Therefore, the NPRM should be
withdrawn in its entirety.

B. Many of the NPRM’s proposed enforcement and compliance procedures are
coercive, exceed enforcement norms, and create a chilling effect that would
harm patients.

The NPRM contains certain proposed enforcement and compliance requirements that are
arbitrary and capricious, an abuse of discretion, and not in accordance with law because they are
coercive, exceed other enforcement norms, and create a chilling effect.

Restricting a broader range of funds and/or a broader category of entities

In its proposed rule, HHS asserts that, in order to enforce federal healthcare refusal laws, OCR
may restrict “a broader range of funds or broader categories of covered entities” for
“noncompliant entities.”® HHS does not clarify what the “broader range of funds” or the
“broader categories of covered entities” would encompass. Rather, the deliberate vagueness of
the phrase suggests that HHS is attempting to grant itself the power to withhold not only the type
of funding used in violation of program terms, but also withhold any other federal funding, even
if unrelated to the offense. It also indicates that HHS would like to be free to withhold or
terminate funding not only to those entities found to have committed a violation, but also those
entities who may somehow be tangentially related to an entity that has been found to have
committed a violation.

This proposed text has no basis in the underlying statutes the NPRM seeks to enforce, and in fact
OCR has previously found this type of broad withholding of federal funding to raise “substantial
questions about constitutionality” under the Spending Clause.®! In addition, this proposed
enforcement mechanism is wholly inconsistent with, and far exceeds, the regulations that govern
implementation and enforcement of civil rights laws, see e.g. 45 C.F.R. 80. In civil rights
enforcement, suspension or termination of federal funding assistance is limited to the particular
grantee and the particular program or part thereof in which noncompliance was found.®? By

78 See Perry v. Sindermann, 408 U.S. 593 (1972); see also Citizens Health Corp. v. Sebelius, 725 F.3d 687 (7th Cir. 2013) (holding that a
legitimate claim of entitlement “may arise from a contract, a statute, or a regulation, provided the source of the claim is specific enough to require
the provision of the benefit on a nondiscretionary basis.”).

7% Goldberg v. Kelly, 397 U.S. 254 (1970).

80 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880, 3898 (January 26, 2018).

81 Letter from OCR Director to Complainants (June 21, 2016) available at http://www.adfmedia.org/filessyCDMHCInvestigationClosureLetter.pdf.
(“A finding that CDMHC has violated the Weldon Amendment might require the government to rescind all funds appropriated under the
Appropriations Act to the State of California — including funds provided to the State not only by HHS but also by the Departments of Education
and Labor, as well as other agencies. HHS’ Office of General Counsel, after consulting with the Department of Justice, has advised that such a
rescission would raise substantial questions about the constitutionality of the Weldon Amendment.”).

8245 C.F.R. § 80.8.
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potentially putting all HHS funding streams at jeopardy if a single refusal violation is found, and
by putting similar entities who themselves have not committed a violation at jeopardy, the
proposed rule attempts to create a blunt tool with the apparent intention of intimidating federal
funding recipients and sub-recipients. Such unusually harsh and coercive compliance
mechanisms render this proposed rule arbitrary and capricious, an abuse of discretion, and not in
accordance with law.

Proactive reporting requirements

Under the NPRM, if a recipient or sub-recipient is subject to an OCR compliance review,
investigation, or complaint filed with OCR based on religious and moral refusal laws, the
recipient or sub-recipient must inform any Departmental funding component of such review,
investigation, or complaint and must in any new or renewed application disclose and report on
the existence of such reviews or complaints for five years from such complaints’ filing.®* This
applies even when a violation is not found; anyone subject to a Department-initiated compliance
review, investigation, or even subject to a complaint would have to undergo this process.

This compliance requirement is dangerous and likely to create a chilling effect, given that the
definitions described above broadly expand the universe of those who might file complaints, and
given further that anyone can file a complaint on behalf of another covered individual or entity.
The proposed rule does not narrow the reporting requirement to credible instances in which the
agency concluded that there was a violation; even the most frivolous complaint would have to be
disclosed and reported on every funding application for five years. This is again an inappropriate
compliance measure that seeks not only to intimidate recipients and sub-recipients, but also
encourage outsiders to make complaints in bad faith against healthcare entities in order to mount
more regulatory hurdles for such entities. It also raises concerns over whether frivolous
complaints could influence a grant recipient’s eligibility for future grants. These types of extreme
compliance measures have no basis in the underlying statutes, exceed other enforcement norms,
and are wholly inappropriate for HHS, whose mission is to ensure that Americans can get the
healthcare they need. Therefore, the NPRM should be withdrawn.

Iv. The Proposed Rule Should be Withdrawn Because It Harmfully Prioritizes
Healthcare Provider Objections Above the Needs of Patients

A. The proposed rule is designed to have a chilling effect on the provision of
abortion care.

The proposed rule seeks to intimidate abortion providers by significantly and inappropriately
broadening the pool of individuals who may avail themselves of the complaint process. As
articulated above, from the overly broad definitions to the excessively punitive enforcement
measures, the proposed rule seeks to ensure that virtually anyone in the workforce of a healthcare
entity that provides abortions—and even workers outside of an entity’s core workforce, such as
contractors—would be permitted to file a complaint. The proposed rule seems designed to make
providers hesitant to perform abortion care for fear that their funding may be jeopardized by a

83 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880, 3930 (Jan. 26, 2018).
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tenuously connected employee who may not even be involved in the performance of abortion
care.

The chilling effect is strengthened by the enhanced compliance requirements the rule proposes.
Because many clinics depend heavily on federal financial funds to serve low-income populations
in their family planning programs, they may be reluctant to continue offering or referring for
abortion services for fear of entrapment by anti-abortion extremists.

The types and varieties of institutions and care potentially affected by this NPRM are numerous.
Below are lists of just some of the entities and care that may be affected.

Types and variety of institutions where access to care may be impacted:
e Hospitals

Nursing facilities

Family planning centers

Freestanding ambulatory surgical and emergency centers

Pharmacies

HMO medical centers

Medical laboratories

Diagnostic imaging and screening centers

Ambulance services

Outpatient care centers

Continuing care retirement communities and hospices

Colleges, universities, and professional schools

Individual physicians, nurses, and health practitioners

Types and variety of care potentially affected, including counseling for such care:
e Abortion and post-abortion care

Miscarriage management and ectopic pregnancy care

Sterilization care, such as tubal ligation

Gender confirmation surgery

Hormone therapy

Contraceptive care

Assisted reproductive technologies, such as in-vitro fertilization

Hysterectomy and other reproductive care

Amniocentesis and other prenatal diagnostic care

Advanced directives and end-of-life care

HIV prophylaxis, including pre-exposure and post-exposure prophylaxis

Sexually transmitted infections screening and care

Mental health services

The far reach of this NPRM means anyone receiving federal funding—from hospitals to
independent providers—is likely to be impacted. If finalized as written, the rule could ultimately
result in barriers to care for women and other individuals at multiple access points in the
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healthcare system, compounding limitations to care and making it difficult for some individuals
to access care at all.

B. The proposed rule fails to safeguard access to care, including information
about available or optimal care and access to emergency treatment.

The proposed rule entirely fails to evaluate or consider the potential impact on access to
healthcare. The foreseeable and anticipated result of the proposed rule’s attempted vast
expansion of religious and moral healthcare refusal rights will likely be that a larger number of
individuals will use refusal laws as a basis to deny care—in addition to the number of entities
that the rule seeks to intimidate into not providing certain healthcare services at all. In
promulgating this rule, HHS is prioritizing the religious and moral beliefs of healthcare providers
over the needs of patients in violation of its own mission statement—to “enhance and protect the
health and well-being of all Americans.”®*

The proposed rule also fails to ensure the treatment of patients facing emergency health
situations, including emergencies requiring miscarriage management or abortion. EMTALA
requires hospitals that have a Medicare provider agreement and an emergency room or
department to provide to anyone requesting treatment an appropriate medical screening to
determine whether an emergency medical condition exists and to stabilize the condition, or if
medically warranted, to transfer the person to another facility.®> Every hospital that has a
Medicare provider agreement and an emergency room—even those that are religiously-
affiliated—is required to comply with EMTALA. Because the proposed rule does not mention
EMTALA or safeguard emergency care in any way, it creates confusion that may lead some
institutions to mistakenly believe they are not required to comply with EMTALA. As articulated
earlier in this comment, failure to comply with EMTALA has resulted in harm to women.
Moreover, because religious institutions have violated EMTALA in the past,* the NPRM’s
failure to address a healthcare entity’s legal obligation to follow EMTALA’s directives is a
critical omission.

In adopting the religious and moral refusal laws that the NPRM now misappropriates, Congress
explicitly considered and sought to protect against the types of harm that can result from service
refusals, particularly in an emergency situation. As previously discussed, congressional records
on the Church amendment indicate that some Senators, even back in 1973, anticipated and
sought to curb the negative health impacts that the proposed amendment could have in rural and
underserved areas, and the problems with informed consent that could arise.®” Between the
limitation on access to care that this NPRM will likely create and the complete failure to address
emergency situations, the proposed rule is plainly not in accordance with underlying statutes it
seeks to enforce.

84 U.S. Department of Health and Human Services, About HHS, visited Mar. 26, 2018, https://www.hhs.gov/about/index.html.

85 See 42 U.S.C. § 1395dd(a)-(c).

86 See, e.g. Julia Kaye et al., Health Care Denied: Patients and physicians speak out about Catholic hospitals and the threat to women'’s health
and lives, May 2016, https://www.aclu.org/report/report-health-care-denied?redirect=report/health-care-denied.

87 Senator Church based his amendment, and reassured other Senators, on the assumption that “no area of [my home state] would be without a
hospital within a reasonable commuting distance which would perform abortion or sterilization procedures. Moreover, in an emergency
situation—Tlife or death type—no hospital, religious or not, would deny such services. There is no problem here.”
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Even for non-emergency care, the Supreme Court has held that religious objections must be
balanced against their impact on women’s healthcare. In Zubik v. Burwell,®® the Court reviewed
alternative approaches to respecting religious objections while ensuring women maintain
seamless contraceptive coverage, and ordered the parties to resolve those cases in a way that
ensured there would be no impact on women’s access to health care.®’ The Court in Zubik
required that an accommodation of religious exercise must still ensure that women “receive full
and equal health coverage, including contraceptive coverage.””*® Similarly, Burwell v. Hobby
Lobby”! rejected the notion that for-profit corporations’ religious beliefs must be accommodated
regardless of the impact—specifically noting that a new accommodation at issue in the case
would have an impact on women that “would be precisely zero.””?

Undeniably, the impact on women’s health under this rule would be greater than zero. While
abortion is an extremely safe procedure throughout pregnancy,”® abortion in the earliest stages of
pregnancy is safest: major complications in first-trimester abortions occur at a rate of less than
0.5 percent.”* In fact, a comprehensive report on the safety and quality of abortion care in the
United States released by the National Academies of Sciences, Engineering and Medicine this
month found that “safety and quality are enhanced when the abortion is performed as early in
pregnancy as possible.””> Denying a woman an abortion—and thus forcing her to carry the
pregnancy to term—increases the risk of injury and death. Approximately 28.6 percent of
hospital deliveries involve at least one obstetric complication, compared to the one percent to
four percent for first-trimester abortion.”® A woman is 14 times more likely to die from giving
birth than as a result of an abortion.”” Yet the proposed rule is likely to lead to increased delays
and denials of abortion care, resulting in increased harm to women.

C. The proposed rule undercuts fundamental principles of patient care.

The proposed rule’s new and expanded definitions interact to encourage entities and individuals
who seek to refuse care on religious grounds, and intimidate providers who want to provide care.

In addition, the proposed definition of “referral or refer for” puts informed consent at risk.
Informed consent is a necessary principle of patient-centered decision-making intended to help
balance the power dynamics between health providers and patients and ensure patients have full
autonomy over what is to happen to their bodies. Informed consent requires providers to disclose
relevant and medically accurate information about treatment choices and alternatives so that

8 Zubik v. Burwell, 136 S. Ct. 1557 (2016).

89 1d. at 1560, Catholic Health Care Sys. v. Burwell, 195 L. Ed. 2d 260 (2016).

90 Zubik, 136 S. Ct. at 1559.

1 Burwell v. Hobby Lobby, 134 S.Ct. 2751 (2014).

21d.

93 See, e.g., Advancing New Standards In Reproductive Health (ANSIRH), Safety of abortion in the United States (Dec. 2014),
https://www.ansirh.org/sites/default/files/publications/files/safetybriefl 2-14.pdf.

94 Guttmacher Institute, Fact sheet: Induced Abortion in the United States (Jan. 2018), https://www.guttmacher.org/fact-sheet/induced-abortion-
united-states.

95 National Academies of Sciences, Engineering and Medicine, Press Release: The Quality of Abortion Care Depends on Where a Woman Lives,
Says One of Most Comprehensive Reviews of Research on Safety and Quality of Abortion Care in the U.S. (Mar. 16, 2018),
http://www8.nationalacademies.org/onpinews/newsitem.aspx?RecordID=24950.

9 Cynthia J. Berg et al., Overview of Maternal Morbidity During Hospitalization for Labor and Delivery in the United States, 113 OBSTETRICS &
GYNECOLOGY 1075, 1077 (2009).

97 Raymond & Grimes, The Comparative Safety of Legal Induced Abortion and Childbirth in the United States, 119 OBSTETRICS & GYNECOLOGY
215,216-217 & tbl. 1 (2012) (analyzing data from 1998 to 2005).
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patients can competently and voluntarily make decisions about their medical treatment or refuse
treatment altogether.

The proposed rule puts this important principle at risk by allowing health care entities to opt out
of providing any information when the entity understands that an objected-to healthcare service,
activity, or procedure is even a “possible outcome of the referral.”®® For example, the proposed
rule could allow entities to refuse to provide information about any other entity that might refer
for an abortion, or to withhold pertinent medical information about a woman’s pregnancy if the
provider fears that the woman may choose to seek out an abortion or sterilization provider. It
could also allow providers to not inform patients that they are withholding medical information.

Further, the proposed definition could negatively impact states’ efforts to increase transparency
and informed consent in pregnancy counseling. The proposed rule specifically singles out
California’s FACT Act, which requires all centers that provide pregnancy counseling to post
information about the availability of free or low-cost family planning and abortion services under
California’s public programs, but targets all states’ efforts to regulate fake women’s health
centers. These fake clinics mislead and misinform women in an attempt to prevent them from
accessing abortion care. It is well-documented that many of these so-called “crisis pregnancy
centers” operate under false pretenses, luring pregnant women onto their premises with the
promise of free medical care and then regaling them with misinformation about abortion care and
their pregnancy status.”” Nonetheless, the rule seeks to allow such fake medical clinics to opt out
of providing critical information to patients and continue their practice of deceit.

By allowing providers, including hospital and healthcare institutions, to refuse to provide
patients with information, the proposed rule seeks to deprive patients of full information
regarding their treatment options. While HHS claims the rule will improve communication
between patients and providers, in truth it will deter open, honest conversations that are vital to
ensuring that a patient can control their medical circumstances.

The proposed rule also contravenes key and well-established principles of quality care: that care
must be timely, in the best interest of the patient, and according to medical need.'* With regards
to abortion specifically, the World Health Organization has stated that:

“Information, counselling and abortion procedures should be provided as promptly as
possible without undue delay . . . The woman should be given as much time as she needs to
make her decision, even if it means returning to the clinic later. However, the advantage of
abortion at earlier gestational ages in terms of their greater safety over abortion at later ages
should be explained. Once the decision is made by the woman, abortion should be provided
as soon as is possible to do s0.”!%!

98 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880, 3924 (Jan. 26, 2018).

% See, e.g. Brief For Planned Parenthood Federation of America and Physicians for Reproductive Health As Amici Curiae Supporting
Respondents, No. 16-1140, NIFLA v. Becerra, No. 16-1140 (U.S. 2018).

100 Tngtitute of Medicine (now the Health and Medicine Division of the National Academies of Sciences, Engineering, and Medicine). Crossing
the Quality Chasm: A New Health System for the 21st Century (Mar. 2001)
http://www.nationalacademies.org/hmd/~/media/Files/Report%20Files/2001/Crossing-the-Quality-
Chasm/Quality%20Chasm%202001%20%20report%20brief.pdf.

101 World Health Organization, Safe Abortion: Technical and Policy Guidance for Health Systems (2nd ed.) 36 (2012),
http://apps.who.int/iris/bitstream/10665/70914/1/9789241548434 eng.pdf.
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Moreover, the current proliferation of mergers between Catholic and secular hospitals is
resulting in a dangerous spread of healthcare refusals, as the subsidiary secular hospitals agree to
operate under the Directives. The number of Catholic owned or affiliated hospitals increased by
22 percent between 2001 and 2016—while the overall number of acute care hospitals decreased
by six percent.'%? In 46 geographic regions, hospitals operating under the Directives are now the
sole community healthcare providers of short-term acute hospital care; 1°* nationwide, one in six
acute care hospital beds is in a Catholic owned or affiliated hospital.!®* Under the proposed rule,
some patients seeking life-saving treatment may be left with no place to turn for emergency care.

By permitting providers to refuse to provide or refer for care, and utterly failing to build any
safeguards for patients seeking care, the proposed rule arbitrarily and capriciously undermines
the best interests of the patient.

D. The proposed rule’s potential increase in healthcare refusals would increase
healthcare costs.

Healthcare refusals can result in significant costs for patients. When a patient is turned away at
the doctor’s office or a hospital without a referral, they must find a willing provider to access the
healthcare they need. This means potentially significant time researching other available
providers, and taking additional time off from work for a new appointment. In areas with a
limited number of healthcare providers, a patient may need to drive long distances in order to
access care, requiring additional expenses for overnight stays and childcare. The additional time
and expense falls most heavily on low income individuals and those without the job flexibility to
take paid sick time.

There may also be a significant increase in the healthcare costs themselves. For example, a
woman who has a cesarean section and wishes to have a post-partum tubal ligation immediately
following delivery cannot do so at a Catholic hospital, even though having the procedure at that
time is medically recommended, presents fewer risks to the patient, and is more cost-effective
than delaying the procedure to a later time. If the patient cannot have the procedure immediately
following delivery, she must first recover from the cesarean surgery and then schedule the tubal
ligation at least six weeks later when she is busy caring for her newborn. She will be required to
go to another hospital and possibly a different doctor, and will have to transfer her medical
records.'®

102 Lois Uttley & Christine Khaikin, Growth Of Catholic Hospitals And Health Systems: 2016 Update Of The Miscarriage Of Medicine Report,
MergerWatch (2016), http://staticl.1.sqspedn.com/static/f/816571/27061007/1465224862580/MW _Update-2016-MiscarrOfMedicine-
report.pdf?token=sNLtIMbWH41ZXGppQwIUb6n2zt V8%3D.

103

104 E

105 National Women’s Law Center, When health care providers refuse: The impact on patients of providers’ religious and moral objections to
give medical care, information or referrals (Apr. 2009), https://www.nwlc.org/wp-content/uploads/2015/08/April2009RefusalFactsheet.pdf. See
also, Debra B. Stulberg et al., Tubal Ligation in Catholic Hospitals: A Qualitative Study of Ob-Gyns’ Experiences, 90 CONTRACEPTION 422
(2014) (“Cesarean delivery in Catholic hospitals raised frustration for obstetrician-gynecologists when the hospital prohibited a simultaneous
tubal ligation and, thus, sent the patient for an unnecessary subsequent surgery. [. . .] Some obstetrician-gynecologists reported that Catholic
policy posed greater barriers for low-income patients and those with insurance restrictions.”).
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Because of the national shortage of abortion providers in the United States, a woman who is
denied abortion care may also find it difficult to find an available provider in a reasonable
timeframe. Eighty-nine percent of counties in the United States do not have a single abortion
clinic, and some counties that have a clinic may only provide abortion services on certain
days.!% Several states have only one clinic that provides abortion care.'?” Because of the
provider shortage, many women must travel long distances to access care.'’® In addition, in some
areas, the shortage results in significantly increased wait times'® and, in some cases, patients
may be turned away altogether.!!°

When women face delays in obtaining an abortion, the logistical and financial burdens they face
multiply. On average, a woman must wait at least a week between when she attempts to make an
appointment and when she receives an abortion.!!! Delays also have the effect of increasing the
cost of an abortion. Abortion in the first trimester is substantially less expensive than in the
second trimester: the median price of a surgical abortion at ten weeks is $508, while the cost
rises to $1,195 at week 20.''? The rising cost of abortion as gestational age increases poses a
profound challenge to the affordability of the procedure for lower-income women. As one Utah
woman explained: “I knew the longer it took, the more money it would cost . . . We are living
paycheck to paycheck as it is, and if I [had] gone one week sooner, it would have been $100
less.”!!® Moreover, delays raise the cost of each step of obtaining an abortion—not just the cost
of the procedure. For example, one recent study found that Utah’s mandatory waiting period
caused 47 percent of women having an abortion to miss an extra day of work.!'* More than 60
percent were negatively affected in other ways, including increased transportation costs, lost
wages by a family member or friend, or being required to disclose the abortion to someone
whom they otherwise would not have told.''> And because many clinics do not offer second-
trimester abortions, a woman who has been delayed into the second trimester will typically be
required to travel farther to obtain an abortion, thereby incurring additional travel and related
costs, such as lost wages.!'® As a result, healthcare denials that result in a delay in care can
significantly drive up the cost of care for a woman seeking abortion care.

In addition, healthcare refusals without adequate safeguards may also have negative
consequences on the long-term socioeconomic status of women. A recent study in the American

106 National Partnership for Women & Families, Bad Medicine: How a Political Agenda is Undermining Abortion Care and Access 13 (Mar.
2018), http://www.nationalpartnership.org/research-library/repro/bad-medicine-third-edition.pdf.

107

i

109 See generally, e.g., Texas Policy Evaluation Project, Research Brief: Abortion Wait Times in Texas: The Shrinking Capacity of Facilities and
the Potential Impact of Closing Non-ASC Clinics (Oct. 2015), http://sites.utexas.edu/txpep/files/2016/01/Abortion Wait Time Brief.pdf.

110 See, e.g., Brief for National Abortion Federation and Abortion Providers as Amici Curiae in Support of Petitioners at 20, Whole Woman’s
Health v. Cole, 136 S. Ct. 499 (2015) (No. 15-274), sub nom. Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292 (2016).

111 The median is seven days, while the average is 10 days. Moreover, poorer women wait two to three days longer than the typical woman. See
Lawrence B. Finer et al., Timing of Steps and Reasons for Delays in Obtaining Abortions in the United States, 74 CONTRACEPTION 334, 338-43
(2006).

112 Rachel K. Jones et al., Differences in Abortion Service Delivery in Hostile, Middle-Ground and Supportive States in 2014, WOMEN’S HEALTH
ISSUES (2018), http://www.whijournal.com/article/S1049-3867(17)30536-4/abstract.

113 Sarah C.M. Roberts et al., Utah’s 72-Hour Waiting Period for Abortion: Experiences Among a Clinic-Based Sample of Women, 48
PERSPECTIVES ON SEXUAL & REPRODUCTIVE HEALTH 179, 184 (2016).

114 Jessica N. Sanders et al., The Longest Wait: Examining the Impact of Utah’s 72-Hour Waiting Period for Abortion, 26 WOMEN’S HEALTH
ISSUES 483, 485 (2016).

115 1d.; Accord Deborah Karasek et al., Abortion Patients’ Experience and Perceptions of Waiting Periods: Survey Evidence Before Arizona’s
Two-Visit 24-hour Mandatory Waiting Period Law, 26 WOMEN’S HEALTH ISSUES 60 (2016).

116 Rachel K. Jones & Jenna Jerman, How Far Did US Women Travel for Abortion Services in 2008?,22 J. WOMEN’S HEALTH 706 (2013).
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Journal of Public Health found that six months after denial of abortion, women were less likely
to be employed full time and were more likely to receive public assistance than were women
who obtained abortions, differences that remained significant for 4 years.!!” The study also found
that women who were denied a wanted abortion were almost four times more likely to be below
the federal poverty level compared to those who received an abortion.''® Women who were
denied a wanted abortion were also less likely to achieve aspirational plans for the coming
year,''” and more likely to remain in relationships with partners who subject them to physical
violence.'?’ Healthcare refusals that lead to delays or effective denials of care, particularly
reproductive health care, therefore not only affect women’s immediate health costs but also have
fundamental negative economic and social consequences over many years—factors that HHS
completely fails to acknowledge or take into account in this proposed rule.

The proposed rule’s potential impact on women’s healthcare, related healthcare costs, and
economic security is substantial. Nonetheless, the NPRM entirely disregards these costs,
particularly in the cost-benefit analysis portion of the rule. HHS’s priorities are clear: to expand
the healthcare refusals, no matter the consequence. The NPRM’s failure to properly consider the
very real and severe costs to women that could result from this regulatory proposal constitutes
arbitrary and capricious rulemaking, and therefore the proposed rule should be withdrawn in its
entirety.

E. The proposed rule would have negative health impacts on vulnerable
populations worldwide.

The proposed rule seeks to expand the definition of healthcare entities in a way that potentially
covers global health providers, encouraging individuals working under global health programs
funded by HHS to refuse critical care in international settings. By including organizations that
receive foreign aid funds through global health programs, the proposed rule extends the harm of
refusals to vulnerable populations abroad. For example, in many of the countries where HHS
implements global AIDS relief programs (“PEPFAR”), the populations served already face
numerous barriers to care, including the broad and harmful refusal provision contained within the
statute governing PEPFAR . '?!

The proposed rule opens up an additional front for discrimination against these populations by
encouraging individual healthcare providers to deny the information and services they need.
Such action undermines the purpose of global health programs and the rights of those they intend
to serve. This is particularly harmful in developing countries where many health systems are
weak, there are shortages of healthcare providers and supplies, and individuals often travel long

117 Diana Greene Foster et al., Socioeconomic Outcomes of Women Who Receive and Women Who Are Denied Wanted Abortions in the United
States, 108 AM. J. PUB. H. 407 (2018), http://ajph.aphapublications.org/doi/abs/10.2105/AJPH.2017.304247.

nus g

119 Ushma D. Upadhyay et al., The Effect of Abortion on Having and Achieving Aspirational One-Year Plans, 15 BMC WOMEN’S HEALTH,
n0.102, 1 (2015).

120 Sarah C.M. Roberts et al., Risk of Violence from the Man Involved in the Pregnancy after Receiving or Being Denied an Abortion, 12 BMC
MEDICINE no. 144, 1 (2014).

12122 U.S.C. 7631(d) (““(d) Eligibility for assistance: An organization, including a faith-based organization, that is otherwise eligible to receive
assistance . . . (1) shall not be required, as a condition of receiving such assistance—(A) to endorse or utilize a multisectoral or comprehensive
approach to combating HIV/AIDS; or (B) to endorse, utilize, make a referral to, become integrated with, or otherwise participate in any program
or activity to which the organization has a religious or moral objection”).
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distances to obtain the services they need. Many of the individuals that encounter refusals will
have nowhere else to go.

F. Provisions in the proposed rule go against HHS’ own mission
statement/purpose.

By its own statement, HHS’ mission is to “enhance and protect the health and well-being of all
Americans [. . . ] providing for effective health and human services.”'?? But the proposed rule
does not make even a feeble attempt at addressing how the rule would preserve, much less
enhance, the health of patients who are treated by providers who avail themselves of federal
refusal laws.

It is well-documented that discrimination already limits access to services for more vulnerable
populations, and some religious entities have demonstrated a willingness to flout laws that seek
to protect access to care. In the past, HHS’ OCR has investigated numerous complaints from
transgender patients about being denied certain health services, ranging from routine to life-
saving care, due to the patient’s gender identity.!? In one such case, a transgender patient was
denied a genetic screening for breast cancer because the insurer said the test was only for
women, even though the screening was recommended by a doctor.'** Similarly, as articulated
earlier in this comment, many women seeking emergency care for their pregnancies have had
their care severely delayed, or outright denied, at Catholic hospitals.'>® HHS should focus on
enforcing EMTALA and other healthcare laws that make sure that patients get the care they
need, not encourage entities to refuse to provide care. HHS’s failure to ensure that above all,
patients receive the care they require indicates that the proposed rule is driven by ideology,
instead of HHS’ mission to enhance the health of all Americans.

Finally, the proposed rule’s preamble fails to clarify protections for individuals and entities
whose religious and moral values compel them to provide care—even though the Church
amendment’s statutory text explicitly protects providers and entities that choose to provide
abortion and sterilization services. The imbalance exposes the administration’s clear bias against
abortion providers and foreshadows an OCR that will enforce federal refusal of care laws with an
entirely one-sided focus that seeks to undermine access to care.

V. The Proposed Rule Is Unconstitutional

In additional to the constitutional issues previously raised in this comment, including the
proposed rule’s violation of due process rights and the substantial questions about
constitutionality under the Spending Clause, the proposed rule is likely impermissible because it
creates exemptions that run afoul of the Establishment Clause.

122.8. Department of Health and Human Services, About HHS, last visited Mar. 26, 2018, https://www.hhs.gov/about/index.html.

123 Dan Diamond, Transgender patients’ complaints to HHS show evidence of routine discrimination, POLITICO, Mar. 7, 2018,
https://www.politicopro.com/health-care/article/2018/03 /transgender-patients-complaints-to-hhs-show-evidence-of-routine-discrimination-
390755.

124 Id

125 See, e.g., Julia Kaye et al., Health Care Denied: Patients and physicians speak out about Catholic hospitals and the threat to women’s health
and lives, May 2016, https://www.aclu.org/report/report-health-care-denied?redirect=report/health-care-denied.
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Federal law, and all regulations promulgated under federal law, must comply with the
Constitution, including the Establishment Clause, which prohibits the government from creating
religious exemptions to neutral, generally applicable rules in a manner that imposes burdens on
third parties. '?® Yet that is precisely what the NPRM proposes: HHS seeks to allow providers not
only to opt out of providing care, but also to refuse to refer patients to a non-objecting physician
and to even withhold information that could lead a patient to choose healthcare to which the
provider objects. As a result, this rule would effectively constitute imposing a provider’s
religious belief on a patient in a manner that burdens the patient, acting as a veto on the patient’s
access to the care they request and need.

As discussed previously, denials and delays in healthcare, especially reproductive care, result in
serious medical and even socioeconomic costs—burdens on third parties that this proposed rule
completely fails to mitigate or even account for. But in this case, HHS has chosen to
unconstitutionally prioritize certain religious ideologies that would impose harms on women
over the government’s interest in eliminating discrimination, advancing women’s equality, and
promoting access to healthcare. By granting a greater universe of objecting institutions and
individuals the power to deny healthcare without ensuring that the patients will receive care, and
thereby imposing harms on these third parties, the proposed rule violates the Establishment
Clause of the U.S. Constitution and therefore should be withdrawn.

VL Conclusion
In conclusion, we strongly oppose this proposed rule. For all the reasons stated above, we urge
HHS to withdraw this regulation in its entirety. Thank you for the opportunity to comment.

Sincerely,

The Center for Reproductive Rights

126 U.S. CONST. amend. 1.
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ON 3656 .
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U.5. Department of Health and Human Services March 27, 2018
Office for Civil Rights

Attention: Conscience NPRM, RIN 0945-ZA03

Hubert H. Humphrey Building

Room 509F

200 Independence Avenue, 5.W.

Washington, D.C. 20201

RE: Public Comment in Response to the Proposed Regulation, Protecting Statutory Conscience Rights
in Health Care RIN 0945-ZA03

To Whom it May Concern:

I am writing on hehalf of Center on Halsted in response to the request for public comment regarding the
proposed rule entitled, “Protecting Statutory Conscience Rights in Health Care” published January 26. Center
on Halsted is the Midwest's most comprehensive community center dedicated to advancing community and
securing the health and well-being of the Lesbian, Gay, Bisexual, Transgender and Queer (LGBT/HIV+)
people of Chicagoland. More than | 400 community members visit the Center every day, located in the heart
of Chicago's Lakeview Neighborhood. As with many LGBT/HIV+ community centers, Center on Halsted
provides services for far more people from across a larger geographic expanse than the neighborhood in which
it is located,

There are 385,142 LGBT/HIV+ adults living in Ilinois. Al 3.8%, this places the state toward the top of
percentages of adult LGBT/HIV+ populations in the country. Twenty-five percent of these adults are raising
children.! linois rates a 25.5/37 on the Movement Advancement Project’s Equity Profile, indicating a strong
support for LGBT/HIV+ communities.” A new report from the Chicago Department of Health reveals that
there is a much higher percentage of LGBT/HIV+ people in Chicago than either the Illinois or the national
average. Approximately 146,000 Chicago adults identify as LGBT, representing 7.5% of the city’s population.
Of these, 138,000 identify as LGB (7.1%) and 10,500 identify as transgender (0.5%), although these groups
are not mutually exclusive. With the rise in youth identifying as LGBT, the percentage is likely higher.

As a beacon for LGBT/HIV+ people across Illinois, Center on Halsted provides a safe haven as well as a place
of celehration. In direct services alone, Center on Halsted provides nearly 35,000 individuals an array of
services from LGBTHIV4 culturally competent Behavioral Health and HIV testing to Youth and Senior
housing and wrap around services. These services exist in great part because even prior Lo this most recent sel
of options for health care professionals to deny LGBT/HIV+ services, jeopardizing their health and safety,
Center on Halsted understood that access o culiurally competent services limited opportunities for
LGBT/HIV+ people to have their health-related needs met, As important as our services are, they are by no
means adequate to serve all those in need,

In addition to direct services, Center on Halsted has one of the oldest LGBT/HIV+ Anti Violence Programs in
the country. Launched in 1988, the COH Anti-Violence Project empowers LGBT/HIV+, HIV-affected

! Movernent Advancernent Project httpy//www.lgbtmap.org/equality-maps/igbt populations accessed 3, 21.18
3656 N. Halsted 5t.
Chicago, il_'hﬂ:lﬁu

P 773.472.6469
F 773.472.6643
centeronhalsted.org
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communities, and allies to end all forms of violence through organizing and education, while supporting
survivors through a broad range of direct core services and advocacy.

As the data indicates, LGBT/HIV+ individuals experience higher incidents (o both intimate partner violence
and community based violence than their heterosexual peers. Such exposure increases the likelihood of
needing o engage health related services.

LGBT/HIV + individuals constitute 7.5% of Chicagoans across demographics yet, Chicago Police Department
data indicates in 2016 a disproportional 32.1% of hate crimes in were anti-LGBT/HIV+". LGBT/HIV+
individuals experience community violence both as parl of a high incident population and as residents of high
incident areas.

According to the 2016 ITlinois Criminal Justice Information Authority (ICJIA) Victim Needs Assessment,
LGBT/HIV+ individuals report significantly higher rates of victimization. Those who do identify as
LGBT/HIV+, when compared with non LGBT/HIV + populations, are more likely to be a victim of a violent
crime, with 11%, the highest rates in Illinois, of victimization oceurring in Chicago. ICIIA describes nearly
one-guarter of victims of sexual assault, 22%, identify as LGBT/HIV+. 18% of LGBT/HIV+ individuals are
victims of child abuse, 16% victims of domestic violence, 13% of physical assault, and 11% victims of
homicide. Often, in DV and 8V, hate violence is a factor, both in targeting and carrying out violence. These
victims have double the risk of developing PTSD from violence exposure”.

In addition to direct services, Center on Halsted provides trainings to health care professionals across fields
because the constellation of: negative social determinants of health, resulting health disparities, and lack of
provider knowledge, that put LGBT/HIV+ in Illinois at such high risk for needing not only culturally
competent health care, but healthcare access that does not further traumatize them or exacerbate: the reasons for
engaging healthcare, creating a need for more and longer engagement, In FY 17, Center on Halsted trainers
provided twenty-five trainings to nearly 600 health and safety professionals.

In preparing for trainings, the siaff of Center on Halsted speak with organization and agency leadership to cralt
educational materials specific to the needs of their stafll while also taking into account what we are told by
clients regarding their experiences in 1) defining their need against culturally normative definitions (eg:
heterosexual men abuse heterosexual women); 2) knowing what services are open to them {eg: can a gay man
access rape crisis services?); and 3) access to culturally competent services. At any one of these points,
religion-based objections 1o LGBT/HIV+ people by health care and social services workers could negatively
alter a person’'s life for many years,

For instance, defining both victims and their needs through the normalizing lens of heterosexual, cis gender
culture has been used to silence, erase, and deny rights to LGBT/HIV + people. At the very basic level, after
years of anti LGBT/HIV+ messaging, including from faith communities and leaders, young people internalize
that there is something wrong with who they are. This works toward erode their ability to trust thal they can
make decisions that support their health and well being: many come to thus rely on outside assessment more so

? gignificant underreporting is a widely accepted fact within criminology. (Herek, G. M. (2017). Documenting hate
crimes in the united states: Some considerations on data sources. Psychology of Sexual Orlentation and Gender
Diversity, 4(2), 143-151. doi: g .dol.org.proxy.ceuic.eduf/10.1037

*[1] Roberts, A. L., Austin, 8. B., Corliss, H. L., Vandermorris, A, K., & Koenen, K. C. (2010). Pervasive Trauma
Exposure Among US Sexual Orientation Minority Adulis and Risk of Posttraumatic Stress Disorder. American
Jouwrnal of Public Health. [2] Lesbian, Gay Bisexual and Transgender Health, Center for Disease Conitrol and
Prevention. Retrigved March 30, 2016 from hupafwww.cde.govi ghihealthiyouth,him [3] Dragowski, E. A.,
Halkitis, P. M., Grossman, A. H.. D' Augelli, A. R. (201 1}. Sexual Orientation Victimization and Posttraumatic
Stress Symptoms Among Lesbian, Gay, and Bisexual Youth. Journal of Gay & Lesbian Social Services Volume 23,
Issue 2, 2011 pages 226-249.

GCEMTER ON HALSTED = 3658 M. HALSTED ST. » CHICAGO, IL 8DE13
(P) 773.472.6468 « (F) 773.472.6643 « (TTY/TOD)} 7734721277 « CENTERONHALSTED.ORG
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than their heterosexual peers. Health care providers are therefore often uniquely positioned o help
LGBT/HIV+ people to identify and address their needs in a way that affirms their decision making processes.
To have a provider who reaffirms the negative messaging about self worth, particularly during the stress of a
health related need, furthers erodes a person’s confidence and self trust in decision making which in tum
compounds health related issues,

In addition to concern regarding the direct services to LGBT communities, Center on Halsted worries about the
potential impact on funding for HIV/AIDS related services through the Centers for Discase Control. Currently,
Center on Halsted receives money through the Illinois and Chicago Departments of Health to run one of
Chicago's most active and robust HIV/AIDS testing and referral programs. The Center on Halsted was an
integral part of dramatically reducing the number of new HIV cases in the city, providing over 4,000 tests in
FY17. Losing the CDC money would essentially shut down this program and jeopardize the progress made in
Chicago.

Every day too many LGBT/HIV+ people face discrimination and other barriers to accessing lifesaving care.
These barriers arc especially pronounced for transgender patients. The proposed regulation ignores the
prevalence of discrimination and damage it causes and will undoubtedly lead to increased discrimination and
flat-out denials of care for some of the most vulnerable members of our community. We all deeply value
freedom of religion, but sweeping exemptions that obstruct access (o care are a fundamental distortion of that
principle. Americans deserve better.

1. Expanding religious refusals can exacerbate the barriers to care that LGBT/HIV+ individuals
already face

LGBT/HIV+ people, women, and other vulnerable groups around the country already face enormous barricrs
to getling the care they need.’ Accessing quality, culturally competent care and overcoming outright
discrimination is even a greater challenge for those living in areas with already limited access 1o health
providers, The proposed regulation threatens to make access even harder and for some people nearly
impossible.

Patients living in less densely populated areas already face a myriad of barriers to care including less access Lo
health insurance coverage, lower incomes, and lower rates of paid sick leave, This is in addition to the
universal costs of transportation, taking time from work, and other incidentals that go along with obtaining
care in the first place. For many, the sheer distance (o a healthcare facility can be a significant barrier to
getting care, For example, more than half of rural women live more than 30 minutes away from a hospital that
provides basic obstetric care.” Patients seeking more specialized care like that required for fertility treatments,
endocrinology, or HIV treatment or prevention are often hours away from the closest facility offering these

® See, e.g., Institute of Medicine, The Health of Lesbian, Gay, Bisexual, ond Transgender People; Building o
Foundation for Better Understanding (2011), hutp:/fwww.iom edu/Reports/2011/The-Health-of-Leshian-Gay-
Bisexual-and-Transgender-People.aspx; Sandy E. James et al., The Report of the U.S. Tronsgender Survey 93-126
(2016), www.ustranssurvey.org/report: Lambda Legal, When Health Care Isn't Caring: Lambda Legal’s Survey on
Discrimination Against LGBT Peaple and People Living with HIV (2010),

-/ fwww. lambdalegal .o li s /when-health-care-isnt-caring; Shabab Ahmed Mirza & Caitlin Rooney,
Discrimination Prevents LGAT/HIV+ People from Accessing Health Care (2018),
https://www.americanprogress. org/issues/Igbt/news/2018/01/18/445130/discrimination-prevents-LGBT/HIV+

people-accessing-health-care.
& American D::Ilage ufﬂhstetrlcs and Gynecologists, Heolth E}nspaﬂ'ﬂes in Rural Women (2014),
nce-and-Publicati inlens/Committee-pn-Health-Care-for-

nderser'ued Wmeg{Hggl;h-gugparI-I:Ies.Fin-Hural -Womentfl?.
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services. For example, a 2015 survey of nearly 28,000 transgender adults nationwide found that respondents
needed to travel much further to seek care for gender dysphoria as for other kinds of care.”

This means il these patients are turned away or refused treatment, it is much harder—and sometimes simply
not possible—for them to find a viable alternative. In a recent study, nearly one in five LGBT/HIV+ people,
including 319 of transgender people, said that it would be very difficult or impossible to get the health care
they need at another hospital if they were turned away. That rate was substantially higher for LGBT/HIV+
people living in non-metropolitan areas, with 41% reporting that it would be very difficult or impossible to
find an alternative provider.' For these patients, being tumed away by a medical provider is not just an
inconvenience: it often means being denied care entirely with nowhere else to go.

2. The regulation attempts to inappropriately broaden religious exemptions in a way that can lead to
dangerous denials of medically necessary treatments,

The regulation purports, among other things, to clarify current “religious refusal clauses” related to abortion
and sterilization in three federal statutes. Each of these statutes refers to specific, limited circumstances in
which health care providers or health carc entities may not be required to participate in abortion and
sterilization procedures. The regulation, however, creates ambiguity about these limited circumstances and
encourages an overly broad misinterpretation that goes far beyond what the statutes permil.

For example, section (d) of the Church Amendments refers to circumstances when a person may refuse to
participate in any part of a health service program or research activity that “would be contrary to his religious
beliefs or moral convictions.” Even though longstanding legal interpretation applies this section singularly to
participation in abortion and sterilization procedures, the proposed rule does not make this limitation clear.
This ambiguity can encourage an overly broad interpretation of the statute that empowers a provider o refuse
to provide any health care service or information for a religious or moral reason—potentially including not just
sterilization and ahortion procedures, but also Pre-Exposure Prophylaxis (PrEP), infertility care, treatments
related to gender dysphoria, and even HIV treatment. Some providers may iry to claim even broader refusal
abilities, as a recent analysis of complaints to HHS showed that transgender patients are most often
discriminated against simply for being who they are rather than for the medical care they arc secking,”

Doctors may be misled into believing they may refuse on religious grounds to administer an HIV test or
prescribe PrEP to a gay or bisexual man, or refuse screening for a urinary tract infection for a transgender
man.'" In fact, medical staff may interpret the regulation to indicate that they can not only refuse, but decline
to tell the patient where he would be able to obtain these lifesaving services or cven inform patients of their
treatment options. This puts the health of the patient, and potentially that of others, at risk. The regulation
could lead a physician to refuse to provide fertility treatments to a same-sex couple, or a pharmacist to refuse
to fill a prescription for hormone replacement therapy for a transgender customer. In addition, by unlawfully
redefining the statutory term “assisting in the performance” of a procedure, the rule could encourage health
care workers to obstruct or delay access to a health care service even when they have only a tangential
connection to delivering that service, such as scheduling a procedure or running lab Lests to monitor side-
effects of a medication. The extension and broadening of this clause will impair LGBT/HIV+ palients’ access

T Sandy E. lames et al., The Report of the U.S. Transgender Survey 99 (2016), www.ustranssurvey.org/report
8 ghahab Ahmed Mirza & Caitlin Rooney, Discrimination Prevents LGBT/HIV+ People from Accessing Health Care

|2018), : ameri ’ 445130/ discrimination-
LGBT/HIV+-people-accessing-health-care.

® hittps://www.americanprogress.org/issues/Igbt/reports/2018/03/07/447414/acas-LG BT/HIV+-nondiscrimination-
regulations-prove-crucial/

0 https:/ fwww.americanprogress.org/issuesfIgbt/reports/2018/03/07/447414/acas-LGBT/HIV+-
nondiscrimination-regulations-prove-crucial/
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Lo care services il interpreted—as the proposed rule improperly appears to do—to permit providers to choose
patients based upon sexual orientation, gender identity, or family structure.

We are particularly concerned that the proposed rule will be used to refuse medically necessary care to
transgender patients, We are concerned that the rule’s sweeping terms and HHS's troubling discussions of a
case involving a transgender patient will encourage the mistaken beliel’ that treatments that have an incidental
impact on fertility, such as some procedures used to treat gender dysphoria, are sterilization procedures.
Treatments for serious medical conditions may have the incidental effect of causing or contributing o
infertility: for example, a hysterectomy to treat gender dysphoria, chemotherapy to treat cancer, and a wide
range of medications can have the incidental effect of temporarily or permanently causing infertility. The
primary purpose of such procedures, however, is not to sterilize, but 1o treat an unrelated medical condition. If
religious or moral exemptions related (o sterilization are misinterpreted to include treatments that have simply
an incidental effect on fertility—as the vague and sweeping language of this rule encourages—it can lead to
refusals that go even further beyond whal federal law allows and unlawfully encourages individuals and
institutions to refuse a dangerously broad range of medically needed treatments.

3. The proposed rule tramples on states’ and local governments’ efforts to protect patients’ health and
safety, including their nondiscrimination laws.

The Department claims that its unwarranted new interpretations of federal law supersede laws passed by state
and local governments Lo ensure patients’ access to health care. By claiming to allow individuals and
institulions to refuse care to patients based on the providers’ religious or moral beliefs in such a sweeping way,
the proposed rule creates conflicts with hundreds of state and local nondiscrimination laws around the country
that apply to health care. It therefore is disingenuous for the Department to claim that the proposed rule “does
not impose substantial direct effects on States,” “does not alter or have any substantial direct effects on the
relationship between the Federal government and the States,” and “does not implicate™ federalism concerns
under Exccutive Order 13132,

4. The regulation lacks safeguards to protect patients from harmful refusals of care.

The proposed regulation is dangerously silent in regards to the needs of patients and the impact that expanding
religious refusals can have on their health. The proposed regulation includes no limitations to its swecping
exemptions that would protect patients” rights under the law and ensures that they receive medically warranted
treatment. Any extension of religious accommodation should always be accompanicd by equally extensive
protections for patients o ensure that their medical needs remain paramount, and that they are able o receive
both accurate information and quality health services.

Indeed, the Establishment Clause of the First Amendment requires the government Lo adequately account for
burdens a religious accommodation may impose on others, including patients, and prohibits granting
accommodations when they would materially harm any third party, As detailed at length above, the proposed
regulation would cause significant harm by interfering with patients’ access to healtheare and thus, conflicts
with this constitutional bar,

The expanded religious exemptions in the proposed regulations also conflict with many patient protections in
federal laws like the Affordable Care Act and the Emergency Medical Treatment and Active Labor Act. While
protections under these laws are subject to religious exemptions provided under federal statule, they are not
subject to exemplions whose scope goes beyond federal law—including many of the exemptions expanded in
this rule. Additionally, the proposed regulation’s approach to religious exemptions—which appears to allow
for no limitations even when those exemptions unjustifiably harm patients or employers—contlict with the
well-established standard under other federal laws, like Title VII of the Civil Rights Act. Title VII ensures that
employers can consider the effect that providing a religious accommodation would have on coworkers,
customers, and patients, as well as factors like public safety, public health, and other legal obligations. A
standard that appears to allow for none of these considerations, and instead appears Lo require broad, automatic
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exemptions, would create confusion and undermine the federal government’s ability to properly enforce
federal laws.

5. The Department’s rushed rulemaking process failed to follow required procedures.

The Department rushed to publish this rule without first publishing any notice regarding in its Unified
Regulatory Agenda, as is normally required. The failure to follow proper procedure reflects an inadequate
consideration of the rule's impact on patients” health.

The timing of the proposed rule also illustrates a lack of sufficient consideration. The proposed rule was
published just two months after the close of a public comment period for a Request for Information closely
related to this rule. The 12,000-plus public comments were not all posted until mid-December, a month before
this proposed rule was released. Nearly all of the commenis submitted at that fime related to the subjects
covered by the proposed rule—namely, the refusal of care by federally funded health care institutions or their
employees on the basis of personal beliefs. This short period of time calls into question the
comprehensiveness of the review of the Request for Information and whether the proposed rule was developed
in an arbitrary and capricious manner,

Conclusion

If the HHS proposed conscience rule moves forward, it will exacerbate the experiences of LGBTQ individuals
that they must participate fully in society as tax paying. law abiding individuals while not being afforded the
same safety nets and expectations that our lives be valued by healtheare professionals paid to provide care to
those in need. For organizations like Center on Halsted, this will strain our already limited scrvices, increase
the amount of work needed to vet provider referrals, and compound the amount of time and effort needed o
educate our community about a rule being put in place by HHS that will erode their confidence in the
healthcare system and put their lives and the lives of their loved ones in potential jeopardy. Not only will this
increase our operating costs, it will take a toll on the health and well being of the LGBTQ community.

The proposed rule goes far beyond established law, appears 10 have been developed in a rushed and arbitrary
manner, and most importantly will put the health and potentially even the lives of patients at risk. We urge you
to withdraw the proposed rule,

Modesto Valle

CEQ, Center on Halsted
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CWLA

Together, Making Children
and Families a National Priority

Department of Health and Human Services
Office for Civil Righis

Hubert H Humphrey Building, Room 509 F
200 Independence Avenue SW

Washington DC 20201

ATTENTION: Conscience NPRM, RIN 0945-ZA03
To Whom It May Concern:

The Child Welfare League of America is a coalition of private and public entities and individuals
dedicated to ensuring the safety, permanency, and well-being of children, youth and their
families. CWLA advocates for policies, best practices, and collaborative strategies that advance
positive outcomes for children and youth. We offer the following comments on a proposed rule
published in January 2018

On Friday, January 26, 2018 the Office of Civil Rights (OCR) in the Department of Health and
Services issued a proposed rule that seeks to instill power and new enforcement authority in the
OCR to enforce and initiate compliance regarding conscience rights in health care.

We are concerned with some of the ramification s about this NPRM as it applies to the child
welfare system at the state and local level especially in regard to issues of sexual orientation and
gender identity. An overly broad interpretation based on religious, moral personal conviction
could in some instances be used to discriminate and potentially deny important and basic health
cdre Services.

Dwiring the past several decades, lesbian, gay, bisexual, and transgender (LGBT) adolescents
have become increasingly visible in our families, communities, and systems of care. A
significant number of these young people are in the custody of child welfare or juvenile justice
agencies. Child welfare, child protection, adoption and post placement services are provided
through a combination of private, public and non-profit agencies. A fundamental principle in the
provision of these services is that the decisions shaping a child placement and influencing that
child’s well-being is always driven by what is in the best interest of each child in each individual
case

By taking children into foster care, the government has accepted an obligation to care
for these children. Agencies providing services on behalf of the government have an obligation

to serve all children regardless of their religion, race, ethnic background, sexual orientation, or
gender identity.

757 15" 51, NW. 12" Floor. Washington, DC 20005, www cwla.org
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We are concerned that the way these new proposed regulations and authority is crafted could and
likely will deny some children this basic right and obligation. As noted in the CWLA Best
Practices Guidelines, it is important that “guidelines are grounded in a youth development
approach that provides services and supports designed to promote young people’s competencies
and connect them to families and communities (Mallon, 1997). LGBT youth in out-of-home
care need these same supports and services regardless of the system in which they are
involved.”!

As noted in CWLA Best Practices Guidelines, “LLGBT youth often are afraid to disclose their
sexual orientation or gender identity to health care providers. Unfortunately, many health care
providers have negative attitudes toward LGBT patients and clients, and a range of studies have
reported provider bias and discriminatory care (Ryan and Futterman, 1997.) When gay or lesbian
youth disclose their sexual orientation, some providers minimize or deny their concerns on the
grounds that same-gender sexual behavior is simply a phase that adolescents will grow out of.
Other providers are simply ignorant of the experiences and health concerns that affect LGBT
youth and do not recognize the relevance of sexual orientation or gender identity to the youth’s
health status.”

We highlight the following specific sections of the NPRM which we feel create overly broad
authority and flexibility to practitioners and individual to ignore the best interests of the child in
child welfare decisions making:

We are concerned about two specific sections in the definition within Section 88:

88.1 Purposes, “health care services or research activities” are referred to a category that
providers may choose to deny based or refiise to perform based on an objection based on
“religious, ethical, or other reasons.”

This language opens the possibility that health care providers may choose to deny appropriate
health care. Children who have experienced abuse and neglect and who have been removed from
their family have been traumatized. Denying them care does not address the underlying trauma
and may add to that trauma.

In the following section, 88.2., Definitions, the NPRM makes clear that a provider or individual
can object for religious ethical or moral reasons to the referral of services:

“Referral or refer for” includes the provision of any information by any method (including but
not limited to notices, books, disclaimers, or pamphlets, online or in print), pertaining fo a health
care services, activity, or procedure, including related to the availability, location, training,
information resources, private or public funding or financing, or directions that could provide
any assistance in a person obtaining assisting, training in, funding, financing, or performing a
particular health care service, activity, or procedure, where the entity or health care entity

! CWLA Best Practice Guidelines, Wilber, S., Ryan,C., and Marksamer, J., Washington DC: Child Welfare League of America,
2006

2 CWLA Best Practice Guidelines, Wilber, S., Ryan,C., and Marksamer, J., Washington DC: Child Welfare League of America,
2006, pg. 54
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making the referral sincerely understands that a particular health care service, activity, or
procedure 1o be a purpose or possible outcome of the referral.

As an example of how this can have a negative effect, according to the National Foster Youth
Institute, seven out of ten girls who eventually age out of the foster care system will become
pregnant before the age of age twenty-one. “Young women in foster care are more than twice as
likely as their peers not in foster care to become pregnant by age 19.% Even more troubling,

many of those who become pregnant experience a repeat pregnancy before they reach age 19.”

We have made significant progress in the last two decades in reducing the number of unplanned
pregnancies. Much of this progress has been based on evidence-based strategies. Despite the
progress we have made in the United States there is much more that needs to be done. Certain
populations and parts of the country still face challenges. One of these populations includes
youth in care.

In February 2018, Congress expanded services to youth in foster care who are expectant or new
mothers. The Families First Prevention Services Act offers the potential for greater services and
support to these young people, the implementation and effectiveness of these services should not
be undercut with regulation that would allow a denial of important intervention and support
services.

We are concerned about proposed language under section 88.3 Applicable Requirement and
Prohibition:

(v) Pursuant to 42 U.S.C. 300a—7(c)(2), entities to whom this paragraph (a)(2)(v) applies shall
not discriminate against any physician or other health care personnel in employment, promotion,
termination of employment, or extension of staff or other privileges because such physician or
other health care personnel performed or assisted in the performance of any lawful health
service or research activity or refused to perform or assist in the performance of such service or
activity on the grounds that doing so would be contrary to his or her religious beliefs or moral
convictions, or because of his or her religious beliefs or moral convictions.

We again reference CWLA Best Practices Guidelines on why this is significant.

“Researchers from the Family Acceptance Project—the first major study of LGBT adolescence
and their families—documented the significance of family responses to children’s emerging
LGBT identities on the young people’s health and mental health (Ryan and Diaz 2005). Ryan
and Diaz 2005 find that family and caregiver acceptance is an important protective factor, and
family and caregiver rejection has serious negative health outcomes for LGBT youth. LGBT
young people whose families and caregivers rejected their sexual orientation during adolescence
were much more likely to report higher rates of depression, suicidality, substance-abuse
problems, and risk for HIV infection than their peers who reported having families and
caregivers we had acceptance with excepted their sexual identity.”

® The Guttmacher Institute (2011)
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Access to important health care including behavioral health services can be critical and must be
provided without prejudice.

Again, we have concerns under Section VI of this Regulation:

(vi) Pursuant to 42 U.S.C. 300a-7(d), entities to whom this paragraph (a)(2)(vi) applies shall not
require any individual to perform or assist in the performance of any part of a health service
program or research activity if such performance or assistance would be contrary to the
individual’s religious beliefs or moral convictions.

Counseling and referral provisions of 42 U.S.C. 1395w—22(j)(3)(B) and 1396u—2(b)(3)(B))—(1)
Applicability. (i) The Department is required to comply with paragraphs (h)(2)(i) through (ii) of
this section and §§88.5 and 88.6 of this part. (ii) Any State agency that administers a Medicaid
program is required to comply with paragraph (h)(2)(ii) of this section and §$88.4, 88.5, and
88.6 of this part.

Counseling is a critical element to the mental health and well-being of LGBTQ youth. Some
counseling services are used as conversion therapy, and we fear that these services may be
classified under “counseling and referral provisions.”

“All major national mental health organizations have officially expressed concerns about
therapies promoted to modify sexual orientation. To date, there has been no scientifically
adequate research to show that therapy aimed at changing sexual orientation (sometimes called
reparative or conversion therapy) is safe or effective. Furthermore, it seems likely that the
promotion of change therapies reinforces stereotypes and contributes to a negative climate for
lesbian, gay, and bisexual persons. This appears to be especially likely for lesbian, gay, and
bisexual individuals who grow up in more conservative religious settings.”*

If the counseling services do not align with the patients’ needs, or when a provider attempts to
change or modify one’s sexual orientation or gender identity, the services can cause detrimental
harm to the patient’s mental health.

“In the past, some practioners tried to ‘cure’ individuals with gender identity disorder through
aversion therapies and other techniques intended to altar cross-gender identification (Gelder &
Marks, 1969). These efforts were not only unsuccessful, but caused severe psychological and, in
some cases, even physical damage (Mallon, 1999¢). Today, efforts to alter a person’s core
gender identity are viewed as both futile and unethical (Israel & Tarver, 1997; Mallon, 1999c).”5
Due to the level of distress on LGBTQ youth when subjected to these types of services, there
becomes higher risk factors associated to the treatment. “They may also experience significant
distress because their body does not correspond to their gender identity. Some transgender youth
may be at high risk for HIV transmission, infection, and related health problems after obtaining

* American Psychological Association. (2008). Answers to your questions: For a better understanding of Sexual Orientation and
Homosexuality. Washington, DC: Author. Committee on Lesbian, Gay, Bisexual, and Transgender Concerns
® CWLA Best Practice Guidelines;, Shannan Wilber, Caitlin Ryan, and Jody Marksamer, pg. 56

HHS Conscience Rule-000139400



Case 3:19-cv-02769-WHA Document 57-2 Filed 09/09/19 Page 116 of 420

hormones from the streets and using them without medical supervision. (footnote: CWLA Best
Practice Guidelines; Shannan Wilber, Caitlin Ryan, and Jody Marksamer, pg. 56)

There is also a high prevalence of children diagnosed with STIs and HIV within the foster care
system. The Guttmacher Institute (2014) found that, “youth and young adults ages 15-24 account
for nearly half (9.1 million) of the 18.9 million new cases of STIs each year. Manlove and
colleagues (2011) reported that, “compared girls nationwide, girls in foster care were three times
as likely to report having had a sexual partner with an STD... In addition, young adult women
who were ever in foster care were more than 50% more likely to test positive for an STD, than
were young women who were never in foster care.”

Finally, under the (ii):

(ii) Pursuant to 42 U.S.C. 1396u— 2(b)(3)(B), entities to whom this paragraph (h)(2)(ii) applies
shall not require a Medicaid managed care organization to provide, reimburse for, or provide
coverage of, a counseling or referral service if the organization objects to the provision of such
service on moral or religious grounds.

Medicaid is a vital provider of health care services for children in foster care and children who
exit foster care to adoptions. Giving agencies permission to discriminate against a class of
people—that is, lesbians, gays, bisexuals, and transgender (LGBT) individuals—is not in the best
interest of the more than 427,000 children in foster care, and the more than 20,000 youth who
age out of foster care each year without family or permanent connections. Children deserve

every opportunity to be cared for in a family, and blocking LGBT prospective foster and
adoptive parents limit that opportunity.

While we can appreciate the efforts to assure non-discrimination in the funds of programs, we
expect that at a time when there are greater calls to only fund evidence-based and effective
services. It would be wrong to re-allocate or restrict funding based on a provider’s personal
opinions. It is critical that we continue to base child welfare services and support, especially
those that cover health and behavioral health, on the best interest of the child and young person.

Sincerely,

John Sciamanna
Child Welfare League of America

® The Guttmacher Institute; Center for the Study of Social Policy, Expectant & Parenting Youth in Foster Care
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@ CHRISTIANA CARE
HEALTH SYSTEM

Management Suite
4755 Ogletown-5tanton Road
Mewark, DE 19718

www.christianacare.org

March 27, 2018

Roger Severino

Director, Office for Civil Rights

Department of Health and Human Services
Hubert H. Humphrey Building

200 Independence Avenue, 5W., Room 515F
Washington, DC 20201

Re: HHS—0CR—2018—0002, Protecting Statutory Conscience Rights in Health Care; Delegations of
Authority; Proposed Rule (\Vol. 83, No. 18) Jan. 26, 2018.

Dear Mr. Severino:

I write on behalf of Christiana Care Health System, headquartered in Wilmington, Delaware, a nationally
recognized and leading regional health system with two academic hospitals, four campuses, and more
than 50 outpatient sites of care to serve our community.

Thank you for the opportunity to comment on the Department of Health and Human Services [HHS)
Office for Civil Rights' (OCR) proposed rule (hereinafter the “Proposed Rule”) regarding certain statutory
conscience protections, including requirements that Christiana Care and other health systems post
notices of protections against religious discrimination on employee manuals and other documents, and
gives HHS and OCR the ability to enforce protections for the exercise of religious conscience rights of
medical providers.

Christiana Care's mission is simple, and begins with the statement that “we serve our neighbors as
respectful, expert, caring partners in their health.” We are concerned that the scope of the Proposed
Rule is significantly broader than existing federal and state regulations and is contrary to owur
longstanding commitment to health equity and non-discrimination, which includes a commitment to
provide equitable care to members of our community regardless of their race, religion, national origin,
gender identity, LGBTQ status, and other legally protected classifications.
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We are proud of our status as a nationally recognized Leader in LGBTQ Healthcare Equality,’ and are
concerned that the open-ended protections for providers to decline to care for patients on the basis of
religious objections in the Proposed Rule could jeopardize our ability to continue to provide respectful,
expert care to patients and their families, our commitment to non-discrimination, and our ability to
provide equitable access to health care services for all of the members of our community.

Qur mission is well known to our 11,600 employees, as is our commitment to ensuring that our
caregivers” needs are met. To that end, Christiana Care has developed and implemented policies and
procedures that balance the provision of conscience protections and other reasonable accommodations
for the religious beliefs of our caregivers with our obligations to provide appropriate and necessary care
to our patients. Our Patient Rights and Responsibilities Policy, for example, informs patients of the “right
to quality care regardless of [the patient’s] race, religion, sex, national origin, age, disability, veteran
status, sexual orientation, gender identity or expression, source of payment or any other status that is
an illegal basis for discrimination.”

Existing federal and state laws protect health care workers who express religious objections related to
performing certain procedures. In addition to our substantive concerns, we are concerned that the
Proposed Rule, in its current form, will require significant revisions to our existing policies and
procedures, with considerable compliance, training and communications costs associated therewith.’

We appreciate your consideration of these comments on this important issue.

Sincerely,

Bettina Tweardy Riveros, Esqg.
Chief Health Equity Officer
Christiana Care Health System

3 https://news.christianacare, org/2017/05/ christiana-care-hospitals-earn-leader-in-lgbtg-healtheare-equality-
designation/

* We are aware of the HHS estimate that the Proposed Rule will cost $312.3 million to implement in the first year
alone. https:/fwww.federalregister. gov/documents/2018/01/26/2018-01 226/ protecting-statutory-conscience-
Fi in-health- ions-of-authority# - nt,
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RESOLUTION 2018-30233

A RESOLUTION OF THE MAYOR AND CITY COMMISSION OF
THE CITY OF MIAMI BEACH FLORIDA, OPPOSING A RULE
PROPOSED BY THE U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES, ENTITLED “PROTECTING STATUTORY
CONSCIENCE RIGHTS IN HEALTH CARE; DELEGATIONS OF
AUTHORITY” WHICH, AMONG OTHER THINGS, WOULD
BROADLY EXPAND OPPORTUNITIES FOR HEALTH CARE
WORKERS TO REFUSE TO PARTICIPATE IN CERTAIN
MEDICAL PROCEDURES ON THE BASIS OF A MORAL OR
RELIGIOUS OBJECTION; AND DIRECTING THE CITY
ATTORNEY TO TRANSMIT THIS RESOLUTION AND THE
COMMENTS SET FORTH HEREIN TO THE U.S. DEPARTMENT
OF HEALTH AND HUMAN SERVICES.

WHEREAS, the City of Miami Beach (“City”) Human Rights Ordinance, codified in
Chapter 62 of the City Code, declares that “there is no greater danger to the health, morals
safety and welfare of the city and its inhabitants than the existence of prejudice against one
another and antagonistic to ‘each other because of actual or perceived differences of race, color,
national origin, religion, sex, intersexuality, gender identity, sexual orientation, marital and
familial status, age, disability, ancestry, height, weight, domestic partner status, labor
organization membership, familial situation, or political affiliation”; and

WHEREAS, the Human Rights Ordinance also declares that “prejudice, intolerance,
bigotry and discrimination and disorder occasioned thereby threaten the rights and proper
privileges of its inhabitants and menace the very institutions, foundations and bedrock of a free,
democratic society”; and

WHEREAS, in view of this policy, the City’s Human Rights Ordinance prohibits
discrimination in employment, public accommodations, housing, and public services, on the
basis of the classification categories identified above; and

WHEREAS, the City is a longstanding municipal leader in ensuring the civil rights of its
diverse and cosmopolitan population; and

WHEREAS, on January 28, 2018, the Office of Civil Rights (‘OCR”), Office of Secretary
of Health and Human Services (“‘HHS”) published a notice of proposed rule, entitled “Protecting
Statutory Conscience Rights in Health Care; Delegation of Authority” (“Proposed Rule”); and

WHEREAS, the Proposed Rule creates a new “Conscience and Religious Freedom
Division” in the HHS OCR; and

WHEREAS, the stated purpose of the Proposed Rule is to “protect the rights of persons,
entities, and health care entities to refuse to perform . . . health care services or research
activities to which they may object for religious, moral, ethical, or other reasons”; and

WHEREAS, the Proposed Rule authorizes HHS and, specifically, the OCR to protect

workers and penalize organizations that do not allow workers to express their religious and
moral objections; and
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WHEREAS, the Proposed Rule will also allow providers and facilities to opt out of
providing counselling services, referring services in Medicaid and Medicare Advantage
programs, advance directives, Global Health Programs, and compulsory health programs, such
as immunization, hearing screening, occupational iliness testing, and mental iliness testing; and

WHEREAS, the Proposed Rule is estimated to impact somewhere between 364,640 to
571,412 entities, including public and private hospitals, specialty hospitals (substance abuse,
maternity, cancer), youth services, shelters, nursing and hospice facilities, offices of mental
health practitioners, and family planning centers; and

WHEREAS, the Proposed Rule may have far-reaching consequences and be used to
justify discrimination against the City’s constituents, including women, members of the LGBTQ+
community, and persons living with HIV; as well as individuals seeking birth control
prescriptions, emergency contraception, lifesaving abortion, in-vitro fertilization (including for
unmarried patients, same-sex couples, and interracial couples), hormone therapy for
transgender or intersex patients, gender confirmation surgery, human papillomavirus (“HPV")
vaccines, counseling, mental health care or a reference for mental health services; and

WHEREAS, the City Commission of the City of Miami Beach respects the right of
individuals to freely practice their religion but opposes any measure that permits the use of
religion to perpetuate prejudice and authorize discrimination against others.

NOW, THEREFORE, BE IT DULY RESOLVED BY THE MAYOR AND CITY
COMMISSION OF THE CITY OF MIAMI BEACH, FLORIDA, that the Mayor and the City
Commission hereby oppose the rule proposed by the U.S. Department of Health and Human
Services, entitled “Protecting Statutory Conscience Rights in Health Care; Delegations of
Authority” which, among other things, would broadly expand opportunities for health care
workers to refuse to participate in certain medical procedures on the basis of a moral or
religious objection; and direct the City Attorney to transmit this Resolution and the comments set
forth herein to the U.S. Department of Health and Human Services.

PASSED and ADOPTED this __ 7 _day of WémA , 2018.

ATTEST:

75//5%

Rafaél Granado
City Clerk

(Sponsored by Commissione

APPROVED AS TO
FORM & LANGUAGE

) ) : & FOR EXECUTION
F:\ATTOWKALN\RESOLUTIONS\Oppose HHS PropBsediRul g ; ? ( 3-5° 1&

City Attorney Date

I\
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As of:une 22, 2019
Received:March 27, 2018
Status:Posted

PUBLIC SUBMISSION rosted:tarch 29, 2018
Tracking No.1k2-929a-2qgvn
Comments Due:March 27, 2018
Submission Type:AF]

Docket:HHS-OCR-2018-0002
Protecting Statutory Conscience Rights in Health Care; Delegations of Authority

Comment On:HHS-0CR-2018-0002-0001
Protecting Statutory Conscience Rights in Health Care; Delegations of Authority

Document:HHS-0CR-2018-0002-7 1443
Comment on FR Doc # 2018-01226

Submitter Information

MName:Cathy Alderman

Address:80205

Email: calderman@coloradocoalition.org
Organization: Colorado Coalition for the Homeless

General Comment

Thank wvou for the opportunity to comment on an amendment to RIN 0945-2ZA03, which would expand moral
and conscience objections for medical professionals. As an advocate for vulnerable populations including
people experiencing homelessness and those in protected classes, we are very concerned about this proposed
rule. I have attached the signatures of over 200 people in Colorado that are joining us in our opposition to
this rule.

Peaple experiencing homelessness are already the victims of discrimination and biases that create challenges
to attaining services to lead a healthy and successful life. We know that denying care does not negate the
health needs of these vulnerable populations and instead costs taxpayers significantly more money, For
example, a recent survey by the Center for American Progress showed that LGBTQ people experience
discrimination in health care settings; that discrimination discourages them from seeking care; and that
LGBTQ people may have trouble finding alternative services If they are turned away. In that same study, B
percent of respondents said that a doctor or other health care provider refused to see them because of their
actual or perceived sexual orientation. I am gravely concerned that this number would increase at an
alarming rate, forcing the LBGTQ community into the shadows.

This rule would allow for any staff person to claim a moral objection to a client based on biases around
medical treatment for critical health issues including HIV/AIDS, Hepatitis C, tuberculous, and substance use
disorders. In 2017, more than 10,000 people experiencing homelessness nationwide reported having HIV/
AIDS in 2017; and between 2000 and 2015, over half million people died from drug overdoses in the United
States, We have a moral obligation to work to protect our neighbors from preventable deaths,

While I understand the proposed rule is intended to protect medical professionals, I am concerned about the
unintended consequences of people experiencing homelessness, often those in a protected class, falling victim
to discrimination and losing access to the health care they desperately need.

Please reconsider the amendment RIN 0945-ZA03 and protect vulnerable populations receiving medical care.

Attachments

Petition Sign On
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3333
80220-
3661
80128-
0742
80524-
1517
80401-
6577
80247-
6527
80204-
2970
80215
80222-
7304
80203
80401
80218-
3139
80030-
5122
80210
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David
Susan
Denise

Melissa
First Name
Patty

Julie

William
Carol
Leslie
Martin
Rachel

Susan
Mary

jessica
Phil
Martin
Trina

John
Glenn

Marlena
Kathy
Michelle
Kathy
James

Judith
Shawna
Michael
Mindy
Thomas
Geoffrey
Gregory
Dave

Klimut
Knight
Kupcho

Labrie
Last Name
Lawless
Leonard

Leslie
Lobato
Lomas
Lubojacky
Lucero

Luerssen
Macneal

marcy
Martin
Martinez
Mauchmar

Maulbetsch
McCaslin

McElhaney
McGee
McGraw
Mcintyre
McKeever

McQueen
Miller
Mitcham
Mohr
MOORE
Moore
Morris
Mueller

Sarasota
Littleton
Littleton

Denver
City
Denver
Boulder

Dearborn
Englewood
Boulder

La Junta
Denver

Denver
Denver

Denver
Littleton
Wheat Ridge
Denver

Denver
Highlands Ranch

Denver

Colorado Springs
Denver
Englewood
Littleton

Denver

Denver

Denver

Arvada

Boulder

Denver

Colorado Springs
Golden

Florida
Colorado
Colorado

Colorado
State

Colorado
Colorado

Michigan
Colorado
Colorado
Colorado
Colorado

Colorado
Colorado

Colorado
Colorado
Colorado
Colorado

Colorado
Colorado

Colorado
Colorado
Colorado
Colorado
Colorado

Colorado
Colorado
Colorado
Colorado
Colorado
Colorado
Colorado
Colorado

34239
80127
80126
80204-
4042
Zip Code
80205
80305
48120-
1303
80113-
2810
80304-
0912
81050-
1662
80214-
1362
80212-
1457
80247
80204-
3204
80121
80033
80205
80203-
3218
80126-
2220
80237-
6369
80919
80228
80111
80121
80247-
1714
80216
80205
80004
80304
80202
80903
80401
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Margaret
Kathleen

Jan
Pamela

Deb
Carol

Kathleen

Peg
Natalie

robert
Stella
Catherine

Diana
Nancy

Roxanne
Leslie
Cheryl

Evan
Richard
Kelly
Lesley

Paula R
Piorello

Meredith
Alan

Arya
P

Janelle

Mary

Mullen
Mullen

Myers
Nichols

Nicklaus
Niforatos

Odefey

Oldham
Onuffer

ostrowski
Padilla
Peraino

Peters
Peters

Peterson
Petrovski
Pluta

Ravitz
Real
Reed
Reeder

Rhodes
Rimando

Ritchie
Rodriguez

Roerig
S

Sahli

Sanders

Littleton
Denver

Centennial
Denver

Denver
Denver

Centennial

Denver
Parker

Golden
Denver
Denver

Highlands Ranch
Englewood

Boulder
Denver
Littleton

Boulder
Denver
Denver
Denver

Denver
Northglenn

Denver

Denver
Denver

Thornton

Denver

Colorado

Colorado

Colorado
Colorado

Colorado
Colorado

Colorado

Colorado
Colorado

Colorado
Colorado
Colorado

Colorado

Colorado

Colorado
Colorado
Colorado

Colorado
Colorado
Colorado
Colorado

Colorado

Colorado

Colorado

Colorado
Colorado

Colorado

Colorado

80120-
3067
80210-
5616
80111-
4333
80237
80231-
5621
80247
80112-
1154
80247-
1224
80138
80401-
2758
80321
80249
80126-
2154
80113-
2856
80308-
4611
80211
80129
80305-
4027
80205
80203
80203
80237-
2212
80234-
2926
80205-
2529

80206-
3438

80215
80602-
7239
80204-
3919
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Janice
Kathleen
James and
Prudence
Dennis

Cheryl

Jill
Lauren

Gayle
Sarah

Jill
Nadine

Berkley
Mary Ann
Mary Anna
Lisa

Bruce
William

Joan
Julia

Beverly
Marty

Sara
Mark

Victor
Cynthia

John
LARRY
Mary

Sandoval
Saunders

Scarritt
Schroeder
Smith

Smith
Snyder

Stagnitta
Stella
SURBER
Blackwell

Swahnberg
Tague
Thompson
Thompson
Thompson
Trott
Uebelher

Urton
Vega

Walter
Waters

Weil
Wessley

Wheeler
White

White
WHITE
Wilham

Henderson
Boulder

Boulder
Evergreen
Denver

Aurora
Denver

Aurora
Denver

Denver
Denver

Denver

Denver

Denver
Lakewood
Highlands Ranch
Denver

Denver
Littleton

Golden
Denver

Boulder
Denver

Denver
Golden

Grand Junction

Denver

Colorado
Colorado

Colorado

Colorado

Colorado

Colorado
Colorado

Colorado
Colorado

Colorado
Colorado

Colorado

Colorado

Colorado

Colorado

Colorado

Colorado

Colorado
Colorado

Colorado
Colorado

Colorado
Colorado

Colorado
Colorado

Colorado

Colorado

80640
80304
80304-
4243
80439-
5533
80235-
3065
80247-
2387
80206
80012-
5032
80204

80226

80228
80202-
1548
80218-
3159
80218-
1653
80205-
2511
80126-
3605
80227-
3808
80239-
4011

80122
80403-
7781

80220
80303-
1258

80226
80205-
2017

80401
81506-
5297

80212
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80220-
Cassie Williams Denver Colorado 3109
80122-
Christine Woessner Centennial Colorado 1261
Teri Wolfe Broomfield Colorado 80023
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March 27, 2018
U.S. Department of Health and Human Services
Office for Civil Rights
Attention: Conscience PROPOSED RULE, RIN 0945-ZA03
Hubert H. Humphrey Building
Room 509F
200 Independence Avenue, S.W.
Washington, D.C. 20201

RE: Public Comment in Response to the Proposed Regulation, Protecting Statutory Conscience Rights
in Health Care RIN 0945-ZA03

The Commonwealth of Pennsylvania Departments of Aging, Health, Human Services, Drug and Alcohol
Programs, and Insurance have prepared the following in response to the request for public comment
regarding the proposed rule entitled, “Protecting Statutory Conscience Rights in Health Care” published
January 26, 2018. These agencies have deep concerns that this proposed rule ignores the needs of the
patients and individuals served by HHS’ programs and creates confusion about the rights and
responsibilities of health care providers and entities. Additionally, there is uneasiness in that this
proposed rule overstates statutory authority and seeks to dramatically expand the reach of the
underlying statutes with potentially disastrous consequences. Not only does this proposed rule put at
risk positive health care outcomes and access to health care for tens of thousands of people, it treads on
states’ efforts to protect patients and constituents and puts millions of federal funds in jeopardy. Thus,
the agencies stated above urge the U.S. Department of Health and Human Services (HHS) Office for Civil
Rights (OCR) to withdraw the proposed rule.

Exacerbating Barriers to Quality Health Care for Vulnerable

Dr. Rachel Levine, Secretary for the Pennsylvania Department of Health, met with Roger Severino, the
Director for the HHS Office of Civil Rights, on November 14, 2017 to particularly discuss LGBTQ health
issues. Despite this, the proposed rule does not consider the health issues raised during that meeting.
Pennsylvania agencies are concerned that this rule will hinder their efforts to address negative and
disparate patient health care outcomes and access to health care especially for LGBTQ people, women,
and other vulnerable groups that already face enormous barriers to getting competent and affirming
care.

For those living in areas with already limited access to health providers, finding quality, culturally
competent care is already a challenge. If then they are turned away or refused treatment, it will be
harder if not impossible for them to find a viable alternative. For example, in a recent study published
by the Center for American Progress, nearly one in five LGBTQ people, including 31% of transgender
people, said that it would be very difficult or impossible to get the health care they need at another
hospital if they were turned away from settings where they currently receive care. That rate was
substantially higher for LGBTQ people living in non-metropolitan areas, with 41% reporting that it would
be very difficult or impossible to find an alternative provider. For these patients, being turned away by a
medical provider is not just an inconvenience; it often means being denied care entirely with nowhere
else to go.
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These populations already experience significant discrimination from health care providers, and in many
cases these vulnerable populations have little recourse or resources to seek justice. However, through
the Conscience and Religious Freedom Division, health care providers would be able deny patients care
and remain protected under the guise of religious liberty according to HHS.

The following are examples of scenarios that have and will occur:

e Doctors refusing to see transgender patients, even for general medical concerns

e Health professionals refusing care to someone living with HIV/AIDS, or refusing prescriptions for
pre-exposure prophylaxis

e Pediatricians refusing to treat the children of same-gender couples

¢ Emergency Department/Emergency Medical Services workers refusing to transport or provide
emergency care to minority patients

e Medical professionals refusing to acknowledge homophobic rape (i.e., rape perpetrated due to
perceived sexual or gender identity)

e Medical professionals denying care to individuals who have had abortions at any point for any
reason, or denying pre- or post- care for terminated pregnancies

e Behavioral health professionals refusing to provide information or counseling

This proposed rule attempts to expand religious exemptions while ignoring the prevalence of
discrimination and damage it causes especially in vulnerable communities. If finalized, the rule would
significantly expand the ability of heath care providers to withhold treatment or services based on
religious or moral ground. And, thus will put thousands of people at risk of facing negative health
consequences simply from the increased barriers or steps to acquiring care.

Broad Expansion That Lacks Safeguards

Though religious exemptions can have value, OCR fails to balance the need for exemptions with
limitations or safeguards relating to the needs of patients and their own rights. Thus, the rule conflicts
with the Establishment Clause of the First Amendment which requires the government to adequately
account for burdens a religious accommodation may impose on others, including patients, and prohibits
granting accommodations when they would materially harm any third party. Furthermore, the
proposed rule is in conflict with many existing patient protections in federal laws like the Affordable
Care Act, Emergency Medical Treatment and Active Labor Act, and it conflicts with established standards
such as Title VII.

These inconsistencies create confusion and will allow for unprecedented discrimination and refusal of
services, which undermines the intent and integrity of health and human services programs, and even
runs contrary to HHS’ own mission. HHS' belief that it is appropriate to apply the general principles of
nondiscrimination on the basis of religious belief or moral conviction is nonsensical. It is unclear how
doctors and nurses can adhere to their professional standards and ethics codes while also claiming
religious belief or moral conviction as a basis to not provide health care services. A shiftin this direction
by HHS will increase religious-based mistreatment. It will invite health and human services professionals
to ignore existing law and medical standards, and it will go against person-centered approaches and
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evidence-based practices that have been at the core of social service and public health delivery for
decades,

lgnores States’ Efforts to Protect Patients

Pennsylvania agencies are concerned that this proposed rule is an attempt to supersede laws and
policies passed by state and local governments to ensure patients’ access to health care and human
services. Pennsylvania Governor Tom Wolf and his administration are committed to doing right by all
Pennsylvanians and providing people the protections and respect they deserve. 5ince Pennsylvania is
one of the states that lacks a comprehensive and consistent framework of legal protections in areas like
non-discrimination, the commonwealth is particularly susceptible to shifts of this kind at the federal
level, This is why the Governor and his administration have been champions for equal protections.
Such efforts include expanding prohibitions in non-discrimination language in employment and
contracting, promoting access to affirming and affordable health care through, for example, Medicaid
expansion, and calling on the General Assembly to pass comprehensive non-discrimination laws and
resource reproductive health programs.

This proposed rule grants OCR broad investigative authority and the ability to expand reporting
requirements and allows for harsh penalties. For these reasons, Pennsylvania Health and Human
Services Departments have significant concerns with how OCR will use such powers and information
gathered by the office. There are concerns that this could lead to prejudice in consideration of future
applications for federal funds or penalize a currently funded entity in ways that would be extremely
harmful or costly. Additionally, the oversight provisions are vague, which undermines the federal
government's own ability to properly enforce its own laws and regulations.

In summary, the Pennsylvania Departments of Aging, Health, Human Services, Drug and Alcohol
Programs, and Insurance vehemently oppose the proposed rule entitled “Protecting Statutory
Conscience Rights in Health Care” published January 26, 2018 and strongly urge HHS to withdraw the
rule. The proposed rule will increase barriers for tens of thousands of people seeking health care of all
types and lead to a multitude of adverse health outcomes. The proposed rule is vague and in conflict
with numerous federal laws and statutes, which will lead to great confusion among health and human
services practitioners and difficulty in enforcing regulations for OCR. Lastly, the proposed rule greatly
impedes states’ efforts and responsibility to protect their constituents and threatens the distribution
and receipt of millions of dollars in federal funds.

Sources:

American College of Obstetrics and Gynecologists, Health Disparities in Rural Women (2014),
https:/fwww.acog.org/Clinical-Guidance-and-Publications/Committes-Opinions/Committee-on-Health-
Care-for-Underserved-Women/Health-Disparities-in-Rural-‘Women#17

Institute of Medicine, The Health of Lesbian, Gay, Bisexual, and Transgender People: Building a
Foundation for Better Understanding (2011), hitp://www.iom.edu/Reports/2011/The-Health-of-
Leshian-Gay-Bisexual-and-Transgender-People.aspx
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Sandy E. lames et al., The Report of the U.5. Transgender Survey 93-126 (2016),
www ustranssurvey.org/report;

Lambda Legal, When Health Care lsn't Caring: Lambda Legal’s Survey on Discrimination Against LGBT
People and People Living with HIV (2010), http://www.lambdalegal.org/publications/when-health-care-

isnt-caring

Shabab Ahmed Mirza & Caitlin Rooney, Discrimination Prevents LGBTQ People from Accessing Health
Care (2018), https://www.americanprogress.org/issues/lgbt/news/2018/01/18/445130/discrimination-
prevents-lgbtg-people-accessing-health-care
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