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U S. Department of Health and Human Services 
Office for Civil Rights
Attention: Conscience NPRM. RIN 0945-/A03 
Hubert H. Humphrey Building, Room 509F 
200 Independence Avenue SW 
Washington, DC 20201

Submitted electronically via http: wu w.reiiu/aiions. yov

RE: Comments of the California Medical Association: Department of Health and 
Human Services, Office for Civil Rights RIN 0945-ZA03

Dear Secretary Azar

On behalf of more than 43,000 physician members and medical students of the California 
Medical Association (CMA), we appreciate the opportunity to provide comments on the 
Department of Health and Human Services’ (the "Department”) proposed rule ("Proposed Rule”) 
on Protecting Statutory Conscience Rights in Health Care 1 Through a comprehensive program 
of legislative, legal, regulator)', economic and social advocacy, CMA promotes the science and 
art of medicine, the care and well-being of patients, the protection of the public health, and the 
betterment of the medical profession,

CMA supports the comments of the American Medical Association on the Conscience 
Protections Proposed Rule and offer further comments that address issues that are of particular 
concern to California physicians. While CMA is a strong advocate for the conscience rights of 
physicians, we do not believe this Proposed Rule accomplishes its purported aims. We are 
concerned that the implementation of this Proposed Rule may lead to discrimination that is 
prohibited under both federal and California law. adversely impact patient access to 
comprehensive care, and inappropriately insert politics into the patient-physician relationship 
Moreover, current federal and California law provide extensive protections for the conscience 
rights of health care providers, and the supplemental administrative burdens imposed by this rule 
do not add any meaningful benefit

By issuing the Proposed Rule and creating a new division within the Office of Civil Rights 
("OCR") - the new "Conscience and Religious Freedom Division” - the Department would 
inappropriately use OCR's limited resources to encourage discrimination in health care and 
undermine the ability of states to enforce their ow n conscience and anti-discrimination

Protcciing Stanuorv Conscience Rights in Health Care; Delegations of Autliority. 83 Fed Reg. 3880 (proposed 
Jan 26. 2018) (to be codified at 45 C F R pt 88) [hereinafter Proposed Rulc|
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provisions. For these reasons, CMA urges the Department to withdraw the Proposed Rule in its 
entirety.

1. The Proposed Rule Expands the Scope of Existing Conscience Protections to 
Negatively Affect Access to Care.

CMA is concerned with the overly broad application of existing conscience protection laws and 
the expansion of the definitions in the Proposed Rule. The language of the Proposed Rule would 
allow any entity involved in a patient’s care—from a hospital board of directors to the 
receptionist that schedules procedures to use their personal beliefs to dictate a patient’s access to 
care. The Proposed Rule defines common phrases and words used throughout existing refusals of 
care laws and civil rights laws in ways that stretch their intended meaning beyond recognition. 
For example, the definition of “assist in the performance” greatly expands the types of services 
that can be refused to include “any program or activity with an articulable connection to a 
procedure, health care service, health program, or research activity.”2 In fact, merely “making 
arrangements for the procedure,” no matter how tangential, would be included in the reach of the 
Proposed Rule.3 This means individuals not “assisting in the performance” of a procedure within 
the ordinary meaning of the term, such as the office scheduler, the technician charged with 
cleaning surgical instruments, and other medical office and hospital employees, can now assert a 
new right to refuse care based on their religious and moral convictions. Such an interpretation is 
potentially disruptive to the normal operations of a medical office or other health care facility 
and impede the provision of necessary care to patients.

Similarly, the Proposed Rule’s definition of “referral” goes beyond any understanding of the 
term, allowing refusals to provide any information, “by any method, pertaining to a health care 
service, activity, or procedures[.]” This include information “related to availability, location, 
training, information resources, private or public funding or financing, or directions” that could 
help an individual to get the health care service they need.4 Such an expansive definition could 
prevent patients from getting information about the availability of comprehensive health care 
options in their state. CMA believes that these overly broad definitions will result in denial of 
care and miscommunication to patients without meaningfully advancing physicians’ rights of 
conscience.

Furthermore, the Proposed Rule’s new and expanded definitions often exceed, or are not in 
accordance with, existing definitions contained within the existing laws OCR seeks to enforce. 
For example, “health care entity” is defined under the Coats and Weldon Amendments to include 
a limited and specific range of individuals and entities involved in the delivery of health care.

2 Proposed Rule, 83 Fed. Reg. at 3923.
3 Id.
A Id. at 3924.
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However, the Proposed Rule attempts to combine separate definitions of “health care entity” 
found in different statutes and applicable in different circumstances into one broad term by 
including a wide range of individuals, e.g., not just health care professionals, but any personnel, 
and institutions, including not only health care facilities and insurance plans, but also plan 
sponsors and state and local governments. This impermissibly expands statutory definitions and 
will create confusion, impeding patients’ access to needed health care services and information.

2. CMA Opposes Discrimination in the Provision of Health Care and Supports Patient 
Access to Comprehensive Health Care.

CMA is concerned that the Proposed Rule undermines anti-discrimination protections, 
particularly with regard to reproductive health, sexual orientation, and gender identity. Since 
2012, the Office for Civil Rights has interpreted Section 1557 of the Affordable Care Act’s5 sex 
discrimination prohibition to extend to claims of discrimination based on gender identity or sex 
stereotypes and accepted such complaints for investigation. Section 1557’s protections assist 
populations that have been most vulnerable to discrimination, including lesbian, gay, bisexual, 
and transgender individuals, and help provide those populations equal access to health care and 
health coverage. Such individuals experience discrimination in obtaining health care which lead 
to lack of preventative care or delayed care.6 Section 1557 seeks to address factors that impact 
access to care for certain populations but does not force physicians to violate their medical 
judgment. Rather, covered entities, including insurers, must “apply the same neutral, 
nondiscriminatory criteria [used] for other conditions when the coverage determination is related 
to gender transition.

California law explicitly prohibits discrimination based on sex, sexual orientation, or gender 
identity,8 among other factors. California law provides that persons holding licenses under the 
provisions of the Business & Professions Code, such as physicians, are subject to disciplinary 
action for refusing, in whole or in part, or aiding or inciting another licensee to refuse to perform 
the licensed services to an “applicant” (patient) because of any characteristics under the Unruh 
Civil Rights Act, that is, the applicant’s race, color, sex, religion, ancestry, disability, marital

„7

5 45 C.F.R. §§92.2, 92.206, 92.207.
6 Lambda Legal, When Health Care Isn't Caring: Lambda Legal's Survey on Discrimination Against 
LGBT PEOPLE AND PEOPLE LIVING WITH HIV (2010). Forum: How Discrimination Damages Health Care in 
LGBTQ Communities, NPR (March, 21, 2018), https://www.npr.org/sections/health- 
shots/2018/03/21/594030154/fomm-how-discrimination-damages-health-in-lgbtq-communhies
7 Nondiscrimination in Health Programs and Activities, 81 Fed. Reg. 31435 (proposed May 18, 2016) (to be codified 
at 45 C.F.R. pt. 92).
8 See generally. Cal. Civ. Code §51 (The Unruh Civil Rights Act) ("All persons within the jurisdiction of this state 
are free and equal, and no matter what their sex, race, color, religion, ancestry, national origin, disability, medical 
condition, genetic information, marital status, sexual orientation, citizenship, primary language, or immigration 
status are entitled to the full and equal accommodations, advantages, facilities, privileges, or services in all business 
establishments of every kind whatsoever.”_
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status, national origin, medical condition, sexual orientation, or genetic information.9 The 
California Supreme Court has held that physicians’ religious freedom and free speech rights do 
not exempt physicians from complying with the Unruh Act's prohibition against discrimination 
based on a person's sexual orientation.10

California law also prohibits discrimination by any person under any program that receives any 
financial assistance from the state.11 Additionally, the California Insurance Gender 
Nondiscrimination Act (IGNA) prohibits a health plan and insurer from “refusing to enter into, 
cancel or decline to renew or reinstate a contract because of race, color, national origin, ancestry, 
religion, sex, marital status, sexual orientation, or agc.",: Sex includes both gender identity and 
gender expression.11 The Proposed Rule lays the groundwork to preempt California laws that 
have been put into place to ensure that patients in the state have access to comprehensive health 
care In addition, the Proposed Rule may also conflict with policies of agencies that accredit 
health care institutions For example, the Joint Commission, which accredits and certifies nearly 
21.000 facilities in the US, has required since 2011 that the nondiscrimination policy of every 
accredited facility protect transgender patients 11 The Proposed Rule would conflict with existing 
state laws and accreditation requirements, creating legal confusion for California physicians.

3. CMA Supports Conscience Protections that Promote the Rights of Providers 
without Negatively Impacting Patient ('are.

CMA policy has always sought to balance the rights of patients to access needed health care with 
the rights of physicians to exercise their conscience. Conscientious refusals occur most 
commonly in the field of reproductive medicine, and in many areas of the country patients face 
challenges in accessing reproductive healthcare.15 Though CMA advocates for access to abortion

9 Cal. Bi is. & Prof. Coin: § 125.6
10 North Coast Women's Care Medical Group, Inc. v. San Diego Countv Superior Court (Benitez) 1X9 P.id 959 
(Cal. 2008).
11 Cal. GOV. Code §11135.

Cal. I iEALTH & Safety Code § 1365.5; Cal. Ins. Code §10140. See also, Dep't. of Managed 1 lealih Care. 
Gender Nondiscrimination Requirements. Letter No. 12-K (April 9. 2013). available at
http:/Av \v\v.dull re. ca. gov/Po rial s/0/La w sAndRegulaiion&'DircctorsLcttcrsAndOpimons/dl 12k.pdf; Cal. Code Regs. 
tit 10, §2561.2.

Cal. Health & Safety Code § 1365.59(e).
“Joint Commission Standards R1.01.01.01, EP29.
15 See. e.g. (2017). Nat'l Women's Law Ctr.. Refusals to Provide Health Care Threaten the Health and 
Lives of Patients Nationwide (2017). available at https://mvlc-ciw49ti.\gw51bab.stackpathdns.conV\vp- 
contentuploads/2017/OX/Rcfusal-to-Providc-Carc.pdf: Catherine Weiss et al.. Am. Civil Liberties Union. 
Religious Refusals and Reproductive Rights (2002). a\ailable at litips:/A\ w w acluorii'rcpon'iclimoiis- 
rcfusals-and-rcproductivc-rmlns-rcpon: Julia Kaye et al. Am. Civil Liberties Union Health Care Denied 
(2016). available at litlps:/Avww.aclu.oni/sitcsfrlcfault''filcs/ficld docinncnt/licaltlicatgdcnicd.pdf: Kira Si IEPHERD 
ET AL.. Pi B R Kilns PRIVATE CONSCIENCE PROJECT. BEARING FAITH THE LIMITS OE CATHOLIC HEALTHCARE FOR 
WOMEN OF COLOR. I 120IX). tnailahle at litipy/Auvu law coluinbiaedi^silcs/defaiill/nies/iiiicrosiies/gendcr- 
scMialil\.PRPCP/benrini;faitli.pdr
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under accepted ethical medical standards, CMA policy provides that no physician should be 
required to act against their moral principles. Similarly, while CMA supports the training of all 
OB/GYN residents and appropriate other residents in primary care specialties in the basic skills 
of performing abortions, CMA also supports the concept of choice for residents in training, 
allowing each resident to choose whether or not to participate in elective abortions. CMA has 
prioritized the physician-patient relationship, and seeks to ensure that health care systems do not 
interfere with physician-patient communications on reproductive health care, and that access to 
reproductive health care services is preserved. These principles properly preserve the conscience 
rights of physicians and their role in providing patient care.

American Medical Association (AMA) policy also recognizes that “at times the expectation that 
physicians will put patients [sic] needs and preferences first may be in tension with the need to 
sustain moral integrity and continuity across both personal and professional life.”16 However, it 
recognizes that this freedom is not unlimited: “[pjhysicians are expected to provide care in 
emergencies, honor patients informed decisions to refuse life-sustaining treatment, and respect 
basic civil liberties and not discriminate against individuals in deciding whether to enter into a 
professional relationship with a new patient.”17 Physicians must consider the harm to patients 
from refusing to provide treatment and whether the patient will be able to access needed 
treatment from another physician. The AMA also recognizes that physicians must clearly 
communicate to the patient which services a physician will or will not provide before entering 
into a physician-patient relationship, as well as inform patients about all relevant options for 
treatment, even those to which the physician has conscientious objections.18

The Committee on Ethics of American College of Obstetricians and Gynecologists (AGOG) has 
adopted a number of recommendations that “maximize respect for health care professionals’ 
conscience without compromising the health and well-being of the women they serve, 
to the AMA opinion, the ACOG opinion recommends that physicians give patients accurate and 
unbiased information, as well as clearly communicate any moral objections they may have. The 
ACOG opinion further recognizes that physicians have a duty to refer their patients to other 
providers for services they cannot provide due to reasons of conscience, and to provide such 
services in an emergency situation where a referral is impossible. ACOG concludes: 
“Lawmakers should advance policies that balance protection of providers’ consciences with the 
critical goal of ensuring timely, effective, evidence-based and safe access to all women seeking

”19 Similar

16 American Medical Association, Policy E-l.1.7, "Physician Exercise of Conscience." Code of Medical Ethics. 
Adopted 2016.

Id.
18 Id.
19 American College of Obstetricians and Gynecologists (ACOGA The Limits of Conscientious Refusal in 
Reproductive Medicine, ACOG Committee on Ethics Opinion Number 385, 5. Adopted November 2007. 
Reaffirmed 2016).
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reproductive services.”20 The Proposed Rule falls short of this aim and the principles of CMA 
and AMA policies by expansively interpreting existing protections without properly balancing 
the needs of patients and physicians.

4. Current Federal and State Law Protect the Rights of Physicians and Patients

Existing federal and state laws protect the rights of physicians by allowing states to take nuanced 
positions on the protecting the conscience rights of health care workers, particularly with regard 
to abortion, sterilization, and aid-in-dying. Section 88.3 of the rule incorporates the extensive 
existing law protecting the conscience rights of health care providers and institutions, including, 
among others, the Church Amendments,21 the Coats-Snowe Amendment22 and the Weldon 
Amendment.23 In addition, the Affordable Care Act includes health care provider conscience 
protections within the health insurance exchange system. The law provides that “no qualified 
health plan offered through an exchange may discriminate against any individual health care 
provider or health care facility because of its unwillingness to provide, pay for, provide coverage 
of, or refer for abortions.”24 Regulations implementing the Act further provide that existing laws 
protecting religious freedom and belief, including provider conscience laws, the Religious 
Freedom Restoration Act, the ACA’s provisions regarding abortion services, and the ACA’s 
preventive health services regulations, continue to apply.25

The Proposed Rule’s provisions are not only redundant but will have a chilling effect on the 
enforcement of and passage of state laws that protect access to health care. The preamble of the 
Proposed Rule discusses at length state laws that the Department finds objectionable, including 
California’s Department of Managed Health Care’s requirement that health insurers must cover 
abortion services.26 As mentioned in the Proposed Rule, California law requires most health

20 Id.
21 The Church Amendments, 42 U.S.C. § 300a-7 (2018).
22 Public Health Service Act, 42 U.S.C. § 238n (2018).
23 The Weldon Amendment, Consolidated Appropriations Act, Pub. L. No. 111-117, 123 Stat 3034 (2009).
24 42 U.S.C. §18023 (2018).
25 45 C.F.R. §92.2(b)(2).
26 See Proposed Rule, supra note 1, at 3888-89. The health insurers filed a complaint, and OCR found there was no 
violation of the Weldon Amendment. Letter from OCR Director to Complainants (June 21, 2016), available at 
http://www.adfmedia.org/files/ CDMHCInvestigationClosureLetter.pdf.
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plans to cover abortion services.' as well as all FDA-approved methods of contraception without 
cost-sharing 2K

California law already properly balances the rights of physicians and their patients. California 
has extensive protections for health care providers that do not want to participate in abortion for 
moral, ethical, or religious reasons, while protecting women who need emergency care 29 While 
religiously affiliated hospitals can also exercise their rights under this provision, they must post a 
notice of their refusal policy so that patients are properly informed about the care they will 
receive 50 California law protects the rights of physicians to "decline to comply with an 
individual health care instruction of health care decision for reasons of conscience”31 
Additionally, California law allows a religious employer to request an exemption from generally 
applicable requirements for contraceptive coverage in health plans.32 Increasing the number of 
federal rules in this area is both unnecessary and will create confusion for providers and their 
patients

CMA has sought to ensure that physicians’ rights are protected even in an evolving health care 
landscape For example, the End of Life Option Act, passed in 2015, permits individuals 
suffering from a terminal disease to request life-ending medication under certain 
circumstances." This bill contains extensive provisions ensuring that health care providers with 
conscientious objections arc not subject to any professional sanctions or legal liability for 
refusing to participate in actions related to the Act's activities." Adding a confusing and 
unnecessary layer of federal regulations may prevent states from successfully passing and 
implementing their own conscience protections. The Proposed Rule would impede the ability of 
states to craft nuanced solutions, such as those found in the End of Life Option Act, that protect 
the rights of providers in accordance with states' own values

: See. c.g.. Letier from Michelle Rouillard. Director. Dep t of Managed Health Care, to Mark Morgan, Cal. 
President. Anthem Blue Cross (Aug. 22. 2014). available at
litii)s:.',''\\\\ \\ .dmlic.ca.eo\ .'Donals.il».l)S22141citers'al>c082214 ndf. See also Cal. Dep t of Health Care Sen s.. Letter 
to all Medi-Cal Managed Care Health Plans. All Plan Letter No. 15-020: Abortion Sen ices (Sept. 30.2015). 
http:/A»\vw .dhcs.ca.gov/fomisandpubsOocuments'MMCDAPLsandPolicyLetters/APL2015/APL15- 020.pdf: Cal. 
Dcp't of He;ilth Care Sns.. Medi-Cal Medical Scmccs Provider Manual Ch. Abortions at p. 1.
28 Cal. Welf. And Inst. Code §14132: Cal Ins. Code § 10123.196: Cal Health and Safety Code § 1367.25. 
* Cal. Health & Safety Code §123420.

31 Cal. Probate Code §4734.
1: Cal. Health & Safety Code §1367.25 
” Cal. S B. 128. Stats. 2016. ch I.
“ Cal. he alth and Safety Code §§ 443.14-443 15.

Case 3:19-cv-02769-WHA   Document 57-2   Filed 09/09/19   Page 8 of 420



HHS Conscience Rule-000151673

CMA Comments 
Conscience NPRM. RIN 0945-ZA03 

March 27. 2018 
Pagc8

5. CMA Opposes Unnecessary' Administrative Burdens on Physicians

Finally, sections 88.4 through 88.6 of the Proposed Rule impose significant new requirements on 
physicians, who already face an increasing number of administrative burdens due to federal law 
and various existing federal program requirements. Under the Proposed Rule, physicians must 
submit certifications and assurance, post lengthy required notices on their website and in 
conspicuous physical locations, maintain detailed records, and generally ensure compliance with 
the new rule. “ The Department conducts an analysis of the estimated burdens for the Proposed 
Rule36 in which it looks at the implementation costs for providers. The estimate includes time for 
providers to familiarize themselves with the Rule and the cost to hire an attorney to review' it; at 
least four hours of staff time to review the assurance and certification language and underlying 
laws; four hours of staff time to review policies and procedures and the cost of hiring an attorney 
to assist in the review, and the costs of printing the notice in any paper documents These costs 
are burdensome enough in themselves; this analysis fails to fully consider, moreover, the 
significant time and resources it takes to continuously implement and enforce such a Proposed 
Rule, and the numerous other administrative and regulatory burdens physicians already face and 
the degree to which each additional burden detracts from a physician’s clinical practice.17 
Excessive administrative tasks imposed on physicians divert time and focus from providing 
actual care to patients and improving quality, and may prevent patients from receiving timely 
and appropriate care. CMA opposes adding additional burdens to physicians that do nothing to 
improve the quality of patient care and create yet more regulatory hurdles for the practice of 
medicine,

As discussed above and in the Proposed Rule, federal and state laws already protect health care 
provider conscience rights.38 These long-standing provisions of federal law provide sufficient 
protection to physicians seeking to exercise their conscience rights. Instead of guaranteeing 
additional protection, this Proposed Rule would negatively impact patient access to care, 
sanction discrimination in health care settings, and impose increased administrative burdens on 
physicians, including paperwork requirements and significant staff time with no demonstrable 
benefit to the provision of health care

" Proposed Rule, supra nolc I. at 3928-30.
16 Id. at 3912-15.
r See. e.g Jessica Davis. JAMA: EHRs/ail to reduce administratiw hiding costs. HKAl/mCARK IT News (Feb. 21. 
2018). Iilip://\v\v\\. hcalllicarciUicu s.com1 iiews/iaiua-clirs-tail-rcducc-ad mini slralivc-bil I ini;-costs: Alcxi A. Wright 
and Ingrid T. Katz. Beyond Burnout Redesigning Care to Restore Meaning and Sanity for Physicians. 378 New 
ENG. J. OF MEDICINE 308 (Jan. 2018). hllp:/Av \v\v.ittjni.org/dot/full/10.1056/NEJMp 1716845 
* The Church Amendments. 42 U.S.C. §§300a-7 etseq. (2018); Public Health Sen ice Act. 42 U.S.C. §236(n)); and 
the Weldon Amendmeni (Consolidated Appropriations Act. 2012. Pub.L. No. 112-74. 125 Slat 786).
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Conclusion

Thank you for your consideration If you have questions, please contact me at 

jrubenstein'r/cmanet orgor(9l6) 551-2554

Sincerely.

Jessica Rubenstein 
Associate Director 
Center for Health Policy 
California Medical Association
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Native American Health Center
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Mark LeBeau, PhD, MS 
Executive Director 

California Rural 
Indian Health Board

To whom it may concern:

I am writing on behalf of the California Pan-Ethnic Health Network (CPEHN) in 
response to the request for public comment on the proposed rule entitled, 
“Protecting Statutory Conscience Rights in Health Care” published January 26. 
CPEHN’s mission is to improve access to health care and eliminate health 
disparities by advocating for public policies and sufficient resources to address 
the health needs of communities of color.

Tana Lepule

Nayamin Martinez, MPH
Director

Central California Environmental Justice 
Network (CCEJN)

1

Jeffrey Reynoso, PhD
Executive Director

Latino Coalition for a Healthy California

Doretha Williams-Floumoy
President/CEO

California Black Health Network The proposed rule puts Californians at great risk: The rule as proposed 
introduces broad and poorly defined language to the existing law that already 
provides ample protections to health care workers that refuse to participate in a 
health care service to which they have a moral objection. This could result in 
medical care that fails to comply with established medical practice guidelines, 
negating long-standing principles of informed consent, undermining the ability of 
health facilities to provide care in an orderly and efficient manner As written, the 
law could allow anyone such as providers, behavioral therapists, pharmacists, 
hospitals, insurers or other health care entities to be misled into believing that 
they may refuse on religious grounds to administer an HIV test to a gay or 
bisexual man or to provide mental health counseling to a transgender woman who 
may be at risk of self-harm. We know that this type of unjust denial of care has 
occurred, such as a California physician’s denial of donor insemination to a 
lesbian couple, even though the doctor routinely provided the same service to

Sarah de Guia, JD
Executive Director

MAIN OFFICE
1221 Preservation ParkWay, 

Suite 200
Oakland, CA 94612

SACRAMENTO OFFICE
1107 9th Street, Suite 410 
Sacramento, CA 95814

LOS ANGELES OFFICE
672 S. Lafayette Park Place, 

Unit 30
Los Angeles, CA 90057

1 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880 
(proposed Jan. 26, 2018) (to be codified at 45 C.F.R. pt. 88) [hereinafter

www.cpehn.org
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heterosexual couples.2

The proposed rule prioritizes the rights of health care providers over the rights of 
individuals: The rule puts the needs of the provider above the needs of the patient, failing even 
to clarify exceptions for emergency care. Under the new rule, providers would not even be 
required to notify the patient that they are exercising their religious or moral exemption. The 
language if adopted, would allow any licensed health professional to refuse treatment or referral 
for vulnerable clients even if it could provide the duty of care. In the event of a harmful 
consequence (e.g. suicide, self-injury, or harm to others) the provider could claim no 
responsibility by invoking their rights, thereby rendering the entire anti-discrimination clause 
enforceable.

Existing law already provides ample protection for health care providers who want to 
exercise their personal beliefs: Existing refusal of care laws (such as for abortion and 
sterilization services) are already being used across the country to deny patients the care they 
need.3 The proposed rule attempts to expand on these laws in numerous ways that are directly 
contrary to the stated purpose of the existing laws including in instances where there no 
scientific evidence that care should be denied. For example, certain religiously-affiliated 
hospitals and individual clinicians have refused to provide rape victims with emergency 
contraception to prevent pregnancy4 based on the belief that it can cause an abortion, even 
though there is no scientific evidence that this is the case.

The new rule will result in greater health disparities: The regulations fail to account for the 
significant burden that will be imposed on patients, a burden that will fall disproportionately and 
most harshly on women, people of color, people living with disabilities, and Lesbian, Gay, 
Bisexual, Transgender, and Queer (LGBTQ) individuals. These communities already experience 
severe health disparities and discrimination. In California for example, Latinos and African 
Americans have twice the prevalence of type 2 diabetes and are twice as likely to die from the 
disease. These types of health disparities are often compounded for people of color who hold 
multiple intersectional identities (ie. women, individuals living with disabilities, LGBTQ, people 
living in rural communities). For example, LGBTQ and HIV-affected people of color are more 
likely to require medical attention as a result of hate violence when compared to other survivors. 
In California, African-American women are more likely to die in childbirth and less likely to 
access critical post-partem care. Rather than encouraging health care providers to find additional 
justifications for the denial of critical health care services, HHS should focus on its mission of 
eliminating barriers to care for those who need it the most.

The proposed rule is unwarranted and will make it impossible for OCR to do its job of 
ensuring patients are protected from discrimination: The proposed rule is a giant step 
backwards in preventing discrimination in health care settings. By issuing the proposed rule

2 Hardaway, Lisa, Settlement Reached in Case of Lambda Legal Lesbian Client Denied Infertility Treatment by Christian 
Fundamentalist Doctors, Lambda Legal, September 29, 2009, accessed at 
https://www.lambdalegal.org/news/ca 20090929 settlement-reached.
3 See, e.g.. Refusals to Provide Health Care Threaten the Health and Lives of Patients Nationwide, Nat’l Women’s L. Ctr. 
(2017), https://nwlc.org/resources/refusals-to-provide-health-care-tlireaten-tlre-health-and-lives-of-patients-nationwide/: Uttley, 
L., et a\.,Miscaniage of Medicine, MergerWatch and the ACLU (2013), https://wvw.aclu.org/report/miscamage-medicine.
4 Erdely, Sabrina, Doctors' beliefs can hinder patient care, SELF magazine, June 22, 2007, accessed at 
http://www.nbcnews.eom/id/19190916/print/l/displavniode/1098/
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along with the newly created “Conscience and Religious Freedom Division,” the Department 
seeks to use OCR’s limited resources in order to affirmatively allow institutions, insurance 
companies, and almost anyone involved in patient care to use their personal beliefs to deny 
people the care they need. As stated in the NPRM itself, between 2008 and November 2016, the 
Office for Civil Rights received 10 complaints alleging violations of federal religious refusal 
laws; OCR received an additional 34 similar complaints between November 2016 and January 
2018. By comparison, during a similar time period from fall 2016 to fall 2017, OCR received 
more than 30,000 complaints alleging either civil rights or HIPAA violations. These numbers 
demonstrate that rulemaking to enhance enforcement authority over religious refusal laws is not 
warranted.

The proposed rule tramples on states’ and local governments’ efforts to protect patients’ 
health and safety, including their nondiscrimination laws: The proposed rule will have a 
chilling effect on the enforcement and passage of state laws that protect access to health care and 
prevent discrimination against individuals seeking medical care. Moreover, the proposed rule 
invites states to further expand refusals of care by making clear that this expansive rule is a floor, 
and not a ceiling, for religious exemption laws.

For all these reasons, we urge the administration to put patients first, and withdraw the proposed 
regulations.

Sincerely,

Caroline B. Sanders, MPP 
Director Policy Analysis, CPEHN
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March 27, 2018

U.S. Department of Health and Human Services 
Office for Civil Rights
Attention: Conscience NPRM, RIN 0945-ZA03 
Hubert H. Humphrey Building 
200 Independence Avenue SW 
Room 509F
Washington, DC 20201

RE: RIN 0945-ZA03

To Whom It May Concern:

The California Primary Care Association (CPCA) represents over 1,300 not-for-profit community clinics and 
health centers (CCHCs) in California that provide comprehensive, high quality health care services to low- 
income, uninsured, and underserved Californians. CPCA member health centers provide nearly 20 million 
patient encounters to over 6.2 million patients each year. CCHC patients are primarily low income, often 
speak a primary language other than English, come from diverse cultural and ethnic backgrounds, and often 
have a limited choice of providers due to language, culture, geographic, or income barriers. The potential 
impact of this regulation will fall heavily on those patients who already face enormous barriers to getting the 
care they need, making access even harder for vulnerable groups such as those seeking end-of-life care, 
persons affected by HIV/AIDS, women, persons of color, and lesbian, gay, bisexual, and transgender 
individuals.

The Proposed Rule is Contrary to the Mission of CCHCs
CPCA strongly believes that employers, including health centers, should maintain the right to hire individuals 
who are able to meet the requirements of their job description, including the provision of the full spectrum of 
care needed by CCHC patients. Health centers must - by mission and design - conduct their business in a way 
that meets the health needs of their specific underserved communities. Any efforts by providers or other 
health care personnel to limit the information and access that patients are entitled to receive, even when the 
CCHC may not provide those services itself, is incompatible with the mission and function of the organization. 
As primary care providers who care for patients and communities, we must maintain the ability of our health 
centers to employ individuals who further our mission of providing comprehensive primary and preventive 
care and furthering important public health goals.

I.

Nearly all CPCA member health centers have a consumer-majority board of directors that must have the 
discretion to build a facility and company culture that reflects the core values and meets the health needs of 
their communities. Forcing health centers to employ practitioners regardless of their aversion to clear, 
evidence-based public health priorities, such as vaccinations, contraceptives, mental health treatment, and 
other services covered under this rule, contradicts the spirit and the efficacy of the community health center 
program.
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The Proposed Rule Undermines Patient Safety and Medical Standards of Care

The language of this rule is broad and ambiguous enough that medical staff may interpret the regulation to 
indicate that they can not only refuse, but decline to tell the patient where he would be able to obtain 
lifesaving services or even inform patients of their treatment options. This puts the health of the patient, and 
potentially that of others, at risk. Further, the proposed rule threatens informed consent, a necessary 
principle of patient-centered decision-making. Informed consent relies on disclosure of medically accurate 
information by providers so that patients can competently and voluntarily make decisions about their medical 
treatment or refuse treatment altogether. This right relies on two factors: access to relevant and medically- 
accurate information about treatment choices and alternatives, and provider guidance based on generally 
accepted standards of practice. Both factors make trust between patients and health care professionals a 
critical component of quality of care. However, this proposed rule suggests that a medical provider or staff 
could refuse to offer information, if that information might be used to obtain a service to which the refuser 
objects, allowing staff to impose their own religious beliefs on their patients by withholding vital information 
about treatment options. Such an attenuated relationship to informed consent could result in withholding 
information that would violate medical standards of care.

II.

The Office of Civil Rights Should Prevent Discrimination

CPCA appreciates and strongly supports the Office of Civil Rights' (OCR) efforts to prevent discrimination. 
Always, health centers and our employees act without regard to race, religion, ethnicity, gender identity, or 
sexual orientation. However, this proposed rule, will in fact discriminate and deny care to disadvantaged and 
vulnerable populations. We fear this proposed rule could actually individuals to discriminate against those 
seeking essential care. For these reasons. CPCA stands firmly against this proposed rule.

III.

Thank you for the opportunity to comment.

Sincerely,

Andie Patterson
Director of Government Affairs
California Primary Care Association

Case 3:19-cv-02769-WHA   Document 57-2   Filed 09/09/19   Page 17 of 420



Exhibit 44

Case 3:19-cv-02769-WHA   Document 57-2   Filed 09/09/19   Page 18 of 420



HHS Conscience Rule-000135824

CALLEIHORDE
March 27,2018

Attention: Conscience NPRM

U.S. Department of Health and Human Services 
Office for Civil Rights 
RIN 0945-ZA03
Hubert H. Humphrey Building, Room 209F 
200 Independence Avenue SW 
Washington, DC 20201

Dear Secretary Azar:

On behalf of Callen-Lorde Community Health Center, we submit these comments to the federal 
Department of Health and Human Services ["Department") and its Office for Civil Rights ["OCR") in
strong opposition to the proposed regulation entitled "Protecting Statutory Conscience Rights in 
Health Care: Delegations of Authority."1

Callen-Lorde is a growing federally qualified health center [FQHC) with three locations in New York 
City and a mission to serve lesbian, gay, bisexual and transgender communities and people living with 
HIV in addition to its geographic service areas. As a community-based health center, Callen-Lorde is 
open to ail regardless of ability to pay. Callen-Lorde provides primary care, dental care, behavioral 
health care, care coordination and case management, as well as health education services, and its 
current primary care patient base nearly 18,000 people, approximately 25 percent of whom are 
patients of transgender or gender non-binary experience and 20% of whom are people living with HIV.

The regulations as proposed would introduce broad and poorly defined language to the existing law 
that already provides ample protection for the ability of health care providers to refuse to participate 
in a health care service to which they have moral or religious objections. While the proposed 
regulations purport to provide clarity and guidance in implementing existing federal religious 
exemptions, in reality they are vague and confusing. The proposed rule creates the potential for 
exposing patients to medical care that fails to comply with established medical practice guidelines, 
negating long-standing principles of informed consent, and undermines the ability of health facilities 
to provide care in an orderly and efficient manner.

Most important, the regulations fail to account for the significant burden that will be imposed on 
patients, a burden that will fall disproportionately and most harshly on women, people of color, people 
living with disabilities, and Lesbian, Gay, Bisexual, Transgender, and Queer [LGBTQ) individuals. These 
communities already experience severe health disparities and discrimination, conditions that will be 
exacerbated by the proposed rule, possibly ending in in poorer health outcomes. By issuing the 
proposed rule along with the newly created "Conscience and Religious Freedom Division," the 
Department seeks to use OCR's limited resources in order to affirmatively allow institutions, insurance 
companies, and almost anyone involved in patient care to use their personal beliefs to deny people

1 U.S. Dept, of Health and Human Serv., Protecting Statutory Conscience Rights in Health Care; 
Delegations of Authority, 83 Fed. Reg. 3880-3931 (Jan. 26, 2018) (hereinafter “proposed rule”).

1
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the care they need. For these reasons, the National Health Law Program calls on the Department and 
OCR to withdraw the proposed rule in its entirety.

Under the guise of civil rights, the proposed rule seeks to deny medically necessary careI.

Civil rights laws and Constitutional guarantees, such as due process and equal protection, are 
designed to ensure full participation in civil society. The proposed rule, while cloaked in the language 
of non-discrimination, is designed to deny care and exclude disadvantaged and vulnerable 
populations. The adverse consequences of health care refusals and other forms of discrimination are 
well documented. As the Department stated in its proposed rulemaking for § 1557,

"[e]qual access for all individuals without discrimination is essential to achieving" the ACA's 
aim to expand access to health care and health coverage for all, as "discrimination in the 
health care context can often...exacerbate existing health disparities in underserved 
communities."2

The Department and OCR have an important role to play in ensuring equal health opportunity and 
ending discriminatory practices that contribute to health disparities. Yet, this proposed rule 
represents a dramatic, harmful, and unwarranted departure from OCR's historic and key mission. The 
proposed rule appropriates language from civil rights statutes and regulations that were designed to 
improve access to health care and applies that language to deny medically necessary care.

The federal government argues that robust religious refusals, as implemented by this proposed rule, 
will facilitate open and honest conversations between patients and physicians.3 As an outcome of 
this rule, the government believes that patients, particularly those who are "minorities", including 
those who identify as people of faith, will face fewer obstacles in accessing care.4 The proposed rule 
will not achieve these outcomes. Instead, the proposed rule will increase barriers to care, harm 
patients by allowing health care professionals to ignore established medical guidelines, and 
undermine open communication between providers and patients. The harm caused by this proposed 
rule will fall hardest on those most in need of care.

The expansion of religious refusals under the proposed rule will disproportionately harm 
communities who already lack access to care

II.

Women, individuals living with disabilities, LGBTQ persons, people living in rural communities, and 
people of color face severe health and health care disparities, and these disparities are compounded 
for individuals who hold these multiple identities. For example, among adult women, 15.2 percent of 
those who identified as lesbian or gay reported being unable to obtain medical care in the last year 
due to cost, as compared to 9.6 percent of straight individuals.5 Women of color experience health

2 Nondiscrimination in Health Programs and Activities, 80 Fed. Reg. 54,172, 54,194 (Sept. 8, 2015) 
(codified at 45 C.F.R. pt. 2).
3 83 Fed. Reg. 3917.
4 Id.
5 Brian P. Ward et al., Sexual Orientation and Health Among U.S. Adults: National Health Interview 
Survey, Nat’l Ctr. for Health Statistics, 2013 9 (2014), 
https://www.cdc.gov/nchs/data/nhsr/nhsr077.pdf.

2
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care disparities such as high rates of cervical cancer and are disproportionately impacted by HIV.6 
Meanwhile, people of color in rural America are more likely to live in an area with a shortage of health 
professionals, with 83% of majority-Black counties and 81% of majority-Latino/a counties designated 
by the federal Health Resources and Services Administration [HRSA] as Health Professional Shortage 
Areas (HPSAs).

The expansion of refusals as proposed under this ruie will exacerbate these disparities and undermine 
the ability of these individuals to access comprehensive and unbiased health care, including sexual 
and reproductive health information and services. Any efforts by providers or other health care 
personnel to limit the information and access that patients are entitled to receive, even when the 
organization may not provide those services itself, is incompatible with true consumer choice and 
individual decision making.

As a federally-qualified healthcare facility that was born out of the Stonewall era, Callen-Lorde knows 
firsthand the impact stigma and discrimination has on the health outcomes of populations who have 
been historically marginalized in healthcare and society. For the purposes of these comments, we will 
focus our response on the impact these proposed regulations will have on the LGBTQ community and 
LGBTQ health equity.

a. The proposed rule would harm LGBTQ Communities who continue to face rampant discrimination 
and health disparities

The proposed rule will compound the barriers to care that LGBTQ individuals face, particularly the 
effects of ongoing and pervasive discrimination by potentially allowing providers to refuse to provide 
services and information vital to LGBTQ health.

LGBTQ people continue to face discrimination in many areas of their lives, including health care, on 
the basis of their sexual orientation and gender identity. The Department's Healthy People 2020 
initiative recognizes, "LGBT individuals face health disparities linked to societal stigma, discrimination, 
and denial of their civil and human rights."7 LGBTQ people still face discrimination in a wide variety of 
services affecting access to health care, including reproductive services, adoption and foster care 
services, child care, homeless shelters, and transportation services - as well as physical and mental 
health care services.8 In a recent study published in Health Affairs, researchers examined the

6 In 2014, Latinas had the highest rates of contracting cervical cancer and Black women had the highest 
death rates. Cervical Cancer Rates By Rates and Ethnicity, Ctrs. for Disease Control & Prevention, 
(Jun. 19, 2017), https://www.cdc.gov/cancer/cervical/statistics/race.htm.;At the end of 2014, of the total 
number of women diagnosed with HIV, 60 percent were Black. HIV Among Women, Ctrs. for Disease 
Control & Prevention, Nov. 17, 2017, https://www.cdc.gov/hiv/group/gender/women/index.html.

Healthy People 2020, Lesbian, Gay, Bisexual, and Transgender Health, U.S. Dept. Health & Human 
Serv., https://www.healthvpeople.qov/2020/topics-obiectives/topic/lesbian-qay-bisexual-and-transqender- 
health, (last accessed on Mar. 8, 2018).

Human Rights Watch, All We want is Equality: Religious Exemptions and Discrimination against LGBT 
People in the United States, (Feb. 2018), https://www.hrw.orq/report/2018/02/19/all-we-want- 
equalitv/reliqious-exemptions-and-discrimination-aqainst-lqbt-people.

7

8

3
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intersection of gender identity, sexual orientation, race, and economic factors in health care access.9 
They concluded that discrimination as well as insensitivity or disrespect on the part of health care 
providers were key barriers to health care access and that increasing efforts to provide culturally 
sensitive services would help close the gaps in health care access.10

b. Discrimination against the transaender community

Discrimination based on gender identity, gender expression, gender transition, transgender status, or 
sex-based stereotypes is necessarily a form of sex discrimination.11 Numerous federal courts have 
found that federal sex discrimination statutes reach these forms of gender-based discrimination.12 In 
2012, the Equal Employment Opportunity Commission (EEOC) likewise held that "intentional 
discrimination against a transgender individual because that person is transgender is, by definition, 
discrimination based on sex and such discrimination therefore violates Title VII."13

9 Ning Hsieh and Matt Ruther, Health Affairs, Despite Increased Insurance Coverage, Nonwhite Sexual 
Minorities Still Experience Disparities In Access To Care (Oct. 2017) 1786-1794.
10 Id.
11 See, e.g., EEOC v. R.G. & G.R. Harris Funeral Homes, No. 16-2424 (6th Cir. Mar. 7, 2018); Whitaker v. 
Kenosha Unified Sch. Dist., 858 F.3d 1034 (7th Cir. 2017) (Title IX and Equal Protection Clause);
Doddsv. U.S. Dep’t of Educ., 845 F.3d 217 (6th Cir. 2016) (Title IX and Equal Protection Clause); Barnes 
v. City of Cincinnati, 401 F.3d 729 (6th Cir. 2005) (Title VII of the 1964 Civil Rights Act); Smith v. City of 
Salem, 378 F.3d 566 (6th Cir. 2004) (Title VII); Rosa v. Park West Bank & Trust Co., 214 F.3d 213 (1st 
Cir. 2000) (Equal Credit Opportunity Act); A.H. exrel. Handling v. Minersville Area School District, 3:17- 
CV-391,2017 WL 5632662 (M.D. Pa. Nov. 22, 2017) (Title IX and Equal Protection Clause); Stone v. 
Trump, —F.Supp.3d —, No. 17-2459 (D. Md. Nov. 21,2017) (Equal Protection Clause); Doe v. Trump, - 
-F.Supp.3d —, 2017 WL 4873042 (D.D.C. Oct. 30, 2017) (Equal Protection Clause); Prescott v. Rady 
Children’s Hospital-San Diego, -F.Supp.3d —, 2017 WL 4310756 (S.D. Cal. Sept. 27, 2017) (Section 
1557); E.E.O.C. v. Rent-a-Center East, Inc., -F.Supp.3d —, 2017 WL 4021130 (C.D. ill. Sept. 8, 2017) 
(Title VII); Brown v. Dept, of Health and Hum. Sen/., No. 8:16DCV569, 2017 WL 2414567 (D. Neb. June 
2, 2017) (Equal Protection Clause); Smith v. Avanti, 249 F.Supp.Sd 1194 (D. Colo. 2017) (Fair Housing 
Act); Students & Parents for Privacy v. U.S. Dep’t of Educ., No. 16-cv-4945, 2016 WL 6134121 (N.D. III. 
Oct. 18, 2016) (Title IX); Mickens v. Gen. Elec. Co. No. 16-603, 2016 WL 7015665 (W.D. Ky. Nov. 29, 
2016) (Title VII); Fabian v. Hosp. of Cent. Conn., 172 F.Supp.Sd 509 (D. Conn. 2016) (Title VII); Cruz v. 
Zucker, 195 F.Supp.Sd 554 (S.D.N.Y. Jul. 5, 2016) (Section 1557); Doe v. State ofAriz., No. CV-15- 
02399-PHX-DGC, 2016 WL 1089743 (D. Ariz. Mar. 21,2016) (Title VII); Dawson v. H&H Elec., Inc., No. 
4:14CV00583 SWW, 2015 WL 5437101 (E.D. Ark. Sept. 15, 2015) (Title VII); U.S. v S.E. Okla. State 
Univ., No. CIV-15-324-C, 2015 WL 4606079 (W.D. Okla. 2015) (Title VII); Rumble v. FairviewHealth 
Sen/., No. 14-cv-2037, 2015 WL 1197415 (D. Minn. Mar. 16, 2015) (Section 1557); Finkle v. Howard 
Cty., 12 F.Supp.Sd 780 (D. Md. 2014) (Title VII); Schroerv. Billington, 577 F. Supp. 2d 293 (D.D.C. 2008) 
(Title VII); Lopez v. River Oaks Imaging & Diagnostic Grp., Inc., 542 F.Supp.2d 653 (S.D. Tex. 2008)
(Title Vil); Mitchell v. Axcan Scandipharm, Inc., No. Civ.A. 05-243, 2006 WL 456173 (W.D. Pa. 2006)
(Title Vil); Tronettiv. He althnet Lake shore Hosp., No. 03-CV-0375E, 2003 WL 22757935 (W.D.N.Y. Sept. 
26, 2003) (Title VII).

See, e.g., Smith v. City of Salem, 378 F.3d 566, 572-75 (6th Cir. 2004); Rosa v. Park West Bank & 
Trust Co., 214 F.3d 213, 215-16 (1st Cir. 2000) (Equal Credit Opportunity Act); Schwenk v. Hartford, 204 
F.3d 1187 (9th Cir. 2000) (Gender Motivated Violence Act). See also Statement of Interest of the United 
States at 14, Jamal v. Saks, No. 4:14-cv-02782 (S.D. Tex. Jan. 26, 2015).

Macyv. Holder, E.E.O.C. App. No. 0120120821,2012 WL 1435995, *12 (Apr. 20, 2012).

12

13
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Twenty-nine percent of transgender individuals were refused to be seen by a health care provider on 
the basis of their perceived or actual gender identity and 29 percent experienced unwanted physical 
contact from a health care provider.14 Additionally, the 2015 U.S. Transgender Survey found that 23 
percent respondents did not see a provider for needed health care because of fears of mistreatment 
or discrimination.15

Data obtained by Center for American Progress (CAP) under a FOIA request indicates the 
Department's enforcement was effective in resolving issues of anti-LGBTQ discrimination. CAP 
received information on closed complaints of discrimination based on sexual orientation, sexual 
orientation-related sex stereotyping, and gender identity that were filed with the Department under 
Section 1557 of the ACA from 2012 through 2016.

• "In approximately 30% of these claims, patients alleged denial of care or insurance coverage 
simply because of their gender identity - not related to gender transition."

• "Approximately 20% of the claims were for misgendering or other derogatory language."
• "Patients denied care due to their gender identity or transgender status included a 

transgender woman denied a mammogram and a transgender man refused a screening for a 
urinary tract infection."16

As proposed, the rule could allow religiously affiliated hospitals to not only refuse to provide transition 
related treatment for transgender people, but to also deny surgeons who otherwise have admitting 
privileges to provide transition related surgery in the hospital. Transition-related care is not only 
medically necessary, but for many transgender people it is lifesaving.

Callen-Lorde's very existence is a response to provider and systemic discrimination in healthcare as 
experienced by LGBTQ individuals and communities. So profound was the need for non-judgmental, 
quality primary care for LGBTQ populations, that we created our own center. Now, nearly 50 years 
later - when so many human and civil rights advances having been made - LGB and TGNB people still 
are being mistreated by providers. Sadly, Callen-Lorde's capacity to serve its communities is 
consistently being stretched. We firmly believe that the care we provide should be the norm and that 
true liberation will only come when the LGBTQ community and our families can adequately access 
culturally competent and comprehensive health care in all forms.

14 Shabab Ahmed Mirza & Caitlin Rooney, Discrimination Prevents LGBTQ People from Accessing Health 
Care, Ctr. for American Progress, (Jan. 18, 2018),
https://www.americanproqress.orq/issues/lqbt/news/2018/01/18/445130/discrimination-prevents-lqbtq- 
people-accessinq-health-care/?link id=2&can id=d90c309ac9b5a0fa50d294d0b1 cdf0b2&source=email- 
rx-for-discrimination&email referrer=&email subiect=rx-for-discrimination.
15 Nat’l Ctr. for Transgender Equality, The Report of the 2015 U.S. Transgender Survey 5 (2016), 
available at https://transequalitv.orq/sites/default/files/docs/usts/USTS-Full-Report-Dec17.pdf [hereinafter 
2015 U.S. Transgender Survey],
16 Sharita Gruberg & Frank J. Bewkes, Center for American Progress, The ACA’s LGBTQ 
Nondiscrimination Regulations Prove Crucial (March 7, 2018), available at
https://www.americanprogress.org/issues/igbt/reports/2018/03/07/447414/acas-lgbtq-nondiscrimination-
regulations-prove-crucial/.

5
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in the weeks leading up to the deadline for these comments. Callen-Lorde administered a short on­
line survey to its patients, staff and community members. The survey confirmed what we know 
already: LGB and TBNB individuals still face discrimination In health care and are denied care as a result
We surveyed 58 individuals ranging in age from 22- 83 years old and more than 20 percent of 
respondents indicated that they either mav have - or were - denied care bv a provider because of the 
provider's religious or moral objections.

A select few of the written testimonies pulled from the survey are included in these comments.

Testimonies of Transgender Discrimination

Kyle, 22-year-old transgender man and Callen-Lorde staff person stated: 7 have had 
psychiatrists refuse to see me because they are uncomfortable with my gender Identity and 
transition, i also had a primary care provider who delayed referral to transition specialists for 
the same reason, it was very distressing to have my transition delayed and feel like my provider 
isn't there to help me progress. The psychiatrist denying care makes me worried about mental 
health professionals more generally and have to be very careful when seeking mental health 
services. As a person of transgender experience, if t saw signs up in health practices notifying 
patients of their ability to discriminate if they choose, i would be very hesitant to return, i would 
fee! like i had no protection and a chance of not receiving adequate healthcare. “

Aaron, a, 29 transgender man and patient of Callen-Lorde stated: “Where i grew up i could not 
find a provider to prescribe me hormones and during high school! was sent fora psych ER visit 
for suicidal ideation. One of the ctinictans refused to see me and none of the hospital staff knew 
what transgender was. This was in2005in rural New Jersey, i did not receive treatment for my 
gender dysphoria and depression for many years because there were no providers who would 
work with me."

Anonymous, 25 gender non-conforming person, stated: “Doctors would either completely 
avoid my gender or would tell me they didn’t "understand if and to go find a place that does, i 
was scared by that and never followed up on a different doctor until much later. Freedom of 
Speech doesn’t mean freedom to oppress or discriminate."

c. Discrimination Based Upon Sexual Orientation

Many LGBTQ people lack insurance and providers are not competent in health care issues and 
obstacles that the LGBTQ community experiences.17 LGBTQ people still face discrimination. According 
to one survey, 8 percent of lesbian, gay, bisexual, and queer individuals had an experience within the 
year prior to the survey where a doctor or other health care provider refused to see them because of 
their actual or perceived sexual orientation and 7 percent experienced unwanted physical contact 
and violence from a health care provider.18

17 Medical schools often do not provide instruction about LGBTQ health concerns that are not related to 
HIV/AIDS. Jen Kates et al., Health and Access to Care and Coverage for Lesbian, Gay, Bisexual, and 
Transgender Individuals in the U.S, Kaiser Family Found.12 (2017), http://files.kff.org/attachment/issue- 
Brief-Health-and-Access-to-Care-and-Coverage-for-LGBT-Individuals-in-the-US.
18 Mirza, supra note 34.

6
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Fear of discrimination causes many LGB people to avoid seeking health care, and, when they do seek 
care, LGB people are frequently not treated with the respect that all patients deserve. The study 
"When Health Care Isn't Caring" found that 56 percent of LGB people reported experiencing 
discrimination from health care providers - including refusals of care, harsh language, or even 
physical abuse - because of their sexual orientation.19 Almost ten percent of LGB respondents 
reported that they had been denied necessary health care expressly because of their sexual 
orientation.20 Delay and avoidance of care due to fear of discrimination compound the significant 
health disparities that affect the lesbian, gay, and bisexual population. These disparities include:

LGB individuals are more likely than heterosexuals to rate their health as poor, have more 
chronic conditions, and have higher prevalence and earlier onset of disabilities.21 
Lesbian and bisexual women report poorer overall physical health than heterosexual women.22 
Gay and bisexual men report more cancer diagnoses and lower survival rates, higher rates of 
cardiovascular disease and risk factors, as well as higher total numbers of acute and chronic 
health conditions.23
Gay and bisexual men and other men who have sex with men (MSM) accounted for more than 
half [56 percent) of all people living with HIV in the United States, and more than two-thirds 
[70 percent) of new HIV infections.24
Bisexual people face significant health disparities, including increased risk of mental health 
issues and some types of cancer.25

Testimonies of Sexual Orientation Discrimination

Anonymous, 25-year-old cisgender female, stated “Doctor refused to give me an IUD because 
lam unmarried. / told her! wasn't trying to prevent a pregnancy because I'm a lesbian, but that 
/ wanted the IUD to control painful periods. She told me she couldn't see me as a patient 
anymore. Luckily / found another provider relatively easily, but It was very upsetting to hear 
that my doctor refused to see me because of my sexuality."

This discrimination affects not only the mental health and physical health of LGBTQ people, but that 
of their families as well. One pediatrician in Alabama reported that "we often see kids who haven't 
seen a pediatrician in 5, 6, 7 years, because of fear of being judged, on the part of either their

19 Lambda Legal, When Health Care Isn’t Caring: Lambda Legal’s Survey of Discrimination Against LGBT 
People and People with HIV 5 (2010), available at
.http://www.lambdalegal.org/sites/default/files/publications/downloads/whcic-report_when-health-care-
isnt-caring.pdf.
20 Id.
21 David J. Lick, Laura E. Durso & Kerri L. Johnson, Minority Stress and Physical Health Among Sexual 
Minorities, 8 Pers. On Psychol, Sci. 521 (2013), available at
http://williamsinstitute.law.ucla.edu/research/health-and-hiv-aids/minority-stress-and-physical-health-
among-sexual-minorities/.
22 Id.
23 Id.
24 Ctrs for Disease Control & Prevention, CDC Fact Sheet: HIV Among Gay and Bisexual Men 
1(Feb. 2017), https://www.cdc.qov/nchhstp/newsroom/docs/factsheets/cdc-msm-508.pdf.
25 Human Rights Campaign et al,, Health Disparities Among Bisexual People (2015) available at 
http://hrc-assets.s3-website-us-east-1 .amazonaws.com//files/assets/resources/HRC-BiHealthBrief.pdf.
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immediate family or them [identifying as LGBTQ]".26 It is therefore crucial that LGBTQ individuals who 
have found unbiased and affirming providers, be allowed to remain with them. If turned away by a 
health care provider, 17 percent of all LGBTQ people, and 31 percent of LGBTQ people living outside of 
a metropolitan area, reported that it would be "very difficult" or "not possible" to find the same quality 
of service at a different community health center or clinic.27

The proposed rule allowing providers to deny needed care would reverse recent gains in combatting 
discrimination and health care disparities for LGBT persons. Refusals also implicate standards of care 
that are vital to LGBTQ health. Medical professionals are expected to provide LGBTQ individuals with 
the same quality of care as they would anyone else. The American Medical Association recommends 
that providers use culturally appropriate language and have basic familiarity and competency with 
LGBTQ issues as they pertain to any health services provided.28 The World Professional Association 
for Transgender Health guidelines provide that gender-affirming interventions, when sought by 
transgender individuals, are medically necessary and part of the standard of care.29 The American 
College of Obstetricians and Gynecologists warns that failure to provide gender-affirming treatment 
can lead to serious health consequences for transgender individuals.30 LGBTQ individuals already 
experience significant health disparities, and denying medically necessary care on the basis of sexual 
orientation or gender identity exacerbates these disparities.

In addition, LGBTQ individuals face disparities in medical conditions that may implicate the need for 
reproductive health services. For example, lesbian and bisexual women report heightened risk for and 
diagnosis of some cancers and higher rates of cardiovascular disease.31 The LGBTQ community is 
significantly at risk for sexual violence.32 Eighteen percent of lesbian, gay, bisexual students have 
reported being forced to have sex.33 Transgender women, particularly women of color, face high rates 
of HIV.34

26 Human Rights Watch, supra note 28.
27 Mirza, supra note 34.
28 Community Standards of Practice for the Provision of Quality Health Care Services to Lesbian, Gay, 
Bisexual, and Transgender Clients, Gay Lesbian Bisexual & Transgender Health Access Project, 
http://www.glbthealth.org/CommunityStandardsofPractice.htm (last visited Jan. 26, 2018, 12:59 PM); 
Creating an LGBTQ-friendly Practice, A.M.A., https://www.ama-assn.org/delivering-care/creating-lgbtq- 
friendly-practice#Meet a Standard of Practice (last visited Jan. 26, 2018, 12:56 PM).
29 Standards of Care for the Health of Transsexual, Transgender, and Gender Nonconforming People, 
World Prof. Ass’n for Transgender Health (2011),
https://s3.amazonaws.com/amo_hub_content/Association140/files/Standards%20of%20Care%20V7%20- 
%202011 %20WPATH%20(2)(1).pdf.
30 Committee Opinion 512: Health Care for Transgender Individuals, Am. Coll. Obstetricians & 
Gynecologists (Dec. 2011), https://www.acog.org/Clinical-Guidance-and-Publications/Committee- 
Opinions/Committee-on-Health-Care-for-Underserved-Women/Health-Care-for-Transgender-Individuals.
31 Kates, supra note 37, at 4.
32 Forty-six percent of bisexual women have been raped and 47 percent of transgender people are 
sexually assaulted at some point in their lifetime. This rate is particularly higher for transgender people of 
color. Kates, supra note 37, at 8.; 2015 U.S. Transgender Survey, supra note 35, at 5.
33 Health Risks Among Sexual Minority Youth, Ctrs. for Disease Control & Prevention, 
https://www.cdc.gov/heaithyyouth/disparities/smy.htm (last updated May 24, 2017).
34 More than 1 in 4 transgender women are HIV positive. Kates, supra note 37, at 6.
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Refusals to treat individuals according to medical standards of care put patients' health at risk, 
particularly for women and LGBTQ individuals. Expanding religious refusals will further put needed 
care, including reproductive health care, out of reach for many. Given the broadly-written and unclear 
language of the proposed rule, if implemented, some providers may misuse this rule to deny services 
to LGBTQ individuals on the basis of perceived or actual sexual orientation and gender identity. 
Allowing providers to flout established medical guidelines and deny medically accurate, evidence- 
based care impairs the ability of patients to make a health decision that expresses their self- 
determination.

Finally, the proposed rule threatens to turn back the clock to the darkest days of the AIDS pandemic 
when same-sex partners were routinely denied hospital visitation and health care providers scorned 
sick and dying patients.

The proposed rule undermines longstanding ethical and legal principles of informed 
consent

ill.

The proposed rule threatens informed consent, a necessary principle of patient-centered decision­
making. Informed consent relies on disclosure of medically accurate information by providers so that 
patients can competently and voluntarily make decisions about their medical treatment or refuse 
treatment altogether.35 This right relies on two factors: access to relevant and medically-accurate 
information about treatment choices and alternatives, and provider guidance based on generally 
accepted standards of practice. Both factors make trust between patients and health care 
professionals a critical component of quality of care.

The proposed rule purports to improve communication between patients and providers, but instead, 
will deter open, honest conversations that are vital to ensuring that a patient is able to be in control 
of their medical circumstances. For example, the proposed rule suggests that someone could refuse 
to offer information, if that information might be used to obtain a service to which the refuser objects. 
Such an attenuated relationship to informed consent could result in withholding information far 
beyond the scope of the underlying statutes, and would violate medical standards of care.

In recent decades, the U.S. medical community has primarily looked to informed consent as key to 
assuring patient autonomy in making decisions.36 Informed consent is intended to help balance the 
unequal balance of power between health providers and patients and ensure patient-centered 
decision-making. Moreover, consent is not a yes or no question but rather is dependent upon the 
patient's understanding of the procedure that is to be conducted and the full range of treatment 
options for a patient's medical condition. Without informed consent, patients will be unable to make 
medical decisions that are grounded in agency, their beliefs and preferences, and that meet their 
personal needs. This is particularly problematic as many communities, including women of color and 
women living with disabilities, have disproportionately experienced abuse and trauma at the hands of 
providers and institutions.37 In order to ensure that patient decisions are based on free will, informed

35 Tom Beauchamp & James Childress, Principles of biomedical ethics (4th ed. 1994); Charles Lidz et 
al, Informed consent: a study of decisionmaking in psychiatry (1984).
36 Beauchamp & Childress, supra note 58; Robert Zussman, Sociological perspectives on medical ethics 
and decision-making, 23 Ann. Rev. Soc. 171-89 (1997).
37 Gutierrez, E. R. Fertile Matters: The Politics of Mexican Origin Women’s Reproduction, 35-54 (2008) 
(discussing coercive sterilization of Mexican-origin women in Los Angeles); Jane Lawrence, The Indian
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consent must be upheld in the patient-provider relationship. The proposed rule threatens this 
principle and may very well force individuals into harmful medical circumstances.

According to the American Medical Association: "The physician's obligation is to present the medical 
facts accurately to the patient or to the individual responsible for the patient's care and to make 
recommendations for management in accordance with good medical practice. The physician has an 
ethical obligation to help the patient make choices from among the therapeutic alternatives 
consistent with good medical practice."38The American Nursing Association similarly requires that 
patient autonomy and self-determination are core ethical tenets of nursing. "Patients have the moral 
and legal right to determine what will be done with their own persons; to be given accurate, complete 
and understandable information in a manner that facilitates an informed judgment; to be assisted 
with weighing the benefits, burdens and available options in their treatment."39 Similarly, pharmacists 
are called to respect the autonomy and dignity of each patient.40

Various state and federal laws require that health care professionals inform and counsel patients on 
specific issues such as preventing the spread of HIV/AIDS, non-directional information on family 
planning and abortion options, and emergency contraception to prevent pregnancy from rape.41 In 
Brownfield v. Daniel Freeman Marina Hospital, a California court addressed the importance of patients' 
access to information in regard to emergency contraception. The court found that:

"The duty to disclose such information arises from the fact that an adult of sound mind has 
'the right, in the exercise of control over [her] own body, to determine whether or not to 
submit to lawful medical treatment.' Meaningful exercise of this right is possible only to the 
extent that patients are provided with adequate information upon which to base an intelligent 
decision with regard to the option available. "42

Health Service and the Sterilization of Native American Women, 24 AM. INDIAN Q. 400, 411-12 (2000) 
(referencing one 1974 study indicating that Indian Health Services would have coercively sterilized 
approximately 25,000 Native American Women by 1975); Alexandra Minna Stern, Sterilized in the Name 
of Public Health, 95 AM. J. PUB. H. 1128, 1134 (July 2005) (discussing African-American women forced 
to choose between sterilization and medical care or welfare benefits and Mexican women forcibly 
sterilized). See also Buck v. Bell, 21A U.S. 200, 207 (1927) (upholding state statute permitting compulsory 
sterilization of “feeble-minded” persons); Vanessa Volz, A Matter of Choice: Women With Disabilities, 
Sterilization, and Reproductive Autonomy in the Twenty-First Century, 27 WOMEN RTS. L. REP. 203 
(2006) (discussing sterilization reform statutes that permit sterilization with judicial authorization).
38 The AM A Code of Medical Ethics’ Opinions on Informing Patients: Opinion 9.09 - Informed Consent,
14 AM. Med. J. Ethics 555-56 (2012), http://journalofethics.ama-assn.org/2012/07/coet1-1207.html.
39 Code of ethics for nurses with interpretive statements, Provision 1.4 The right to self-determination, Am. 
Nurses Ass’n (2001),
https://www.truthaboutnursinq.org/research/codes/code of ethics for nurses US.html.
40 Code of Ethics for Pharmacists, Am. Pharmacists Ass’n (1994).
41 See, e.g., State HIV Laws, Ctr. for Disease Control & Prevention,
https://www.cdc.gov/hiv/policies/law/states/index.html (last visited Nov. 13, 2017, 1:22PM); Emergency 
Contraception, Guttmacher Inst. (Oct. 1, 2017), https://www.guttmacher.org/state- 
policy/explore/emergency-contraception.
42 Brownfield v. Daniel Freeman Marina Hospital, 256 Cal. Rptr. 240 (Ct. App. 1989).
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In addition, the proposed rule does not provide any protections for health care professionals who want 
to provide, counsel, or refer for health care services that are implicated in this rule, for example, 
reproductive health or gender affirming care. Due to the rule's aggressive enforcement mechanisms 
and its vague and confusing language, providers may fear to give care or information. The inability of 
providers to give comprehensive, medically accurate information and options that will help patients 
make the best health decisions violates medical principles such as, beneficence, no maleficence, 
respect for autonomy, and justice. In particular, the principle of beneficence "requires that treatment 
and care do more good than harm; that the benefits outweigh the risks, and that the greater good for 
the patient is upheld."43 In addition, the proposed rule undermines principles of quality care. Health 
care should be safe, effective, patient-centered, timely, efficient, and equitable.44 Specifically, the 
provision of the care should notvary due to the personal characteristics of patients and should ensure 
that patient values guide all clinical decisions.45 The expansion of religious refusals as envisioned in 
the proposed rule may compel providers to furnish care and information that harms the health, well­
being, and goals of patients.

In particular, the principles of informed consent, respect for autonomy, and beneficence are 
important when individuals are seeking end of life care. These patients should be the center of health 
care decision-making and should be fully informed about their treatment options. Their advance 
directives should be honored, regardless of the physician's personal objections. Under the proposed 
rule, providers who object to various procedures could impose their own religious beliefs on their 
patients by withholding vital information about treatment options- including options such as 
voluntarily stopping eating and drinking, palliative sedation or medical aid in dying. These refusals 
would violate these abovementioned principles by ignoring patient needs, their desires, and 
autonomy and self-determination at a critical time in their lives. Patients should not be forced to bear 
the brunt of their provider's religious or moral beliefs regardless of the circumstances.

The regulations fall to consider the impact of refusals on persons living with substance use 
disorders [SUD]

IV.

The over breadth of this proposed rule could be devastating to people with Substance Use Disorder 
(SUD). Rather than promoting the evidence-based standard of care, the rule could allow anyone from 
practitioners to insurers to refuse to provide, or even recommend. Medication Assisted Treatment 
(MAT) and other evidence-based interventions due simply to a personal objection.

The opioid epidemic continues to claim too many lives. According to the Centers for Disease Control 
and Prevention (CDC), over 63,000 people in the U.S. died from drug overdose in 2016.46 The latest

43 Amy G. Bryant & Jonas J. Schwartz, Why Crisis Pregnancy Centers Are Legal but Unethical, 20 Am. 
Med. Ass’n J. Ethics 269, 272 (2018).
44 Inst, of Med., Crossing the Quality Chasm: A New Health System for the 21st Century 3 (Mar. 
2001), available at http://www.nationalacademies.orq/hmd/~/media/Files/Report%2QFiles/20Q1/Crossing- 
the-Gualitv-Chasrn/Quality%20Chasrn%202001 %20%20report%20brief.pdf.
45 Id.
46 Holly Hedegaard M.D., et al. Drug Overdose Deaths in the United States, 1999-2016, Nat’l Ctr. for 
Health Statistics1-8 (2017).
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numbers show a 2017 increase in emergency department overdose admissions of 30% across the 
country, and up to 70% in some areas of the Midwest.47

The clear, evidence-based treatment standard for opioid use disorder [OUD] is medication-assisted 
treatment (MAT).48 Buprenorphine, methadone, and naltrexone are the three FDA-approved drugs for 
treating patients with opioid use disorder. MAT is so valuable to treatment of addiction that the World 
Health Organization considers buprenorphine and methadone "Essential Medications."49 
Buprenorphine and methadone are, in fact, opioids. However, while they operate on the same 
receptors in the brain as other opioids, they do not produce the euphoric effect of other opioids but 
simply keep the user from experiencing withdrawal symptoms. They also keep patients from seeking 
opioids on the black market, where risk of death from accidental overdose increases. Patients on MAT 
are less likely to engage in dangerous or risky behaviors because their physical cravings are met by 
the medication, increasing their safety and the safety of their communities.50 Naloxone is another 
medication key to saving the lives of people experiencing an opioid overdose. This medication 
reverses the effects of an opioid and can completely stop an overdose in its tracks.51 Information 
about and access to these medications are crucial factors in keeping patients suffering from SUD 
from losing their jobs, losing their families, and losing their lives.

However, stigma associated with drug use stands in the way of saving lives.52 America's prevailing 
cultural consciousness, after decades of treating the disease of addiction as largely a criminal justice 
and not a public health issue, generally perceives drug use as a moral failing and drug users as less 
deserving of care. For example, a needle exchange program designed to protect injection drug users 
from contracting blood borne illnesses such as HIV, Hepatitis C, and bacterial endocarditis was shut 
down in October 2017 by the Lawrence County, Indiana County Commission due to their moral 
objection to drug use, despite overwhelming evidence that these programs are effective at reducing

47 Vital Signs, Ctrs. for Disease Control & Prevention, https://www.cdc.gov/vitalsigns/opioid- 
overdoses/.
48 U.S. DEPT HEALTH & HUM. SERV., PUB NO. (SMA)12-4214, MEDICATION-ASSISTED 
TREATMENT FOR OPIOID ADDICTION IN OPIOID TREATMENT PROGRAMS (2012), 
https://store.samhsa.gov/shin/content/SMA12-4214/SMA12-4214.pdf; National Institute on Drug Abuse, 
Effective Treatments for Opioid Addiction, https://www.drugabuse.gov/publications/effective-treatments- 
opioid-addiction/effective-treatments-opioid-addiction.
49 World Health Organization, 19th WHO Model List of Essential Medicines (April 2015), 
http://www.who.int/medicines/publications/essentialmedicines/EML2015_8-May-15.pdf
50 OPEN SOC’Y INST., BARRIERS TO ACCESS: MEDICATION-ASSISTED TREATMENT AND 
INJECTION-DRIVEN HIV EPIDEMICS 1 (2009), https://www.opensocietyfoundations.org 
[https://perma.cc/YF94-88AP].
51 See James M. Chamberlain & Bruce L. Klein, A Comprehensive Review of Naloxone for the 
Emergency Physician, 12 AM. J. EMERGENCY MED. 650 (1994).
52 Elien M. Weber, Failure of Physicians to Prescribe Pharmacotherapies for Addiction: Regulatory 
Restrictions and Physician Resistance, 13 J. HEALTH CARE L. & POL’Y 49, 56 (2010); German Lopez, 
There’s a highly successful treatment for opioid addiction. But stigma is holding it back., Vox, Nov. 15, 
2017, https://www.vox.com/science-and-health/2017/7/20/15937896/medication-assisted-treatment- 
methadone-buprenorphine-naltrexone.
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harm and do not increase drug use.53 One commissioner even quoted the Bible as he voted to shut it 
down. Use of naloxone to reverse overdose has been decried as "enabling these people" to go on to 
overdose again.54

In this frame of mind, only total abstinence is seen as successful treatment for SUD, usually as a result 
of a 12-step or faith-based program. MAT is considered by many to be simply "substituting one drug 
for another drug."55 This belief is so common that even the former Secretary of the Department is on 
the record as opposing MAT because he didn't believe it would "move the dial," since people on 
medication would be not "completely cured, 
disease, and yet many recoil from the idea of treating SUD with medication like any other illness such 
as diabetes or heart disease.57 The White House's own opioid commission found that "negative 
attitudes regarding MAT appeared to be related to negative judgments about drug users in general 
and heroin users in particular."58

"56 The scientific consensus is that SUD is a chronic

People with SUD already suffer due to stigma and have a difficult time finding appropriate care. For 
example, it can be difficult to find access to local methadone clinics in rural areas.59 Other roadblocks, 
such as artificial caps on the number of patients to whom doctors can prescribe buprenorphine, 
further prevent people with SUD from receiving appropriate care.60 Only one-third of treatment 
programs across the country provide MAT, even though treatment with MAT can cut overdose 
mortality rates in half and is considered the gold standard of care. 61 The current Secretary of the 
Department has noted that expanding access to MAT is necessary to save lives and that it will be

53 German Lopez, An Indiana county just halted a lifesaving needle exchange program, citing the Bible, 
Vox, Oct. 20, 2017, https://www.vox.com/policy-and-politics/2017/10/20/16507902/indiana-lawrence- 
county-needle-exchange.
54 Tim Craig & Nicole Lewis, As opioid overdoses exact a higher price, communities ponder who should 
be saved, Wash. Post, Jul. 15, 2017, https://www.washingtonpost.com/world/as-opioid-overdoses-exact- 
a-higher-price-communities-ponder-who-should-be-saved/2017/07/15/1 ea91890-67f3-11 e7-8eb5- 
cbccc2e7bfbf_story.html?utm_term=.4184c42f806c.
55 Lopez, supra note 75.
56 Eric Eyre, Trump officials seek opioid solutions in IW, Charleston Gazette-Mail, May 9, 2017, 
https://www.wvgazettemail.com/news/health/trump-officials-seek-opioid-solutions-in-wv/article_52c417d8- 
16a5-59d5-8928-13ab073bc02b.html.
57 Nora D. Volkow et al., Medication-Assisted Therapies — Tackling the Opioid-Overdose Epidemic, 370 
NEW ENG. J. MED. 2063, http://www.nejm.org/doi/full/10.1056/NEJMp1402780.
58 Report of the President’s Commission on Combating Drug Addiction and the Opioid Crisis, Nov. 1, 
2017, https://www.whitehouse.gov/sites/whitehouse.gov/files/images/Final_Report_Draft_11-1-2017.pdf
59 Christine Vestal, In Opioid Epidemic, Prejudice Persists Against Methadone, Stateline, Nov. 11,2016, 
http://www.pewtrusts.Org/en/research-and-analysis/blogs/stateline/2016/11/11/in-opioid-epidemic- 
prejudice-persists-against-methadone
60 42 C.F.R. §8.610.
61 Matthais Pierce, et al., Impact of Treatment for Opioid Dependence on Fatal Drug-Related Poisoning: A 
National Cohort Study in England, 111:2 Addiction 298 (Nov. 2015); Luis Sordo, et al., Mortality Risk 
During and After Opioid Substitution Treatment: Systematic Review and Meta-Analysis of Cohort Studies, 
BMJ (2017), http://www.bmi.com/content/357/bmi.i1550.: Alex Azar, Secretary, U.S. Dep’t of Health & 
Hum. Serv., Plenary Address to National Governors Association, (Feb. 24, 2018), 
https://www.hhs.gov/about/leadership/secretary/speeches/2018-speeches/plenary-addres-to-national- 
governors-association.html.
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"impossible" to quell the opioid epidemic without increasing the number of providers offering the 
evidence-based standard of care.62 This rule, which allows misinformation and personal feelings to 
get in the way of science and lifesaving treatment, will not help achieve the goals of the 
administration; it will instead trigger countless numbers of deaths.

The proposed rule permits health care professionals to opt out of providing medical care 
that the public expects by allowing them to disregard evidence-based standards of care

V.

Medical practice guidelines and standards of care establish the boundaries of medical care that 
patients can expect to receive and that providers should be expected to deliver. The health services 
impacted by refusals are often related to reproductive and sexual health, which are implicated in a 
wide range of common health treatment and prevention strategies. Information, counseling, referral 
and provisions of contraceptive and abortion services are part of the standard of care for a range of 
common medical conditions including heart disease, diabetes, epilepsy, lupus, obesity, and cancer. 
Many of these conditions disproportionately affect women of color.63 The expansion of these refusals 
as outlined in the proposed rule will put women, particularly women of color, who experience these 
medical conditions at greater risk for harm.

Moreover, a 2007 survey of physicians working at religiously-affiliated hospitals found that nearly one 
in five (19 percent) experienced a clinical conflict with the religiously-based policies of the hospital.64 
While some of these physicians might refer their patients to another provider who could provide the 
necessary care, one 2007 survey found that as many as one-third of patients (nearly 100 million 
people) may be receiving care from physicians who do not believe they have any obligations to refer 
their patients to other providers.65

62 Azar, supra note 84.
63 For example, Black women are three times more likely to be diagnosed with lupus than white women. 
Latinas and Asian, Native American, and Alaskan Native women also are likely to be diagnosed with 
lupus. Office on Women’s Health, Lupus and women, U.S. Dep’t Health & Hum. Serv. (May 25, 2017), 
https://www.womenshealth.qov/lupus/lupus-and-women. Black and Latina women are more likely to 
experience higher rates of diabetes than their white peers. Office of Minority Health, Diabetes and African 
Americans, U.S. Dep’t of Health & Hum. Serv. (Jul. 13, 2016),
https://minoritvhealth.hhs.qov/omh/browse.aspx?lvl=4&lvlid=18; Office of Minority Health, Diabetes and 
Hispanic Americans, U.S. Dep’t of Health & Hum. Serv. (May 11,2016),
https://minoritvhealth.hhs.qov/omh/browse.aspx?lvl=4&lvlid=63. Filipino adults are more likely to be 
obese in comparison to the overall Asian population in the United States. Office of Minority Health,
Obesity and Asian Americans, U.S. Dep’t of Health & Hum. Serv. (Aug. 25, 2017), 
https://minoritvhealth.hhs.qov/omh/browse.aspx?lvl=4&lvlid=55. Native American and Alaskan Native 
women are more likely to be diagnosed with liver and kidney/renal pelvis cancer in comparison to non- 
Hispanic white women. Office of Minority Health, Cancer and American Indians/Alaska Natives, U.S.
Dep’t of Health & Hum. Serv. (Nov. 3, 2016),
https ://minoritvhealth.hhs.qov/omh/browse.aspx?lvl=4&lvlid=31.
64 Debra B. Stulberg M.D. M.A., et al., Religious Hospitals and Primary Care Physicians: Conflicts over 
Policies for Patient Care, J. Gen. Intern. Med. 725-30 (2010) available
at http://www.ncbi.nlm.nih.qov/pmc/articles/PMC2881970/.
65 Farr A. Curlin M.D., et al., Religion, Conscience, and Controversial Clinical Practices, New Eng. J. Med. 593- 
600 (2007) available at http://wwwLncbi.nim.nih.aov/pmc/articles/PMC2867473/.
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a. Sexually transmitted infections fSTIsl

Religious refusals also impact access to sexual health care more broadly. Contraceptives and access 
to preventative treatment for sexually transmitted infections are a critical aspect of health care. The 
CDC estimates that 20 million new sexually transmitted infections occur each year. Chlamydia 
remains the most commonly reported infectious disease in the U.S., while HIV/AIDS remains the most 
life threatening. Women, especially young women, and Black women, are hit hardest by Chlamydia- 
with rates of Chlamydia 5.6 times higher for Black than for white Americans.66 Consistent use of 
condoms results in an 80 percent reduction of HIV transmission, and the American Academy of 
Pediatrics, the American College of Obstetricians and Gynecologists, and the World Health 
Organization all recommend the condom use be promoted by providers.67

b. HIV Health

For HIV, in addition to consistent condom use, pre-exposure prophylaxis [PrEP] and post-exposure 
prophylaxis [PEP] are an important part of prevention for those at high risk for contracting HIV. The 
American College of Obstetricians and Gynecologists recommends that PrEP be considered for 
individuals at high risk of contracting HIV.68 Under the proposed rule, an insurance company could 
refuse to cover PrEP or PEP because of a religious belief. Refusals to promote and facilitate condom 
use because of religious beliefs and refusals to prescribe PrEP or PEP because of a patient's perceived 
or actual sexual orientation, gender identity, or perceived or actual sexual behaviors is in violation of 
the standards of care and harms patients already at risk for experiencing health disparities. Both PrEP 
and PEP have been shown to be highly effective in preventing HIV infection. Denying access to this 
treatment would adversely impact vulnerable, highest risk populations including gay and bisexual 
men.

The regulations are overly broad, vague, and will cause confusion in the health care delivery 
system

VI.

66 Sexually Transmitted Disease Surveillance 2016, Ctr. for Disease Control & Prevention (Sept. 
2017), https://www.cdc.gov/std/stats16/CDC_2016_STDS_Report-for508WebSep21_2017_1644.pdf.
67 American Academy of Pediatrics Committee on Adolescence, Condom Use by Adolescents, 132 
Pediatrics (Nov. 2013), http://pediatrics.aappublications.Org/content/132/5/973; American Academy of 
Pediatrics, American College of Obstetricians and Gynecologists, March of Dimes Birth Defects 
Foundation. Guidelines for perinatal care. 6th ed. Elk Grove Village, IL; Washington, DC: American 
Academy of Pediatrics; American College of Obstetricians and Gynecologists; 2007; American College of 
Obstetricians and Gynecologists. Barrier methods of contraception. Brochure (available at 
http://www.acog.org/publications/patient_education/bp022.cfm). Washington, DC: American College of 
Obstetricians and Gynecologists; 2008 July; World Health Organization, UNAIDS, UNFPA, Position 
statement on condoms and HIV prevention, Unicef (2009), 
https://www.unicef.org/aids/files/2009_position_paper_condoms_en.pdf.

ACOG Committee Opinion 595: Preexposure Prophylaxis for the Prevention of Human 
Immunodeficiency Virus, Am. Coll. Obstetricians & Gynecologists (May 2014), 
https://www.acog.org/Clinical-Guidance-and-Pubiications/Committee-Opinions/Committee-on- 
Gynecologic-Practice/Preexposure-Prophyiaxis-for-the-Prevention-of-Human-lmmunodeficiency-Virus.

68
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CALLEIHORDE
The regulations dangerously expand the application of the underlying statutes by offering an 
extremely broad definition who can refuse and what they can refuse to do. Under the proposed rule, 
any one engaged in the health care system could refuse services or care. The proposed rule defines 
workforce to include "volunteers, trainees or other members or agents of a covered entity, broadly 
defined when the conduct of the person is under the control of such entity."69 Under this definition, 
could any member of the health care workforce refuse to serve a patient in any way - could a nurse 
assistant refuse to serve lunch to a transgender patient, could a billing specialist refuse to help a 
patient who had sought contraceptive counseling?

a. Discrimination

The failure to define the term "discrimination" will cause confusion for providers, and as employers, 
expose them to liability. Title VII already requires that employers accommodate employees' religious 
beliefs to the extent there is no undue hardship on the employer.70 The regulations make no reference 
to Title VII or current EEOC guidance, which prohibits discrimination against an employee based on 
that employee's race, color, religion, sex, and national origin.71 The proposed rule should be read to 
ensure that the long-standing balance set in Title VII between the right of individuals to enjoy 
reasonable accommodation of their religious beliefs and the right of employers to conduct their 
businesses without undue interference is to be maintained.

By failing to define "discrimination," supervisors in health care settings will be unable to proceed in 
the orderly delivery of health care services, putting women's health at risk. The proposed rule 
impermissibly muddies the interpretation of Title VII and current EEOC guidance. If implemented, 
health care entities may be forced to choose between complying with a fundamentally misguided 
proposed rule and long-standing interpretation of Title VII.

Finally, the proposed rule's lack of clarity regarding what constitutes discrimination, may undermine 
non-discrimination laws. Because of the potential harm to individuals if religious refusals were 
allowed, courts have long rejected arguments that religiously affiliated organizations can opt out of 
anti-discrimination requirements.72 Instead, courts have held that the government has a compelling 
interest in ending discrimination and that anti-discrimination statutes are the least restrictive means 
of doing so. Indeed, the majority opinion in Burwell k Hobby Lobby Stores, Inc. makes it clear that the 
decision should not be used as a "shield" to escape legal sanction for discrimination in hiring on the

69 83 Fed. Reg. 3894.
70 42 U.S.C. § 2000e-2.; Title VII of the Civil Rights Act of 1964, U.S. Equal Emp’t. Opportunity Comm’n 
(2018), https://www.eeoc.oov/laws/statutes/titlevii.cfm.
71 Id.
72 See e.g., Bob Jones Univ. v. United States, 461 U.S. 574 (1983) (holding that the government’s interest 
in eliminating racial discrimination in education outweighed any burdens on religious beliefs imposed by 
Treasury Department regulations); Newman v. Piggie Park Enters., Inc., 390 U.S. 400 (1968) (holding 
that a restaurant owner could not refuse to comply with the Civil Rights Act of 1964 and not serve African- 
American customers based on his religious beliefs); Dole v. Shenandoah Baptist Church, 899 F.2d 1389, 
1392 (4th Cir. 1990) (holding a religious school could not compensate women less than men based on 
the belief that “the Bible clearly teaches that the husband is the head of the house, head of the wife, head 
of the family”); Hamilton v. Southland Christian Sch., Inc., 680 F.3d 1316 (11th Cir. 2012) (reversing 
summary judgment for religious school that claimed a religious right to fire teacher for becoming pregnant 
outside of marriage).
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CALLEIHORDE
basis of race, because such prohibitions further a "compelling interest in providing an equal 
opportunity to participate in the workforce without regard to race," and are narrowly tailored to meet 
that "critical goal."73 The uncertainty regarding how the proposed rule will interact with non­
discrimination laws is extremely concerning.

Conclusion

Callen-Lorde Community Health Center opposes the proposed rule as it expands religious refusals to 
the detriment of patients' health and well-being. We are concerned that these regulations, if 
implemented, will interfere in the patient-provider relationship by undermining informed consent. The 
proposed rule wii! allow anyone in the health care setting to refuse health care that is evidence-based 
and informed by the highest standards of medical care. The outcome of this regulation will harm 
communities who already lack access to care and endure discrimination.

Thank you for your attention to our comments. If you have any questions, please reach out to the 
following:

Nala Toussaint
TGNB Health Advocacy Coordinator 
ntoussaint(5?callen-lorde.ora 
212-271-7200 ext.7134

Kimberleigh Ooy Smith, MPA
Senior Director for Community Health Planning and Policy
ksmith@callen-lorde.ora
212-271-7184

73 Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, slip op. at 46 (2014).
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Center for American Progress 1333 H Street. NW. 10* Floor 
Washington. DC 20005 

Tel: 202 682.1611 • Fa*: 202 682.1867

www.amencanprogress.org

L .S. Department of Health and Human Services 
Office for Civil Rights
Attention Conscience NPRM, RIN 0945-/A03 
Hubert H Humphrey Building 
200 Independence Avenue, S.W. Room 509F 
Washington, D C 20201

March 27, 2018

RE: Public Comment in Response to the Proposed Regulation, Protecting Statutory 
Conscience Rights in Health Care RIN 0945-ZA03

Dear Secretary A/ar,

The Center for American Progress (“Center") is committed to ensuring that all individuals have 
access to quality, affordable health care and believes that a health care provider’s personal 
beliefs should never determine the care a patient receives. That is why we strongly oppose the 
Department of Health and Human Services’ (the "Department") proposed rule ("Proposed 
Rule"), which seeks to permit discrimination in all aspects of health care.1

The Proposed Rule seeks to unlawfully expand refusals to provide care by attempting to allow 
individuals and health care entities that receive federal funding to refuse to provide any pan of a 
health service or program. In addition, the Proposed Rule unlawfully attempts to create new 
refusals seemingly out of thin air. Such expansions exceed the Department’s authority; violate 
the Constitution; undermine the ability of states to protect their citizens; undermine critical 111 IS 
programs like Title X; interfere with the patient-provider relationship, diston essential 
protections for religious freedom to justify discrimination; and threaten the health and well-being 
of people across the country and around the world

By issuing the Proposed Rule and creating a new division within the Office of Civil Rights 
("OCR") - the new "Conscience and Religious Freedom Division” - the Department seeks to 
inappropriately reprioritize OCR’s limited resources in order to affirmatively allow' institutions, 
insurance companies, and almost anyone involved in patient care to use their personal beliefs to 
deny people the care they need. For these reasons, the Center calls on the Department and OCR 
to withdraw the Proposed Rule in its entirety.

The Proposed Rule Unlawfully Exceeds the Department's Authority by Impermissibly 
Expanding Religious Refusals to Provide Care

Prolccling Statutory Conscience Rights in Health Care: Delegations of Authority. 83 Fed. Reg. 3880 (proposed 
Jan. 26. 2018) (to be codified at 45 C.F.R. pt. 88) [hereinafter Rule).
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The Proposed Rule attempts to expand the reach not only of existing harmful refusal of care laws 
but also to create new refusals of care where none were intended.

a. The Proposed Rule Seeks lo A /low the Refusal of any Health Service Rased on Persona! 
Relief

The Proposed Rule will exacerbate health inequities by expanding the ability to refuse critical 
services, including abortion and transition-related care. Specifically, the Department and OCR 
are attempting to require a broad swath of entities to allow' individuals to refuse "any lawful 
health service or activity based on religious beliefs or moral convictions (emphasis added). 
Read in conjunction with the rest of the Proposed Rule, it is clear this is intended to allow- any 
entity involved in a patient's care—from a hospital board of directors to the receptionist that 
schedules procedures—to use their personal beliefs to determine a patient's access to care.

”2

h. The Proposed Rule Unlawfully Expands Already Harmful Abortion Sterilization Refusal 
of Care Taws

Already existing refusal of care law s are used across the country to deny patients the care they 
need 1 The Proposed Rule attempts to expand these laws in numerous wfays that are directly 
contrary to the stated purpose of the existing laws For example, one provision of the Church 
Amendments allows individuals who work for or with entities receiving grants or contracts for 
biomedical or behavioral research to refuse to participate in "any lawful health sendees or 
research activity" based on religious beliefs or moral convictions specifically related to the 
service or research activity to which they object4 But the Proposed Rule attempts to broaden this 
provision to allow individuals to refuse to perform aspects of their jobs based on a mere 
reference to a religious or moral belief regardless of whether it relates to the specific biomedical 
or behavioral service or research activity they are working on.5 For example, a receptionist may 
refuse to schedule an abortion for a patient, citing moral objections, or an ambulance driver may 
refuse to drive a woman experiencing severe pregnancy complications to a hospital, citing a 
religious objection to participating in procedures that may end the pregnancy.6

2 See id at 12.
5 See. eg.. Refusals to Provide Health Care Threaten the Health and lives of Patients Nationwide. NAT’L Women’s

patients-
natiomv ide/. Catherine Weiss. Ct al . Religious Refusals and Reproductive Rights. AM. Civil. LIBERTIES UNION 
(2002). https://"uu aclu org'reppn/religious-rcfusals-and-reproductiNC-rights-report: Julia Kaye, ct al.. Health ('are 
Denied. Am. Civil. Liberties Union I (2016).

I.. Hearing Faith
The I.Wilts of Catholic Health Care for Women of Color. Pill. RlGiriS PRIVVIE CONSCIENCE PROJECT I (2018), 
hitps:/Auv\v. law-coliuiibia.cdu/silcsdcfaiilt filcs/niicrosites/gciidcr-scxuahlY/PRPCP/bearmiifaith.pdf.
4 The Church Amendments, 42 U.S.C. $ 300a-7 (2018).
5 See Rule supra note L at 185.
6 See Trump Administration Proposes Sweeping Rule to Permit Persona! Beliefs to Dictate Health Care. Nat’L 
WOMEN’S L. Ctr. (2018), littps://mYlc.org/rcsourccs/truiiip-administnition-proposcs-s\vccping-nilc-to-pcniiit- 
pcrsonal-bcliefs-to-dictatc-hcalth-carc/.
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Such an attempted expansion goes beyond what the statute enacted by Congress allows.7 
Furthermore, the Proposed Rule would expansively apply other provisions of the Church 
Amendments to. among other things, individuals working under global health programs funded 
by the Department, thereby allowing global health providers and entities to reftise individuals the 
care they need contrary to the very purpose of such programs

In addition, even though longstanding legal interpretation applies section (d) of the Church 
Amendments singularly to participation in abortion and sterilisation procedures, the Proposed 
Rule does not make this limitation clear. This ambiguity can encourage an overly broad 
interpretation of the statute that empowers a provider to retuse to provide any health care service 
or information for a religious or moral reason, potentially including not just sterilization and 
abortion procedures, but treatments that have an incidental effect on fertility, including Pre- 
Exposure Prophylaxis services, infertility care, treatments related to gender dysphoria, and HIV 
treatment. Some providers may try to claim even broader refusal abilities, as our recent analysis 
of complaints to HHS show ed that transgender patients are most often discriminated against 
simply for being w ho they are.8 Any rule, if it is to advance, must make the limitation of this 
statute clear.

If religious or moral exemptions related to sterilization are misinterpreted to include treatments 
that simply have an incidental ctYcct on fertility—as the vague and sweeping language of this 
rule encourages—it can lead to refusals that go beyond what federal law allows and allow 
individuals and institutions to reftise a dangerously broad range of medically-needed treatments. 
For example, the Proposed Rule would allow' a medical provider to reftise to treat an HIV 
positive transgender patient or to provide emergency care simply because the patient is 
transgender.9

Another example of the Proposed Rule's overly broad expansion of section (d) is the preamble's 
statement that the exemption applies to the Unaccompanied Alien Children (“UAC") program 
because the program contracts out health care for unaccompanied minors in the Department's 
custody The rule's preamble indicates an intent for this to be far-reaching and permit any 
grantee or contractor caring for an unaccompanied minor to deny access to any form of care the 
grantee or contractor objects to.10 For example, if an unaccompanied minor in the Department's 
custody is sexually assaulted, they are entitled to access emergency contraception and, although 
the Department does not fund abortion services for unaccompanied minors outside of very 
limited circumstances, unaccompanied minors in the UAC program still have a legal right to 
these health services. The Department's classification of the UAC program as a health service

7 The Church Amendments. 42 U.S.C. § 300(c)(2)(B)(2018).
8 See Sharita Gniberg& Frank J. Bewkes. TheACA's I.GHTQ Nondiscrimination Regulations Prow Crucial, Ctr. 
for Am. Progress (2018), hups://\v\vw ameiicanprogress.org/issues/lgbt/rcpoiis'2018/03/07/447414/acas-lgbtq- 
nondiscrimination-regulations-prove-crucial/.
9 See TIC condemns illegal III IS rule granting license to discriminate TRANSOENDER Law Cl R. (2018), 
https://transgenderlawccntcr.org/archives/14188
10 See Sharita Grubcrg. ct al. How Overly Broad Religious Exemptions Are Putting Children at Risk of Sexual 
Abuse. Ctr. for Am. Progress (2016).
https:/Auv w.aincricaiiproiucss.oriyissucs'i nuiui:r.ilion/ncws/2016/05/12/13 7.3 56/how-overly-broad-rchmous- 
cxcmptions-arc-putting-childrcn-al-risk-of-scxual-abusc/.
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program in the rule’s preamble reveals the Department’s intent to permit grantees and 
contractors to block access to these health services for unaccompanied minors in the 
Department’s custody.

The Proposed Rule also defines common phrases and words used throughout existing refusals of 
care laws and civil rights laws in ways that stretch their intended meaning beyond recognition. 
For example, the definition of “assist in the performance” greatly expands the types of services 
that can be refused to include merely “making arrangements for the procedure” no matter how 
tangential.11 This means individuals not “assisting in the performance” of a procedure within the 
ordinary meaning of the term, such as the hospital room scheduler, the technician charged with 
cleaning surgical instruments, and other hospital employees, can now assert a new right to 
refuse. The Proposed Rule’s definition of “referral” similarly goes beyond any understanding of 
the term, allowing refusals to provide any information, including location or funding, that could 
help an individual to get the care they need.12

Furthermore, the Proposed Rule’s new and unwarranted expanded definitions often exceed, or 
are not in accordance with, existing definitions contained within the statutes the Proposed Rule 
seeks to enforce. Specifically, under the Coats and Weldon Amendments, “health care entity” is 
defined to encompass a limited and specific range of individuals and entities involved in the 
delivery of health care.13 In addition to the statutory definitions of health care entities under the 
Coats and Weldon Amendments, the Proposed Rule would expand those definitions to include: 
health care personnel; applicants or participants for training or study in the health professions; 
laboratories; entities engaging in biomedical or behavioral research; plan sponsors, issuers, or 
third-party administrators; and components of State and local governments.14 Such an attempt to 
expand the meaning of a statutory term Congress already took the time to define not only fosters 
confusion, but goes directly against congressional intent. By expressly defining the term “health 
care entity,” Congress implicitly rejected the inclusion of the other terms the Department now 
attempts to insert.15

When these impermissibly broad definitions are combined with the expansive interpretations of 
the underlying statutes, they work together to further expand refusals of care to allow more 
individuals and entities to refuse to provide and to fundamentally block access to health care. For 
example, one way the Weldon Amendment is expanded under the Proposed Rule is through the 
definition of “discrimination.”16 In particular, the Proposed Rule defines “discrimination” against 
a health care entity broadly to include a number of activities, including denying a grant or 
employment as well as an unspecified catch-all phrase “any activity reasonably regarded as

Id. at 180.
Id. at 183.
The Weldon Amendment, Consolidated Appropriations Act, Pub. L. No. 111-117, 123 Stat 3034 (2009); Public 

Health Service Act, 42 U.S.C. § 238n (2018).
14 See Rule supra note 1, at 182.

The doctrine of expression unius est exclusion alterius (the expression of one thing implies the exclusion of 
others) as applied to statutory interpretation creates a presumption that when a statute designates certain persons, 
things, or manners of operation, all omissions should be understood as exclusions.

See Rule supra note 1, at 180.

12

13

15

16
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discrimination 1' In a Proposed Rule that seeks to protect those who want to discriminate, this 
broad definition is nonsensical and inappropriate. Further, such a vague and inappropriate 
definition provides no functional guidance to entities on how to comply with the applicable 
requirements, thereby fostering confusion

The Proposed Rule C arries Severe C onsequences for Patients and will Exacerbate Already 
Existing Inequities

a. Refusals of ('are Make il Difficult for Many Individuals to Access the ('are They Need

Across the country', refusals of care based on personal beliefs have been invoked in countless 
ways to deny patients the care they need IK One woman experiencing pregnancy complications 
rushed to the only hospital in her community, a religiously affiliated facility, where she was 
denied the miscarriage management she needed because the hospital objected to this careT' 
Another woman experiencing pregnancy loss was denied care for ten days at a religiously 
affiliated hospital outside Chicago. Illinois20 In New Jersey, a transgender man was denied 
gender affirming surgery at a religiously affiliated hospital which refused to provide him a 
hysterectomy.21 Another patient in Arkansas endured a number of dangerous pregnancy 
complications and could not risk becoming pregnant again She requested a sterilization 
procedure at the time of her Cesarean delivery', but her Catholic hospital provider refused to give 
her the procedure22 Another woman was sent home by a religiously affiliated hospital with two 
Tylenol after her w ater broke at 18 weeks of pregnancy Although she returned to the hospital 
twice in the following days, as her condition grew more severe, the hospital did not give her full 
information about her condition and treatment options :i

h. Refusals ofC 'are are Especially /kmgvrous for Those Already Facing Hamers to ('are

Refusals of care based on personal beliefs have a disproportionate impact on those w ho already 
face barriers to care This is especially true for immigrant patients who often lack access to

Id
u See. e g.. supra note 3.
19 See Kira Shepherd, cl al.. Hearing Failh The /.wills of( alhollc Health ('are for II omen of Color. Pi n. Rioirrs 
Private Conscience Project 1.6(2018). hm»;/Aww law Columbia cdu/siici/dcfaiiltdilcViiiicrositcs/Bcndcr- 
XMialiU/PRPCP/bciinnKfaiih pdf
^ See Julia Kaye, cl al.. Health ('are Denied. AM Civil. LIBERTIES UNION 1.12 (2016). 
hups//www aclu ora/siics/dcfaul 
;i See Kira Shepherd, cl al. Hearing Faith The /.wills of ("athollc Health (’are for Hitmen of Color, Pi n RioilTS 
PrivateConscienci Project I. 29(2018). hnps:/Avww law Columbia cdu/sitcs'dcfaull/nics/iuicrositcs/Bcndcr- 
sexualitv/PRPCP/bcaringfaiih pdf.

See The Patient Should ('ome First: Refusals to Provide Heproductiw Healthcare, N.vr’i. Women’s L. Ctk.
!cut/uploadv'2()|7/<).VRcrusals-FSpdf. Sandhya 

Somashekhar,.i Pregnant Homan Wanted her Tubes Tied Her Catholic Hospital Said So.. Wash. POST (Sept. 13. 
2015). hiips://www.washiii^ioiiposi.com/imiioiial/a-prcgiiaiii-uon»aii-waiiicd-hcr-iubcs-iicd-hcr-calholic-hQspilal- 
said-na/20l5/09/l3/bd2038ca-37cf-lIc3-8bbl-b488d23lbha2 «tnrvhtmBMtm tenn-8fP22b364b75 

* See Kira Shepherd, cl al.. Hearing Faith The limits of Catholic Health Care for Women of Color. Pub. RIGHTS 
Private: Conscience Project I. 27 (2018). hiii«:/A\wu law cohimhia cdu/sites'dcfauh/nics/iiucrosiics/Kcndcr- 
scxualilv/PRPCP/bcarin efailh.pdf
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transportation and may have to travel great distances to get the care they need.2'1 In rural areas, 
there may be no other sources of health and life preserving medical care.25 This problem is 
exacerbated by anti-choice state laws, which force women in rural areas to drive longer distances 
multiple times or lose hours of pay because of a lack of options for abortion care where they live 
Many rural clinics that do offer reproductive healthcare services do not provide abortion 
services: In Washington State, a 1998 study found that of 31 clinics in rural areas of the state, 
only one offered abortion services. ^

This reality is especially troubling because individuals who already face multiple and 
intersecting forms of discrimination may be more likely to encounter refusals. For example, new 
research shows that women of color in many states disproportionately receive their care at 
Catholic hospitals. In nineteen states, women of color are more likely than white women to give 
birth in Catholic hospitals.27 These hospitals as well as many Catholic-affiliated hospitals must 
follow' the Ethical and Religious Directives (ERDs), which provide guidance on a wide range of 
hospital matters, including reproductive health care, and can keep providers from offering the 
standard of care 2 s Providers in one 2008 study disclosed that they could not provide the standard 
of care for managing miscarriages at Catholic hospitals and, as a result, women were delayed 
care or transferred to other facilities at great risk to their health.2'' The reach of this type of 
religious refusal of care is growing with the proliferation of both the types of entities using 
religious beliefs to discriminate and the number of religiously affiliated entities that provide 
health care and related services.'0

In developing countries where many health systems are weak, health care options and supplies 
are often unavailable.31 In addition, in many of the countries w here the Department implements 
global AIDS programs, many of the patients served already face numerous barriers to care.

Athena Tapales, ct at, The Sexual and Reproductive Health ofl'orelgn-liorn H'omen in the United States, 
Contraception X. 16 (2018). hiip://\nvw.contraceplionioiimal org/aniclc/S0»H)-7X24<18)3(l063-9/pdf: Nai l 
Latina Insi. For Reproductive Health A Clr. For Reproductive Rights, Suestra Voz, Xuestra Salud. Nuestro Texas: 
the Fight for Women's Reproductive Health in the Rio Grande I alley 1. 7 (2013), 
hit p: //\v\\ w. nucslroicxiis.org/pdf/NT-spread. pdf.
:5 Since 2010. cighty-threc mral hospitals have closed. See Rural Hospital Closures: January 2010 Present, THE 
CecilG. Siieps Ctr for Health Servs. Res. (2018). litip://\v\nv-slicpscenter.unc.cdu/progranis-proiccts/niral- 
hcallli/nirol-hospital-closurcs/.
26 See Kathleen Reeves. A Pioneering Effort to Increase Rural Women's Access to Safe Abort ion in Iowa. Rewire
(Apr. 23. 2010). https://ie\virc.ncws/articlc/2010/08/23/ppio\vas-pionccring-cnorts-cnsurc-rural-access/.

See Kira Shepherd, et al.. Hearing Faith Vie Limits of Catholic Health Care for Women of Color. Pi ll RIGHTS 
Private Conscience Project I. 12(2018). lnn>s:/Avw\v law cohmibia cdii/sitcs'default/riles/microsiics/Rendcr- 
scxualitv/PRPCP/hearingfaiih ndf 
* See id at 10-13.
29 lx>ri R Freedman. When Viere’sa Heartbeat: Miscarriage Management In Catholic-Owned Hospitals, Am. J. 
Pm. Health (2008), ai’allahle at https://»nw nebi nlm nih.gov/pinc/anicles/PMC2636458/.
*' See, e.g., Miscarriage of Medicine: the Growth of Catholic Hospitals and the Threat to Reproductive Health 
Care. Am. Civil Lihkrtiks Union & Mergek Watch (2013). Imps /Av\vw.aclu.orp/files/assets/gro\\lh-or-catholic- 
hospitals-20l3.pdf.
'' See Nurith Ai/eninan. Health Care Costs Push a Staggering Number of People into Extreme Poverty. NPR (Dec. 
14. 2017). hUps:/Av\vAv.npr.org/scctions/goalsandsoda/2017/12/H/569893722/hcaltli-care-costs-push-a-staggcring- 
nuiiibcr-of-pcoplc-into-cxtrcmc-povcrtv: Tracking Universal Health Coverage: 2017 Global Monitoring Report. 
World Health Org. & The World Bank (2017).
hUDi/ydocinncnlsAv orldbank.org/curalcd'cn/64012151.3095868123/pdf/122029-WP-REVISED-PUBLIC.pdf.
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including a broad and harmful relusal provision contained within the statute governing such 
programs.12

For lesbian, gay, bisexual, transgender and queer (LGBTQ) patients, obtaining access to quality, 
culturally competent care already poses significant challenges We recently found that 8 percent 
of lesbian, gay, bisexual and queer (LGBQ) survey respondents and 29 percent of transgender 
respondents reported a doctor or other health care provider refusing to see them because of their 
actual or perceived sexual orientation or gender identity '* This type of discrimination has a 
tangible impact on LGBTQ people's health: 8 percent of LGBQ respondents and 22 percent of 
transgender respondents reported avoiding or postponing needed medical care in the past year 
due to disrespect or discrimination from health care staff, delaying medically necessary1 care and 
treatment 11 Discrimination also negatively impacts LGB TQ patients' relationship with their 
doctors: LGBTQ people who reported experiencing some form ofanti-LGBTQ discrimination in 
the past year were nearly three times as likely to avoid doctor’s offices out of fear of 
discrimination. The proposed regulation threatens to make health care even more inaccessible for 
LGBTQ patients by removing recourse and encouraging further discrimination from providers or 
hospitals.

When LGBTQ patients are turned away or refused treatment, it is much harder—and sometimes 
simply not possible—to find a viable alternative In a recent study we conducted, one in five 
LGBTQ people, including 31 percent of transgender people, said that it would be very difficult 
or impossible to get the health care they need at another hospital if they were turned away. That 
rate was substantially higher for LGBTQ people living in non-metropolitan areas, with 41 
percent reporting that it would be very difficult or impossible to find an alternative provider.35 
For these patients, being turned away by a medical provider is not just an inconvenience; it often 
means being denied care entirely and having no viable alternative options.

c. In Proposing this Rule, lhe Agency has Abandoned Us Legal Obligations to Adequately 
Account for Harm to Patients

By expanding refusals of care, the Proposed Rule will exacerbate the barriers to health care 
ser\ ices patients need. It is evident that the harm caused by this Proposed Rule will fall hardest 
on those most in need of care by allowing individuals and health care entities to use their 
personal beliefs to dictate patient care. 'The Department should remember, under Executive Order 
13563, an agency may only propose regulations where it has made a reasoned determination that 
the benefits justify the costs and where the regulations are tailored “to impose the least burden on

j: See The Mexico City Policy: An Explainer KAISER FAMILY FOUND. (June 1. 2017). hUPS://www.kfT.org/global-
liealtli-ix>liCN/liict-sl»ect/mc\ico-cit\-polio ■explainer/
" See Sliabab Ahmed et al.. Discrimination Prevents LGBTQ People from Accessing Health Care. Ci R. FOR Am. 
Progress (201X). hllps:/A\w\v.ainericanprogrcss.org/issucs/lgbt/iK\vs/2018/01/18/445130/discnniimUion-prcvenls- 
leblq-pcople-accessine-heaUh-carc.
54 .See id 
js c.See id.
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society."36 The Proposed Rule plainly fails on both counts. Although the Proposed Rule attempts 
to quantify the costs of compliance, it completely fails to address the costs and burdens to 
patients who may be denied care and who then may incur and experience even greater social and 
medical costs37

Moreover, the Establishment Clause of the First Amendment requires the government to 
adequately account for just these sorts of consequences when considering whether to grant 
religious exemptions and, in fact, bars granting an exemption when it would detrimentally affect 
any third party.3x Because the Proposed Rule would cause substantial harm, including to patients, 
it would violate the Establishment Clause.39

The Proposed Rule Will Undermine Critical Federal Health Programs, including Title X

The Proposed Rule would seemingly allow health care entities to receive grants and contracts 
under HHS-tunded programs or other federal health programs, such as Title X. the only domestic 
family planning program, while refusing to provide key services required by those programs.4" 
For instance. Congress has specifically required that under the Title X program, providers must 
offer non-directive pregnancy options counseling” and current regulations require that pregnant 
women receive “referrals) upon request" for prenatal care and delivery, adoption, and/or 
pregnancy termination 42 Under the Proposed Rule, the Department would seemingly allow 
entities to apply for and receive federal funds while exempting them from the core legal and 
programmatic duties upon which such tiinds are generally conditioned“ The Proposed Rule 
creates uncertainty about whether Title X grantees may ensure that the subrecipients they 
contract with to provide Title X services actually provide the services the program was designed 
and funded by Congress to deliver. Such actions are particularly concerning in the context of

s' Improving Regulation and Regulatory Review . Executive Order 13563 (Jan. 18. 2011). 
Intps://ohama\vhhchousc.archives.gov/thc-press-officc/2011 A) 1 /1 H/cxccutivc-ordcr-1356>3 -iinpro\ ing-regulation- 
and-regulatorv-revicw. 
r See Rule supra note 1. at 94-177.
48 U.S. Const, amend. I: Culler v. Wilkinson. 554 U.S. 709, 720. 722 (2005) (to comply with the Establishment 
Clause, conns "must take adequate account of tlte burdens a requested accommodation may impose on 
nonbcncTiciarics' and must ensure tluit the accommodation is “measured so that it docs not override other significant 
interests') (citing Estate of Thornton v. Caldor 472 U.S 703. 710 (1985)): see also Burnell v. Hobby Lobby Stores, 
Inc.. 134 S. Ct. 2751. 2781 n.37 (2014). Holt v. Hobbs. 135 S Ct. 853.867 (2015) (Ginsburg. J.. concurring).
*' Respecting religious exercise may not “unduly restrict other persons, such as employees, in protecting their own 
interests, interests the law deems compelling. " See Burn ell v. Hobby Lobby. 134 S. Ct at 2787 When considering 
whether the birth control coverage requirement was the least rcstrictixc means in Hobby Lobby. the Court 
considered that the accommodation offered by the government ensured that affected employ ees "have precisely the 
same access to all FDA-approved contraceptiv es as employ ees of companies w hose ow ners have no religious 
objections to prov iding coverage.” See id at 2759 In other words, the effect of the accommodation on women 
would be “precisely zero.” Id. at 2760.
w See Rule supra note I. at ISO-181. 183. See also Tide X Family Planning. U.S Dii’Toi HiAi.lll A Hi MAN 
SERVS. (2018). https://vvw vv .hhs.gov/opaytitlc-x-familv-plaiininii/index.hlml: TitleX an Introduction to the Xation \s 
Family Planning Program. NAT*I. FAMILY PLANNING & REPRODUCTIVE HEALTH ASSOC. (2017) {hereinafter 
NFPRHA). https://wAvw.nationalfamilvplamiing.orE/filcfriilc-X-10l-Novcinbcr-20l7-final.pdf.
41 See. eg. Consolidated Appropriations Act of 2017. Pub. L. No. 115-31, 131 Slat. 135 (2017).
42 See What Requirements Must be Met by a Family Planning Project?, 42 C.F.R. § 59.5(a)(5) (2000).
4' See. eg. Rule supra note 1. at 180-185.
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federally supported health programs, such as Title X, which are meant to provide access to basic 
health services and information for low-income populations.44 When it comes to Title X, the 
Proposed Rule would not only sanction conduct at odds with pre-existing legal requirements and 
violate Section 1557 of the Affordable Care Act (ACA), but could also undermine Title X’s 
fundamental objectives Every year, millions of low-income, under-insured, and uninsured 
individuals rely on Title X clinics to access services they otherwise might not be able to afford.45 
Of the four million clients who Title X clinics serve, almost two-thirds have family incomes at or 
below the federal poverty level, for whom Title X clinics provide no-cost services, and over half 
are women of color.46

The Proposed Rule Will Carry Severe Consequences for Providers and Undermine the 
Patient-Provider Relationship

Existing refusals of care based on personal beliefs already undermine open communication 
between providers and patients, interfere with providers' ability to provide care according to 
medical standards, and ignore the reality that many providers want to provide comprehensive 
care Hospital systems across the country use religious beliefs to prevent their employees from 
treating patients regardless of the professional, ethical, religious, or moral convictions of these 
providers.4 The Proposed Rule would exacerbate these problems by emboldening health care 
entities and institutions, including foreign and international organizations, to bind the hands of 
providers and attempt to limit the types of care they can provide. Indeed, the Proposed Rule 
ignores that many providers’ religious and moral convictions compel them to prioritize their 
patients' health and that such broad exemptions for institutions may create a burden on the 
beliefs of providers in addition to the beliefs of patients.

The Proposed Rule threatens informed consent, a necessary principle intended to help balance 
the power dynamics between health providers and patients and ensure patient-centered decision­
making.4’' Informed consent requires providers disclose relevant and medically accurate 
information about treatment choices and alternatives so that patients can competently and 
voluntarily make decisions about their medical treatment or refuse treatment altogether.4'4 
Various associations of medical and advocacy groups, such as the American College of 
Physicians, have released statements outlining concerns that laws and regulations concerning 
medicine are not "supported by evidence-based guidelines and/or [are] not individualized to the 
needs of the specific patient.”5" By allowing providers, including hospital and health care

.See NFPRHA supra note 34.
45 .See Id
‘6 Tide .V Family Planning Annual Report: 2016 National Summary. DhP'T OF HEALTH AND I U max Servs. (2017), 
hups/A\\v\v.hhs gov/opa/sitcs'dcfault/nies/title-\-fpar-20l6-naiio»al pdf 
r See Julia Kaye, ct al. Health Care Denied, Am. Civ ii.Lihirtiks Union I, 12 (2016).

an
48 See Tom Beauchamp & James Childress, Principles of biomedical ethics (4th ed. 1994); Charles Lidz et 
al. Informed consent: a study of decisionmaking in psychiatry (19X4).
49 See id
M See Donna Bam . cl al.. Changing the Conversation on Abortion Restrictions. C i R. FOR AMERICAN Progress 
(2015). https://wAvw.amcricanprogrcss.org/issucsAvoincn/rcports/2015/09/3Q/121940/changing-thc-coiiYersation-on- 
abort ion-rcstnctions/.
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institutions, to refuse to provide patients with information, the Proposed Rule makes it 
impossible for patients to have full information regarding treatment options. While the 
Department claims the Proposed Rule improves communication between patients and providers, 
in truth it will deter open, honest conversations that are vital to ensuring that a patient can control 
their medical circumstances

These conversations are already fraught with undue requirements, especially in regard to 
abortion care Physicians in several states across the country are required to mandate waiting 
periods and counseling, discuss fetal development and pain, and advise on the risks of abortion, 
most of which have been debunked by medical research.52 The Proposed Rule further intrudes on 
the patient-provider relationship when it comes to abortion care by allowing personal religious 
beliefs to interfere with the provision of comprehensive information to the patient.

The Proposed Rule also undermines adherence to evidence-based clinical practice guidelines and 
established standards of care by allowing providers to ignore existing guidelines and standards, 
particularly those for reproductive and sexual health. Clinical practice guidelines and standards 
of care establish the accepted course of care for specific conditions. For example, the standard of 
care for treating individuals with a range of common medical conditions such as heart disease, 
diabetes, epilepsy, lupus, obesity, and some cancers includes counseling, referral, and provision 
of contraceptives and. in some cases, abortion services.5' Individuals seeking reproductive health 
care, regardless of their reasons for needing these serv ices, should be treated w ith dignity and 
respect. Allowing providers to flout established medical guidelines without clinical justification 
and deny recommended evidence-based care to patients harms them and impairs their ability to 
make the health care decision that is right for them.

In addition, the Proposed Rule ignores the many providers with deeply held moral convictions 
that affirmatively motivate them to provide patients with health care, including abortion, 
transition-related care, and end-of-life care. Moreover, the Proposed Rule fails to acknowledge 
the Church Amendments' protection for health care professionals who support or participate in 
abortion or sterilization services, which OCR has a duty to enforce.54 No health care professional 
should face discrimination from their employer because they treated or provided information to a 
patient seeking an abortion.

The Department is Abdicating its Responsibility to Patients

The Proposed Rule exceeds OCR's authority by abandoning OCR's mission to address health 
disparities and discrimination that harms patients.55 Instead, the Proposed Rule appropriates

M Sec Rule supra note I, at 150-151.
See Counseling and irailing Periods for Abortion. GUTTMACiitR INST. (2018). https:/Avww.guttmacher.org/state- 

policy/explore/oounseling-and-waiting-periods-abortion.
53 See Susan Bcrke Fogcl. Health Care Refusals: Undermining Quality Care for Women. Nat*L HEALTH L aw 
Form. (2012). http://w\vw.healthla\v.org/issues/reproductivc-health/hcalth-care-rcfusals/hcalth-care-relusals- 
undemiining-carc-for-\vomcn#.Wrku35P\vbfa.
54 See The Church Amendments. 42 U.S.C. § 300a-7(c) (2018).
" OCR's Mission and I Ision. Dep’t OF HEALTH AND HUMAN Servs. (2018). https://\vw\v hhs.gov/ocr/aboul- 
us''lcadcrship'nnssion-and-\ ision,nidc\.htinl ("The mission of the Office for Civil Rights is to improve the health
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language from civil rights statutes and regulations that were intended to improve access to health 
care and applies that language to situations for which it was not intended By taking the language 
of civil rights laws and regulations out of context, the Proposed Rule creates a regulatory scheme 
that is not only nonsensical but is affirmatively harmful For example, the notice and 
certification of compliance and assurance requirements simply do not make sense when applied 
to the laws the Proposed Rule seeks to enforce. 56 Recipients of HI IS federal financial assistance 
are required to complete and file an "Assurance of Compliance with Non-Discrimination Laws 
and Regulations", in which they agree to comply with non-discrimination provisions in a number 
of laws, including Section 1557 of the ACA • The requirements will significantly burden health 
care providers and impose unique challenges for those working in other countries by taking 
resources away from patient care without adding any benefit.

The Department, including OCR, has an important role to play in ensuring equal opportunity to 
access health care and ending discriminatory practices that contribute to poor health outcomes 
and health disparities.5S If finalized, however, the Proposed Rule will represent a radical 
departure from the Department's mission to combat discrimination, protect patient access to care, 
and eliminate health disparities. Through robust enforcement of civil rights laws, OCR has 
worked to reduce discrimination in health care by ending overtly discriminatory practices such as 
race segregation in health care facilities, segregation of people w ith disabilities in health care 
facilities, categorical insurance coverage denials of care for transition-related care, and insurance 
benefit designs that discriminate against people who are HIV positive, among other things.59 
Nevertheless, there is still work to be done, and the Proposed Rule seeks to divert limited 
resources away from ending discrimination. De facto segregation, for example, continues to 
contribute to poorer health outcomes for black people. According to one study, over half of the 
racial disparity in survival for heart attack patients can be attributed to the fact that hospitals

and well-being of people across the nation; to ensure that people lave equal access to and the opportunity to 
participate in and receive serv ices front HUS programs without facing unlaw ful discrimination; and to protect the 
priv acy and security of health information in accordance with applicable law.").
56 See Rule supra note 1. at 203-214.
5‘ See Assurance of Compliance. Dep’t of Health and Human Ser vs. Ofrce for Civil Rights. 
https7/ocrportal.hlts.aov/ocr/aocTiistmciion.isf (retrieved Mar. 27. 2018).

As one of its first official acts in l%7. the Office of Equal Health Opportunity undertook the massive effort of 
inspecting 3.0(H) hospitals to ensure they were complying with Title Vi’s prohibition against discrimination on the 
basis of race, color, or national origin. 42. U.S.C. § 2000d (1964). After this auspicious start, the Office of Equal 
Health Opportunity which would eventually become OCR would go on to ensure tlial health programs and activities 
it regulated complied with key anti-discrimination laws including Section 504 of the Rehabilitation Act of 1973. 29 
U.S.C. § 794 < 1973). Title IX of the Education Amendments of 1972. 20 U S C § 1681 (1972). the Age 
Discrimination Act of 1976. 42 U.S.C. § 6101 (1976). and Section 1557 of the Affordable Care Act. 42 U S C 
§18116 (2010). among others Through robust enforcement of these laws, OCR has worked to reduce discrimination 
in health care
59 See, <*.#.. Sening People with Disabilities in the Most Integrated Setting: Community IJving and Olmstead. Dit't 
of Hi \i in andHumanSfrvs (2018). hnps://wwvv.hhs gov/civil-righls/for-individuals/special-topics/communitv- 
livinE-and-olmstcatKindcx.html; Protecting the Civil Rights and Health Information Privacy Rights of People Living 
with Hll AIDS. Dep’t of Health .and Human Servs. (2018). hitps://vvww hhs.gov/civ il-righis/for- 
individuals/spccial-topics/liiv/indcx.html; National Origin Discrimination. Dep’t OF HEALTH AND HUMAN SERVS. 
(2018). https://vnvAv.lilis.Eov/civil-rights/for-individuals/spccial-topics/national-origiiyindcx.hlml; Health 
Disparities. Dep’t of Health and Human Servs. (2018). https://wAvw -hhs.gov/civil-nghis/for-individuals/spccial- 
topicsdicallh-disparilicsindcxhlml.
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serving predominantly people of color tend to be teaching or not-for-profit hospitals and have 
higher rates of risk-adjusted mortality.60 And these disparities do not occur in isolation. Black 
women, for example, are three to four times more likely than white women to die during or after 
childbirth 61 Further, the disparity in maternal mortality is growing rather than decreasing 62 
which in part may be due to the reality that women of color have long been the subject of 
discrimination in health care. For example, women's pain is routinely undertreated and often 
dismissed.6’ And due to gender biases and disparities in research, doctors often offer women less 
aggressive treatment, or even no treatment, for conditions such as heart disease.64 Similarly, 
lesbian, gay, bisexual and transgender patients disproportionately experience higher rates of 
chronic conditions as well as earlier onset of disabilities in comparison to cisgender and 
heterosexual individuals but simultaneously face significant barriers to accessing health care- 
including cultural stigma, cost-related issues, and gaps in coverage.65

OCR must work to address these disparities, yet the Proposed Rule seeks to prioritize the 
expansion of existing religious retiisal laws beyond their statutory requirements and create new- 
religious exemptions where none had previously existed rather than using already limited 
resources to protect patient access to health care. The Proposed Rule will harm patient care and 
is antithetical to OCR’s mission—to eliminate discriminatory practices that contribute to 
persistent health inequality.66

The Proposed Rule Conflicts with Other Existing Federal Law

The Proposed Rule generates chaos through its failure to account for existing laws that conflict 
with the refusals to care it would create

For example, the Proposed Rule makes no mention of Title VII,67 the leading federal law barring 
employment discrimination, or current Equal Employment Opportunity Commission (EEOC) 
guidance on Title VII68 With respect to religion. Title VII requires reasonable accommodation 
of employees' or applicants' sincerely held religious beliefs, observances, and practices w hen

60 See Skinner ct al.. Mortality after Acute Myocardial Infarction in Hospitals that Disproportionately Treat. ifrican- 
Americans. Nat’l Insitt of Health I (2005).
Iiltps:/Aw\v.ncbi.nlni nili i:Qv/piiic/articles^PMCI6265X4/pdf/nilinis13060.pdf.
61 See Nina Martin. Hlack Mothers Keep Dying A fter Giving Birth. Shalon In ing's Story Explains Why. NPR (Dec. 
2017). Iiltps://\v\\\v npr.or^/20l7/12/t)7/5()S94X7X2/black-iiioilicrs-kccp-d\ini;-aner-uiviiiu-biHli-slialon-ir\ iin»s- 
storv-CNplains-tt liv.

See id.
6i See. e.g. Diane E Hoffmann & Anita J Tar/ian. The Girl Who Cried Pam: A /has Against Women in the 
Treatment of Pain. 29:1 J. OF L. MED.. & ETHICS 13. 13-27 <2(M)|).
64 See, e.g.. Judith H. Liclltman Ct al. Symptom Recognition and Healthcare Experiences of Young Women with 
Acute Myocardial Infarction, 10 J. of the Am. Heart Ass n 1 (2015).

See Jennifer Kates. Ct al.. Health and Access to ('are and (’overage for lesbian. Gay, Bisexual, and Transgender 
(LGBT) Individuals in the US. Kaiser Family Found. (2017). liitps://\unv.kfforg/dispantics-policy/issue- 
bricf/health-and-acccss-to'carc-and-covcrage-for-lesbian-gay-biscxual-and-transgcndcr-individuals-in-the-u-s/.
** See supra note 46.
6‘ 42 U.S.C. § 2000e-2 (1964).
** Title l ’ll of the Civil Rights Act of 1964. U.S. EQUAL Emp'T. OPPORTUNITY CoMM*N (2018), 
lntps:/Auv\v.ccoc.t!ov/laws^stamtcs/titlcvii.cfni.
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requested, unless the accommodation would impose an “undue hardship" on an employer.69 For 
decades. Title VII has established the legal framework for religious accommodations in the 
workplace. When a health care worker requests an accommodation. Title VII ensures that 
employers can consider the effect an accommodation would have on patients, coworkers, public 
safety, and other legal obligations. The Proposed Rule, however, sets out an entirely different 
and conflicting standard, leaving health care employers in the impossible position of being 
subject to and trying to satisfy both. Indeed, when similar regulations were proposed in 2008, 
EEOC Commissioners and Legal Counsel filed comments that raised similar concerns and stated 
clearly that Title VII should remain the relevant legal standard 7,1

Furthermore, the language in the Proposed Rule would seem to put health care entities in the 
position of being forced to hire people w'ho intend to refuse to perform essential elements of a 
position even though Title VII would not require such an “accommodation." For example, there 
is no guidance about whether it is impermissible “discrimination" for a Title X-iimded health 
center not to hire a counselor or clinician whose essential job functions would include counseling 
women with positive pregnancy tests because the applicant refuses to provide non-directive 
options counseling even though the employer would not be required to do so under Title VII71 It 
is not only nonsensical for a health care entity to be forced to hire someone it knows will refuse 
to fulfill essential job functions, but it would also foster confusion by imposing duties on 
employers far beyond Title VII and current EEOC guidance.

In addition, the Proposed Rule fails to address treatment of patients facing emergency health 
situations, including an emergency requiring miscarriage management or abortion, thereby 
inviting confusion and great danger to patient health. The Emergency Medical Treatment and 
Active Labor Act (“EMTALA") requires hospitals that have a Medicare provider agreement and 
an emergency department to provide to anyone who comes to the emergency department an 
appropriate medical screening to determine whether an emergency medical condition exists, 
necessary stabilizing treatment, and appropriate transfer of the individual to another hospital if 
either the person requests the transfer or the hospital does not have the capability or capacity to 
provide the necessary stabilizing treatment72 Under EMTALA, every Medicare hospital is 
required to comply - even those that are religiously affiliated 71 Because the Proposed Rule does 
not mention EMTALA or contain an explicit exception for emergencies, some institutions may 
believe they are not required to comply with EMTALA’s requirements. This could result in 
patients in emergency circumstances not receiving necessary care.

f See id
' Letter from EEOC Commissioners and General Counsel (Scpi 24. 2008). mailable at 

Imps \\ u ceocgON /ccoc/foia/letters/20<>x/iu lev ii_religioi
1 See Rule supra note 1, at 180-IS I 
42 U.S.C. § 1395dd(aMc).

* In order lo effectuate the important legislative purpose, institutions claiming a religious or moral objection to 
treatment must comply with EMTALA. and courts agree. See. e.g.. Shelton v. Uniwrsity of Medicine and Dentistry 
of New Jersey, 223 F.3d 220. 228 (3rd Cir. 20(H)): In In re Baby K. 16 F.3d 590, 597 (4"’ Cir. 1994); Nonsen v. 
Medical Staffing Network, Inc. 2006 WL 1529664 (W.D. Wis ): Grant v. Fain iew Hasp, 2004 WL 326694,93 Fair 
Empl. Pntc. Cas. (BNA) 685 (D. Minn. 2006): Brownfield v. Daniel Freeman Marina Hasp.. 208 Cal. App. 3d 405 
(Ca. Ct. App. 1989): Harris v. County of los Angeles. 972 P.2d 966,972 (Cal. 1999).

iS_lihspro' idcr_rcg.html
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The Proposed Rule Will Make It Harder for Stales to Protect their Residents

The Proposed Rule will have a chilling effect on the enforcement and passage of state laws that 
protect access to health care and prevent discrimination against individuals seeking medical care. 
By granting broad exemptions for providers, hospitals, insurance companies, and support staff to 
refuse care to patients based on religious or moral beliefs, the Proposed Rule creates conflicts 
with hundreds of state and local health care nondiscrimination laws. It is therefore disingenuous 
for the Department to claim that the Proposed Rule “does not impose substantial direct effects on 
States," "does not alter or have any substantial direct effects on the relationship between the 
Federal government and the States," and "does not implicate" federalism concerns under 
Executive Order 13132. In addition, the preamble of the Proposed Rule discusses at length state 
laws that the Department Finds objectionable, such as state laws that require anti-abortion 
counseling centers to provide information about where reproductive health care services can be 
obtained or whether facilities have licensed medical staff, as well as state laws that require health 
insurance plans to cover abortion.71 Moreover, the Proposed Rule invites states to further expand 
refusals of care laws by making clear that this expansive rule is a floor, and not a ceiling, for 
religious exemption laws. 5

The Department's Rushed Rulemaking Process Failed to Follow Required Procedures

The Department rushed to publish this rule without first publishing any notice regarding it in its 
Unified Regulator,’ Agenda, as is normally required but in this case was not enforced The 
failure to follow proper procedure reflects an inadequate consideration of the Proposed Rule's 
impact on patients’ health.

The timing of the Proposed Rule also illustrates a lack of sufficient consideration. The Proposed 
Rule was published just two months after the close of a public comment period for a Request for 
Information closely related to this rule. The 12,000-plus public comments were not all posted 
until mid-December, a month before this Proposed Rule was released. Nearly all of the 
comments submitted at that time related to the subjects covered by the Proposed Rule—namely, 
the refusal of care by federally funded health care institutions or their employees on the basis of 
personal beliefs. This short period of time calls into question the comprehensiveness of the 
review of the Request for Information (RFI) and whether the Proposed Rule was developed in an 
arbitrary and capricious manner Many faith-based organizations submitted comments for the 
RFI articulating a strong objection to the idea that faith-based organizations face any barriers to 
engaging with HHS and calling for a commitment by HHS to ensure equal access to healthcare 
for all. These organizations have been left to wonder if. despite claiming an interest in protecting 
religious and moral objections, the process has accounted for their feedback at all 76

1 See, e.g.. Rule. Supra uoie I. ai 3888-89.
5 See id
6 Sec Rabbi Jonah Dov Pesner ‘lo' Center for Faith-Based and Neighborhood Partnerships. Nov. 21. 2017. 

Religious Action Ci r. for Reform Judaism,
https://rac.orgfeHcs/dcfaull/filcs/HHS%20RFl%2(>Comni€nt%20Novciiibcr%2021%202017.pdf; The Coalition 
Against Religious Discrimination 'to ’ Center for Faith-Based and Neighborhood Partnerships. Nov. 24. 2017. 
Coalition Against Religious Discrimination, https://iranscqualitv.org/sitcs/dcfault/filcs/docs/2017-11 -24%2Q- 
%20CARD%20Rcsponsc%i20to%20HHS%20RFI%20FINAL.PDF.
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Conclusion

The Proposed Rule will allow health care providers, hospitals, insurance companies and support 
staff to cite personal religious and moral objections in order to dictate patient care by unlawfully 
expanding already harmful refusals of care. The Proposed Rule is arbitrary, capricious and 
discriminatory, violates multiple federal statutes and the Constitution, is burdensome to states, 
contradicts the positions of a wide array of religious groups who support balancing religious 
liberty with other critical freedoms, ignores congressional intent, fosters confusion, and harms 
patients contrary to the Department’s stated mission. For all of these reasons, the Center calls on 
the Department to withdraw the Proposed Rule in its entirety.

Sincerely,

Shilpa Phadke
Vice President, Women’s Initiative 
Center for American Progress
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March 27, 2018

VIA ELECTRONIC TRANSMISSION

Office for Civil Rights (OCR), Office of the Secretary, HHS
ATTN: Roger Severino
Hubert H. Humphrey Building, Room 509F
200 Independence Avenue SW
Washington, DC 20201

Re: Conscience NPRM, RIN 0945-ZA03

Dear Mr. Severino,

The Center for Health and Gender Equity (CHANGE) is pleased to submit to the Department of Health and 
Human Services (Department) the following comments on the Protecting Statutory Conscience Rights in 
Health Care NPRM (Proposed Rule) published on January 26, 2018, at 83 Fed. Reg. 3880. We do not 
address the entirety of the rule, but instead, we limit the scope of these comments to the expansion of the 
Church Amendments to global health, the expansion of definitions, the direct conflict with the Non- 
Discrimination in Delivery of Service provision, the effect on patients, providers, and systems, and 
violations of medical ethics, standards, and international human rights.

As an organization committed to gender equity and the empowerment of women and girls throughout the 
world, we strongly support efforts to prevent discrimination against individuals receiving health care 
services and oppose policies permitting entities to deny individuals services due to religious or moral 
objection. Refusal policies allowing entities to withhold services or information on the basis of religious 
or moral objection disregard accepted ethical standards for medical care, undermine individuals' 
autonomy to make informed decisions, and affect the delivery of quality health care throughout the world. 
Religious refusal clauses undermine program goals and adversely impact the very people the programs 
intend to benefit while disregarding the government’s contractual requirements to prevent 
discrimination.

1. Expansion to Global Health

We strongly oppose the expansion of the applicability of part 88 to global health programs. As proposed, 
the Department’s interpretation of entities would apply to global health programs through the Church 
Amendments which includes any program or service "funded in whole or in part under a program 
administered by the...Secretary of Health and Human Services.”1 As noted in the proposed rule2, the

< 42 U.S.C. §300a-7(d)(1973).
2 Protecting Statutory Conscience Rights in Health Care, 83 Fed Reg. 3880.3880 (proposed jan. 26,2018) (to be codified at 45 
C.F.R. pt. 88).
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Department of State and USAID administer these programs and already have Helms Amendment* 
restrictions placed upon them. The Helms Amendment states any organization receiving U.S. government 
funding is not required “to endorse, utilize, make a referral to, become integrated with, or otherwise 
participate in any program or activity to which the organization has a religious or moral objection.''* By 
expanding the Church Amendments and by extension the proposed certification and notice requirements 
of part 88, the Department would be exerting effort and resources on redundancy while privileging the 
individual rights of those "performing or assisting in the performance of a program"5 over those of 
individual patients.

2. Non-Discrimination in Service Delivery Provision

We strongly oppose the Proposed Rule as it directly conflicts with the principle of non-discrimination in 
the delivery of services, and the related provision in Department contracts. This provision states a person 
cannot be discriminated against in the administration of a Department program or service based on "non- 
merit factors such as race, color, national origin, religion, sex, gender identity, sexual orientation, or 
disability (physical or mental).”6 Through the Implementation of the proposed rule, the Department 
would be allowing discrimination based on each of these factors. Each person who participates in or 
receives benefits from the Department services, or programs deserves to be free from discrimination by 
their health care provider.

The proposed rule will do more to hinder patient's access to care than to protect health care providers, 
employees, students, or volunteers. By allowing employees and providers to refuse to deliver services, 
patients lose access not only to services and Information they depend on, but also to their autonomy to 
make their own health care decisions based on a complete understanding of their options. By giving more 
weight to religious entitlements than individual autonomy, the Department is encouraging discrimination.

3. Expansion of Definitions

Assist in the Performance
We strongly oppose the expanded definition of "assist in the performance." In the proposed rule, the 
Department seeks to expand the definition of "assist in the performance" to include all person with an 
"articulable connection" to the performance of the procedure, service, or program "so long as the 
individual involved is a part of the workforce of a Department-funded entity."7 By expanding this 
definition, the focus is turned to those administering the program rather than the providers and patients 
who will know what is best for their individual situation. Anyone remotely connected to a program could 
disrupt access to care for patients although they are not actually providing the service or information.

s 22 U.S.C. §7631(d).
'Id.
''Supra note 1
* Non-Discrimination in Service Delivery. 48 C.F.R. §352.237-74 (2015).
7 Protecting Statutory Conscience Rights In Health Care,supra note 2. at 3892.
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Entity
We suggest a clarification with the new definition of "entity” in the proposed rule. The definition does not 
speak to the applicability to foreign governments and the United Nations as recipients of Department 
funds. This definition should plainly communicate that foreign governments and the United Nations and 
related bodies are explicitly exempt from religious refusal provisions as well as the certification and 
notice requirements in respect for their individual sovereignty.8

4. Religious Refusals Affect Surrounding Persons and Systems

The Proposed Rule would further limit the access to care for patients around the world. Many patients 
who would be refused care by one provider would not be able to access the care they seek elsewhere due 
to the limited amount of local providers, expenses to travel to a provider, and the time required to seek 
out alternatives. Patient health suffers when they cannot access safe and appropriate care.

By expanding refusals of care the Proposed Rule will exacerbate the barriers to health care services 
patients need. It is evident that the harm caused by this Proposed Rule will fall hardest on those most in 
need of care by allowing individuals and health care entities to use their personal beliefs to dictate patient 
care. The Department should remember, under Executive Order 135639, an agency may only propose 
regulations where it has made a reasoned determination that the benefits justify the costs and where the 
regulations are tailored “to impose the least burden on society." The Proposed Rule plainly fails on both 
counts. Although the Proposed Rule attempts to quantify the costs of compliance, it completely fails to 
address the costs and burdens to patients who may be denied care and who then may incur and 
experience even greater social and medical costs.

In addition to limiting the patient’s ability to access care, the Proposed Rule would overburden providers 
and facilities who are willing to provide patients the care they require. This additional workload for some 
providers would affect the efficiency of the resources they have access to by misusing their resources to 
accommodate providers unwilling to provide comprehensive and non-discriminatory care.

5. Violation of Medical Ethics and Standards

Medical ethics guidelines require providers to prioritize patient care over conscience claims. Current 
guidelines by the International Federation of Gynecology and Obstetrics (FIGO) state that a doctor 
objecting to abortion based on conscience "has an obligation to refer the woman to a colleague who is not 
in principle opposed to termination.” The current World Health Organization (WHO) safe abortion

H Murray v. The Schooner Charming Betsy, 6 US 64.118 (1804) ("an act of Congress ought never to be construed to violate the law 
of nations if any other possible construction remains, and consequently can never be construed to violate neutral rights, or to 
affect neutral commerce, further than is warranted by the law of nations as understood in this country.*)
9 Improving Regulation and Regulatory Review, Executive Order 13563 (|an. 18,2011),
https://obamawhitehouse.archives.gov/the-press-ofnce/2011/01/18/executive-ordcr-13563-lmproving-regulatlon-and-
regulatory-review.
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guidance further stipulates that the referral must be to someone in the same or another easily accessible 
health care facility. If a referral is not possible, the objecting provider is obligated to provide safe abortion 
to save the woman's life and to prevent risks to her health. Any woman who presents with complications 
due to abortion must receive treatment with urgency and respect, as with any other emergency case.10

Health care providers or institutions that claim personal or religious beliefs to justify refusal of services 
undermine the objectives of their profession, which is to provide healthcare to all those who need it 
Furthermore, providers represent a monopoly, because they offer a sought-after, specialized, and Finite 
service. Patients are the weaker party in this situation and providers prioritizing their own consciences 
over the needs and rights of those they are supposed to serve shifts even more power into their hands. 
The more marginalized the person seeking services, the more likely they will face difficulty overcoming 
the power imbalance to demand and access the sendees they need.

The Proposed Rule also disregards standards of care established by the medical community by allowing 
providers to opt out of providing medical care. Medical practice guidelines and standards of care establish 
the boundaries of medical services that patients can expect to receive and that providers should be 
expected to deliver. Yet, the Proposed Rule seeks to allow providers and institutions to ignore the 
standards of care, particularly surrounding reproductive and sexual health. Information, counseling, 
referral, and provision of contraceptive and abortion services are part of the standard of care for a range 
of common medical conditions including heart disease, diabetes, epilepsy, lupus, obesity, and cancer.11 
Individuals seeking reproductive health care, regardless of their reasons for needing these services, 
should be treated with dignity and respect.

6. Violation of International Human Rights Standards

International human rights standards, to date, do not require states to guarantee a right to "conscientious 
objection" for health care providers. On the contrary, human rights treaty monitoring bodies have called 
for limitations on the exercise of conscience claims, when states allow for such claims, in order to ensure 
that providers do not hinder access to services and thus infringe on the rights of others. They call out 
states' insufficient regulation of the use of "conscientious objection," and in most cases, direct states to 
take steps to guarantee access to services. They also affirm clearly that claims of "conscientious objection" 
must never be exercised by institutions.12

10 Brooke R. Johnson |r et al, 'Conscientious Objection to Provision of Legal Abortion Care/ International Journal of Gynecology 
and Obstetrics 123 (2013): S60-62; Department ofReproductive Health and Research, 'Safe Abortion: Technical and Policy 
Guidance for Health Systems' (World Health Organization, 2012),
http://www.who.int/reproductivehealth/publlcations/unsafe_abortion/9789241548434/en/.
“See Am. Diabetes Ass'n, Standards of Medical Care in Diabetes-2017,40 Diabetes Care § 114-15,5117 (2017), available at 
http://care.diabetesjournals.org/content/dlacare/suppl/20l6/12/l5/40.Supplement_l.DCl/DC_40_Sl_nnal.pdf.
“"Human Rights Standards,'The Storehouse for Abortion Law and Policy (Ipas, n.d.), http://www.lpas.org/cn/The-Storehouse- 
for-Abortion-Law-and-Pollcy/Consclentlous-ob)ectlon/Human-rlghts-standards.aspx.
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The European human rights systems have repeatedly stated that if domestic law allows health care 
providers to refuse to provide legal reproductive health services on grounds of conscience, states must 
ensure that they do not hinder access to care and must put mechanisms in place to guarantee access to 
lawful services. Two bodies of the European human rights system have each heard three cases related to 
the exercise of "conscientious objection” and neither has recognized it as right in the case of health care.13

7. Alternative Action

Current legislation and the authority given to the Department of Health and Human Services are already 
adequate to support and protect both conscience rights and patients from discrimination. Extending the 
Church Amendments would be a misuse of resources and time.

We appreciate the opportunity to provide comments on the proposed rule, and we look forward to 
continuing to work together to ensure health and safety for individuals throughout the world.

Thank you,

Center for Health and Gender Equity
1317 F St. NW, Suite 400
Washington, DC 20004
Tel: (202) 393-5930
Fax: (202) 393-5937
Email: change@genderhealth.org

U Center for Reproductive Rights, "Conscientious Objection and Reproductive Rights - International Human Rights Standards' 
(Center for Reproductive Rights, July 2013),
https://www.reproductlverlghts.org/sltes/crr.clvicactions.net/flles/documents/_Consclentlous_FS_lntro_English_FINAL.pdf
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Provider Conscience Regulalion. 

Comments by the Center for lnquiry Office of Public Policy. 

The proposed Provider Conscience Regulation purports to 

provide rules designed to help enforce three federal statutes, 

namely the Church Amendments (42 U.S.C. § 300a-7), Public 

Health Service (PHS) Act §245 (42 U.S.C. § 238n), and the Weldon 

Amendment (Consolidated Appropriations Act, 2008, Pub. L. No. 

110-161, § 508(d), 12 1 Stat. 1844, 2209) (hereinafter " the statutes"). 

Collectively, in material part, the statutes provide that certain health 

care workers and entities cannot be discriminated against if they 

refuse to engage in, provide, pay for, or provide coverage of, certain 

activities or procedures, in particular abortion or sterilization. 

The Center for Inquiry /Office of Public Policy strongly 

recommends that the Secretary of Health and Human Services 

(HHS) not imp lement the proposed Provider Conscience 

Regulation as a final rule for the following reasons: 

I. There is no evidence that the regulation is needed. The 

proposed regulation cites no factual support for its 

supposilion lhat health care professionals are at risk of 

being subject to illegal discrimination or tbat persons are 

discouraged from entering the health care professions 

because of concern about discrimination; 
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2. The regulation's rationale is based on a thorough misunderstanding of employment 

discrimination law as applied to workers outside the health care professions. The regulation 

provides far greater rights to health care workers than are enjoyed by workers in other 

professions, while improperly discounting the rights of patients; 

3. The extension of the original statutes to require written assurances of non-discrimination goes 

beyond the original intent of the legislation, and unnecessarily burdens health care providers and 

institutions; 

4. The proposed regulations will have a serious adverse impact on family well-being, contrary to 

the assertions on p. 29 of the proposed regulation; 

5. The absence of a specific, scientifically supported definition of "abortion" and/or "sterilization" 

will cause confusion and could result in contraception, misunderstood by some as a form of 

abortion, being included as a service to which some health care workers will object. 

Each of these points will be discussed in detail below. 

1. No Factual Support for the Regulation 

Federal regulations must be rational and based on careful consideration of all relevant factors. Motor 

Vehicle Mfrs. Ass 'n v. State Farm Mut. Auto Ins. Co., 463 U.S. 29 (1983). An essential component of the 

agency's requisite reasoned analysis is the development of an administrative record that provides clear support for 

the agency's position that the proposed regulation is necessary. Id. In this regard, the proposed regulation is 

severely deficient. 

HHS cites no evidence that any of the existing statutes are routinely violated or ignored. In fact, the 

proposed regulation fails to cite one instance of a confirmed violation of any of the statutes. The sole justification 

for the proposed regulation is the agency's speculation that there "appears to be an attitude towards the health 

care professions that health care professionals and institutions should be required to provide or assist in the 

provision of medicine or procedures to which they object, or else risk being subjected to discrimination" 

(proposed regulation, p. 9). However, appearances are not facts. Appearances cannot legally provide a 

justification for federal regulation. 

Significantly, the one reference that HHS cites to support its speculation about an appearance of 

discrimination is a report (specifically, an ethics committee opinion) of the American College of 

Obstetrics and Gynecology (ACOG) that HHS interprets as posing a potential conflict with the statutes. 

However, the ACOG has issued a statement denying that its policy presents any conflict with the 

statutes. In fact, the committee opinion is a reasoned discussion of the meaning of conscience 
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in a professional context. See ACOG Commiflee Opinion. N umber 385. November 2007, p. l . 

www.acog.org/fi-om home/publications/ethics/co385.pd0 . It proposes four criteria for determining the 

limits of conscientious refusal and makes seven recommendations that would ensure that a patient's welfare 

is a provider's primary concern, while advising providers on acceptable ways to refuse. Thus, the ACOG's 

report provides absolu1ely no justification for the proposed regulation. 

At a minimum, to justify the proposed regulation, HHS must provide details about actual cases of 

statutory violations and describe how its proposed regulacions would eliminate or reduce such misconduct. In the 

absence of such a factual record, the proposed regu lation is ''arbitrary and capricious,·• and, therefore, a violation 

of the Administrative Procedure Act, 5 U.S. § 706. See Motor Vehicles Mfrs. Ass 'n, 463 U.S. at 43 (agency action 

arbitrary and capricious if there is no rational connection between the facts found and the choice made.) 

2. Inconsistency with Federal Employment Discrimination Law 

The proposed regulation states that one of the principal reasons it is supposedly needed is that there is a 

perception that health care professionals Jack the same "rights of conscience and self-determination" that extend to 

others (proposed rcgu lation, p. l 0). This rationale is seriously flawed, and cannot provide a justification for the 

proposed regulation. There is no evidence of such a misperception. Furthermore. the proposed regulation would 

provide greater rights to health care workers than other workers currently ertjoy under federal Jaw. Effectively, the 

proposed regulation would create two c lasses of employees: diose inside and those outside the health care 

professions, with the former having the special privilege of being able to refuse to provide a service regardless of 

the adverse effect of the refusal on the needs of their employer or the public . 

Title VII of the Civil Rights Act of 1964, 42 U.S.§§ 2000e-2000e-15, is the principal federal statute 

providing protection to workers against discrimination. Title VII includes an explicit prohibition of discrimination 

based on rel igion, and this prohibition has been interpreted to requ ire employers to accommodate an employee's 

religious beliefs, including a belief that providing a certain service, such as working on the Sabbath, is immoral. 

However, Title VU carefully balances the rights of employees against the employer's needs a!ld the needs ofd1e 

public. Employers are required to excuse an employee from providing service only if excusing the employee 

results in no s ignificant cost or adverse effects. See Trans World Airlines v. Hardison, 432 U.S. 63, 80-81 (l 977). 

Accordingly, almost every court applying Title Vil has concluded that the obligation to refrain from 

discriminating against all employee does not require an employer to allow all employee to categorically refuse to 

perfom1 the essential fu nctions of a job on the basis of rel igion if such a refusal has s ignificant consequences for 

others. See. e.g .. Shelton v. University o/Med. and Dentislry c,fNew Jersey. 223 F.3d 220 (3d Cir. 2000) 

(employer could discharge a nurse who refused to assist in treating a patient who required an emergency caesarian 

section. which would have terminated the pregnancy). 
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In sharp contrast to the balancing that takes place under Title VII, the proposed regulation contains no discussion of 

any limitations of the need to accommodate an employee's religious beliefs. It provides a blank check to employees 

who want to invoke religion any time they choose to decline to provide a service. This inconsistency with Title VII 

will cause confusion and uncertainty among health care institutions and patients and will lead to conflicting legal 

results. 

The problems caused by the proposed regulation's failure to balance the rights of health care workers 

against the needs of patients is exacerbated by the proposed regulation's excessively broad definition of covered 

individuals. Any individual who "assists in the performance" of a health care activity or service can refuse to 

provide such assistance on grounds of conscience. This regulation could cause chaos in the delivery of services. 

As HHS candidly admits, the proposed regulation would include not only operating room nurses who might 

have religious objections to a procedure, but also "an employee whose task it is to clean the instruments used 

in a particular procedure" (proposed regulation, p. 14). But since the regulation applies both inside and 

outside the operating room, the regulation would also "protect" a secretary who refuses to schedule an urgent 

procedure and also refuses to refer the patient to another health care provider, a dietician who refuses to 

prepare a meal for a patient undergoing an "immoral" procedure, a hospital warehouse worker who refuses to 

unload a truck delivering "immoral" medical supplies, or even the truck driver herself were she employed by a 

health care entity. The harm to patients could be unimaginable, even though the health care entity they 

thought would help them is funded in part by their own tax dollars. 

3. Requirement for Written Assurances 

The proposed regulation requires written certification by recipients of federal funds that they will 

comply with the statutes. This requirement was not part of any of the three original statutes and goes beyond 

their original intent. The reason for this requirement given by HHS is that it worries that "the public and many 

health care providers are largely uninformed of the protections afforded to individuals and institutions under 

these provisions" (proposed regulation, p. 9). But HHS does not supply any figures or even any anecdotal 

evidence that there is a lack of information about these protections or that this lack of information has caused 

harm. The written requirement seems like a remedy for a nonexistent problem. 

The requirement to provide written assurances of compliance in order to receive federal funds is also 

excessively burdensome. The Department's claim that "the future benefits will exceed the costs of complying 

with the regulation" (proposed regulation, p. 23) 
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is doubtful in view of the table on the following page, where almost 590,000 health care "enti ties" are listed 

as affected by the regulation. Even if one could accept HHS's estimate of the costs as $44.5 mi llion per year, 

experience demonstrates that the expenses of compliance with federal regulations always increase as 

paperwork inundates administrators. Thus the services provided by federally funded health care providers will 

lose at least $44.5 milLion a year, affecting, among other things, the care given to about 17 mill ion women a 

year who use federally funded services for family planning. 

4 . Impact on family well-being 

The claim that the regulations will not have an impact on family well-being (proposed regulation, p. 

29) is beli ed by logic as well as experience. If a woman cannot obtain emergency contraception because a 

pharmacist mistakenly bel ieves that it causes abortion, she may have either an unwanted child or have to 

undergo an expensive abortion. No one could deny that such an event would have an adverse impact on 

fam ily well -being. The Guttmacher Institute reports that 60 percent of women who seek abortions already 

have one or more children, so family well-being is uppermost in their minds (Guttmacher Institute. 2008. 

Facts 011 Induced Abor1io11 in the U11i1ed Stales. www.guttmacher.org/pubs/fb induced abortion.html). 

The ACOG, in the committee opinion referenced above, cites cases of provider refusal that clearly 

affected families adversely. 

The Department cannot claim that this Provider Conscience Regulation will not have an impact 

on fam ily well-being, especially when it is crafted to privilege the religious belief's of health care workers 

over the welfare of patients. 

5. Definition of abortion and sterilization 

The draft of this regulation issued in Ju ly was severely criticized by many who value the 

separation of church and state as well as those who promote women's welfare because it included a 

controversial and scientifically unsupported definition of abortion. That definition has been removed 

from the proposed regulation; indeed, the regulation contains no definition of abortion. However, the 

absence of any definition is not necessari ly an improvement. 

As indicated, "abortion or steri lization" are now undefined. By leaving these terms undefined, HHS has 

deliberately left open the possibil ity of wide and mistaken definitions of abortion. Pharmacists who 

refuse to dispense emergency contraception on the grounds that it is an abortifacient misunderstand the 

facts about its operation. 
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Emergency contraception prevents fertilization, not implantation of a fertilized ovum. But such 

scientific facts are easily misunderstood and distorted. Because the regulation speaks only of "abortion," 

there is room for personal interpretations of the word based on religious and ideological beliefs. 

Thus a secretary or receptionist in a health clinic, who entertains factually unsupportable but 

"sincere" religious beliefs about the effects of contraception, can refuse to make an appointment for a 

woman or a man seeking help with effective contraception on the grounds that he/she objects to abortion. 

This is outrageous in the United States, where 73% of voters support policies making contraception 

available to all, including those who depend on federally funded health care providers. 

Conclusion 

HHS should not implement the proposed regulation. There is no factual record demonstrating a 

need for the regulation; the regulation is based entirely on conjecture; it is inconsistent with other federal 

laws and regulations; it exceeds the scope of the authorizing statutes; it imposes unjustified burdens on 

health care providers; it contains ill-advised definitions or no definitions at all where they are needed; 

and it will have a serious adverse impact on patient care and on reproductive rights. 

A health care provider's first priority must be the welfare of the patient, and accommodation of 

his/her own personal beliefs must not come at the expense of patient care. After all, the health care 

worker voluntarily chose her/his profession, and the obligations that derive from offering health care 

services. Without any justification, this regulation reverses that priority, elevating a health care worker's 

personal feelings over patient need. As a result, the proposed regulation attaches burdens on health care 

to the distribution of federal funds designed to promote health care. No more glaring example of an 

irrational regulation can be imagined. 

Respectfully Submitted September 25, 2008 

Contact: Toni Van Pelt 

* * * * * 
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AT7\ Center for
Medicare Advocacy
MedicareAdvocacy .org

March 27, 2018

Via Electronic Submission: Regiilalions.gov

L'.S Department of Health and Human Services 
Office for Civil Rights
Attention: Conscience NPRM, RIN 0945-ZA03 
llubeil H. Humphrey Building 
Room 509F
200 Independence Avenue, S.W.
Washington, D C. 20201

RE: Public Comment in Response to the Proposed Regulation, Protecting Statutory 
Conscience Rights in Health Care RIN 0945-ZA03

The Center for Medicare Advocacy (Center) is pleased to provide comments in response to the 
request for public comment regarding the proposed rule entitled, “Protecting Statutory 
Conscience Rights in Health Care" published January 26. The Center, founded in 1986, is a 
national, non-partisan law organization that works to ensure fair access to Medicare and quality 
health care. At the Center, we provide education and advocacy on behalf of older people and 
people with disabilities to help secure fair access to necessary' health care. We draw upon our 
direct experience with thousands of individuals to help educate policy makers about how their 
decisions affect the lives of real people Additionally, we provide legal representation to ensure 
that people receive the health care benefits for which they are eligible, and the quality health care 
they need.

General Comments

As we stated in our comments to the Department of Health and Human Services Strategic Plan 
FY 2018-2022, III IS must undertake activities to identify and address health disparities with the 
ultimate goal of eliminating them In activities spanning the Office for Civil Rights (“OCR”), 
Office of Minority Health, Office of Women's Health, Administration for Community Living, as 
well as the Centers for Medicare & Medicaid Services, all of HHS’ endeavors must ensure that 
disparities arc not heightened but are prevented. We once again encourage you to implement 
your programs in a way that addresses cultural competency, race, ethnicity, language, 
immigration status, age, disability, sex, gender identity and sexual orientation. The programs 
HHS administers must be unbiased, based on research, evidence, and medical and health-related
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facts, and must be responsive to individual patient and consumer needs and wishes. Services 
should be offered to all in accordance with their personal beliefs and convictions. The decision to 
obtain any health service, including reproductive health care, should remain with the individual.

The Department’s rushed rulemaking process failed to follow required procedures

The Department rushed to publish this rule without first publishing any notice regarding it in its 
Unified Regulatory Agenda, as is normally required. The failure to follow proper procedure 
reflects an inadequate consideration of the rule’s impact on patients’ health.

We continue to strongly urge all federal agencies to be transparent regarding opportunities for 
public comment and active in promoting such opportunities, in order to gather broad feedback 
from stakeholders and the general public.

Specific Comments

The Center believes a health care provider’s personal beliefs should not determine the care a 
patient receives. That is why we strongly oppose the Department’s proposed rule (“Proposed 
Rule”), which seeks to permit discrimination in all aspects of health care.1

The Proposed Rule seeks to unlawfully expand refusals to provide care by attempting to allow 
individuals and health care entities who receive federal funding to refuse to provide any part of a 
health service or program. In addition, the Proposed Rule unlawfully attempts to create new 
refusals. Such expansions exceed the Department’s authority; violate the Constitution; 
undermine the ability of states to protect their citizens; undermine critical HHS programs; 
interfere with the provider-patient relationship; and threaten the health and well-being of people 
across the country and around the world.

By issuing the Proposed Rule and creating a new division within the Office of Civil Rights - the 
new “Conscience and Religious Freedom Division” - the Department seeks to inappropriately 
use OCR’s limited resources in order to affirmatively allow institutions, insurance companies, 
and almost anyone involved in patient care to use their personal beliefs to deny people the care 
they need. For these reasons the Center calls on the Department and OCR to withdraw the 
Proposed Rule in its entirety.

Expanding religious refusals can exacerbate the barriers to care that LGBTQ individuals 
already face.

Every day too many LGBTQ people face discrimination and other barriers to accessing 
lifesaving care. These barriers are especially pronounced for transgender patients. The proposed 
regulation ignores the prevalence of discrimination and damage it causes and will undoubtedly 
lead to increased discrimination and flat-out denials of care for some of the most vulnerable

1 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880 (proposed 
Jan. 26, 2018) (to be codified at 45 C.F.R. pt. 88) [hereinafter Rule].

2
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members of our community. We all deeply value freedom of religion, but sweeping exemptions 
that obstruct access to care are a fundamental distortion of that principle.

LGBTQ people, women, and other vulnerable groups around the country already face enormous 
barriers to getting the care they need.2 Accessing quality, culturally competent care and 
overcoming outright discrimination is an even greater challenge for those living in areas with 
already limited access to health providers. The proposed regulation threatens to make access 
even harder and for some people nearly impossible

Patients living in less densely populated areas already face a myriad of barriers to care including 
less access to health insurance coverage, lower incomes, and lower rates of paid sick leave This 
is in addition to the universal costs of transportation, taking time from work, and other 
incidentals that go along with obtaining care in the first place. For many, the sheer distance to a 
healthcare facility can be a significant barrier to getting care. For example, more than half of 
rural women live more than 30 minutes away from a hospital that provides basic obstetric care.3 
Patients seeking more specialized care like that required for fertility treatments, endocrinology, 
or HIV treatment or prevention are often hours away from the closest facility offering these 
services. For example, a 2015 survey of nearly 28,000 transgender adults nationwide found that 
respondents needed to travel much further to seek care for gender dysphoria as for other kinds of 
care.4

This means if these patients are turned away or refused treatment, it is much harder—and 
sometimes simply not possible for them to find a viable alternative. In a recent study, nearly 
one in five LGBTQ people, including 31% of transgender people, said that it would be very 
difficult or impossible to get the health care they need at another hospital if they were turned 
away That rate was substantially higher for LGB TQ people living in non-metropolitan areas, 
with 41% reporting that it would be very difficult or impossible to find an alternative provider.'

2 See. e.g., Institute of Medicine, The Health of lesbian, Gay, Bisexual, anti Transgender People: Building a 
Foundation for Better I Understanding (2011), http:.A'\Y \Y\\ imu l\|ii R nc/701 l/TlirEBB

. James ct aL The Report of the U.S Transgender Survey 93-126 
(2016). wuAv.uslnmssurYCV.oru/rcpon: Lambda Legal. When Health Care Isn t Caring: Lambda Legal‘s Surrey on 
Discrimination Against LGBT People and People Living with HIl' (2010),
IuIpav'wavw lam

Biscxual-and-Tntnseci

ha-iio oru/pubhcntions
Discrimination Prevents LG BTO People from Accessing Health Care (2016), 
httnv//\Y\vu /issucS'lliibt/nc\vs/2018A) 1/18/445130/discriiniiiation-prcvciits-li!bt(i Ic-ncan
acccssnm-ltcallh-carc.
' American College of Obstetrics and Gynecologists. Health Disparities in Rural Women (2014).
Imps:y.'u \vAv neoE.ori!' ( Inuenl-Guidance-aiid-l>iibhcalions'Commillcc-0|)iiiioii.s.''Coiiiniillcc-on-l lenllli-( arc-for- 
Underserved-Women/Health-DisDarilies-in-Rural-Women# 17.

nmr 13 P ’

1 Sandy E. James el al.. The Report of the U.S. Transgender Survey<)') (2016). u n vv. iisiranssniA cv .orn/renon 
5 Sliabab Ahmed Mirza A Caitlin Rooney. Discrimination Prevents LGBTQ People from Accessing Health Care 
(2016). Imps:.''/w av\v amcricnnproEtcss.oriVissucsl'MU''ne\vs/201K''()ll' iy/'44513P/discnminntioii-Drcvcnls-lebto- 
people-access mg-hcalth-carc.

3
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For these patients, being turned away by a medical provider is not just an inconvenience: it often 
means being denied care entirely with nowhere else to go.

The Proposed carries severe consequences for patients and will exacerbate already existing 
inequities.

By expanding refusals of care the Proposed Rule will exacerbate the barriers to health care 
services patients need It is evident that the harm caused by this Proposed Rule will fall hardest 
on those most in need of care by allowing individuals and health care entities to use their 
personal beliefs to dictate patient care. The Department should remember, under Executive Order 
13563. an agency may only propose regulations where it has made a reasoned determination that 
the benefits justify the costs and where the regulations are tailored "to impose the least burden on 
society The Proposed Rule plainly fails on both counts Although the Proposed Rule attempts 
to quantify the costs of compliance, it completely fails to address the costs and burdens to 
patients who may be denied care and who then may incur and experience even greater social and 
medical costs7

The Proposed Rule lacks safeguards to protect patients from harmful refusals of care.

The proposed regulation includes no limitations to its sweeping exemptions that would protect 
patients' rights under the law and ensures that they receive medically warranted treatment. The 
expanded religious exemptions in the proposed regulations also conflict with many patient 
protections in federal laws like the Affordable Care Act (ACA) and the Emergencv Medical 
Treatment and Active Labor Act While protections under these laws are subject to religious 
exemptions prov ided under federal statute, they are not subject to exemptions whose scope goes 
beyond federal law—including many of the exemptions expanded in this mle Additionally, the 
proposed regulation's approach to religious exemptions—which appears to allow for no 
limitations even when those exemptions unjustifiably harm patients or employers conflict with 
the well-established standard under other federal laws, like Title YII of the Civil Rights Act. 
Title YII ensures that employers can consider the effect that providing a religious 
accommodation would have on coworkers, customers, and patients, as well as factors like public 
safety, public health, and other legal obligations A standard that appears to allow for none of 
these considerations, and instead appears to require broad, automatic exemptions, would create 
confusion and undermine the federal government's ability to properly enforce federal laws.

' Improving Regulation and Regulatory Review. Executive Order 13563 (Jan. 18. 2011).
govthc-pres

and-regulaiotv-rcvicu
hiti'hmi hiv*** c_nffi-p /?(11 1A11 /1 iv rrtrr-1 lint ion*c."' 'irr jyproN i n^-rcgi

See Rule supra note 1. at 94-177.

4
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The Proposed Rule attempts to inappropriately broaden religious exemptions in a way that 
can lead to dangerous denials of medically necessary treatments.

The Department and OCR are attempting to require a broad swath of entities to allow individuals 
to refuse lawful health service or activity based on religious beliefs or moral convictions 
(emphasis added).”8 Read in conjunction with the rest of the Proposed Rule, it is clear this is 
intended to allow any entity involved in a patient’s care—from a hospital board of directors to 
the receptionist that schedules procedures—to use their personal beliefs to determine a patient’s 
access to care.

The Proposed Rule tramples on states’ and local governments’ efforts to protect patients’ 
health and safety, including their nondiscrimination laws.

The Department claims that its unwarranted new interpretations of federal law supersede laws 
passed by state and local governments to ensure patients’ access to health care. By claiming to 
allow individuals and institutions to refuse care to patients based on the providers’ religious or 
moral beliefs in such a sweeping way, the proposed rule creates conflicts with hundreds of state 
and local nondiscrimination laws around the country that apply to health care. It therefore is 
disingenuous for the Department to claim that the proposed rule “does not impose substantial 
direct effects on States,” “does not alter or have any substantial direct effects on the relationship 
between the Federal government and the States,” and “does not implicate” federalism concerns 
under Executive Order 13132.

The Proposed Rule will carry severe consequences for providers and undermine the 
provider-patient relationship

The Proposed Rule threatens informed consent, a necessary principle of patient-centered 
decision-making intended to help balance the power dynamics between health providers and 
patients and ensure patient-centered decision-making.9 Informed consent requires providers 
disclose relevant and medically accurate information about treatment choices and alternatives so 
that patients can competently and voluntarily make decisions about their medical treatment or 
refuse treatment altogether.10 By allowing providers, including hospital and health care 
institutions, to refuse to provide patients with information, the Proposed Rule makes it 
impossible for patients to have full information regarding treatment options. While the 
Department claims the Proposed Rule improves communication between patients and providers,

8 See id. at 12.

9 See Tom Beauchamp & James Childress, Principles of biomedical ethics (4th ed. 1994); Charles Lidz et 
al., Informed consent: a study of decisionmaking in psychiatry (1984).

10 See id.

5
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in truth it will deter open, honest conversations that are vital to ensuring that a patient can control 
their medical circumstances.11

I he Department is abdicating its responsibility to patients

The Proposed Rule exceeds OCR's authority by abandoning OCR's mission to address health 
disparities and discrimination that harms patients.12 Instead, the Proposed Rule appropriates 
language from civil rights statutes and regulations that were intended to improve access to health 
care and applies that language to situations for which it was not intended. By taking the language 
of civil rights laws and regulations out of context, the Proposed Rule creates a regulatory scheme 
that is not only nonsensical but is affirmatively harmful.

The Department, including OCR, has an important role to play in ensuring equal opportunity to 
access health care and ending discriminatory practices that contribute to poor health outcomes 
and health disparities.1' If finalized, however, the Proposed Rule will represent a radical 
departure from the Department’s mission to combat discrimination, protect patient access to care, 
and eliminate health disparities. Through robust enforcement of civil rights law s, OCR has 
worked to reduce discrimination in health care by ending overtly discriminatory practices such as 
race segregation in health care facilities, segregation of people with disabilities in health care 
facilities, categorical insurance coverage denials of care for transition-related care, and insurance 
benefit designs that discriminate against people who arc HIV positive, among other things 14

11 See Rule supra note 1. ai 150-151.

12 OCR's Mission anti I ision, DEP'tof HEALTH AND Hi MAN Skrv s. (2018), Imps //w \\ \\ liks eo\ /ocr/ahoul-
iS^QiKliKi-\ ision/1 ii

and well-being of people across live nation; 10 ensure that people have equal access 10 and the opportunity to 
participate in and rcceiv e serv ices from HHS programs without facing unlawful discrimination; and to protect the 
privacy aird security of health information in accordance w ith applicable law

1J As one of its first official acts in l%7. the Office of Equal Health Opportunity undertook the massiv e effort of 
inspecting 3.000 hospitals to ensure tliey were comply ing with Title VTs prohibition against discrimination on the 
basis of race, color, or national origin. 42. U.S.C. § 2000d (1964). After this auspicious start, tlic Office of Equal 
Health Opportunity which w ould eventually become OCR would go on to ensure that health programs and activities 
it regulated complied with key anti-discrimination law s including Section 504 of tl»c Rehabilitation Act of 1973. 29 
U.S.C. § 794 (1973). Title IX of tlic Education Amendments of 1972. 20 U.S.C. § 1681 (1972). the Age 
Discrimination Act of 1976. 42 U.S.C. § 6101 (1976). and Section 1557 of the Affordable Care Act. 42 U.S.C. 
§18116 (2010). among others. Through robust enforcement of these laws. OCR lias worked to reduce discrimination 
in health care.

11 See. e.g.. Serving People with Disabilities in the Most Integrated Setting: Community Living and Olmstead. Di p't 
OF Health and Human Servs. (2018). hlti>s:.Vw u\\ hlLs.go\;ciMl-nehis/for-mdi\ iduals.'snccial-lODics.'communitv- 
li\ iiit»-and-olin.stcnd'Tnde\.himl; Protecting the Civil Rights and Health Information Privacy Rights of People Living 
with Hll AIDS. Dkp'tof Health and Human Servs. (2018). liitDsi/. w w w .hhs gov /ciMl-nehts.'for-

:\ himl; Sationa! Origin Discrimination. DepTof Health .and HUMAN Servs. 
(2018). Iuipsi/.'www hlis gov .'ciN il-righiS'Tbr-indiv iduals.i'sDecial-toDics/n;iiional-ongiivn>dc\ himl: Health

IVI

6

Case 3:19-cv-02769-WHA   Document 57-2   Filed 09/09/19   Page 72 of 420



HHS Conscience Rule-000140700

OCR must work to address these disparities, yet the Proposed Rule seeks to prioritize the 
expansion of existing religious refusal laws beyond their statutory requirements and create new 
religious exemptions w here none had previously existed A better use of OCR's limited 
resources would be to protect patient access to health care. The Proposed Rule will harm patient 
care and is antithetical to OCR's mission—to eliminate discriminatory practices that contribute to 
persistent health inequality.15

In addition, the Proposed Rule fails to address treatment of patients facing emergency health 
situations. The Emergency Medical Treatment and Active Labor Act (“EMTALA”) requires 
hospitals that have a Medicare provider agreement and an emergency room or department to 
provide to anyone requesting treatment an appropriate medical screening to determine whether 
an emergency medical condition exists, and to stabilize the condition or if medically warranted 
to transfer the person to another facility.16 Under EMTALA every hospital is required to comply 
- even those that are religiously affiliated 1' Because the Proposed Rule does not mention 
EMTALA or contain an explicit exception for emergencies, some institutions may believe they 
are not required to comply with EMTALA’s requirements. This could result in patients in 
emergency circumstances not receiving necessary care.

Implement the Affordable Care Act

The Affordable Care Act has done much to reduce disparate access to care in our nation's health 
care system. We must note that the ACA is the law' of the land, and the Administration is legally 
obligated to implement the law.

Unfortunately, we have watched as the Administration cut the last enrollment period in half; 
slashed funding for enrollment assistance and advertising; refused to participate in enrollment 
events; shut down healthcare.gov during critical times; and issued regulations to allow the sale of 
“junk" plans (such as Association Health Plans and Short-Term, Limited Duration Policies). The 
repeated attempts to undermine our nation's health care system must end. All Americans deserve 
access to affordable, quality health coverage.

Disparities, Dep’tof Health and Human Servs. (2018), hnps /Zu \\ u .hltt.gox /civ il-nt!his.'lor-indi\ iduaK'spcciiil- 
lopics/liealth-dispariiics/iiidcx html.

15 See supra note 46.

16 42 U.S.C. § 1295dd(aHc) (2003).

In order to effectuate the important legislative purpose, institutions claiming a religious or moral objection to 
treatment must comply with EMTALA. and courts agree. See. e.g.. Shelton v. University of Medicine and Dentistry 
of New Jersey. 223 F.3d 220. 228 0* Cir. 2000): In In re Baby K. 16 F.3d 590. 597 <4,h Cir. 1994); Nonsen v. 
Medical Staffing Network. Inc. 2006 \VL 1529664 (W.D. Wis ): Grant v. Faimew Hasp. 2(X)4 WL 326694.93 Fair 
Empl Prac. Cas. (BNA) 685 (D. Minn. 2006); Brownfield v. Darnel Freeman Marina Hasp.. 208 Cal. App. 3d 405 
(Ca. Ct. App. 1989); Harris v. County of Los Angeles. 972 P.2d 966. 972 (Cal. 1999).

7
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Conclusion

The Proposed Rule will allow religious beliefs to dictate patient care by unlawfully expanding 
already harmful refusals of care. The Proposed Rule is discriminatory, violates multiple federal 
statutes and the Constitution, ignores congressional intent, fosters confusion, and harms patients 
contrary to the Department's stated mission

We appreciate the opportunity to submit these comments. For additional information, please 
contact David Lipschutz, Senior Policy Attorney (licensed in CA and CT). at 
dlipschutz@medicareadvocacv.org. or 202-293-5760.

8
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March 27, 2018
U.S. Department of Health and Human Services 
Office for Civil Rights
Attention: Conscience NPRM, RIN 0945-ZA03
Hubert H. Humphrey Building, Room 509F 
200 Independence Avenue SW 
Washington, DC 20201

VIA ELECTRONIC SUBMISSION

Re: Comments on Notice of Proposed Rule on Protecting Statutory Conscience Rights in 
Health Care; Delegations of Authority (Docket No.: HHS-OCR-2018-0002)

We are writing to express our deep concern and full opposition to the Notice of Proposed 
Rulemaking (“the proposed rule” or “the NPRM”) on Protecting Statutory Conscience Rights in 
Health Care, published by the Department of Health and Human Services (“HHS”) on January 
26, 2018. HHS’ proposed rule clearly aims to limit access to healthcare services, including 
reproductive healthcare services, by grossly mischaracterizing and expanding federal healthcare 
refusal laws at the expense of patient care. We strongly urge HHS to withdraw this NPRM in its 
entirety.

Since 1992, the Center for Reproductive Rights has used the power of law to advance 
reproductive rights as fundamental human rights worldwide. Our litigation and advocacy over 
the past 26 years have expanded access to reproductive healthcare around the nation and the 
world. We have played a key role in securing legal victories in the United States, Latin America, 
Sub-Saharan Africa, Asia, and Eastern Europe on issues including access to life-saving obstetrics 
care, contraception, safe abortion services, and comprehensive sexuality information. We 
envision a world where every person participates with dignity as an equal member of society, 
regardless of gender; where every woman is free to decide whether or when to have children and 
whether or when to get married; where access to quality reproductive healthcare is guaranteed; 
and where every woman can make these decisions free from coercion or discrimination.

As articulated below, this NPRM should be withdrawn in its entirety because:

It proposes expanding religious and moral refusal laws without protecting access to care, 
which historically has harmed women,
LGBTQ individuals, and marginalized communities;
It violates the Administrative Procedure Act on multiple grounds, including by severely 
and repeatedly exceeding the parameters and authority of the federal refusal laws it 
purports to enforce;
It harmfully prioritizes healthcare provider objections over patient care; and 
It is unconstitutional.

1

Case 3:19-cv-02769-WHA   Document 57-2   Filed 09/09/19   Page 76 of 420



HHS Conscience Rule-000160802

The Misapplication and Misuse of Healthcare Refusal Laws Harms Women and 
Marginalized Individuals and Violates International Human Rights Law.

I.

A. Where religious and moral refusal laws are implemented without protecting 
access to healthcare, including reproductive healthcare, women are harmed.

The proposed rule attempts to expand religious and moral refusal laws at the expense of ensuring 
access to care. In general, religious and moral refusal laws allow an individual to opt out of 
providing a specific healthcare service on religious or moral grounds. Because religious and 
moral refusals to healthcare inherently create an impediment to the provision of healthcare, 
refusals must be balanced with the patient’s right to receive a healthcare service or benefit, and 
should be implemented in a way that ensures the patient’s right to care is protected.1 This 
principle is protected and advanced by numerous laws, including the Emergency Medical 
Treatment and Labor Act (EMTALA), international human rights standards,2 and professional 
standards set by various medical associations, such as the American College of Obstetricians and 
Gynecologists and the American Medical Association.3

When implemented without balancing, religious and moral refusal laws can be and have been 
exploited to limit access or deny care, particularly in the field of reproductive healthcare. 
Refused services include access to safe pregnancy termination, miscarriage management, and 
contraception, which are all necessary to ensure women’s health and wellbeing.

Where healthcare entities prioritize refusals without also ensuring access to care, they risk the 
health and safety of patients. For example, researchers have documented numerous instances in 
which the Ethical and Religious Directives (“the Directives”) at Catholic hospitals have led 
hospital administrators to prohibit doctors from treating patients. Rape survivors have been 
denied access to and information about emergency contraception at hospitals that prioritize 
religious concerns over patient wellbeing. Likewise, pharmacists with religious objections have 
denied women emergency contraception,4 making it impossible for some women to obtain 
emergency contraception in time to prevent pregnancy.5

1 The Supreme Court has held in the past that religious exemptions must be balanced against the impact on women’s healthcare. In Zubik v. 
Burwell, the Court ordered the parties to resolve their cases in a way that ensured there would be no impact on women’s access to seamless 
contraceptive coverage. Zubik v. Burwell, 136 S. Ct. 1557, 1560 (2016). Similarly, Burwell v. Hobby Lobby rejected the notion that for-profit 
corporations’ religious beliefs must be accommodated regardless of the impact—specifically noting that the new accommodation would have an 
impact on women that “would be precisely zero.” Burwell v. Hobby Lobby, 134 S. Ct. 2751 (2014).
2 Brief for foreign and international law experts, Lawrence O. Gostin, et al. as Amici Curiae supporting respondents, Zubik v. Burwell, 136 S. Ct. 
1557 (2016) (Nos. 14-1418, 14-1453, 14-1505, 15-35, 15-105, 15-119, and 15-191),http://www.scotusblog.com/wp-
content/uploads/2016/02/02.17.16_amicus_brief_in_support_of_respondents-_crr.pdf.
3 The American College of Obstetricians and Gynecologists and the American Medical Association both recognize a duty to refer in order to 
safeguard patients’ rights and access to certain reproductive healthcare. See, e.g., American College of Obstetricians and Gynecologists 
Committee on Ethics, Committee Opinion No. 385: The limits of conscientious refusal in reproductive medicine, 2007,
https://www.acog.org/Clinical-Guidance-and-Publications/Committee-Opinions/Committee-on-Ethics/The-Limits-of-Conscientious-Refusal-in- 
Reproductive-Medicine (“Physicians and other health care providers have the duty to refer patients in a timely manner to other providers if they 
do not feel that they can in conscience provide the standard reproductive services that patients request.”); American Medical Association, AMA 
Code of Medical Ethics Opinion 1.1.7: Physician Exercise of Conscience, https://www.ama-assn.org/delivering-care/physician-exercise- 
conscience (“In general, physicians should refer a patient to another physician or institution to provide treatment the physician declines to 
offer.”).
4 Pharmacists in at least twenty-four states have refused to sell birth control or emergency contraception to women. See Gretchen Borchelt, 
Pharmacists Can’t Be Allowed to Deny Women Emergency Contraception, U.S. NEWS & WORLD REPORT, Oct. 15, 2012, 
http://www.usnews.com/opinion/articles/2012/10/15/pharmacists-cant-be-allowed-to-deny-women-emergency-contraception.
5 See Catholics for Choice (formerly Catholics for a Free Choice), Second Chance Denied: Emergency Contraception in Catholic Hospital 
Emergency Rooms (Jan. 2002), http://www.catholicsforchoice.org/wp-content/uploads/2013/12/2002secondchancedenied.pdf.
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Similarly, a study of care for ectopic pregnancies concluded that some Catholic hospitals, based 
on the Directives, were “precluding physicians from providing women with ectopic pregnancies 
with information about and access to a full range of treatment options [. . .] resulting in practices 
that delay care and may expose women to unnecessary risks.”6 And in one case of miscarriage 
mismanagement, a woman named Tamesha Means was sent home twice by a Catholic hospital, 
even though her water had broken after only 18 weeks of pregnancy and she was in excruciating 
pain.7 The hospital justified its denial of care based on a Directive prohibiting pre-viability 
pregnancy termination. Even when Tamesha returned for the third time, now presenting with an 
infection, the hospital denied her care until she began to deliver, when the hospital finally tended 
to her miscarriage. 8

Mis-implementation of refusal laws may also result in severe sanctions for those who prioritize 
patient care over religious concerns. In a widely-reported case, a Catholic hospital provided an 
abortion to a woman whose risk of mortality was “close to 100 percent” if she continued the 
pregnancy.9 The hospital administrator, Sister Margaret McBride, was promptly 
excommunicated,10 and the diocese stripped the hospital of its Catholic affiliation.11 The U.S. 
Conference of Catholic Bishops supported the sanctions and issued a memo confirming that the 
Directive in question does not permit the direct termination of a pregnancy—even to save a 
woman’s life.12

The prioritization and exploitation of refusals over patient care, even in emergency situations, 
has already resulted in harm to women who are deprived of healthcare, especially reproductive 
healthcare. The NPRM dangerously continues in this vein by failing to address the impacts on 
patient care, and may exacerbate the types of harm described above. The NPRM should therefore 
be withdrawn in its entirety.

B. Religious and moral refusal laws disproportionately affect marginalized
individuals, including economically disadvantaged women, rural women, and 
LGBTQ individuals.

By significantly expanding the reach of federal refusal laws without guaranteeing access to care, 
the proposed rule threatens harm to all patients, but may particularly increase the risk of

6 A.M. Foster et al., Do Religious Restrictions Influence Ectopic Pregnancy Management? A National Qualitative Study (Abstract), 21 WOMEN’S 
HEALTH ISSUES (Mar.-Apr. 2011), http://www.ncbi.nlm.nih.gov/pubmed/21353977.
7 ACLU, TameshaMeans v. United States Conference of Catholic Bishops, updated June 30, 2015, https://www.aclu.org/cases/tamesha-means-v- 
united-states-conference-catholic-bishops?redirect=reproductive-freedom-womens-rights/tamesha-means-v-united-states-conference-catholic- 
bishops.
8 In another example, a patient who was 19 weeks pregnant presented with a miscarriage. Instead of providing a uterine evacuation, the Catholic 
hospital transferred her to a tertiary medical center and refused to provide medical care even when she became septic with a 106-degree fever— 
all because a fetal heartbeat could still be discerned. See Lori R. Freedman et al., When There’s a Heartbeat: Miscarriage Management in 
Catholic-Owned Hospitals, 98 Am. J. PUB. HEALTH 1774 (2008), http://www.ncbi.nlm.nih.gov/pmc/articles/PMC2636458/.
9 Barbara Bradley Hagerty, NunExcommunicated for Allowing Abortion, NPR, May 19, 2010, 
http://www.npr.org/templates/story/story.php7storyIdM26985072.
10 Id. Ms. McBride has since regained good standing with the Catholic Church. McBride un-excommunicated, AMERICA MAGAZINE, Dec. 14, 
2011.
11 Dan Harris, Bishop Strips Hospital of Catholic Status After Abortion, ABC NEWS, Dec. 22, 2010, http://abcnews.go.com/Health/abortion- 
debate-hospital-stripped-catholic-status/story?id=12455295.
12 U.S. Conference of Catholic Bishops, The Distinction between Direct Abortion and Legitimate Medical Procedures (June 23, 2010), 
http://www.usccb.org/about/doctrine/publications/upload/direct-abortion-statement2010-06-23.pdf.
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exploitation and abuse of refusals at the expense of marginalized individuals. While an objecting 
provider presents an obstacle to any patient, it may impose a particularly challenging burden on 
marginalized individuals. Economically disadvantaged women, rural women, and LGBTQ 
individuals already face barriers to care, including limited financial means, language and cultural 
differences, medical providers’ unconscious biases, historic discrimination, and geography.13 
And now a healthcare provider’s religiously motivated refusal to provide care may force a 
patient to choose between foregoing care or taking on the burden of locating and traveling to a 
non-refusing provider.

An individual who needs to plan a new visit to a non-objecting provider will often need a 
flexible work schedule and faces added transportation and child care costs. This creates an 
additional hardship, especially for economically disadvantaged women.14 In rural areas, the 
closest non-objecting provider may be located far away. For example, after being denied 
emergency contraception by her local pharmacist, a woman in Ohio was forced to drive 45 miles 
to another pharmacy in order to obtain it.15 Many women in similar situations do not have the 
means to make these additional trips.16 The impact of refusals therefore falls heavily on rural 
women, who are four times more likely to reside in medically underserved areas.17 Reproductive 
health services are especially difficult for them to access, since obstetrics/gynecologic services 
and other medical specialties are even less common in rural settings.18 The inappropriate 
expansion of refusals under the NPRM will undoubtedly exacerbate this harm.

LGBTQ individuals also face particularly acute barriers to receiving the healthcare they need, 
which are compounded by religious and moral refusal laws. Eight percent of lesbian, gay, 
bisexual, and queer people and 29 percent of transgender people reported that a doctor or other 
healthcare provider had refused to see them because of their actual or perceived sexual 
orientation in the year before the survey.19 In a recent study, nearly one in five LGBTQ people, 
including 31% of transgender people, said that it would be very difficult or impossible to get the 
healthcare they need at another hospital if they were turned away.20 That rate was substantially 
higher for LGBTQ people living in non-metropolitan areas, with 41% reporting that it would be 
very difficult or impossible to find an alternative provider.21 When they are able to access care, 
many individuals report “that health care professionals have used harsh language towards them, 
refused to touch them or used excessive precaution, or blamed the individuals for their health

13 American College of Obstetricians and Gynecologists, Committee Opinion No. 516: Health Care Systems for Underserved Women (Jan. 2012), 
http://www.acog.org/Resources-And-Publications/Committee-Opinions/Committee-on-Health-Care-for-Underserved-Women/Health-Care- 
Systems-for-Underserved-W omen.
14 See, e.g., Kaiser Family Foundation, Women and Health Care: A National Profile 24 (July 2005), available at
https://kaiserfamilyfoundation.files.wordpress.eom/2013/01/women-and-health-care-a-national-profile-key-fmdings-from-the-kaiser-women-s-
health-survey.pdf.
15 Gretchen Borchelt, Pharmacists Can’t Be Allowed to Deny Women Emergency Contraception, U.S. NEWS & WORLD REPORT, Oct. 15, 2012, 
http://www.usnews.com/opinion/articles/2012/10/15/pharmacists-cant-be-allowed-to-deny-women-emergency-contraception.
16 Id.
17 See National Women’s Law Center, Fact Sheet: If You Care about Religious Freedom You Should Care about Reproductive Justice! (2014), 
https://nwlc.org/resources/if-you-care-about-religious-freedom-you-should-care-about-reproductive-justice/, (citing U.S. Department of Health & 
Human Services, Facts about. . . Rural Physicians, http://www.shepscenter.unc.edu/rural/pubs/fmding_brief/phy.html).
18 Id.
19 See Jaime M. Grant et al., Injustice at Every Turn: a Report of the National Transgender Discrimination Survey, NATIONAL Gay AND LESBIAN 
Task Force & National Ctr. For Transgender Equality (2011), 
http://www.thetaskforce.org/static_html/downloads/reports/reports/ntds_full.pdf.
20 Shabab Ahmed Mirza & Caitlin Rooney, Discrimination Prevents LGBTQ People from Accessing Health Care, 2016, 
https://www.americanprogress.org/issues/lgbt/news/2018/01/18/445130/discrimination-prevents-lgbtq-people-accessing-health-care.
21 Id.
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status.”22 Nearly one-quarter of transgender individuals report delaying or avoiding medical care 
when sick or injured, at least partially due to medical providers’ discrimination and disrespect.23

The proposed expansion of federal refusal laws’ reach will fall hardest on these populations, 
which already face hurdles in accessing care. As a result, the proposed rule may result in even 
more marginalized individuals being harmed as a result of not being able to obtain needed 
healthcare. Therefore, the NPRM should be withdrawn in its entirety.

C. The NPRM’s proposed interpretation of religious and moral refusal laws 
violates international human rights laws and standards.

International human rights law requires that conscientious objections are permitted only to the 
extent that they do not infringe on others’ access to healthcare. This requires the government to 
ensure that healthcare personnel’s refusals to provide reproductive healthcare, including abortion 
care, on grounds of conscience do not jeopardize women's access to reproductive healthcare. 
Indeed, international human rights bodies have consistently noted the need for governments to 
strike a balance between protecting the right to demonstrate one’s freedom of conscience and the 
right of women to obtain safe and legal reproductive health services. By expanding religious and 
moral refusals while completely failing to address how patient care will still be protected, the 
proposed rule violates international law.

While international human rights standards recognize the right of medical personnel to 
conscientiously object to the provision of sexual and reproductive health services, the exercise of 
this right cannot constitute a barrier to the effective enjoyment of sexual and reproductive rights. 
United Nations (UN) human rights treaty monitoring bodies have explicitly specified that, at a 
minimum, regulatory frameworks must ensure an obligation on healthcare providers to refer 
women to alternative health providers in a timely manner,24 must not allow institutional refusals 
of care,25 and must guarantee that an adequate number of healthcare providers willing and able to 
provide abortion services are available at all times in health facilities and within reasonable

22 National Women’s Law Center, Fact Sheet: Health Care Refusals Harm Patients: The Threat to LGBTPeople and Individuals Living with 
HIV/AIDS, May 2014, http://www.nwlc.org/sites/default/files/pdfs/lgbt_refusals_factsheet_05-09-14.pdf (citing Lambda Legal, When Health 
Care Isn’t Caring: Lambda Legal’s Survey on Discrimination Against LGBT People and People Living with HIV (2010), 
http://www.lambdalegal.org/sites/default/files/publications/downloads/whcic-report_when-health-care-isnt-caring.pdf).
23 National Center for Transgender Equality, The Report of the 2015 U.S. Transgender Survey: Executive Summary 3 (2016), 
https://transequality.org/sites/default/files/docs/usts/USTS-Executive-Summary-Decl7.pdf; National Women’s Law Center, Fact Sheet: Health 
Care Refusals Harm Patients: The Threat to LGBT People and Individuals Living with HIV/AIDS, May 2014,
http://www.nwlc.org/sites/default/files/pdfs/lgbt_refusals_factsheet_05-09-14.pdf (citing Jaime M. Grant, et. al., Injustice at Every Turn: A 
Report of the National Transgender Discrimination Survey, NATIONAL GAY AND LESBIAN TASK FORCE & NATIONAL CTR. For TRANSGENDER 
EQUALITY (2011), http://www.thetaskforce.org/downloads/reports/reports/ntds_full.pdf (internal quotations omitted)).
24 See, e.g.. Report of the Committee on the Elimination of Discrimination Against Women, General Recommendation No. 24, 20th-21st Sess., 
Jan. 19-Feb. 5, June 7-25, 1999, ch. I,H 11,U.N. Doc. A/54/38/Rev. 1, GAOR, 44th Sess., Supp. No. 38 (1999) [hereinafter CEDAW, General 
Recommendation No. 24]; Committee on Economic, Social, and Cultural Rights, General Comment No. 22 (2016) on the Right to Sexual and 
Reproductive Health (Article 12 of the International Covenant on Economic, Social and Cultural Rights), jflj 14, 43, U.N. Doc. E/C. 12/GC/22 
(May 2, 2016) [hereinafter CESCR, General Comment No. 22]; Committee on the Elimination of Discrimination Against Women, Concluding 
Observations on the Combined Fourth and Fifth Periodic Reports of Croatia, 31, U.N. Doc. CEDAW/C/HRV/CO/4-5 (July 28, 2015); 
Committee on the Elimination of Discrimination Against Women, Concluding Observations on the Combined Seventh and Eighth Periodic 
Reports of Hungary, 54th Sess., Feb. 11-Mar. 1, 2013, KH 30-31, U.N. Doc. CEDAW/C/HUN/CO/7-8 (Mar. 1, 2013); Committee on Economic 
Social, and Cultural Rights, Consideration of Reports Submitted by States Parties under Articles 16 and 17 of the Covenant (Poland), 43d Sess., 
Nov. 2-20, 2009, ^ 28, U.N. Doc. E/C.12/POL/CO/5 (Dec. 2, 2009). See also Committee on the Elimination of Discrimination Against Women, 
Concluding Observations on the Seventh Periodic Report of Italy, jflj 41-42, U.N. Doc. CEDAW/C/IT A/CO/7 (July 24, 2017).
25 See Committee on the Rights of the Child, Concluding Observations on the Combined Third to Fifth Periodic Reports of Slovakia, ^ 41(f), 
U.N. Doc. CRC/C/SVK/CO/3-5 (July 20, 2016).
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geographical reach.26 In addition, any regulations must ensure that allowing conscientious 
objections does not inhibit the performance of services in urgent or emergency situations.27

For example the UN Human Rights Committee, which is charged with interpreting and 
monitoring countries’ implementation of the International Covenant on Civil and Political Rights 
(“ICCPR”), has affirmed that governments must ensure that medical professionals’ refusals to 
provide abortion care on grounds of conscience do not impede women’s access to legal abortion 
services.28 The United States has ratified the ICCPR, meaning that the United States is obligated 
to comply with and implement the provisions of the treaty subject to any reservations. The UN 
Human Rights Committee and the UN Committee on Economic, Social and Cultural Rights 
(“CESCR Committee”) have found that states must introduce regulations and implement 
appropriate referral mechanisms in cases of provider conscientious objection.29 The Committee 
on the Elimination of All Forms of Discrimination Against Women30 has echoed the need for 
adequate referral mechanisms and has noted that “[i]t is discriminatory for a state party to refuse 
to provide legally for the performance of certain reproductive health services for women.
Similar findings have also been reached by other UN human rights experts.32 Likewise, the 
European Court of Human Rights has found that states are obligated to organize health services 
in such a way as to ensure that conscience-based refusals do not prevent women from obtaining 
reproductive health services, including abortion services, to which they are legally entitled.33

”31

UN human rights experts have noted the United States’ particular obligations in this regard. 
While conducting a fact-finding visit to the country in 2015, the UN Working Group on 
Discrimination Against Women examined U.S. federal and state policies and found that they do 
not adequately protect women’s access to reproductive health services. The Working Group’s 
report on the visit provided recommendations for improving efforts to eliminate discrimination 
and reiterated that:

26 Committee on Economic, Social, and Cultural Rights, General Comment No. 22 (2016) on the Right to Sexual and Reproductive Health 
(Article 12 of the International Covenant on Economic, Social and Cultural Rights), 14, 43, U.N. Doc. E/C.12/GC/22 (May 2, 2016).
27 Id., at If 43.
28 Human Rights Committee, Consideration of Reports Submitted by States Parties under Article 40 of the Covenant (Poland), 100th Sess., Oct. 
11-29, 2010, Tf 12, U.N. Doc. CCPR/C/POL/CO/6, (Nov. 15, 2010); Human Rights Committee, Concluding Observations on the Seventh Periodic 
Report of Poland, Iflf 23-24, U.N. Doc. CCPR/C/POL/CO/7 (Nov. 23, 2016).
29 See Human Rights Committee, Concluding Observations on the Sixth Periodic Report of Italy, jflj 16-17, U.N. Doc. CCPR/C/IT A/CO/6 (May 
1, 2017); Human Rights Committee, Concluding Observations on the Seventh Periodic Report of Colombia, ^ 20-21, U.N. Doc. 
CCPR/C/COL/CO/7 (Nov. 17, 2016); Committee on Economic, Social and Cultural Rights, Concluding Observations on the Sixth Periodic 
Report of Poland, ^f 46-47, U.N. Doc. E/C.12/POL/CO/6 (Oct. 26, 2016). See also Human Rights Committee, Concluding Observations on the 
Seventh Periodic Report of Poland, ^ 23-24, U.N. Doc. CCPR/C/POL/CO/7 (Nov. 23, 2016).
30 Although the United States has not yet ratified the Convention on the Elimination of All Forms of Discrimination Against Women or the 
International Covenant on Economic, Social, and Cultural Rights, as a signatory, it nevertheless has international obligations with respect to each. 
Michael H. Posner, Assistant Sec’y of State, Bureau of Democracy, Human Rights, and Labor, Address to the American Society of International 
Law: The Four Freedoms Turn 70 (Mar. 24, 2011) (transcript available at https://2009-2017.state.gOv/j/drl/rls/rm/2011/159195.htm) (“While the 
United States is not a party to the [ICESCR], as a signatory, we are committed to not defeating the object and purpose of the treaty.”).
Specifically, a country that has signed a treaty has an obligation “to refrain from acts which would defeat the object and purpose of a treaty” until 
it expresses its intention not to become a party. Vienna Convention on the Law of Treaties art. 18, Jan. 27, 1980, 1155 U.N.T.S. 331. While the 
United States is not a party to the Vienna Convention, it recognizes that many of the Convention’s provisions have become customary 
international law and has signaled its intention to abide by the principles contained in treaties it has signed. See Vienna Convention on the Law of 
Treaties, U.S. Dep’T OF STATE, http://www.state.gOv/s/l/treaty/faqs/70139.htm.
31 Report of the Committee on the Elimination of Discrimination Against Women, General Recommendation No. 24, 20th-21st Sess., Jan. 19- 
Feb. 5, June 7-25, 1999, ch. I, If 11, U.N. Doc. A/54/38/Rev.l, GAOR, 44th Sess., Supp. No. 38 (1999).
32 See Interim Report of the Special Rapporteur on the Right of Everyone to the Enj oyment of the Highest Attainable Standard of Physical and 
Mental Health, ^ 24, 65(m), U.N. Doc. A/66/254 (Aug. 3, 2011).
33 See R.R. v. Poland, No. 27617/04 Eur. Ct. H.R (2011); P. and S. v. Poland, No. 57375/0 Eur. Ct. H.R. (2012).
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[l]aws on religious or conscience based refusals to provide reproductive health 
care in the United States should be reconciled with international human rights 
standards. Refusal to provide sexual and reproductive health services on the 
grounds of religious freedom should not be permitted where such refusal would 
effectively deny women immediate access to the highest attainable standard of 
reproductive health care and affect the implementation of rights to which they are 
entitled under both international human rights standards and domestic law.34

The NPRM moves in the opposite direction of the recommendations, and instead prioritizes 
religious and moral refusals at the cost of patients’ well-being by allowing a healthcare entity’s 
moral or religious beliefs to supersede a patient’s access to healthcare. Furthermore, 
the proposed rule appears to allow healthcare entities to refuse to provide information about 
available healthcare options, without disclosing the fact that they are choosing to withhold some 
information to patients, thus lacking safeguards to ensure continuity of quality patient care when 
a provider objects on religious or moral grounds.

In addition to attempting to allow providers to refuse to provide care or information without any 
consideration of patient needs, the NPRM, as further explained below, expands the scope of who 
can lodge a complaint alleging a violation of religious and moral beliefs to the HHS Office for 
Civil Rights (“OCR”), what practices or policies they can complain about, and the consequences 
of such complaints against providers and healthcare institutions. This dangerous expansion will 
create a chilling effect on providers of certain types of healthcare, leading to further reductions in 
healthcare access. The NPRM should therefore be withdrawn in its entirety.

The Proposed Rule Violates the Administrative Procedure ActII.

The proposed rule violates the Administrative Procedure Act (“APA”) on multiple grounds. Not 
only does the NPRM suffer from several procedural defects, HHS fails to justify the proposed 
rule based on underlying facts and data, and it fails to engage in an appropriate cost-benefit 
analysis. Moreover, the proposed rule is arbitrary and capricious, an abuse of discretion, and not 
in accordance with law, because it mischaracterizes and inappropriately expands the scope of 
underlying federal refusal laws. For all of these reasons, HHS must withdraw the proposed rule 
in its entirety.

A. The proposed rule exhibits procedural flaws under the APA and the 
Paperwork Reduction Act (PRA).

Under the APA, “agency action, findings, and conclusions found to be . . . without observance of 
procedure required by law” shall be “held unlawful and set aside, 
multiple procedural defects. First, HHS failed to include any mention of an intent to regulate on 
this issue within the Unified Regulatory Agenda, as required by Executive Order 12866.36

”35 The NPRM suffers from

34 Human Rights Council, 33d Sess., Report ofthe Working Group on the Issue of Discrimination Against Women in Law and in Practice on Its 
Mission to the United States of America, H 71, 95(i), U.N. Doc. A/HRC/32/44/Add.2 (Aug. 4, 2016).
35 5 U.S.C.§ 706(2)(D).
36 Exec. Order No. 12866, 58 F.R. 51735 at Sec. 4(b)-(c) (Oct. 4, 1993).
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Through this omission. HHS failed to put impacted entities, including other federal agencies, on 
notice of possible rulemaking in this area.

Second, prior to publication in the Federal Register, rules must be submitted to the Office of 
Information and Regulatory Affairs ("01R A”) within the Office of Management and Budget 
("OMB") to provide "meaningful guidance and oversight so that each agency’s regulatory 
actions are consistent with applicable law...and do not conflict with the policies or actions of 
another agency "37 According to OIRA's website, HHS submitted the proposed rule to OIRA for 
review on January 12. 2018. one week prior to the proposed rule being issued in the Federal 
Register.lx Standard review time for OIRA is upward of 45 days (and often closer to 90 days).19 
One week was plainly insufficient time for OIRA to review the proposed rule and provide 
“meaningful guidance and oversight."

In particular, it is extremely unlikely that within that one-week timeframe. OIRA could or would 
have conducted the interagency review necessary to ensure that this proposed rule does not 
conflict with other federal statutes or regulations. This is evidenced by the NPRM lacking key 
review and analysis on how the notice and compliance requirements interact with existing law 
such as EMTALA (discussed in more detail in Section IV. B of this comment) or Title VII of 
the Civil Rights Act of 1964, which prohibits employment discrimination based on race, color, 
religion, sex and national origin In promulgating a regulation that is inconsistent with federal 
statutes and regulations. HHS engaged in arbitrary and capricious rulemaking, and their conduct 
was further compounded by a complete failure by OIRA to engage in appropriate review.

Finally, the proposed rule would also impose burdens that are inconsistent with the Paperwork 
Reduction Act (“PRA”). The PRA was in part established to minimize the federal paperwork 
burden for individuals, small businesses, and state, local, and tribunal governments; minimize the 
cost of collecting and disseminating information; and maximize the usefulness of the information 
collected by the federal government.40 For paperwork that is required by any new regulations, 
agencies must minimize the burden on the public to the extent "practicable"41 and must obtain 
OMB approval before requesting or collecting most types of information from the public. This 
NPRM requires recipients and sub-recipients to post a new' notice, as well as requiring certain 
assurances and certifications from recipients. The costs associated with the paperwork burden 
created by the proposed rule could be substantial, and the practical utility of the information that 
HHS seeks may be negligible to the proper performance of the tunctions of HHS. but it is not 
clear that OMB has even analyzed the impacts of the NPRM under the PRA 42

B. This proposed rule violates the APA because it is not justified by underlying 
facts and data, and it fails to engage in an appropriate cost-benefit analysis.

,T Id. at Sec. 6(b).
'* OIRA Conclusion of EO 12866 Regulatory Review. Ensuring Compliance mih Certain Statutory Provisions in Health Care: Delegations of 
Authority. 1IIIS<'0CR. RIN: 0945-ZA03. Received dale: 01 12 18 Concluded dale: 01 19 18. 
http*: www rcginfo.gov'publicUo'eoDetnilsTrrid-127838.
'* Exec. Oder No 12866, 58 1R 51735 it See. 6(b) (Oct 4. 1993),
**44 U.S.C. § 3501.
" 44U.S.C. §3507(aKlX

The NPRM cuirently lacks a PRA control number, which would notify the public that OMB lias approved the rule's infotination collection 
requirements under the I’apenvotk Reduction Act of 1995.
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Under the APA, “agency action, findings, and conclusions found to be . . . arbitrary, capricious, 
an abuse of discretion, or otherwise not in accordance with law” shall be set aside.43 An agency 
must provide “adequate reasons” for its rulemaking, in part by “examin[ing] the relevant data 
and articulat[ing] a satisfactory explanation for its action including a rational connection between 
the fact found and the choice made.”44 The proposed rule is arbitrary and capricious because 
HHS failed to consider relevant data and articulate a satisfactory basis for the promulgation of 
this NPRM. As stated in the proposed regulation itself, HHS OCR only received ten complaints 
based on religious and moral refusal laws from 2008 to 2016, and only 34 complaints from 
November 2016 to early January 2018. These numbers pale in comparison to the total number of 
complaints OCR receives annually alleging civil rights violations and Health Insurance 
Portability and Accountability Act (“HIPAA”) violations. For example, from Oct 1, 2016 
through Sept. 30, 2017, OCR received approximately 30,166 complaints.45 If 34 of them were 
complaints alleging a violation of religious or moral exemption laws, that constitutes less than 
one percent of the total volume. These data do not justify or support the NPRM, nor the related 
addition of a new office dedicated exclusively to these types of complaints.

Further, as the proposed rule details, under the existing regulatory scheme, HHS already 
investigates complaints, and has found violations and negotiated resolutions. The evidence of 
past enforcement where complaints were filed and violations found confirms there is no lack of 
enforcement here that would warrant rulemaking. In addition, HHS’ existing grant-making 
documents already “make clear that recipients are required to comply with the federal health care 
provider conscience protection laws.”46 The proposed rule is therefore arbitrary and capricious 
because it is not justified by relevant data or facts.

Additionally, this NPRM is arbitrary and capricious because it fails to adequately assess the costs 
imposed by this proposed rule by underestimating certain quantifiable costs and completely 
ignoring the significant additional costs that would result from delayed or denied care. Executive 
Order 13563 requires that each agency make a “reasoned determination that its benefits justify its 
costs.
quantify anticipated present and future benefits and costs as accurately as possible.
NPRM makes no attempt to conduct a reasoned cost-benefit analysis. For example, the cost- 
benefit analysis provides no quantifiable benefit for the rule’s very purpose—expanding 
religious and moral refusal rights—as HHS could not find any quantifiable data to support the 
purported benefit of such an expansion.

”47 It also states that “each agency is directed to use the best available techniques to
”48 But this

43 5 U.S.C.A. § 706(2)(A).
44 Encino Motorcars, EEC v. Navarro, 136 S. Ct. 2117, 2125 (June 20, 2016) (citing Motor Vehicle Mfrs. Assn, of United States, Inc. v. State 
Farm Mut. Automobile Ins. Co., 463 U.S. 29, 103 (1983)). Typically, a court will find an agency action to be arbitrary and capricious if the 
agency “has relied on factors which Congress has not intended it to consider, entirely failed to consider an important aspect of the problem, 
offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a 
difference in view or the product of agency expertise.” Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 
(1983) (internal citations omitted); Envtl. Def. Fund, Inc. v. Costle, 657 F.2d 275, 283 (D.C. Cir. 1981) (“While we are admonished from rubber 
stamping agency decisions as correct, our task is complete when we find that the agency has engaged in reasoned decisionmaking within the 
scope of its Congressional mandate.”) (internal citations and quotations omitted).
45 U.S. Department of Health and Human Services FY19 Budget in Brief 124, https://www.hhs.gov/sites/default/files/fy-2019-budget-in- 
brief.pdf.
46 Regulation for the Enforcement of Federal Health Care Provider Conscience Protection Laws, 76 Fed. Reg. 9968, 9972 (2011).
47 Exec. Order No. 13563, 76 FR 3821 at Sec. 1(b) (Jan. 18, 2011).
48 Id. at Sec. 1(c).
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More importantly, the cost-benefit analysis omits entirely any mention of the significant costs the 
rule would impose on women and other patients who arc denied access to care, despite well- 
documented research that shows the significant healthcare costs women experience when they 
face healthcare denials, discussed in more detail in Section IV D of this comment49 Serv ice 
denials result in delays for patients, who must then spend additional time and resources searching 
for a willing provider. Delays also have the effect of increasing the cost of an abortion.50 
Moreover, delays raise the cost of each step of obtaining an abortion—not just the cost of the 
procedure, but also incidental costs such as being required to travel farther to obtain an abortion, 
thereby incurring additional travel and related expenses, such as lost wages and childcare 51 As a 
result, healthcare denials that result in a delay in care can significantly drive up the cost of care 
for a woman seeking an abortion.

Healthcare refusals without adequate safeguards may also have negative consequences on the 
long-term socioeconomic status of w omen. A recent study in the American Journal of Public 
Health found that women who were denied a wanted abortion had higher odds of poverty six 
months afler denial than did women who received abortions, and that women denied abortions 
were also more likely to be in poverty for four years follow ing denial of abortion 52 The agency 
does not even attempt to quantify these broader medical, social, and economic costs that result 
from service retusals. and entirely fails to take these costs into account in justifying this NPRM. 
Thus, this NPRM should be withdrawn for failing to consider, and put the public on notice of, all 
relevant costs.

C. The NPRM is arbitrary and capricious, an abuse of discretion, and not in 
accordance with law, because it mischaracterizes and inappropriately 
expands the scope of underly ing federal refusal laws.

Although agencies have broad authority to engage in rulemaking, that authority is not without 
limits. Under the Administrative Procedure Act, "agency action, findings, and conclusions found 
to be ... arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law,” 
“contrary' to a constitutional right," or “in excess of statutory jurisdiction, authority, or 
limitations” shall be held unlawful and set aside In proposing an expanded enforcement scheme 
for the Church amendments (42 U.S.C. § 300a-7), the Coats-Snowe amendment (42 U.S.C. § 
238n.) and the Weldon amendment (Consolidated Appropriations Act, 2017, Public Law 115-31, 
Div. H. sec. 507(d)(1). 131 Slat 135 ). the NPRM inappropriately exceeds the parameters of the 
plain text of these statutes, as well as their legislative intent, in a manner that violates the APA. 
As a result, the proposed rule should be withdrawn in its entirety.

i. The NPRM misinterprets, and exceeds the parameters and intent of, 
the Church amendments.

'* National Women's Law Center. Il'htn health care pmi-ide's refute: The impact on patients of providers' religious and moral objections to give 
medical care, information or referrals, Apr. 2009. http*- www.nwlc org Avp-ewtcnt uploads 2fl)i5 OK .Aprll2009Refusallac«slicel.pdf 
w Rachel K. Jones ct nl. Differences in Abortion Service Delnvry in Hostile, Middle-Ground and Supportive Stales in 2014. WOMEN'S HEALTH 
Issues (2018|. Imp: www.whijoumal.com;article s 1049-3867< 17)30536-4 ateuact
M Rachel k. Jones & Jenna Jcnnun. How Far Did US Women Trawl for Abortion Services in 200$. 22 J. Women’s HEALTH 706 (2013).

Diana Greene Fotler et at.. Socioeconomic Outcomes of Women IITio Receive and Women Who Are Denied Wonted Abortions in the United 
States. I OK AM- J Pub II 407 (20IX). Imp: ajph aphapublicnlions crg'doi ah% 10.2105 AJI’ll 2017 304247.
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Consisting of four substantive provisions codified at 42 U.S.C. § 300a-7, the Church 
amendments prohibit recipients of federal funding from discriminating against entities and 
individuals who refuse to perform, or “assist in the performance” of, sterilizations or abortions 
on the basis of religious or moral objections. The Church amendments also prohibit 
discrimination against those who do choose to provide abortion or sterilization. Although the 
operative text of the proposed rule prohibits, as the Church amendment requires, discrimination 
on the basis of past performance of abortion or sterilization in addition to refusals to perform 
these services, the silence on this topic in the proposed rule’s preamble speaks volumes. The 
preamble entirely neglects to mention the Church amendment’s protection of individuals and 
entities that choose to provide abortion and sterilization services, indicating clearly that HHS 
intends to prioritize enforcement with respect to complaints related to religious and moral 
refusals over discrimination against providers who choose to give care.53

In the NPRM, HHS proposes to define certain terms that appear in the Church amendments in a 
manner that greatly expands the universe of individuals covered by the statute and controverts 
the actual text of the statute and the intent of Congress. Therefore, the NPRM is arbitrary and 
capricious, an abuse of discretion, and is not in accordance with law.

As a threshold matter, the Church amendments are, as discussed further below, specifically and 
deliberately tailored. Nothing in the statutory text or legislative history supports the broadening 
of scope attempted by the NPRM. Even what is arguably the most expansive provision, 42 
U.S.C. § 300a-7(d), was meant to apply only to biomedical and behavioral research contexts, as 
it was enacted under the National Research Service Award Act of 1974, under Title II of the Act 
which was specifically titled “Protection of Human Subjects of Biomedical and Behavioral 
Research.”54 Legislative debates at the time of passage confirm this limitation. Then-Senator 
Biden, stating his support for an exemptions amendment to the Biomedical Research Act— 
which eventually became codified as 42 U.S.C. § 300a-7(c)(2) through 42 U.S.C. § 300a-7(d)— 
stated the goal of the amendment was to ensure that “no individual or entities shall be required to 
participate in biomedical research or experimentation if such activities are contrary to the 
intended participants' religious beliefs or moral convictions.”55 Thus, it is arbitrary and 
capricious, and not in accordance with law for HHS to conclude that any part of the Church 
amendments authorize the agency’s overbroad interpretations as follows:

“Individual” and “Workforce. ” Neither “individual” nor “workforce” is defined by the Church 
amendments. The proposed rule defines “individual” as “member of the workforce of an entity

53 The substantive provisions of the Church amendments, which begin at 42 U.S.C. § 300a-7(b), are as follows: § 300a-7(b) states that those 
receiving federal funds cannot require an individual to “perform or assist in the performance of any sterilization procedure or abortion” if it would 
be against the individual’s religious or moral beliefs, and entities similarly cannot be forced to make their facilities available or provide any 
personnel for the performance or assistance in the performance of sterilization or abortion. § 300a-7(c) prohibits discrimination in the 
“employment, promotion, or termination of employment,” of physicians or other “health care personnel,” and discrimination “in the extension of 
staff or other privileges,” on the basis of one’s past performance or past refusal to perform a sterilization or abortion. § 300a-7(c) further specifies 
that any entity receiving a grant or contract for biomedical or behavioral research is prohibited from discriminating in the same context 
(employment, staff privileges, etc.) because of a physician or healthcare personnel’s past performance or past refusal to perform a sterilization or 
abortion. § 300a-7(d) states that no individual shall be required to perform or assist in the performance of “any part of a [federally funded] health 
service program or research activity” if it would be contrary to the individual’s religious or moral beliefs. Finally, § 300a-7(e) specifies that no 
entity that receives certain federal funds may deny admission or otherwise discriminate against any applicant for training or study because of the 
applicant’s unwillingness to participate in the performance of abortions or sterilizations contrary to the applicant’s religious or moral beliefs.
54 National Research Service Award Act of 1974, Pub. L. No. 93-348, 353-54 (1974).
55 1 20 Cong. Rec. 16, 21540 (June 27, 1974) (Statement of Sen. Biden).
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or health care entity;” “workforce ” is defined as “employees, volunteers, trainees, contractors, 
and other persons whose conduct, in the performance of work for an entity or health care entity, 
is under the direct control of such entity or health care entity, whether or not they are paid by the 
entity or health care entity, as well as health care providers holding privileges with the entity or 
health care entity.” By including volunteers, contractors, and other non-employees within these 
definitions, the proposed rule attempts to significantly and inappropriately broaden the universe 
of people who could now claim to be assisting in a procedure under the Church amendments.

The Church amendments’ legislative history demonstrates that only hospitals themselves and 
individual physicians and nurses were intended to be protected by the original statute, now 
consisting of 42 U.S.C. § 300a-7(b) through 42 U.S.C. § 300a-7(c)(l). On the Senate floor, the 
amendment sponsors focused on whether federal funding could be used to force religiously 
affiliated hospitals or individual medical personnel to provide abortions or sterilizations against 
their beliefs.56 In clarifying to whom the Church amendments would apply, Senator Frank 
Church specified that the amendments were “meant to give protection to the physicians, to the 
nurses, to the hospitals themselves, if they are religious affiliated institutions.”57

The articulation of “physicians, . . . nurses, . . . hospitals” stands in clear contrast with the 
NPRM’s proposed class of individuals within the workforce. The NPRM’s definitions open the 
door for religious and moral refusals from precisely the type of individuals that the amendments’ 
sponsor sought to exclude. This arbitrary and capricious broadening of the amendments’ scope 
goes far beyond what was envisioned when the Church amendments were enacted.

“Assist in the performance. ” This term is undefined in the text of the Church amendments. 
Words that are not terms of art and that are not statutorily defined are customarily given their 
ordinary meaning.58 The proposed rule provides a definition of “assist in the performance” that 
goes far beyond the common understanding of the term. By defining the term as meaning “to 
participate in any activity with an articulable connection to a procedure, health service, health 
program, or research activity,” the NPRM proposes an unreasonably broad and vague standard 
that could allow virtually any member of the healthcare workforce to argue that they are assisting 
in the performance of a procedure, from the nurse who sanitizes instruments to a receptionist 
scheduling appointments or to a contractor who disposes of a hospital’s waste. The phrase 
“articulable connection to a procedure” also disregards the meaning of the word “performance,” 
attempting to cast a wider net to those not directly responsible for performing the health care 
service.

Legislative history demonstrates that the NPRM’s definition is contrary to the intended scope of 
“assisting in the performance.” On the floor of the Senate, Senator Long asked Senator Church, 
“[T]his would not, in effect, say that one who sought such an operation would be denied it 
because someone working in the hospital objected who had no responsibility, directly or 
indirectly, with regard to the performance of that procedure.” Senator Church replied, “The

56 119 Cong. Rec. 8, 9595-9596 (1973).
57 119 Cong. Rec. 8, 9597 (1973); see also statement from Sen. Buckley, 119 Cong. Rec. 8, 9601 (“In this amendment, we seek to protect the 
right not only of institutions, but of individual doctors and individual nurses.”).
58 In the absence of a statutory definition, “we construe a statutory term in accordance with its ordinary or natural meaning.” FDIC v. Meyer, 510 
U.S. 471,476(1994).
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”59 Senator Church went on to assert: “There is no intention here to permit a 
frivolous objection from someone unconnected with the procedure to be the basis for a refusal to 
perform what would otherwise be a legal operation.”60 The NPRM proposes to broaden the 
amendments’ scope by permitting anyone with a mere “articulable connection” to a procedure to 
file a complaint. But a connection that is no more than “articulable” is exactly the kind of 
frivolous objection that the amendment’s sponsor sought to avoid. From its inception, the Church 
amendments have demanded a clear and direct connection to the performance of the procedure— 
and the NPRM’s proposed definition is plainly not in accordance with that statutory intent.

Senator is correct.

ii. The NPRM misinterprets, conflicts with, and exceeds the parameters 
of the Coats-Snowe amendment.

The Coats-Snowe amendment (42 U.S.C. § 238n) prohibits governments from discriminating 
against any “health care entity” that refuses to train for abortion care, or that attends a medical 
training program that does not provide abortion training or “refer for” training or abortion care. It 
also prevents a government from denying accreditation of a physician training program based on 
its refusal to provide abortion training. It is intentionally tailored solely to the context of medical 
training. As demonstrated below, the proposed rule's definitions of "health care entity" and 
"referral or refer for" go far beyond the plain language of the Coats-Snowe amendment and the 
intent of Congress in passing it, and as such the NPRM is not in accordance with law.

“Health care entity. ” The proposed rule’s definition of “health care entity” conflicts with and far 
exceeds the statutory bounds set by Congress. The Coats-Snowe amendment defines “health care 
entity” as “an individual physician, a postgraduate physician training program, and a participant 
in a program of training in the health professions.”61 The proposed rule’s definition of the same 
term expands, without justification or rationale, to add healthcare personnel, laboratories, plan 
sponsors and third-party administrators, as well as components of state and local governments. 
This definition could allow virtually any staff member of a healthcare facility to refuse to 
provide or participate in training for abortion care or abortion-related referrals, or to provide such 
care.

“Referral or refer for. ” This term is undefined in the Coats-Snowe amendment. The 
proposed rule’s definition seeks not only to allow providers to opt out of referring 
patients to a non-objecting physician, but also to allow providers to withhold any medical 
information that could lead a patient to choose a healthcare service, activity, or procedure 
to which the treating physician objects. As explained below, this definition is arbitrary 
and capricious, and not in accordance with law.

The legislative history of the Coats-Snowe amendment demonstrates an intent to protect, not 
undermine, access to care. Debates on the Senate floor demonstrate that the amendment was a 
compromise provision intended to protect women’s health while maintaining the status quo for,

59 119 Cong. Rec. 8, 9597 (1973).
60 Id. Sen. Church went on to reiterate that “[t]his amendment makes it clear that Congress does not intend to compel the courts to construe the 
law as coercing religious affiliated hospitals, doctors, or nurses to perform surgical procedures against which they may have religious or moral 
objection,” 9601 (emphasis added); see a/so statement from Sen. Buckley, 119 Cong. Rec. 8, 9601 (“In this amendment, we seek to protect the 
right not only of institutions, but of individual doctors and individual nurses.”).
61 42 USC § 238n(c)(2).
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not expanding, providers’ refusal rights. The amendment was a direct response to a provision 
passed by the House of Representatives that threatened women’s access to care.62 Senator 
Olympia Snowe, lead sponsor of the Coats-Snowe amendment, described the amendment’s 
purpose as ensuring access to healthcare services even where a provider opted out:

“[ . . . T]his amendment would not only make sure that women have access to 
quality health care with the strictest of standards when it comes to quality and 
safety but it also will ensure that they have access to physicians who specialize in 
women's health care.”63

Senator Snowe’s remarks demonstrate an intent to protect and prioritize women’s access 
to care, particularly in the context of refusals. In the NPRM, HHS completely fails to 
address how it will ensure this access to care. Moreover, HHS lacks the authority to 
interpret the terms “health care entities” or “referral or refer for” so broadly, because the 
legislative intent of these amendments was to create a targeted, narrow carve out that will 
still protect women’s health. The NPRM’s interpretation of the Coats-Snowe amendment 
is therefore arbitrary and capricious, and not in accordance with law, and the NPRM 
should therefore be withdrawn in its entirety.

iii. The NPRM misinterprets and exceeds the parameters of the 
Weldon amendment.

The Weldon amendment prohibits federal funds appropriated annually as part of the HHS 
Appropriations Act from being made available to any federal agency or program, or state 
or local government that discriminates against any “institutional or individual healthcare 
entity” on the basis that the entity does not “provide, pay for, provide coverage of, or 
refer for abortions.
entity” and “refer for” arbitrarily and inappropriately exceed both the statutory text and 
Congressional intent of this amendment.

”64 As set forth below, the proposed rule’s definitions of “health care

"Health care entity. " The Weldon amendment defines “health care entity” as an “individual 
physician or other health care professional, a hospital, a provider-sponsored organization, a 
health maintenance organization, a health insurance plan, or any other kind of health care 
facility, organization, or plan.”65 As noted above, the proposed rule goes far beyond this 
definition, adding healthcare personnel, laboratories, plan sponsors, and third-party 
administrators, as well as components of state and local governments, to the list of protected 
parties. This goes directly against Congressional intent. Plan sponsors and third-party

62 Sen. Snowe: “[I]n the House of Representatives they have already passed legislation that would allow Federal funds to go to an unaccredited 
institution. [. . . ] So the choice was not to address the reality of what is taking place in the House or making sure, more importantly, that the 
Senate was on record in opposition to that kind of language and developing a compromise with the Senator from Indiana to ensure that we 
maintained the accreditation standards for all medical institutions to advance the quality health care for women and at the same time to allow 
training for abortion for those who want to participate in that training or for the institutions who want to provide it. Because that is the way it is 
done now. That is the status quo, and that is not changing. [. . .] This is a compromise to preserve those standards. This is a compromise to ensure 
that it does not jeopardize the 273 ob-gyn programs that otherwise would have been affected if this compromise was not before us. That is the 
risk, and that is why I worked with the Senator from Indiana to ensure that would not happen.” 142 Cong. Rec. 38, 2269 (Mar. 19, 1996).
63 142 Cong. Rec. 38, 2268 (Mar. 19, 1996).
64 Consolidated Appropriations Act of2017, Pub. L. 115-31, Div. H, sec. 507(d)(1), 131 Stat. 135 (2017).
65 Id.
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administrators are not themselves health insurers, health plans, or even health organizations and 
therefore cannot and should not naturally be considered healthcare entities. By expressly 
defining the term “health care entity,” Congress implicitly rejected the inclusion of the other 
terms and meanings HHS now attempts to insert. Further, at the time the amendment was 
adopted, Rep. Weldon himself repeatedly enumerated the entities he intended to protect, and 
listed only entities that are themselves providers of healthcare, but never the recipients of 
insurance benefits or purchasers of insurance.66

Moreover, the proposed definition contradicts OCR’s prior conclusion that the Weldon 
amendment’s protection of health insurance plans “included issuers of. . . plans but not 
institutions or individuals who purchase or are insured by those plans.”67 Without justification or 
basis, the NPRM now proposes to newly protect even plan sponsors—e.g., employers or 
universities—and third-party administrators in this category.68 An agency can only change an 
existing policy if it provides a “reasoned explanation” for disregarding or overriding the basis for 
the prior policy—but HHS never offers this reasoned explanation in the NPRM.69 Instead, the 
proposed rule seeks to allow individuals as far removed as lab workers and ambulance drivers to 
refuse to perform their essential job duties because, for example, the results of analyzing an 
amniocentesis could lead to a woman choosing an abortion, or transporting a pregnant, 
miscarrying woman to a hospital could allow the woman’s treatment to include a pregnancy 
termination. The NPRM’s proposed definition plainly exceeds the definition that Congress 
intended and the Department’s own prior policy without justification or basis, in a manner that is 
arbitrary and capricious, and not in accordance with law.

“Referral or refer for. ” This term is undefined in the Weldon amendment. As mentioned 
previously, terms that are not statutorily defined are customarily assigned their ordinary 
meanings.70 Extraordinary interpretations are generally not in accordance with law. The term 
“referral” in the medical context is understood to mean “A written order from [a] primary care 
doctor for [the patient] to see a specialist or get certain medical services.”71 When a “deeply held, 
well-considered personal belief leads a physician to also decline to refer,” medical ethics require 
providers to “offer impartial guidance to patients about how to inform themselves regarding 
access to desired services.”72 But the proposed rule’s definition stretches the plain meaning 
beyond recognition and in violation of medical practice and principles of medical ethics. HHS 
proposes that a definition of “referral” would include “the provision of any information.. .by any 
method.. .pertaining to a service, activity, or procedure” when the referring entity “understands 
that particular health care service, activity, or procedure to be a purpose or possible outcome of 
the referral.”73

“ 150 Cong. Rec. 135, 10090 (Nov. 20, 2004) (Statement of Rep. Weldon).
61 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880, 3890 (Jan. 26, 2018).
68 “Because the Weldon Amendment protects not only the health insurance issuer, but also the health plan itself, it can also be raised, at 
minimum, by the plan sponsor on behalf of the plan.” Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. 
Reg. 3880, 3890 (Jan. 26, 2018). 
m Encino Motorcars, 136 S. Ct. at 2125-2126.
70 In the absence of a statutory definition, “we construe a statutory term in accordance with its ordinary or natural meaning.” FDIC v. Meyer, 510 
U.S. 471,476(1994).
71 Healthcare.Gov, Glossary: Referral., last visited March 22, 2018, https://www.healthcare.gov/glossary/referral/.
72 American Medical Association, Code of Medical Ethics Opinion 1.1.7, AMACODE OF MEDICAL ETHICS, last visited March 22, 2018 at 
https://www.ama-assn.org/delivering-care/physician-exercise-conscience.
73 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880, 3894-95 (Jan. 26, 2018).
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With this definition of referral, HHS seeks to allow providers not only to opt out of referring 
patients to a non-objecting physician, but also to allow healthcare personnel to withhold any 
medical information that could create even a possibility that the patient would choose a 
healthcare service, activity, or procedure to which that individual or entity objects. The average 
reasonable person would not assume that a medical referral includes just about anything that 
might eventually, down the line, allow the patient to obtain the services they need, nor that a 
provider could single-handedly decide that a patient may not access the care they need. This 
definition goes far beyond the common understanding of the term and violates medical ethics in 
a manner that will cause significant harm to patients. Here and throughout, the NPRM’s 
construction of the Weldon amendment is arbitrary and capricious, and not in accordance with 
law.

iv. HHS’s definition of “discrimination” is arbitrary, capricious, an 
abuse of discretion, and not in accordance with law.

“Discrimination. ” In the NPRM, “discrimination” is defined as “to withhold, reduce, exclude, 
terminate, restrict, or otherwise make unavailable or deny any grant, contract, subcontract, 
cooperative agreement, loan, license, certification accreditation, employment, title, or other 
similar instrument, position or status;” withholding . . . “any benefit or privilege . . . utilize any 
criterion, method of administration, or site selection, including the enactment, application, or 
enforcement of laws, regulations, policies, . . ., that tends to subject individuals or entities to any 
adverse effect... or to have the effect of defeating or substantially impairing accomplishment of 
a health program or activity with respect to individuals, entities, or conduct protected ... or 
otherwise engage in any activity reasonably regarded as discrimination” (emphasis added).74

HHS adopts a definition unsupported by any federal refusal statute. The word “discrimination” is 
not defined in any of the Church, Coats-Snowe, or Weldon amendments or any of the other 
underlying statutes the rules purport to enforce. When combined with the definitions of other 
terms in the NPRM, including “assist in the performance,” “referral,” and “workforce,” this 
extremely broad definition of discrimination takes on a whole new and unprecedented force, 
giving HHS authority to take action against recipients whenever virtually any employee who can 
claim an “articulable connection” to a procedure makes an objection. The proposed rule appears 
to give these religious and moral refusals precedence over all other interests, taking no account 
of the negative impact on patients, other employees, or the burdens on health care providers. This 
is a significant expansion beyond the scope of the underlying statutes that will impact all 
healthcare providers who receive federal funding through HHS, including, for example, both 
public and private hospitals, Medicaid/Medicare recipients, and Title X recipients.

As noted above, the authors of federal refusal laws such as Church, Coats-Snowe, or Weldon 
amendments envisioned granting certain healthcare entities and individuals the option to opt out 
of providing abortion or sterilization care or coverage, not to control the conduct of others.75 This 
proposed definition of discrimination, in contrast, would expand religious and moral refusal

74 Id. at 3892.
75 See, e.g., 119 Cong. Rec. 8, 9603 (1973). (Sen. Javits: “I wish to make it clear that that particular amendment [on discrimination] simply will 
protect anybody who works for that hospital against being fired or losing his hospital privileges if he does not agree with the policy of the 
hospital and goes elsewhere and does what he wishes to do” Sen. Church: “I am in full accord with that.”).
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rights at the expense of a protected liberty interest—access to healthcare—with devastating 
consequences for women and members of the LGBTQ community who may be denied access to 
necessary and even emergency healthcare, as described in greater detail throughout these 
comments. Under this definition, important practices and policies that ensure access to 
healthcare—such as a basic hospital policy requiring that employees must provide care to anyone 
who walks through the door—could be deemed discriminatory. Further, such a vague and 
inappropriate definition provides no functional guidance to entities on how to comply with the 
applicable requirements, thereby fostering confusion. Further, compliance with the NPRM, based 
on what the rules appear to require, is in conflict with other federal antidiscrimination laws, as 
discussed in greater detail below. It will not be feasible for recipients to comply with the NPRM 
and, for example, EMTALA, Title VI, Title VII, and a host of other requirements that entities 
face when seeking accreditation.

To conclude, many of the definitions in the NPRM, but particularly the definitions of “health 
care entity,” “assist in the performance,” “individual,” “workforce,” “referral or refer for,” and 
“discrimination,” expand the federal healthcare refusal laws beyond their stated and intended 
parameters. Together, these definitions significantly and inappropriately broaden the scope and 
application of the underlying statutes, attempting to extend religious and moral refusal 
protections to individuals and entities that were plainly not contemplated. These definitions are 
arbitrary and capricious, and not in accordance with law, and because they inform the entire 
enforcement scheme proposed by the NPRM, the proposed rule must be withdrawn in its 
entirety.

The NPRM Proposes a Set of Compliance and Enforcement Mechanisms that 
Are Arbitrary, Capricious, an Abuse of Discretion, and Not in Accordance with 
Law

III.

A. The NPRM proposes an enforcement scheme that lacks due process and is 
therefore unconstitutional.

In the proposed rule, HHS states that as a remedial measure for a violation, HHS will consider 
using all “legal options, up to and including termination of funding and return of funds,” which 
could include “the temporary withholding of cash payments in whole or part, pending correction 
of the deficiency, the denial of funds and any applicable matching credit in whole or in part, the 
suspension or termination of the Federal award in whole or in part, the withholding of new 
Federal financial assistance or other Federal funds from HHS,” and other remedies.76 The NPRM 
does not include any notice, hearing or appeal procedures to govern such termination or 
withholding of funds.

The lack of notice, hearing, and appeal procedures violates the due process clause enshrined in 
the 5th and 14th amendments to the U.S. Constitution.77 Recipient and sub-recipients of HHS’ 
federal financial assistance have a protected property interest in federal financial assistance,

16 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880, 3898 (Jan. 26, 2018). 
77 U.S. CONST, amend. V, XIV.
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which triggers certain procedural due process requirements.78 These procedural due process 
requirements commonly consist of timely and adequate notice, the right to counsel, opportunity 
to address the fact-finder, an explanation of the decision, and chance for appeal.79 The fact that 
HHS is requesting specific comment on whether the proposed rule should establish notice, 
hearing, and appeal procedures similar to those established in other HHS-administered programs 
indicates that the agency already is aware of procedural due process requirements, yet has 
explicitly chosen to exclude due process from its proposed rule. Failure to include mechanisms 
to ensure due process renders the NPRM unconstitutional. Therefore, the NPRM should be 
withdrawn in its entirety.

B. Many of the NPRM’s proposed enforcement and compliance procedures are 
coercive, exceed enforcement norms, and create a chilling effect that would 
harm patients.

The NPRM contains certain proposed enforcement and compliance requirements that are 
arbitrary and capricious, an abuse of discretion, and not in accordance with law because they are 
coercive, exceed other enforcement norms, and create a chilling effect.

Restricting a broader range of funds and/or a broader category of entities 
In its proposed rule, HHS asserts that, in order to enforce federal healthcare refusal laws, OCR 
may restrict “a broader range of funds or broader categories of covered entities” for 
“noncompliant entities.”80 HHS does not clarify what the “broader range of funds” or the 
“broader categories of covered entities” would encompass. Rather, the deliberate vagueness of 
the phrase suggests that HHS is attempting to grant itself the power to withhold not only the type 
of funding used in violation of program terms, but also withhold any other federal funding, even 
if unrelated to the offense. It also indicates that HHS would like to be free to withhold or 
terminate funding not only to those entities found to have committed a violation, but also those 
entities who may somehow be tangentially related to an entity that has been found to have 
committed a violation.

This proposed text has no basis in the underlying statutes the NPRM seeks to enforce, and in fact 
OCR has previously found this type of broad withholding of federal funding to raise “substantial 
questions about constitutionality” under the Spending Clause.81 In addition, this proposed 
enforcement mechanism is wholly inconsistent with, and far exceeds, the regulations that govern 
implementation and enforcement of civil rights laws, see e.g. 45 C.F.R. 80. In civil rights 
enforcement, suspension or termination of federal funding assistance is limited to the particular 
grantee and the particular program or part thereof in which noncompliance was found.82 By

78 See Perry v. Sindermann, 408 U.S. 593 (1972); see also Citizens Health Corp. v. Sebelius, 725 F.3d 687 (7th Cir. 2013) (holding that a 
legitimate claim of entitlement “may arise from a contract, a statute, or a regulation, provided the source of the claim is specific enough to require 
the provision of the benefit on a nondiscretionary basis.”).
79 Goldberg v. Kelly, 397 U.S. 254 (1970).
80 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880, 3898 (January 26, 2018).
81 Letter from OCR Director to Complainants (June 21, 2016) available at http://www.adfmedia.org/files/CDMHCInvestigationClosureLetter.pdf. 
(“A finding that CDMHC has violated the Weldon Amendment might require the government to rescind all funds appropriated under the 
Appropriations Act to the State of California - including funds provided to the State not only by HHS but also by the Departments of Education 
and Labor, as well as other agencies. HHS’ Office of General Counsel, after consulting with the Department of Justice, has advised that such a 
rescission would raise substantial questions about the constitutionality of the Weldon Amendment.”).
82 45 C.F.R. § 80.8.
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potentially putting all HHS funding streams at jeopardy if a single refusal violation is found, and 
by putting similar entities who themselves have not committed a violation at jeopardy, the 
proposed rule attempts to create a blunt tool with the apparent intention of intimidating federal 
funding recipients and sub-recipients. Such unusually harsh and coercive compliance 
mechanisms render this proposed rule arbitrary and capricious, an abuse of discretion, and not in 
accordance with law.

Proactive reporting requirements
Under the NPRM, if a recipient or sub-recipient is subject to an OCR compliance review, 
investigation, or complaint filed with OCR based on religious and moral refusal laws, the 
recipient or sub-recipient must inform any Departmental funding component of such review, 
investigation, or complaint and must in any new or renewed application disclose and report on 
the existence of such reviews or complaints for five years from such complaints’ filing.83 This 
applies even when a violation is not found; anyone subject to a Department-initiated compliance 
review, investigation, or even subject to a complaint would have to undergo this process.

This compliance requirement is dangerous and likely to create a chilling effect, given that the 
definitions described above broadly expand the universe of those who might file complaints, and 
given further that anyone can file a complaint on behalf of another covered individual or entity. 
The proposed rule does not narrow the reporting requirement to credible instances in which the 
agency concluded that there was a violation; even the most frivolous complaint would have to be 
disclosed and reported on every funding application for five years. This is again an inappropriate 
compliance measure that seeks not only to intimidate recipients and sub-recipients, but also 
encourage outsiders to make complaints in bad faith against healthcare entities in order to mount 
more regulatory hurdles for such entities. It also raises concerns over whether frivolous 
complaints could influence a grant recipient’s eligibility for future grants. These types of extreme 
compliance measures have no basis in the underlying statutes, exceed other enforcement norms, 
and are wholly inappropriate for HHS, whose mission is to ensure that Americans can get the 
healthcare they need. Therefore, the NPRM should be withdrawn.

The Proposed Rule Should be Withdrawn Because It Harmfully Prioritizes 
Healthcare Provider Objections Above the Needs of Patients

IV.

A. The proposed rule is designed to have a chilling effect on the provision of 
abortion care.

The proposed rule seeks to intimidate abortion providers by significantly and inappropriately 
broadening the pool of individuals who may avail themselves of the complaint process. As 
articulated above, from the overly broad definitions to the excessively punitive enforcement 
measures, the proposed rule seeks to ensure that virtually anyone in the workforce of a healthcare 
entity that provides abortions—and even workers outside of an entity’s core workforce, such as 
contractors—would be permitted to file a complaint. The proposed rule seems designed to make 
providers hesitant to perform abortion care for fear that their funding may be jeopardized by a

83 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880, 3930 (Jan. 26, 2018).
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tenuously connected employee who may not even be involved in the performance of abortion 
care.

The chilling effect is strengthened by the enhanced compliance requirements the rule proposes. 
Because many clinics depend heavily on federal financial funds to serve low-income populations 
in their family planning programs, they may be reluctant to continue offering or referring for 
abortion services for fear of entrapment by anti-abortion extremists.

The types and varieties of institutions and care potentially affected by this NPRM are numerous. 
Below are lists of just some of the entities and care that may be affected.

Types and variety of institutions where access to care may be impacted:
• Hospitals
• Nursing facilities
• Family planning centers
• Freestanding ambulatory surgical and emergency centers
• Pharmacies
• HMO medical centers
• Medical laboratories
• Diagnostic imaging and screening centers
• Ambulance services
• Outpatient care centers
• Continuing care retirement communities and hospices
• Colleges, universities, and professional schools
• Individual physicians, nurses, and health practitioners

Types and variety of care potentially affected, including counseling for such care:
• Abortion and post-abortion care
• Miscarriage management and ectopic pregnancy care
• Sterilization care, such as tubal ligation
• Gender confirmation surgery
• Hormone therapy
• Contraceptive care
• Assisted reproductive technologies, such as in-vitro fertilization
• Hysterectomy and other reproductive care
• Amniocentesis and other prenatal diagnostic care
• Advanced directives and end-of-life care
• HIV prophylaxis, including pre-exposure and post-exposure prophylaxis
• Sexually transmitted infections screening and care
• Mental health services

The far reach of this NPRM means anyone receiving federal funding—from hospitals to 
independent providers—is likely to be impacted. If finalized as written, the rule could ultimately 
result in barriers to care for women and other individuals at multiple access points in the
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healthcare system, compounding limitations to care and making it difficult for some individuals 
to access care at all.

B. The proposed rule fails to safeguard access to care, including information 
about available or optimal care and access to emergency treatment.

The proposed rule entirely fails to evaluate or consider the potential impact on access to 
healthcare. The foreseeable and anticipated result of the proposed rule’s attempted vast 
expansion of religious and moral healthcare refusal rights will likely be that a larger number of 
individuals will use refusal laws as a basis to deny care—in addition to the number of entities 
that the rule seeks to intimidate into not providing certain healthcare services at all. In 
promulgating this rule, HHS is prioritizing the religious and moral beliefs of healthcare providers 
over the needs of patients in violation of its own mission statement—to “enhance and protect the 
health and well-being of all Americans.”84

The proposed rule also fails to ensure the treatment of patients facing emergency health 
situations, including emergencies requiring miscarriage management or abortion. EMTALA 
requires hospitals that have a Medicare provider agreement and an emergency room or 
department to provide to anyone requesting treatment an appropriate medical screening to 
determine whether an emergency medical condition exists and to stabilize the condition, or if 
medically warranted, to transfer the person to another facility.85 Every hospital that has a 
Medicare provider agreement and an emergency room—even those that are religiously- 
affiliated—is required to comply with EMTALA. Because the proposed rule does not mention 
EMTALA or safeguard emergency care in any way, it creates confusion that may lead some 
institutions to mistakenly believe they are not required to comply with EMTALA. As articulated 
earlier in this comment, failure to comply with EMTALA has resulted in harm to women. 
Moreover, because religious institutions have violated EMTALA in the past,86 the NPRM’s 
failure to address a healthcare entity’s legal obligation to follow EMTALA’s directives is a 
critical omission.

In adopting the religious and moral refusal laws that the NPRM now misappropriates, Congress 
explicitly considered and sought to protect against the types of harm that can result from service 
refusals, particularly in an emergency situation. As previously discussed, congressional records 
on the Church amendment indicate that some Senators, even back in 1973, anticipated and 
sought to curb the negative health impacts that the proposed amendment could have in rural and 
underserved areas, and the problems with informed consent that could arise.87 Between the 
limitation on access to care that this NPRM will likely create and the complete failure to address 
emergency situations, the proposed rule is plainly not in accordance with underlying statutes it 
seeks to enforce.

84 U.S. Department of Health and Human Services, About HHS, visited Mar. 26, 2018, https://www.hhs.gov/about/index.html.
85 See 42 U.S.C. § 1395dd(a)-(c).
86 See, e.g. Julia Kaye et al., Health Care Denied: Patients and physicians speak out about Catholic hospitals and the threat to women’s health 
and lives. May 2016, https://www.aclu.org/report/report-health-care-denied?redirect=report/health-care-denied.
87 Senator Church based his amendment, and reassured other Senators, on the assumption that “no area of [my home state] would be without a 
hospital within a reasonable commuting distance which would perform abortion or sterilization procedures. Moreover, in an emergency 
situation—life or death type—no hospital, religious or not, would deny such services. There is no problem here.”
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Even for non-emergency care, the Supreme Court has held that religious objections must be 
balanced against their impact on women’s healthcare. In Zubik v. Burwell^ the Court reviewed 
alternative approaches to respecting religious objections while ensuring women maintain 
seamless contraceptive coverage, and ordered the parties to resolve those cases in a way that 
ensured there would be no impact on women’s access to health care.89 The Court in Zubik 
required that an accommodation of religious exercise must still ensure that women “receive full 
and equal health coverage, including contraceptive coverage.
Lobby91 rejected the notion that for-profit corporations’ religious beliefs must be accommodated 
regardless of the impact—specifically noting that a new accommodation at issue in the case 
would have an impact on women that “would be precisely zero.

>”90 Similarly, Burwell v. Hobby

”92

Undeniably, the impact on women’s health under this rule would be greater than zero. While 
abortion is an extremely safe procedure throughout pregnancy,93 abortion in the earliest stages of 
pregnancy is safest: major complications in first-trimester abortions occur at a rate of less than 
0.5 percent.94 In fact, a comprehensive report on the safety and quality of abortion care in the 
United States released by the National Academies of Sciences, Engineering and Medicine this 
month found that “safety and quality are enhanced when the abortion is performed as early in 
pregnancy as possible.”95 Denying a woman an abortion—and thus forcing her to carry the 
pregnancy to term—increases the risk of injury and death. Approximately 28.6 percent of 
hospital deliveries involve at least one obstetric complication, compared to the one percent to 
four percent for first-trimester abortion.96 A woman is 14 times more likely to die from giving 
birth than as a result of an abortion.97 Yet the proposed rule is likely to lead to increased delays 
and denials of abortion care, resulting in increased harm to women.

C. The proposed rule undercuts fundamental principles of patient care.

The proposed rule’s new and expanded definitions interact to encourage entities and individuals 
who seek to refuse care on religious grounds, and intimidate providers who want to provide care.

In addition, the proposed definition of “referral or refer for” puts informed consent at risk. 
Informed consent is a necessary principle of patient-centered decision-making intended to help 
balance the power dynamics between health providers and patients and ensure patients have full 
autonomy over what is to happen to their bodies. Informed consent requires providers to disclose 
relevant and medically accurate information about treatment choices and alternatives so that

88 Zubik v. Burwell, 136 S. Ct. 1557 (2016).
89 Id. at 1560; Catholic Health Care Sys. v. Burwell, 195 L. Ed. 2d 260 (2016).
90 Zubik, 136 S. Ct. at 1559.
91 Burwell v. Hobby Lobby, 134 S.Ct. 2751 (2014).
92 Id.
93 See, e.g., Advancing New Standards In Reproductive Health (ANSIRH), Safety of abortion in the United States (Dec. 2014), 
https://www.ansirh.org/sites/default/files/publications/files/safetybriefl2-14.pdf.
94 Guttmacher Institute, Fact sheet: Induced Abortion in the United States (Jan. 2018), https://www.guttmacher.org/fact-sheet/induced-abortion- 
united-states.
95 National Academies of Sciences, Engineering and Medicine, Press Release: The Quality of Abortion Care Depends on Where a Woman Lives, 
Says One of Most Comprehensive Reviews of Research on Safety and Quality of Abortion Care in the U.S. (Mar. 16, 2018), 
http://www8.nationalacademies.org/onpinews/newsitem.aspx?RecordID=24950.
96 Cynthia J. Berg et al., Overview of Maternal Morbidity During Hospitalization for Labor and Delivery in the United States, 113 OBSTETRICS & 
Gynecology 1075,1077 (2009).
97 Raymond & Grimes, The Comparative Safety of Legal Induced Abortion and Childbirth in the United States, 119 OBSTETRICS & GYNECOLOGY
215, 216-217 & tbl. 1 (2012) (analyzing data from 1998 to 2005).
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patients can competently and voluntarily make decisions about their medical treatment or refuse 
treatment altogether.

The proposed rule puts this important principle at risk by allowing health care entities to opt out 
of providing any information when the entity understands that an objected-to healthcare service, 
activity, or procedure is even a “possible outcome of the referral.”98 For example, the proposed 
rule could allow entities to refuse to provide information about any other entity that might refer 
for an abortion, or to withhold pertinent medical information about a woman’s pregnancy if the 
provider fears that the woman may choose to seek out an abortion or sterilization provider. It 
could also allow providers to not inform patients that they are withholding medical information.

Further, the proposed definition could negatively impact states’ efforts to increase transparency 
and informed consent in pregnancy counseling. The proposed rule specifically singles out 
California’s FACT Act, which requires all centers that provide pregnancy counseling to post 
information about the availability of free or low-cost family planning and abortion services under 
California’s public programs, but targets all states’ efforts to regulate fake women’s health 
centers. These fake clinics mislead and misinform women in an attempt to prevent them from 
accessing abortion care. It is well-documented that many of these so-called “crisis pregnancy 
centers” operate under false pretenses, luring pregnant women onto their premises with the 
promise of free medical care and then regaling them with misinformation about abortion care and 
their pregnancy status.99 Nonetheless, the rule seeks to allow such fake medical clinics to opt out 
of providing critical information to patients and continue their practice of deceit.

By allowing providers, including hospital and healthcare institutions, to refuse to provide 
patients with information, the proposed rule seeks to deprive patients of full information 
regarding their treatment options. While HHS claims the rule will improve communication 
between patients and providers, in truth it will deter open, honest conversations that are vital to 
ensuring that a patient can control their medical circumstances.

The proposed rule also contravenes key and well-established principles of quality care: that care 
must be timely, in the best interest of the patient, and according to medical need.100 With regards 
to abortion specifically, the World Health Organization has stated that:

“Information, counselling and abortion procedures should be provided as promptly as 
possible without undue delay . . . The woman should be given as much time as she needs to 
make her decision, even if it means returning to the clinic later. However, the advantage of 
abortion at earlier gestational ages in terms of their greater safety over abortion at later ages 
should be explained. Once the decision is made by the woman, abortion should be provided 
as soon as is possible to do so. moi

98 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880, 3924 (Jan. 26, 2018).
99 See, e.g. Brief For Planned Parenthood Federation of America and Physicians for Reproductive Health As Amici Curiae Supporting 
Respondents, No. 16-1140, NIFLA v. Becerra, No. 16-1140 (U.S. 2018).

Institute of Medicine (now the Health and Medicine Division of the National Academies of Sciences, Engineering, and Medicine). Crossing 
the Quality Chasm: A New Health System for the 21st Century (Mar. 2001) 
http://www.nationalacademies.Org/hmd/~/media/Files/Report%20Files/2001/Crossing-the-Quality- 
Chasm/Quality%20Chasm%20200 l%20%20report%20brief.pdf.

World Health Organization, Safe Abortion: Technical and Policy Guidance for Health Systems (2nd ed.) 36 (2012), 
http://apps.who.int/iris/bitstream/10665/70914/l/9789241548434_eng.pdf.

100

101
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Moreover, the current proliferation of mergers between Catholic and secular hospitals is 
resulting in a dangerous spread of healthcare refusals, as the subsidiary secular hospitals agree to 
operate under the Directives. The number of Catholic owned or affiliated hospitals increased by 
22 percent between 2001 and 2016—while the overall number of acute care hospitals decreased 
by six percent.102 In 46 geographic regions, hospitals operating under the Directives are now the 
sole community healthcare providers of short-term acute hospital care;103 nationwide, one in six 
acute care hospital beds is in a Catholic owned or affiliated hospital.104 Under the proposed rule, 
some patients seeking life-saving treatment may be left with no place to turn for emergency care.

By permitting providers to refuse to provide or refer for care, and utterly failing to build any 
safeguards for patients seeking care, the proposed rule arbitrarily and capriciously undermines 
the best interests of the patient.

D. The proposed rule’s potential increase in healthcare refusals would increase 
healthcare costs.

Healthcare refusals can result in significant costs for patients. When a patient is turned away at 
the doctor’s office or a hospital without a referral, they must find a willing provider to access the 
healthcare they need. This means potentially significant time researching other available 
providers, and taking additional time off from work for a new appointment. In areas with a 
limited number of healthcare providers, a patient may need to drive long distances in order to 
access care, requiring additional expenses for overnight stays and childcare. The additional time 
and expense falls most heavily on low income individuals and those without the job flexibility to 
take paid sick time.

There may also be a significant increase in the healthcare costs themselves. For example, a 
woman who has a cesarean section and wishes to have a post-partum tubal ligation immediately 
following delivery cannot do so at a Catholic hospital, even though having the procedure at that 
time is medically recommended, presents fewer risks to the patient, and is more cost-effective 
than delaying the procedure to a later time. If the patient cannot have the procedure immediately 
following delivery, she must first recover from the cesarean surgery and then schedule the tubal 
ligation at least six weeks later when she is busy caring for her newborn. She will be required to 
go to another hospital and possibly a different doctor, and will have to transfer her medical 
records. 105

102 Lois Uttley & Christine Khaikin, Growth Of Catholic Hospitals And Health Systems: 2016 Update Of The Miscarriage Of Medicine Report, 
MergerWatch (2016), http://staticl.l.sqspcdn.com/static/f/816571/27061007/1465224862580/MW_Update-2016-MiscarrOfMedicine- 
report. pdf?token=sNLtMb WH41 ZXGppQ w JUb6n2zt V 8 %3 D.
103 Id.
104 Id.
105 National Women’s Law Center, When health care providers refuse: The impact on patients of providers ’ religious and moral objections to 
give medical care, information or referrals (Apr. 2009), https://www.nwlc.org/wp-content/uploads/2015/08/April2009ReflisalFactsheet.pdf. See 
also, Debra B. Stulberg et al., Tubal Ligation in Catholic Hospitals: A Qualitative Study of Ob-Gyns ’ Experiences, 90 CONTRACEPTION 422 
(2014) (“Cesarean delivery in Catholic hospitals raised frustration for obstetrician-gynecologists when the hospital prohibited a simultaneous 
tubal ligation and, thus, sent the patient for an unnecessary subsequent surgery. [. . .] Some obstetrician-gynecologists reported that Catholic 
policy posed greater barriers for low-income patients and those with insurance restrictions.”).
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Because of the national shortage of abortion providers in the United States, a woman who is 
denied abortion care may also find it difficult to find an available provider in a reasonable 
timeframe. Eighty-nine percent of counties in the United States do not have a single abortion 
clinic, and some counties that have a clinic may only provide abortion services on certain 
days.106 Several states have only one clinic that provides abortion care.107 Because of the 
provider shortage, many women must travel long distances to access care.108 In addition, in some 
areas, the shortage results in significantly increased wait times109 and, in some cases, patients 
may be turned away altogether. no

When women face delays in obtaining an abortion, the logistical and financial burdens they face 
multiply. On average, a woman must wait at least a week between when she attempts to make an 
appointment and when she receives an abortion.111 Delays also have the effect of increasing the 
cost of an abortion. Abortion in the first trimester is substantially less expensive than in the 
second trimester: the median price of a surgical abortion at ten weeks is $508, while the cost 
rises to $1,195 at week 20.112 The rising cost of abortion as gestational age increases poses a 
profound challenge to the affordability of the procedure for lower-income women. As one Utah 
woman explained: “I knew the longer it took, the more money it would cost. . . We are living 
paycheck to paycheck as it is, and if I [had] gone one week sooner, it would have been $100 
less.
of the procedure. For example, one recent study found that Utah’s mandatory waiting period 
caused 47 percent of women having an abortion to miss an extra day of work.114 More than 60 
percent were negatively affected in other ways, including increased transportation costs, lost 
wages by a family member or friend, or being required to disclose the abortion to someone 
whom they otherwise would not have told.115 And because many clinics do not offer second- 
trimester abortions, a woman who has been delayed into the second trimester will typically be 
required to travel farther to obtain an abortion, thereby incurring additional travel and related 
costs, such as lost wages.116 As a result, healthcare denials that result in a delay in care can 
significantly drive up the cost of care for a woman seeking abortion care.

”113 Moreover, delays raise the cost of each step of obtaining an abortion—not just the cost

In addition, healthcare refusals without adequate safeguards may also have negative 
consequences on the long-term socioeconomic status of women. A recent study in the American

106 National Partnership for Women & Families, Bad Medicine: How a Political Agenda is Undermining Abortion Care and Access 13 (Mar. 
2018), http://www.nationalpartnership.org/research-library/repro/bad-medicine-third-edition.pdf.
107 Id.
108 Id.
109 See generally, e.g., Texas Policy Evaluation Project, Research Brief: Abortion Wait Times in Texas: The Shrinking Capacity of Facilities and 
the Potential Impact of Closing Non-ASC Clinics (Oct. 2015), http://sites.utexas.edu/txpep/files/2016/0 l/Abortion_Wait_Time_Brief.pdf.

See, e.g., Brief for National Abortion Federation and Abortion Providers as Amici Curiae in Support of Petitioners at 20, Whole Woman’s 
Health v. Cole, 136 S. Ct. 499 (2015) (No. 15-274), sub nom. Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292 (2016).
111 The median is seven days, while the average is 10 days. Moreover, poorer women wait two to three days longer than the typical woman. See 
Lawrence B. Finer et al., Timing of Steps and Reasons for Delays in Obtaining Abortions in the United States, 74 CONTRACEPTION 334, 338-43 
(2006).
112 Rachel K. Jones et al., Differences in Abortion Service Delivery in Hostile, Middle-Ground and Supportive States in 2014, WOMEN’S HEALTH 
ISSUES (2018), http://www.whijournal.eom/article/S 1049-3867(17)30536-4/abstract.
113 Sarah C.M. Roberts et al., Utah’s 72-Hour Waiting Period for Abortion: Experiences Among a Clinic-Based Sample of Women, 48 
Perspectives On Sexual & Reproductive Health 179,184 (2016).
114 Jessica N. Sanders et al., The Longest Wait: Examining the Impact of Utah’s 72-Hour Waiting Period for Abortion, 26 WOMEN’S HEALTH 
Issues 483,485 (2016).
115 Id.', Accord Deborah Karasek et al., Abortion Patients’ Experience and Perceptions of Waiting Periods: Survey Evidence Before Arizona’s 
Two-Visit 2 4-hour Mandatory Waiting Period Law, 26 WOMEN’S HEALTH ISSUES 60 (2016).
116 Rachel K. Jones & Jenna Jerman, How Far Did US Women Travel for Abortion Services in 20087,22 J. WOMEN’S HEALTH 706 (2013).

no
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Journal of Public Health found that six months after denial of abortion, women were less likely 
to be employed full time and were more likely to receive public assistance than were women 
who obtained abortions, differences that remained significant for 4 years.117 The study also found 
that women who were denied a wanted abortion were almost four times more likely to be below 
the federal poverty level compared to those who received an abortion.118 Women who were 
denied a wanted abortion were also less likely to achieve aspirational plans for the coming 
year,119 and more likely to remain in relationships with partners who subject them to physical 
violence.120 Healthcare refusals that lead to delays or effective denials of care, particularly 
reproductive health care, therefore not only affect women’s immediate health costs but also have 
fundamental negative economic and social consequences over many years—factors that HHS 
completely fails to acknowledge or take into account in this proposed rule.

The proposed rule’s potential impact on women’s healthcare, related healthcare costs, and 
economic security is substantial. Nonetheless, the NPRM entirely disregards these costs, 
particularly in the cost-benefit analysis portion of the rule. HHS’s priorities are clear: to expand 
the healthcare refusals, no matter the consequence. The NPRM’s failure to properly consider the 
very real and severe costs to women that could result from this regulatory proposal constitutes 
arbitrary and capricious rulemaking, and therefore the proposed rule should be withdrawn in its 
entirety.

E. The proposed rule would have negative health impacts on vulnerable 
populations worldwide.

The proposed rule seeks to expand the definition of healthcare entities in a way that potentially 
covers global health providers, encouraging individuals working under global health programs 
funded by HHS to refuse critical care in international settings. By including organizations that 
receive foreign aid funds through global health programs, the proposed rule extends the harm of 
refusals to vulnerable populations abroad. For example, in many of the countries where HHS 
implements global AIDS relief programs (“PEPFAR”), the populations served already face 
numerous barriers to care, including the broad and harmful refusal provision contained within the 
statute governing PEPFAR.121

The proposed rule opens up an additional front for discrimination against these populations by 
encouraging individual healthcare providers to deny the information and services they need.
Such action undermines the purpose of global health programs and the rights of those they intend 
to serve. This is particularly harmful in developing countries where many health systems are 
weak, there are shortages of healthcare providers and supplies, and individuals often travel long

117 Diana Greene Foster et al., Socioeconomic Outcomes of Women Who Receive and Women Who Are Denied Wanted Abortions in the United 
States, 108 Am. J. PUB. H. 407 (2018), http://ajph.aphapublications.org/doi/abs/10.2105/AJPH.2017.304247.
118 Id.
119UshmaD. Upadhyay et al., The Effect of Abortion on Having and Achieving Aspirational One-Year Plans, 15 BMC WOMEN’S HEALTH, 
no. 102, 1 (2015).

Sarah C.M. Roberts et al., Risk of Violence from the Man Involved in the Pregnancy after Receiving or Being Denied an Abortion, 12 BMC 
Medicine no. 144,1 (2014).
121 22 U.S.C. 7631(d) (“(d) Eligibility for assistance: An organization, including a faith-based organization, that is otherwise eligible to receive 
assistance ... (1) shall not be required, as a condition of receiving such assistance—(A) to endorse or utilize a multisectoral or comprehensive 
approach to combating HIV/AIDS; or (B) to endorse, utilize, make a referral to, become integrated with, or otherwise participate in any program 
or activity to which the organization has a religious or moral objection”).

120
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distances to obtain the services they need. Many of the individuals that encounter refusals will 
have nowhere else to go.

F. Provisions in the proposed rule go against HHS’ own mission 
statement/purpose.

By its own statement, HHS’ mission is to “enhance and protect the health and well-being of all 
Americans [. . . ] providing for effective health and human services, 
does not make even a feeble attempt at addressing how the rule would preserve, much less 
enhance, the health of patients who are treated by providers who avail themselves of federal 
refusal laws.

” 122 But the proposed rule

It is well-documented that discrimination already limits access to services for more vulnerable 
populations, and some religious entities have demonstrated a willingness to flout laws that seek 
to protect access to care. In the past, HHS’ OCR has investigated numerous complaints from 
transgender patients about being denied certain health services, ranging from routine to life­
saving care, due to the patient’s gender identity.123 In one such case, a transgender patient was 
denied a genetic screening for breast cancer because the insurer said the test was only for 
women, even though the screening was recommended by a doctor.124 Similarly, as articulated 
earlier in this comment, many women seeking emergency care for their pregnancies have had 
their care severely delayed, or outright denied, at Catholic hospitals.125 HHS should focus on 
enforcing EMTALA and other healthcare laws that make sure that patients get the care they 
need, not encourage entities to refuse to provide care. HHS’s failure to ensure that above all, 
patients receive the care they require indicates that the proposed rule is driven by ideology, 
instead of HHS’ mission to enhance the health of all Americans.

Finally, the proposed rule’s preamble fails to clarify protections for individuals and entities 
whose religious and moral values compel them to provide care—even though the Church 
amendment’s statutory text explicitly protects providers and entities that choose to provide 
abortion and sterilization services. The imbalance exposes the administration’s clear bias against 
abortion providers and foreshadows an OCR that will enforce federal refusal of care laws with an 
entirely one-sided focus that seeks to undermine access to care.

The Proposed Rule Is UnconstitutionalV.

In additional to the constitutional issues previously raised in this comment, including the 
proposed rule’s violation of due process rights and the substantial questions about 
constitutionality under the Spending Clause, the proposed rule is likely impermissible because it 
creates exemptions that run afoul of the Establishment Clause.

122 U.S. Department of Health and Human Services, About HHS, last visited Mar. 26, 2018, https://www.hhs.gov/about/index.html.
123 Dan Diamond, Transgender patients ’ complaints to HHS show evidence of routine discrimination, POLITICO, Mar. 7, 2018, 
https://www.politicopro.eom/health-care/article/2018/03/transgender-patients-complaints-to-hhs-show-evidence-of-routine-discrimination- 
390755.
124 Id.
125 See, e.g., Julia Kaye et al., Health Care Denied: Patients and physicians speak out about Catholic hospitals and the threat to women’s health 
and lives. May 2016, https://www.aclu.org/report/report-health-care-denied?redirect=report/health-care-denied.
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Federal law, and all regulations promulgated under federal law, must comply with the 
Constitution, including the Establishment Clause, which prohibits the government from creating 
religious exemptions to neutral, generally applicable rules in a manner that imposes burdens on 
third parties.126 Yet that is precisely what the NPRM proposes: HHS seeks to allow providers not 
only to opt out of providing care, but also to refuse to refer patients to a non-objecting physician 
and to even withhold information that could lead a patient to choose healthcare to which the 
provider objects. As a result, this rule would effectively constitute imposing a provider’s 
religious belief on a patient in a manner that burdens the patient, acting as a veto on the patient’s 
access to the care they request and need.

As discussed previously, denials and delays in healthcare, especially reproductive care, result in 
serious medical and even socioeconomic costs—burdens on third parties that this proposed rule 
completely fails to mitigate or even account for. But in this case, HHS has chosen to 
unconstitutionally prioritize certain religious ideologies that would impose harms on women 
over the government’s interest in eliminating discrimination, advancing women’s equality, and 
promoting access to healthcare. By granting a greater universe of objecting institutions and 
individuals the power to deny healthcare without ensuring that the patients will receive care, and 
thereby imposing harms on these third parties, the proposed rule violates the Establishment 
Clause of the U.S. Constitution and therefore should be withdrawn.

ConclusionVI.

In conclusion, we strongly oppose this proposed rule. For all the reasons stated above, we urge 
HHS to withdraw this regulation in its entirety. Thank you for the opportunity to comment. 
Sincerely,

The Center for Reproductive Rights

126 U.S. Const, amend. I.
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Christiana C\re
HEALTH SYSTEM

Management Suite
4755 Ogletown-Stanton Road
Newark, DE 19718

www.christianacare.org

March 27, 2018

Roger Severino
Director, Office for Civil Rights
Department of Health and Human Services
Hubert H. Humphrey Building
200 Independence Avenue, S.W., Room 515F
Washington, DC 20201

Re: HHS—OCR—2018—0002, Protecting Statutory Conscience Rights in Health Care; Delegations of 
Authority; Proposed Rule (Vol. 83, No. 18) Jan. 26, 2018.

Dear Mr. Severino:

l write on behalf of Christiana Care Health System, headquartered in Wilmington, Delaware, a nationally 
recognized and leading regional health system with two academic hospitals, four campuses, and more 
than 50 outpatient sites of care to serve our community.

Thank you for the opportunity to comment on the Department of Health and Human Services (HHS) 
Office for Civil Rights’ (OCR) proposed rule (hereinafter the "Proposed Rule") regarding certain statutory 
conscience protections, including requirements that Christiana Care and other health systems post 
notices of protections against religious discrimination on employee manuals and other documents, and 
gives HHS and OCR the ability to enforce protections for the exercise of religious conscience rights of 
medical providers.

Christiana Care’s mission is simple, and begins with the statement that "we serve our neighbors as 
respectful, expert, caring partners in their health." We are concerned that the scope of the Proposed 
Rule is significantly broader than existing federal and state regulations and is contrary to our 
longstanding commitment to health equity and non-discrimination, which includes a commitment to 
provide equitable care to members of our community regardless of their race, religion, national origin, 
gender identity, LGBTQ status, and other legally protected classifications.
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We are proud of our status as a nationally recognized Leader in LGBTQ Healthcare Equality,1 and are 
concerned that the open-ended protections for providers to decline to care for patients on the basis of 
religious objections in the Proposed Rule could jeopardize our ability to continue to provide respectful, 
expert care to patients and their families, our commitment to non-discrimination, and our ability to 
provide equitable access to health care services for all of the members of our community.

Our mission is well known to our 11,600 employees, as is our commitment to ensuring that our 
caregivers' needs are met. To that end, Christiana Care has developed and implemented policies and 
procedures that balance the provision of conscience protections and other reasonable accommodations 
for the religious beliefs of our caregivers with our obligations to provide appropriate and necessary care 
to our patients. Our Patient Rights and Responsibilities Policy, for example, informs patients of the "right 
to quality care regardless of [the patient's] race, religion, sex, national origin, age, disability, veteran 
status, sexual orientation, gender identity or expression, source of payment or any other status that is 
an illegal basis for discrimination."

Existing federal and state laws protect health care workers who express religious objections related to 
performing certain procedures. In addition to our substantive concerns, we are concerned that the 
Proposed Rule, in its current form, will require significant revisions to our existing policies and 
procedures, with considerable compliance, training and communications costs associated therewith.7

We appreciate your consideration of these comments on this important issue.

Sincerely,

Bettina Tweardy Riveros, Esq. 
Chief Health Equity Officer 
Christiana Care Health System

https://news.christianacare.orB/2017/05/christiana-care-hospitals-earn-leader-in-lBbtq-healIhcare-equality-
desisnation/
1 We are aware of the HHS estimate that the Proposed Rule will cost $312.3 million to implement in the first year 
alone, https://www.federalreeister.eov/documents/2018/01/26/2018-01226/protectine-statutorv-conscience-
rights-in-health-care-deleeations-of-authoritvMopen-comment
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!

RESOLUTION 2018-30233

A RESOLUTION OF THE MAYOR AND CITY COMMISSION OF 
THE CITY OF MIAMI BEACH FLORIDA, OPPOSING A RULE 
PROPOSED BY THE U.S. DEPARTMENT OF HEALTH AND 
HUMAN SERVICES, ENTITLED “PROTECTING STATUTORY 
CONSCIENCE RIGHTS IN HEALTH CARE; DELEGATIONS OF 
AUTHORITY” WHICH, AMONG OTHER THINGS, WOULD 
BROADLY EXPAND OPPORTUNITIES FOR HEALTH CARE 
WORKERS TO REFUSE TO PARTICIPATE IN CERTAIN 
MEDICAL PROCEDURES ON THE BASIS OF A MORAL OR 
RELIGIOUS OBJECTION; AND DIRECTING THE CITY 
ATTORNEY TO TRANSMIT THIS RESOLUTION AND THE 
COMMENTS SET FORTH HEREIN TO THE U.S. DEPARTMENT 
OF HEALTH AND HUMAN SERVICES.

WHEREAS, the City of Miami Beach (“City”) Human Rights Ordinance, codified in 
Chapter 62 of the City Code, declares that “there is no greater danger to the health, morals 
safety and welfare of the city and its inhabitants than the existence of prejudice against one 
another and antagonistic to each other because of actual or perceived differences of race, color, 
national origin, religion, sex, intersexuality, gender identity, sexual orientation, marital and 
familial status, age, disability, ancestry, height, weight, domestic partner status, labor 
organization membership, familial situation, or political affiliation”; and

WHEREAS, the Human Rights Ordinance also declares that “prejudice, intolerance, 
bigotry and discrimination and disorder occasioned thereby threaten the rights and proper 
privileges of its inhabitants and menace the very institutions, foundations and bedrock of a free, 
democratic society”; and

WHEREAS, in view of this policy, the City’s Human Rights Ordinance prohibits 
discrimination in employment, public accommodations, housing, and public services, on the 
basis of the classification categories identified above; and

WHEREAS, the City is a longstanding municipal leader in ensuring the civil rights of its 
diverse and cosmopolitan population; and

WHEREAS, on January 28, 2018, the Office of Civil Rights (“OCR”), Office of Secretary 
of Health and Human Services (“HHS”) published a notice of proposed rule, entitled “Protecting 
Statutory Conscience Rights in Health Care; Delegation of Authority” (“Proposed Rule”); and

WHEREAS, the Proposed Rule creates a new “Conscience and Religious Freedom 
Division” in the HHS OCR; and

WHEREAS, the stated purpose of the Proposed Rule is to “protect the rights of persons, 
entities, and health care entities to refuse to perform . . . health care services or research 
activities to which they may object for religious, moral, ethical, or other reasons”; and

WHEREAS, the Proposed Rule authorizes HHS and, specifically, the OCR to protect 
workers and penalize organizations that do not allow workers to express their religious and 
moral objections; and
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WHEREAS, the Proposed Rule will also allow providers and facilities to opt out of 
providing counselling services, referring services in Medicaid and Medicare Advantage 
programs, advance directives, Global Health Programs, and compulsory health programs, such 
as immunization, hearing screening, occupational illness testing, and mental illness testing; and

WHEREAS, the Proposed Rule is estimated to impact somewhere between 364,640 to 
571,412 entities, including public and private hospitals, specialty hospitals (substance abuse, 
maternity, cancer), youth services, shelters, nursing and hospice facilities, offices of mental 
health practitioners, and family planning centers; and

WHEREAS, the Proposed Rule may have far-reaching consequences and be used to 
justify discrimination against the City’s constituents, including women, members of the LGBTQ+ 
community, and persons living with HIV; as well as individuals seeking birth control 
prescriptions, emergency contraception, lifesaving abortion, in-vitro fertilization (including for 
unmarried patients, same-sex couples, and interracial couples), hormone therapy for 
transgender or intersex patients, gender confirmation surgery, human papillomavirus (“HPV”) 
vaccines, counseling, mental health care or a reference for mental health services; and

WHEREAS, the City Commission of the City of Miami Beach respects the right of 
individuals to freely practice their religion but opposes any measure that permits the use of 
religion to perpetuate prejudice and authorize discrimination against others.

NOW, THEREFORE, BE IT DULY RESOLVED BY THE MAYOR AND CITY 
COMMISSION OF THE CITY OF MIAMI BEACH, FLORIDA, that the Mayor and the City 
Commission hereby oppose the rule proposed by the U.S. Department of Health and Human 
Services, entitled “Protecting Statutory Conscience Rights in Health Care; Delegations of 
Authority” which, among other things, would broadly expand opportunities for health care 
workers to refuse to participate in certain medical procedures on the basis of a moral or 
religious objection; and direct the City Attorney to transmit this Resolution and the comments set 
forth herein to the U.S. Department of Health and Human Services.

PASSED and ADOPTED this 7 day of . 2018.

ATTEST:

3/u/tr GeTBer

2£v
Rafael Granado 
City Clerk

* i/r' j r**(Sponsored by Commissionei|^J'ch^^h((§'b,hgYiialF'1'1'

APPROVED AS TO 
FORM & LANGUAGE 
& FOR EXECUTION

<<s
S'

I-}-*F:\ATTO\KALN\RESOLUTIONS\Oppose HHS Propy

DateCity Attorney
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NVC
March 27,2018

Via electron k aubmlntoo

Re: Protecting Statutory Conadence Rights in Health Care; Delegations of Authority 
(Docket No.: HHS-OCR-2018-0002)

To Whom H May Concern:

The New York City Commission on Human Rights, the New York City Department of Health 
and Mental Hygiene, the New York City Department of Social Service*, and NYC Health ♦ 
Hospitals write to express our opposition to the United States Department of Health and Human 
Services' (HHS) proposed regulations entitled, Protecting Statutory Conscience Rights in Health 
Care; Delegations of Authority.

HHS’ proposed rule will cause serious harm to the health and well-being of New Yorkers. It will 
erect barriers to the delivery and receipt of timely, high quality health care. R Will foster a new 
standard of selective and discriminatory treatment for many of our moat vulnerable populariona. 
It will also multiply the administrative burdens that health care organizations shoulder to address 
time-sensitive health conditions. Finally, it will infringe on the ability of state and local 
governments to enforce their laws and policies. In the face of these significant harms, we urge 
HHS to rescind this rule.

The Proposed Rule Will Harm Pa deals

The proposed rule elevates healthcare providers’ personal beliefs over patient health. It gives 
providers wide latitude in opting out of treating patients. Undoubtedly, providera will deny care 
to patients who need it. At a minimum, a denial will mean that patlenta who are turned away will 
experience delays and increased expenses in receiving care. But in many cases, delay will 
effectively mean denial, particularly where tune is of the essence or locating a suitable alternate 
provider is not feasible. The denial of care will be the end of the road in many patients' search 
for treatment.

Indeed, finding an alternate provider is no simple task. Health plans have limited provider 
networks, caps on the number of specialty visits, and steep cost-sharing obligations. Workers 
have limited or no sick leave, and forcing them to visit a second provider to accommodate the 
fiiit provider’s beliefs means that many patients will have to decide between taking care of their 
health and making a living. That is no choice at all, and many patients will forego care that they 
otherwise would have received.

Similarly, many people live in areas with a limited number of primary care doctora, specialist*, 
and specialty care facilities. They may be forced to travel great distances to find a provider 
willing to treat them. Patients who are elderly, patients with disabilities, and patients under the 
age of majority may be completely unable to access an alternate healthcare provider if refoaod
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core. During nn emergency such os o notional disaster, thoro may be only one ncccsaiblc 
provider.

The denials of care that will result if the proposed rule is adopted will have severe and often 
irreversible consequences: unintended pregnancies, disease transmission, medical complications 
and anguish in the last days of life, and death. For example:

Post-exposure prophylaxis for HIV should be initiated within 36 hours, but not beyond 72 
hours after potential exposure.
Rmcrgcncy contraception is most effective at preventing pregnancy if taken as soon as 
possible after sexual intercourse.
Contraceptives and pre-exposure prophylaxis for HIV arc effective only if accessed prior 
to a sexual encounter.
There is a window for a safe, legal abortion, and a narrower window for medication 
abortion. In the cosc of ectopic pregnancy or other lifo-tlircatcning complication, on 
abortion may need to be performed immediately.
Opiate users denied methadone or buprenorphinc remain at increased risk of overdose, 
and naloxone must be administered quickly to reverse drug overdose.
Persons with suicidal ideaiioo need immediate care to prevent self-harm.
Refusing to honor a person’s end-of-life wishes prolongs suffering

In short, ihc proposed rule will onusc long-lasting and irreparable harm to patients.

The breadth of the proposed rule is extraordinary, all but guaranteeing that patients will be 
denial essential health care. Extending protections to health plans, plan sponsors, and third-party 
administrators that receive federal funds may prompt health plans to ccaae coverage for abortion, 
contraceptives, health core related to gender transition, and other services. Allowing anyone 
“with an articulable connection to a procedure, health service, health program or research 
activity" to raise an alleged conscience objection, means that the myriad of participants In a 
healthcare encounter—from intake and billing staff to pharmacists, translators, radiology technicians, and phlcbotomists—can refuse to participate in service delivery. This will cause 
untold disruptions and delays for patients. And the expansive definitions of "assist in the 
perforniance'* and “referral" mean that healthcare providers - after refilling to care for a patient - 
will not even need to provide a referral or other necessary information for a patient to seek care elsewhere.

The negative health impact of denied care is profound. In the case of infectious diseaw, there is 
societal impact: delays in diagnosis, prophylaxis and treatment increase the likelihood of 
individual disease progression and transmission to others. The consequences of untreated 
substance use disorders are likewise far-reaching. Compounding matters, the harmful effects of 
the proposed rales will be felt most acutely by individuals and communities that already face 
great challenges accessing the care that they need , people of color, low-Incomc persons, women, 
clnldien, people with tubsunce use di&oidm, and lesbian, gay. bisexual, Iransgendcr, queer, intersex and gender nonconforming (“LGBTQI") persons.

2
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The Proposed Rule Will Lead Jo DIscrimlBalioo Against Already Vulnerable Populations

The rale gives healthcare providers a free pass to discriminate based on a patient's identity and 
against any patient whose actions or decisions conflict with the provider's alleged conscience 
objection.

Discrimination by health care providers marginalizes and stigmatizes patients, driving them 
away flora care systems. It has long-term destructive consequences for the health and well-being 
of patients and communities that already bear the brant of discrimination. Women and LGBTQ1 
people will find themselves denied care at alarming rates. Providers may refuse to prescribe 
contraceptives to women who are not married, fertility treatment to same-sex couples, pre- 
exposure prophylaxis to gay men, or counseling to LGBTQI survivors of hate or intimate partner 
violence. Transgender patients are likely to be refined medically necessary care like hormone 
therapy, and substance users may be denied medications to treat addiction or reverse drag 
overdose.

The impact of such discrimination extends far beyond the individual patient encounter. For 
example, LGBTQI youth that arc denied services and psychosocial support show a lasting 
distrust of systems of care.' Concerns regarding stigma may also make patients reluctant to reach 
out to loved ones for support, as has been shown with women who have had abortions.'1

This never-before-seen license to pick and choose the type of patient and nature of care that a 
clinician or organization will provide runs counter to principles of comprehensiveness and 
inclusion that have long guided the federal government's oversight of key health care programs 
and the operation of the country’s health care delivery system.

The Proposed Rule Creates New Administrative Burdens for ■ Strained Health Care 
System

The extraordinary breadth of the proposed rale will result in significant and costly administrative 
burdens on an already-strained healthcare system. The proposed rule places healthcare entities in 
the precarious position of having to accommodate various ethical beliefs held by thousands of 
staff, regardless of how tenuous those staffs' connection to the clinical encounter. Also, by 
prohibiting employers from withholding or restricting any title, position or status from staff that 
refuse to participate in care, healthcare entities are limited in being able to move staff into 
positions where they will not disrupt care and harm patients. Thus, doctors in private practice 
will be prohibited from firing any staff who refuses to assist, and thereby stigmatizes and harms, 
LGBTQI patients. Emergency departments, ambulance corps, mental health hotlines, and other 
urgent care settings may need to increase the number of shift staff to ensure sufficient coverage 
in case of a refusal to work with a patient. This will have a very real financial impact on 
healthcare facilities, including govemment-ran and subsidized clinics and hospital systems. This 
is a costly proposition that flies in the face of the federal government's Hated goal of reducing 
administrative burdens within the health care system.

3
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The Proposed Rule Infringe! on Slate and Local Government!' Ability to Enforce Their 
Laws and Policies and Conflicts with Patient Protections

The proposed rule may impact the ability of State and local governments to enforce the full 
scope of their health- and insurance-related laws and policies by conditioning the receipt of 
federal ftmding on compliance with the rule. Similarly, it may leave provider! caught between 
conflicting mandates. The New York City Human Righu Law (“City Human Rights Law“X for 
example, like many state and local nondiscrimination laws, protect* patients from discrimination 
based on sexual orientation, gender (including gender identity), marital status, and disability.

Protecting vulnerable population! from discrimination and misinformation is of paramount 
importance to New York City. The City Human Rights Law is one of the most comprehensive 
civil rights laws in the nation, prohibiting discrimination in health care aettings baaed on, among 
other things, a patient'* race, age, citirenship status, and religion. A provider'! refusal to serve a 
patient pursuant to the proposed rule may be a violation of state and local laws, some of which 
are enforced through the imposition of injunctive relief and substantial financial penalties. 
Violations of the City Human Right* Law, for example, can lead to the imposition of penalties of 
up to $250,000 per violation.

We oppose regulations that allow personal beliefs to trump science at the expense of vulnerable 
populations’ access to health care. We oppose systems that compromise our duty to protect and 
improve the health of City residents. We oppose actions that sanction discrimination against 
patients based on who they are or what health conditions they have.

We urge HHS to rescind the proposed rule.

Sincerely^

y*
./StcyfriJ'anks >

Commissioner
New York City Department of 
Social Services ... /

Mitchell Katz. MD 
President and Chief Executive Officer 
New York City Health and Hospitals

Mary T. Bassett, MD, MPH 
Commissioner
New York City Department of 
Health and Mental Hygiene

Ci
Chair CommiKioner 
New York City Commission-©^ 
Human Rights

'SutxB'-rAb'rtonJMol.': mi.GadingConmioa Tktnpyi S^ppoii ng ind AfTlrnimg t.GDT'Q Vou* HHS
i*i on, 201),Publ No. (SMA) I1.4V2B MO. SubMace AIhik lod Mcxil Health
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General Comment
Thank you for the opportunity to comment on an amendment to RIN 0945-ZA03, which would expand moral 
and conscience objections for medical professionals. As an advocate for vulnerable populations including 
people experiencing homelessness and those in protected classes, we are very concerned about this proposed 
rule. I have attached the signatures of over 200 people in Colorado that are joining us in our opposition to 
this rule.

People experiencing homelessness are already the victims of discrimination and biases that create challenges 
to attaining services to lead a healthy and successful life. We know that denying care does not negate the 
health needs of these vulnerable populations and instead costs taxpayers significantly more money. For 
example, a recent survey by the Center for American Progress shov/ed that LGBTQ people experience 
discrimination In health care settings; that discrimination discourages them from seeking care; and that 
LGBTQ people may have trouble finding alternative services if they are turned away. In that same study, 8 
percent of respondents said that a doctor or other health care provider refused to see them because of their 
actual or perceived sexual orientation. I am gravely concerned that this number would increase at an 
alarming rate, forcing the LBGTQ community into the shadows.

This rule would allow for any staff person to claim a moral objection to a client based on biases around 
medical treatment for critical health issues including HIV/AIDS, Hepatitis C, tuberculous, and substance use 
disorders. In 2017, more than 10,000 people experiencing homelessness nationwide reported having HIV/ 
AIDS in 2017; and between 2000 and 2015, over half million people died from drug overdoses in the United 
States. We have a moral obligation to work to protect our neighbors from preventable deaths.

While I understand the proposed rule is intended to protect medical professionals, I am concerned about the 
unintended consequences of people experiencing homelessness, often those in a protected class, falling victim 
to discrimination and losing access to the health care they desperately need.

Please reconsider the amendment RIN 0945-ZA03 and protect vulnerable populations receiving medical care.

Attachments

Petition Sign On
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Colorado Consumer 

Health Initiative

March 27, 2018

U.S. Department of Health and Human Services 
Office for Civil Rights
Attention: Conscience NPRM, RIN 0945-ZA03 
Hubert H. Humphrey Building 
Room 509F
200 Independence Avenue, S.W.
Washington, D.C. 20201

RE: Public Comment in Response to the Proposed Regulation, Protecting 
Statutory Conscience Rights in Health Care RIN 0945-ZA03

To Whom it May Concern:

The Colorado Consumer Health Initiative (CCHI) is writing in response to the 
request for public comment regarding the proposed rule entitled, "Protecting 
Statutory Conscience Rights in Health Care" published January 26, 2018. CCHI is a 
state-based nonprofit, nonpartisan membership organization dedicated to ensuring 
access to quality, affordable, and equitable health care for all Coloradans. Through 
our forty-five member organizations, CCHI represents about 500,000 Coloradans.

This proposed regulation would exacerbate the challenges that many patients— 
especially women, LGBTQ people, people of color, immigrants and low-income 
people—already face in getting the timely and affordable health care they need. This 
rule would expose vulnerable patients to increased discrimination and denials of 
medically-indicated care by broadening religious health care provider exemptions. 
Moreover, while protecting health providers who deny care, the rule would provide 
no protections for patients who are being denied care—even in emergencies. As 
drafted, the rule would not even require that patients be informed of all their 
potential treatment options and referred to alternative providers of needed care.

This proposal is in direct opposition of the pursuit of "patient-centered care." We 
urge the administration to put patients first, and withdraw the proposed regulation 
because of the serious problems enumerated below.

1420 Ogden St. Ste. A1 3C3 563 9108 cohealthlnltlatlve.org

@cohealthacce»Denver. CO 80218
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1. Expanding religious refusals can exacerbate the barriers to care that LGBTQ 
Coloradans already face and potentially allow denial of any health care 
service based on a provider's personal beliefs or religious doctrines.

LGBTQ people, along with other vulnerable groups around the country, already face 
enormous barriers to getting the care they need.1 Accessing quality, culturally 
competent care, and overcoming outright discrimination is an even greater 
challenge for those living in areas with already limited access to health providers. 
The proposed regulation threatens to make access to care even harder, and for 
some people nearly impossible.

For example, a nationwide 2015 survey of nearly 28,000 transgender adults found 
that respondents needed to travel much further to seek care for gender dysphoria, 
than for other sen-ices.2 This means if these patients are turned away or refused 
treatment, it is much harder—and sometimes simply not possible—for them to find 
a viable alternative. In a recent study, nearly one in five LGBTQ people, including 
31% of transgender people, said that it would be very difficult or impossible to get 
the health care they need at another hospital if they were turned away. That rate 
was substantially higher for LGBTQ people living in non-metropolitan areas, with 
41% reporting that it would be very difficult or impossible to find an alternative 
provider.' For these patients, being turned away by a medical provider is not just an 
inconvenience: it often means being denied care entirely with nowhere else to go.

Existing refusal of care laws (such as for abortion and sterilization services) are 
already being used across the country to deny patients the care they need4. The

See, e.g.. Institute of Medicine, The Health of Lesbian, Gay, Bisexual, and Transgender PeoDle: Building a Foundation for 
Better Understanding (2011), http://www.lom.edu/Reports/2011/The-Health-of-Lesblan-Gay-Blsexual-and-Transgender- 
People.aspx; Sandy E. James et al.. The Report of the U.S. Transgender Survey 93-126 (2016),
w\v\v.ustranssurvey.org/report; Lambda Legal. When Health Core Isn't Caring: Lambda Legal's Survey on Discrimination 
Against L6BTPeople and People Living v/ith HIV (2010), http://www.lambdalegal.org/publications/when-health-care-isnt- 
caring; Shabab Ahmed Mirza & Caitlin Rooney, Discrimination Prevents LGBTQ People from Accessing Health Core (2016), 
https://www.americanprogress.org/issues/lgbt/news/2018/01/18/445130/discrimination-prevents-lgbtq-people- 
accessing-health-care.
: Sandy E. James et al.. The Report of the U.S. Transgender Survey 99 (2016), www.ustranssurvey.org/report 

Shabab Ahmed Mirza & Caitlin Rooney, Discrimination Prevents LGBTQ People from Accessing Health Care (2016), 
https://www.americanprogress.org/issues/lgbt/news/2018/01/18/445130/discrimination-prevents-lgbtq-people- 
accessing-health-care.
‘ See. e.g., Refusals to Provide Health Core Threaten the Health and Lives of Patients Nationwide, Nat'i Women's L. Ctr. 
(2017), https://nwlc.orc/resources/refusals-to-provide-health-care-threaten-the-health-and-lives-of-patients-nationwide/;

1420 N. Ogden Suite Al 
Denver, CO 80218

cohealthinitiative.org3C3 563 9108

gpcohealthaccoss
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proposed rule attempts to expand on these laws. Specifically, the Department and 
its Office for Civil Rights (OCR) are attempting to require a broad swath of entities 
to allow individuals to refuse “any lawful health senice or activity based on 
religious beliefs or moral convictions.”'

This expansive interpretation could lead to provider denials based on personal 
beliefs that are biased and discriminatory, such as objections to providing care to 
people who are transgender or in same-sex relationships. In Colorado, 21% of 
suneyed LGBT Coloradans reported health care workers refused services, and 28% 
reported their sexual orientation prevented them from receiving needed care.6

We are concerned about further enabling care denials by providers based on their 
non-scicntific personal beliefs about other types of health services.

2. The proposed rule conflicts state and local government ef forts to protect 
patients’ health and safety, including their nondiscrimination laws.

By claiming to allow individuals and institutions to refuse care to patients based on 
the providers' religious or moral beliefs in such a sweeping way, the proposed rule 
creates conflicts with hundreds of state and local nondiscrimination laws around 
the country that apply to health care, including Colorado’s own anti-discrimination 
laws'. Moreover, the proposed rule invites states to further expand refusals of care 
by making clear that this expansive rule is a floor, and not a ceiling, for religious 
exemption laws.8

3. The regulation lacks safeguards to protect patients from harmful refusals of 
care, especially in emergency situations.

The proposed regulation is dangerously silent in regards to the needs of patients 
and the impact that expanding religious refusals can have on their health. The 
proposed regulation includes no limitations to its sweeping exemptions that would 
protect patients’ rights under the law and ensures that they receive medically

Utllev, l., et al. Miscarriage of Medicine, MergetWatch and the ACLU (2013), https://www.aclu.Ofg/report/mlscarrlage- 
medldne,
’ Protecting Statutory Conscience Rights in Health Care: Delegations of Authority. 83 Fed. Reg. 3880 (proposed Jan. 26, 
2018) (to be codified at 45 C.F.R. pt. 88) [hereinafter Rule).
' http://www.one-colorado.org/wp-content/uploads/2012/01/OneColorado_HealthSurveyResults.pdf 

http://www.ncsl.org/research/civil-and-criminal-iustice/state-public-accommodation-laws.aspx 
See, e.g., Rule. Supra note 1, at 3888-89.

1420 N. Ogden Suite Al 
Denver, CO 80218

cohealthinitiative.org3C3 563 9108 3
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warranted treatment. Any extension of religious accommodation should always be 
accompanied by equally extensive protections for patients to ensure that their 
medical needs remain paramount, and that they are able to receive both accurate 
information and quality health services.

The expanded religious exemptions in the proposed regulations also conflict with 
many patient protections in federal laws like the Affordable Care Act and the 
Emergency Medical Treatment and Active Labor Act. Because the proposed rule does 
not mention EMTALA or contain an explicit exception for emergencies, some 
institutions may believe they are not required to comply with EMTALA’s 
requirements. This could result in patients in emergency circumstances not 
receiving necessary care.

4. Health care institutions would be required to notify employees that they have 
the right to refuse care, but would not be required to notify patients about the 
types of care they will not be able to receive at that hospital, pharmacy, clinic or 
doctor’s of pee.

The rule sets forth extensive requirements for health care institutions, such as 
hospitals, to notify employees about their refusal rights, including how to file a 
discrimination complaint with OCR. The rule requires posting of such notices on the 
employer’s website and in prescribed physical locations within the employer's 
building. The rule also sets forth the expectation that OCR would investigate or do 
compliance reviews of whether health care institutions are following the posting 
rule.®

By contrast, the rule contains no requirement that patients be notified of 
institutional restrictions on provision of certain types of care. Such notification is 
essential because research has found that patients are often unaware of service 
restrictions at religiously-sponsored health care institutions.10

9 Th« notlc# requirement Is spelled out in section 88.5 of the proposed rule.
>» See. for example, Freedman. Lori R.. Ludana E. Hebert, Molly F. Battlstelll, and Debra B. Stulberg. Religious hospital 
policies on reproductive care: what do patients want to know? American (ournal of Obstetrics & Gynecology 218, no. 2 
(2018): 251-el, accessed here: http://ww\va)og.org/arttcle/S0002-9378( 17)32444-4/l\illtext; also Guiahl, Maryam, 
Icanellc Shecdcr, and Stephanie T cal, Are women aware of religious restrictions on reproductive health at Catholic 
hospitals? A survey of women's expectations and preferences fur family planning care, Contraception and Stulberg. D., et 
all, accessed here: http://www.conEraccptionJournal.org/artlcle/S0010-7824(14)00358-8/fulltext; Do women know 
when their hospital is Catholic and how this affects their care? Restrictions In Catholic Hospitals (PARRCH) national

1420 N. Oeden Suite A1 
Denver, CO 80218
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Conclusion

The proposed rule goes far beyond established law and most importantly will put 
the health and potentially even the lives of patients at risk. We urge you to withdraw 
the proposed rule. The proposed rule will allow religious beliefs to dictate patient 
care by unlawfully expanding already harmful refusals of care. The proposed rule is 
discriminatory, violates multiple federal statutes and the Constitution, fosters 
confusion, and harms patients contrary to the Department’s stated mission. For all 
of these reasons the Colorado Consumer Health Initiative calls on the Department 
to withdraw the proposed rule in its entirety.

Sincerely,

Caitlin Westerson 
Policy Manager
Colorado Consumer Health Initiative
nvesterson "cohcalthinitiative.org

Terrell Blci
Policy and Outreach Fellow 
Colorado Consumer Health Initiative
ibid •'oheallhlnituiil'v iiil;

survey. Contraception, Volume 96, Issue 4,268-269,accessed here: 
Imp- f l www conrrvif ptton[ournal.org/article/SOO 10-7824(17)302 3 S-4/ftilltext: a

1420 N. 0£d«n Suite A1 
Denver, CO S0213

cohealthinitiative.ore3C3 563 910S b

@cohealthacco»
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March 27, 2018
U.S. Department of Health and Human Services 
Office for Civil Rights
Attention: Conscience PROPOSED RULE, RIN 0945-ZA03 
Hubert H. Humphrey Building 
Room 509F
200 Independence Avenue, S.W.
Washington, D.C. 20201

RE: Public Comment in Response to the Proposed Regulation, Protecting Statutory Conscience Rights 
in Health Care RIN 0945-ZA03

The Commonwealth of Pennsylvania Departments of Aging, Health, Human Services, Drug and Alcohol 
Programs, and Insurance have prepared the following in response to the request for public comment 
regarding the proposed rule entitled, "Protecting Statutory Conscience Rights in Health Care" published 
January 26, 2018. These agencies have deep concerns that this proposed rule ignores the needs of the 
patients and individuals served by HHS' programs and creates confusion about the rights and 
responsibilities of health care providers and entities. Additionally, there is uneasiness in that this 
proposed rule overstates statutory authority and seeks to dramatically expand the reach of the 
underlying statutes with potentially disastrous consequences. Not only does this proposed rule put at 
risk positive health care outcomes and access to health care for tens of thousands of people, it treads on 
states' efforts to protect patients and constituents and puts millions of federal funds in jeopardy. Thus, 
the agencies stated above urge the U.S. Department of Health and Human Services (HHS) Office for Civil 
Rights (OCR) to withdraw the proposed rule.

Exacerbating Barriers to Quality Health Care for Vulnerable

Dr. Rachel Levine, Secretary for the Pennsylvania Department of Health, met with Roger Severino, the 
Director for the HHS Office of Civil Rights, on November 14, 2017 to particularly discuss LGBTQ health 
issues. Despite this, the proposed rule does not consider the health issues raised during that meeting. 
Pennsylvania agencies are concerned that this rule will hinder their efforts to address negative and 
disparate patient health care outcomes and access to health care especially for LGBTQ people, women, 
and other vulnerable groups that already face enormous barriers to getting competent and affirming 
care.

For those living in areas with already limited access to health providers, finding quality, culturally 
competent care is already a challenge. If then they are turned away or refused treatment, it will be 
harder if not impossible for them to find a viable alternative. For example, in a recent study published 
by the Center for American Progress, nearly one in five LGBTQ people, including 31% of transgender 
people, said that it would be very difficult or impossible to get the health care they need at another 
hospital if they were turned away from settings where they currently receive care. That rate was 
substantially higher for LGBTQ people living in non-metropolitan areas, with 41% reporting that it would 
be very difficult or impossible to find an alternative provider. For these patients, being turned away by a 
medical provider is not just an inconvenience; it often means being denied care entirely with nowhere 
else to go.
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These populations already experience significant discrimination from health care providers, and in many 
cases these vulnerable populations have little recourse or resources to seek justice. However, through 
the Conscience and Religious Freedom Division, health care providers would be able deny patients care 
and remain protected under the guise of religious liberty according to HHS.

The following are examples of scenarios that have and will occur:

Doctors refusing to see transgender patients, even for general medical concerns
Health professionals refusing care to someone living with HIV/AIDS, or refusing prescriptions for
pre-exposure prophylaxis
Pediatricians refusing to treat the children of same-gender couples
Emergency Department/Emergency Medical Services workers refusing to transport or provide 
emergency care to minority patients
Medical professionals refusing to acknowledge homophobic rape (i.e., rape perpetrated due to 
perceived sexual or gender identity)
Medical professionals denying care to individuals who have had abortions at any point for any
reason, or denying pre- or post- care for terminated pregnancies
Behavioral health professionals refusing to provide information or counseling

This proposed rule attempts to expand religious exemptions while ignoring the prevalence of 
discrimination and damage it causes especially in vulnerable communities. If finalized, the rule would 
significantly expand the ability of heath care providers to withhold treatment or services based on 
religious or moral ground. And, thus will put thousands of people at risk of facing negative health 
consequences simply from the increased barriers or steps to acquiring care.

Broad Expansion That Lacks Safeguards

Though religious exemptions can have value, OCR fails to balance the need for exemptions with 
limitations or safeguards relating to the needs of patients and their own rights. Thus, the rule conflicts 
with the Establishment Clause of the First Amendment which requires the government to adequately 
account for burdens a religious accommodation may impose on others, including patients, and prohibits 
granting accommodations when they would materially harm any third party. Furthermore, the 
proposed rule is in conflict with many existing patient protections in federal laws like the Affordable 
Care Act, Emergency Medical Treatment and Active Labor Act, and it conflicts with established standards 
such as Title VII.

These inconsistencies create confusion and will allow for unprecedented discrimination and refusal of 
services, which undermines the intent and integrity of health and human services programs, and even 
runs contrary to HHS' own mission. HHS' belief that it is appropriate to apply the general principles of 
nondiscrimination on the basis of religious belief or moral conviction is nonsensical. It is unclear how 
doctors and nurses can adhere to their professional standards and ethics codes while also claiming 
religious belief or moral conviction as a basis to not provide health care services. A shift in this direction 
by HHS will increase religious-based mistreatment. It will invite health and human services professionals 
to ignore existing law and medical standards, and it will go against person-centered approaches and
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evidence-based practices that have been at the core of social service and public health delivery for 
decades.

Ignores States' Efforts to Protect Patients

Pennsylvania agencies are concerned that this proposed rule is an attempt to supersede laws and 
policies passed by state and local governments to ensure patients' access to health care and human 
services. Pennsylvania Governor Tom Wolf and his administration are committed to doing right by all 
Pennsylvanians and providing people the protections and respect they deserve. Since Pennsylvania is 
one of the states that lacks a comprehensive and consistent framework of legal protections in areas like 
non-discrimination, the commonwealth is particularly susceptible to shifts of this kind at the federal 
level. This is why the Governor and his administration have been champions for equal protections. 
Such efforts include expanding prohibitions in non-discrimination language in employment and 
contracting, promoting access to affirming and affordable health care through, for example, Medicaid 
expansion, and calling on the General Assembly to pass comprehensive non-discrimination laws and 
resource reproductive health programs.

This proposed rule grants OCR broad investigative authority and the ability to expand reporting 
requirements and allows for harsh penalties. For these reasons, Pennsylvania Health and Human 
Services Departments have significant concerns with how OCR will use such powers and information 
gathered by the office. There are concerns that this could lead to prejudice in consideration of future 
applications for federal funds or penalize a currently funded entity in ways that would be extremely 
harmful or costly. Additionally, the oversight provisions are vague, which undermines the federal 
government's own ability to properly enforce its own laws and regulations.

In summary, the Pennsylvania Departments of Aging, Health, Human Services, Drug and Alcohol 
Programs, and Insurance vehemently oppose the proposed rule entitled "Protecting Statutory 
Conscience Rights in Health Care" published January 26, 2018 and strongly urge HHS to withdraw the 
rule. The proposed rule will increase barriers for tens of thousands of people seeking health care of all 
types and lead to a multitude of adverse health outcomes. The proposed rule is vague and in conflict 
with numerous federal laws and statutes, which will lead to great confusion among health and human 
services practitioners and difficulty in enforcing regulations for OCR. Lastly, the proposed rule greatly 
impedes states’ efforts and responsibility to protect their constituents and threatens the distribution 
and receipt of millions of dollars in federal funds.

Sources:

American College of Obstetrics and Gynecologists, Health Disparities in Rural Women (2014),
https://www.acog.org/Clinical-Guidance-and-Publications/Committee-Opinions/Committee-on-Health-
Care-for-Underserved-Women/Health-Disparities-in-Rural-WomenH17

Institute of Medicine, The Health of Lesbian, Gay, Bisexual, and Transgender People: Building a 
Foundation for Better Understanding (2011), http://www.iom.edu/Reports/2011/The-Health-of-
Lesbian-Gav-Bisexual-and-Transgender-People.aspx
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Sandy E. James et al.. The Report of the U.S. Transgender Survey 93-126 (2016),
www.ustranssurvev.ore/report:

Lambda Legal, When Health Care Isn't Caring: Lambda Legal's Survey on Discrimination Against LGBT 
People and People living with HIV (2010), http://www.lambdalegal.org/publications/when health-care 
isnt-caring

Shabab Ahmed Mirza & Caitlin Rooney, Discrimination Prevents LGBTQ People from Accessing Health 
Care (2016), https://www.americanproBress.org/issues/lgbt/news/2018/01/18/44S130/discrimination- 
prevents-lebtq-people-accessing-health-care
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Community Catalyst

March 27, 2018
U.S. Department of Health and Human Services 
Office for Civil Rights
Attention: Conscience NPRM, RIN 0945-ZA03 
Hubert H. Humphrey Building 
Room 509F
200 Independence Avenue, S.W.
Washington, D.C. 20201

RE: Public Comment in Response to the Proposed Regulation, Protecting Statutory Conscience Rights 
in Health Care RIN 0945-ZA03

To Whom it May Concern:

I am writing on behalf of Community Catalyst in response to the request for public comment on the 
proposed rule entitled, "Protecting Statutory Conscience Rights in Health Care" published January 26. 1

Community Catalyst is a national non-profit advocacy organization dedicated to quality affordable 
health care for all. Since 1997, Community Catalyst has been working to build the consumer and 
community leadership required to transform the American health system. With the belief that this 
transformation will happen when consumers are fully engaged and have an organized voice. Community 
Catalyst works in partnership with national, state and local consumer organizations, policymakers and 
foundations, providing leadership and support to change the health care system so it serves everyone - 
especially vulnerable members of society.

This proposed regulation would exacerbate the challenges that many patients — especially women, 
LGBTQ people, people of color, immigrants and low-income people -- already face in getting the health 
care they need in a timely manner and at an affordable cost. The rule would expose vulnerable patients 
to increased discrimination and denials of medically-indicated care by broadening religious health care 
provider exemptions beyond the existing limited circumstances allowed by law. Moreover, while 
protecting health providers who deny care, the rule would provide no protections for patients who ore 
being denied core - even in emergencies. As drafted, the rule would not even require that patients be 
informed of all their potential treatment options and referred to alternative providers of needed care.

• Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880 (proposed Ian. 26, 2018) 
(to be codified at 45 C.F.R. pt. 88) [hereinafter Rule).
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Indeed, this proposal runs in the opposite direction of everything the American health system is striving 
to achieve in the pursuit of "patient-centered care." We urge the administration to put patients first, 
and withdraw the proposed regulation because of the serious problems enumerated below.

1. The rule improperly seeks to expand on existing religious refusal exemptions to potentially allow 
denial of any health care service based on a provider's personal beliefs or religious doctrine.

Existing refusal of care laws (such as for abortion and sterilization services) are already being used across 
the country to deny patients the care they need.' The proposed rule attempts to expand on these laws 
in numerous ways that are directly contrary to the stated purpose of the existing laws. Specifically, the 
Department and its Office for Civil Rights (OCR) are attempting to require a broad swath of entities to 
allow individuals to refuse "any lawful health service or activity based on religious beliefs or moral 
convictions (emphasis added)."’

This expansive interpretation could lead to provider denials based on personal beliefs that are biased 
and discriminatory, such as objections to providing care to people who are transgender or in same-sex 
relationships. We are aware of cases in which this type of unjust denial of care has occurred, such as a 
California physician's denial of donor insemination to a lesbian couple, even though the doctor routinely 
provided the same service to heterosexual couples.4

We are also concerned about potential enabling of care denials by providers based on their non- 
scientific personal beliefs about other types of health services. For example, certain religiously-affiliated 
hospitals and individual clinicians have refused to provide rape victims with emergency contraception to 
prevent pregnancy1’ based on the belief that it can cause an abortion, even though there is no scientific 
evidence that this is the case. Providers could conceivably be motivated by the proposed rule to object 
to administering vaccinations or refuse to prescribe or dispense Pre-exposure Profylaxis (PrEP) 
medication to help gay men reduce the risk of HIV transmission through unprotected sex.

2. The rule would protect refusals by anyone who would be "assisting in the performance of’ a health 
care service to which they object, not just clinicians.

The rule seeks to protect refusals by any "member of the workforce" of a health care institution whose 
actions have an "articulable connection to a procedure, health services or health service program, or 
research activity." The rule includes examples such as "counseling, referral, training and other 
arrangements for the procedure, health service or research activity."

’ See, e.g., Refusals to Provide Health Care Threaten the Health and Lives of Patients Nationwide. Nai'i Women's l. Crp. (2017), 
hHps://nwlc.orR/resourcos/refusals-to-p«ovlde-health-care-throaten-the-health-and-lives-of-p3tlents-nJtii>nwlde/: Uttley, L, ot 
al. Miscarriage of Medicine, MergerWatch and the ACLU (2013), https://www.aclu.ore/report/miscarriage-medicine.

See Rule supra note I. at 12.
* Hardaway. Lisa, Settlement Reached in Case of Lambda Legal Lesbian Client Denied Infertility Treatment by Christian 
Fundamentalist Doctors, Lambda Legal, September 29. 2009, accessed at 
https://www.lambdalegal.ore/news/ca 20090929 settlement-reached.
' Erdely, Sabrina, Doctors'beliefs con hinder patient care. SELF magazine, June 22, 2007, accessed at 
http://wmv.nbcnews.eom/id/19190916/print/l/displavmode/1098/
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An expansive interpretation of "assist in the performance of" thus could conceivably allow an 
ambulance driver to refuse to transport a patient to the hospital for care he/she finds objectionable. It 
could mean a hospital admissions clerk could refuse to check a patient in for treatment the clerk finds 
objectionable or a technician could refuse to prepare surgical instruments for use in a service.

On an institutional level, the right to refuse to "assist in the performance of" a service could mean a 
religiously-affiliated hospital or clinic could deny care, and then also refuse to provide a patient with a 
referral or transfer to a willing provider of the needed service. Indeed, the proposed rule’s definition of 
"referral” goes beyond any common understanding of the term, allowing refusals to provide any 
information, including location of an alternative provider, that could help people get care they need.6

The proposed rule thus could be read as allowing health providers to refuse to inform patients of all 
potential treatment options. A 2010 publication of the National Health Law Program, "Health Care 
Refusals: Undermining Quality of Care for Women," noted that "refusal clauses and institutional 
restrictions can operate to deprive patients of the complete and accurate information necessary to give 
informed consent.”7

3. The rule does not address how a patient's needs would be met in an emergency situation.

There have been reported instances in which pregnant women suffering medical emergencies- 
including premature rupture of membranes (PPROM) and ectopic pregnancies5 -- have gone to hospital 
emergency departments and been denied prompt, medically-indicated care because of institutional 
religious restrictions." This lack of protections for patients is especially problematic in regions of the 
country, such as rural areas, where there may be no other nearby hospital to which a patient could 
easily go without assistance and careful medical monitoring enroute."'1

The proposed rule fails to address treatment of patients facing emergency health situations, including an 
emergency requiring miscarriage management or abortion, thereby inviting confusion and great danger 
to patient health. The Emergency Medical Treatment and Active Labor Act ("EMTALA") requires 
hospitals that have a Medicare provider agreement and an emergency room or department to provide 
to anyone requesting treatment an appropriate medical screening to determine whether an emergency 
medical condition exists, and to stabilize the condition or if medically warranted to transfer the person

6 See Rule supra note I. at 183.
' The NHeLP publication noted (at page 21) that the Ethical and Religious Directives for Catholic Healthcare Services, which 
govern care at Catholic hospitals, limit the information a patient can be given about treatment alternatives to those considered 
"morally legitimate" within Catholic religious teachings. (Directive No. 26).

Foster, AM. and Smith. DA, Do religious restrictions influence ectopic pregnancy management? A national qualitative study, 
Jacob Institute for Women's Health, Women's Health Issues, 2011 Mar-Apri; 21(2): 104-9, accessed at 
https://wvAv.ncbi.nlm.nih.eov/Dubmed/213S3977
' Stein, Rob. Religious hospitals' restrictions sparking conflicts, scrutiny. The Washington Post, January 3, 2011, accessed at 
https://www.washingtonpost.com/bealth-environment-5cience/religious-h05Ditab-re5trictions-5Darking-conflicts- 
scrutiny/2011/Ql/03/ABWxmD story.html?utm term’;.cc34abcbb928 

For example, a 2016 study found there v/ere 46 Catholic-affiliated hospitals that were the federally-designated "sole 
community providers" of hospital care for their geographic regions. Women needing reproductive health services that are 
prohibited by Catholic health restrictions would have no other easily accessible choice of hospital care. Uttley, L., and Khalkin, 
C., Growth of Catholic Hospitals and Health Systems, MergerWatch, 2016, accessed at www.MereerWatch.orj
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to another facility.11 Under EMTALA every hospital is required to comply - even those that are 
religiously affiliated.12 Because the proposed rule does not mention EMTALA or contain an explicit 
exception for emergencies, some institutions may believe they are not required to comply with 
EMTALA’s requirements. This could result in patients in emergency circumstances not receiving 
necessary care.

4. Health care institutions would be required to notify employees that they have the right to refuse to 
provide care, but would not be required to notify patients about the types of care they will not be able 
to receive at that hospital, pharmacy, clinic or doctor's office.

The rule sets forth extensive requirements for health care institutions, such as hospitals, to notify 
employees about their refusal rights, including how to file a discrimination complaint with OCR. The rule 
requires posting of such notices on the employer's website and in prescribed physical locations within 
the employer's building. The rule also sets forth the expectation that OCR would investigate or do 
compliance reviews of whether health care institutions are following the posting rule.13

By contrast, the rule contains no requirement that patients be notified of institutional restrictions on 
provision of certain types of care. Such notification is essential because research has found that patients 
often are unaware of service restrictions at religiously-sponsored health care institutions. 14

5. The rule conflicts with other existing federal laws, including the Title VII framework for 
accommodation of employee's religious beliefs.

The Proposed Rule generates chaos through its failure to account for existing laws that conflict with the 
refusals of care it would create. For example, the proposed rule makes no mention of Title VII,15 the 
leading federal law barring employment discrimination, or current Equal Employment Opportunity 
Commission (EEOC) guidance on Title VII.16 Title VII requires reasonable accommodation of employees' 
or applicants' sincerely held religious beliefs, observances, and practices when requested, unless the 
accommodation would impose an "undue hardship" on an employer.For decades. Title VII has

11 42 U.S.C. § 12yS<lcl<aHc)(2(X)3>
In order to effectuate the important legislative purpose, institutions claiming a religious or moral objection to treatment must 

comply with EMTALA, and courts agree. See, e.g., Shelton v. University of Medicine and Dentistry of New lersey, 223 F.3d 220, 
228 (3,d Or. 2000); In re Baby K, 16 F.3d 590, 597 (4"’ Or. 1994); Nonsen v. Medical Staffing Network, Inc. 2006 WL 1529664 
(W.D. Wis.); Grant v. Fairview Hasp.. 2004 WL 326694,93 Fair Empt Prac. Cos. (BNA) 685 |D. Minn. 2006); Brownfield v. Daniel 
Freeman Marina Hasp., 208 Cal. App. 3d 405 (Ca. Ct. App. 1989); Barris v. County of Los Angeles, 972 P.2d 966,972 (Cal. 1999). 
1! The notice requirement is spelled out in section 88.5 of the proposed rule.
11 See, for example, Freedman, Lori R., Luciana E. Hebert, Molly F. Battistelli, and Debra B. Stulberg, Religious hospital policies 
on reproductive core: what do patients wont to know? American Journal of Obstetrics & Gynecology 218, no. 2 (2018): 251-el, 
accessed here: http.7/www.ajog.org/article/S0002-9378(17)32444-4/fulltext;  also Guiahi, Maryam, Jeanelle Sheeder, and 
Stephanie Teal, Are women aware of religious restrictions on reproductive health at Catholic hospitals? A survey of women's 
expectations and preferences for family planning care. Contraception and Stulberg, D., et all. accessed here: 
http://vAvw.contraceptionjournal.org/article/S0010-7824(14)00358-8/fulltext; Do women know vshen their hospital is Catholic 
and how this affects their care? Restrictions in Catholic Hospitals (PARRCH) national survey, Contraception, Volume 96, Issue 4, 
268-269.accessed here: httD://v<ww.contraceotioniournal.org/article/S001Q-7824(17l3Q235-4/fulltext: a 
'' 42 U.S.C. § 20C0e-2 (1964).
16 Title VII of the Ovil Rights Act of 1964, U.S. Equai Emp't. Opportunity Comm'n (2018), 
httpsV/wwv/.eeoc.Rov/laws/statutos/tltlevM cfm.
11 See id.
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established the legal framework for religious accommodations in the workplace. When a health care 
worker requests an accommodation, Title VII ensures that employers can consider the effect an 
accommodation would have on patients, coworkers, public safety, and other legal obligations. The 
proposed rule, however, sets out an entirely different and conflicting standard, leaving health care 
employers in the impossible position of being subject to and trying to satisfy both. Indeed, when similar 
regulations were proposed in 2008, EEOC Commissioners and Legal Counsel filed comments that raised 
similar concerns and stated clearly that Title VII should remain the relevant legal standard.13

Furthermore, the language in the proposed rule would seem to put health care entities in the position of 
being forced to hire people who intend to refuse to perform essential elements of a position, even 
though Title VII would not require such an “accommodation." For example, there is no guidance about 
whether it is impermissible "discrimination" for a Title X-funded health center not to hire a counselor or 
clinician whose essential job functions would include counseling women with positive pregnancy tests 
because the applicant refuses to provide non-directive options counseling, even though the employer 
would not be required to do so under Title VII.1' It is not only nonsensical for a health care entity to be 
forced to hire someone it knows will refuse to fulfill essential job functions, but it would also foster 
confusion by imposing duties on employers far beyond Title VII and current EEOC guidance.

6. There is no provision protecting the rights of health care providers with religious or moral 
convictions to provide (not deny) services their patients need.

The proposed rule ignores those providers with deeply held moral convictions that motivate them to 
provide patients with health care, including abortion, transition-related care and end-of-life care. The 
rule fails to acknowledge the Church Amendment’s protection for health care professionals who support 
or participate in abortion or sterilization services, which OCR has a duty to enforce.20

Doctors are, in effect, forced to abandon their patients when they are prevented by health care 
institutions from providing a service they believe is medically-indicated. This was the case for a doctor in 
Sierra Vista, Arizona, who was prevented from helping end a patient’s wanted, but doomed, pregnancy 
after she suffered premature rupture of membranes. The patient had to be sent to the nearest non­
objecting hospital, which was 80 miles away, far from her family and friends. The physician described 
the experience as "a very gut wrenching thing to put the staff through and the patient, obviously."21

7. The proposed rule carries severe consequences for patients and would exacerbate existing 
inequities.

a. Refusals of care moke it difficult for many individuals to access the care they need

18 Letter from EEOC Commissioners and General Counsel (Sept. 24, 2008), available at 
https://www.eeoc.gov/eeoc/foi3/letlers/2Q08/tHlevli religious hhsprovider reg.html.
19 See Rule supra note 1, at 180-181.
20See The Church Amendments, 42 U.S.C. § 300a-7(c) (2018).
21 Ultley, L, et all. Miscarriage of Medicine, Merger Watch and the ACLU (2013), p. 16, https://www.aclu.orB/teport/miscarriage- 
medicine.
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Across the country, refusals of care based on personal beliefs have been invoked in countless ways 
to deny patients the care they need/ ' One woman experiencing pregnancy complications rushed to 
the only hospital in her community, a religiously affiliated facility, where she was denied the 
miscarriage management she needed because the hospital objected to this care.*1 Another woman 
experiencing pregnancy loss was denied care for 10 days at a religiously affiliated hospital outside 
Chicago, Illinois/* In New Jersey, a transgender man was denied gender affirming surgery at a 
religiously affiliated hospital which refused to provide him a hysterectomy/1 A patient in Arkansas 
endured a number of dangerous pregnancy complications and could not risk becoming pregnant 
again. She requested a sterilization procedure at the time of her Cesarean delivery, but her Catholic 
hospital provider refused to give her the procedure/'’ Another woman was sent home by a 
religiously affiliated hospital with two Tylenol after her water broke at 18 weeks of pregnancy. 
Although she returned to the hospital twice in the following days, the hospital did not give her full 
information about her condition and treatment options/7

b. Refusals of core ore especially dangerous for those already facing barriers to care

Refusals of care based on personal beliefs already make it difficult for many individuals to obtain 
health care and have real consequences for those denied the care they need because of a clinician's 
or hospital's religious beliefs. When women and families are uninsured, locked into managed care 
plans that do not meet their needs, or when they cannot afford to pay out of pocket for services or 
travel to another location, refusals bar access to necessary care/" This is especially true for 
immigrant patients who often lack access to transportation and may have to travel great distances 
to get the care they need/1’ In rural areas there may be no other sources of health and life 
preserving medical care.1" When these individuals encounter refusals of care, they may have 
nowhere else to go.

2? See, e.g., supra note 2.

See Kira Shepherd, et al„ Bearing Faith The limits of Catholic Health Care for Women of Color, Pub. Rights Pbivatc Conscience 
Pboiect 1, 6 (2018), hTtDi.://vAvw.law.coliimh:a r‘dii/i.iti‘|./(ir‘<.Tiilt/filos/micrositPs/c<‘ndpr-senialitv/PRPCP/beannefaith.Dd{.
M See Julia Kaye, et al.. Health Core Denied, Am. Ovii Lauries Umon 1,12 (2016), 
https://

See Kira Shepherd, et al., supra note 23, at 29..
‘ ‘ See The Patient Should Come First: Refusals to Provide Reproductive Health Core, NaA Women's L. Cm. (2017), hnps://owlc- 

ixgwSIbab.stackpathdns.corrVwp cornert/upioids/2017/05/Rclusjb FS.pdf. Sandhya Somashekhar, A Pregnant Woman 
Wanted her Tubes Tied. Her Catholic Hospital Said No., Wash. Post (Sept. 13, 2015),
htips://www. wash in gton post, com/national/a-pr eg oam-wony* rv want ed'her-tubps-tied-her-catholic-hpspital-said-
no/2015/09/13/bd2038ca-57ef-llcS 8a01-b4880231 bha2 stO»v.html?utm term- 8;022b364b7S.
2 See Kira Shepherd, et al.. supra note 23, at 27.
24 In 2016. an estimated 11 percent of women between the ages of 19 to 64 were uninsured. Single mothers, women of color, 
and low-income women are more likely to be uninsured. Women's Health Insurance Coverage. Knur Fav*> Foum>. 1. 3 (Oct 31. 
2017). http://files.kff.ore/attachment/fact-shect-tvomens-hejlth inuirance-covr'aee.
a Athena Tapales et al.. The Sexual and Reproductrve Health of Foreign-Born Women in the United States, CoKmAaeno* 8.16 
(2018), http://yAvw.contraceDtiomoufnal.org/artkle/S0010-7824ll8l30065-9/pdf: Nafl Latina Inst. For Reproductive Health & 
Ctr. For Reproductive Rights. Nuestro Vo?, Nuestra Salad, Nuestro Texas: the Fight for Women's Reproductive Health in the Rio 
Grande Valley 1. 7 (2013). httpV/www.nuestrote^is.org/odf/NT-spread.odf.
^ Since 2010, eighty-three rural hospitals have closed. See Rural Hospital Closures: January 2010 - Present, The C(ai G. Shcps Cm 
KW Hiaith Sir vs. Res. (2018). http://www.sheoscentcr.unc.odu/ofogrannproiects/rural-heaitn/rufal-hosDital-closures/.

aclu.ore/s.tes/delault/files/lield document/ho.iithcaredpnied.odf

rrw4°t
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This reality is especially troubling because individuals who already face multiple and intersecting 
forms of discrimination may be more likely to encounter refusals. For example, new research shows 
that In 19 states, women of color are more likely than white women to give birth in Catholic 
hospitals.51 Catholic-affiliated hospitals must follow the Ethical and Religious Directives (ERDs) 
which provide guidance on a wide range of hospital matters, including reproductive health care, and 
can keep providers from offering the standard of care.*’ Providers in one 2008 study disclosed that 
they could not provide the standard of care for managing miscarriages at Catholic hospitals, and as a 
result, women were delayed care or transferred to other facilities at great risk to their health.!> The 
reach of this type of religious refusal of care is growing with the proliferation of both the types of 
entities using religious beliefs to discriminate and the number of religiously affiliated entities that 
provide health care and related services.”1

We concur with the comments submitted by the National Health Law Program (NHeLP) that the 
regulations fail to consider the impact of refusals on persons suffering from substance use disorders. 
Rather than promoting the evidence-based standard of care, the rule could allow practitioners to 
refuse to provide, or even recommend. Medication Assisted Treatment (MAT) and other evidence- 
based interventions due simply to a personal objection.

Stigma associated with drug use stands in the way of saving lives.55 America's prevailing cultural 
consciousness -- after decades of treating the disease of addiction as largely a criminal justice and 
not the public health issue it is -- generally perceives drug use as a moral failing and drug users as 
less deserving of care. For example, a needle exchange program designed to protect injection drug 
users from contracting blood borne illnesses such as HIV, Hepatitis C, and bacterial endocarditis was 
shut down in October 2017 by the Lawrence County, Indiana County Commission due to their moral 
objection to drug use, despite overwhelming evidence that these programs are effective at reducing 
harm and do not increase drug use.5'' One commissioner even quoted the Bible as he voted to shut it 
down. Use of MAT to reverse overdose has been decried as "enabling these people" to go on to 
overdose again.17

In this frame of mind, only total abstinence is seen as successful treatment for substance use 
disorders, usually as a result of a 12-step or faith-based program, even though evidence for 12-step

” See Kira Shepherd, et al., supra note 23, at 12. 
w See Id ax 10-13.
‘1 Lori R. Freedman, When There's a Heartbeat: Miscarriage Management in Catholic-Owned Hospitals, Aw. J. Pub. Hfaith 
(2008), available at https://vAvw.ncbi.nlm.nih.gov/pmr/artirles/PMC26364S8/.
M See, eg.. Miscarriage of Medicine: the Growth of Catholic Hospitals and the Threat to Reproductive Health Care, Am. Gvr 
LjBtRTKS Union & Mibgjb Watch (2013), https://wvAv.aclu.ore/files/assets/growth-of-catholic-hosDitals-2013.pdt. 
iS Ellen M. Weber, Failure of Physicians to Prescribe Pharmacotherapies for Addiction: Regulatory Restrictions and Physician 
Resistance, 13 J. HEALTH CARE L. 8 P0L‘Y 49, 56 (2010); German Lopez, There’s a highly successful treatment for opioid 
addiction. But stigma is holding it back., https://vAvw.vox.com/science-and-health/2017/7/20/15937896/medication-assisted- 
treatment-methadone-buprenorphine-naltrexone.
10 German Lopez, An Indiana county just halted a lifesaving needle exchange program, citing the Bible, Vox, Oct. 20, 2017, 
https://wvAv.vox.com/policy-and-politics/2017/10/20/16507902/indiana-lawrence-county-needle-exchange.

Tim Craig & Nicole Lewis, As opioid overdoses exact a higher price, communities ponder who should be .saved. Wash. Post, Jul. 
15, 2017, https://www.washlngtonpost.com/world/as-opioid-overdoses-exact-a-hlgher-price-communitles-pondcr-who- 
Should-be-saved/2017/07/15/lea91890-67f3-lle7-8eb5-cbccc2e7bfbf_story.html?utm_term-.4184c42»806c.
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programs is weak. The White House’s own opioid commission found that "negative attitudes 
regarding MAT appeared to be related to negative judgments about drug users in general and 
heroin users in particular."’^

People with substance use disorders already suffer due to stigma and have a difficult time finding 
appropriate care. This rule, which allows misinformation and personal feelings to get in the way of 
science and lifesaving treatment, would not help achieve the goals of the administration; it could 
instead trigger countless numbers of deaths.

By expanding refusals of care, the proposed rule will exacerbate the barriers to health care services 
patients need. It is evident that the harm caused by this proposed rule will fall hardest on those 
most in need of care. The Department should remember, under Executive Order 13563, an agency 
may only propose regulations where it has made a reasoned determination that the benefits justify 
the costs and where the regulations are tailored "to impose the least burden on society."'' The 
proposed rule plainly fails on both counts. Although the proposed rule attempts to quantify the 
costs of compliance, it completely fails to address the costs and burdens to patients who may be 
denied care and who then may incur and experience even greater social and medical costs."' 
Moreover, the Establishment Clause of the First Amendment requires the government to 
adequately account for just these sorts of consequences when considering whether to grant 
religious exemptions and, in fact, bars granting an exemption when it would detrimentally affect any 
third party.” Because the proposed rule would cause substantial harm, including to patients, it 
would violate the Establishment Clause.42

8. The Department is abdicating its responsibility to patients

The proposed rule exceeds OCR’s authority by abandoning OCR’s mission to address health disparities 
and discrimination that harms patients.” Instead, the proposed rule appropriates language from civil

^ Report of the President's Commission on Combating Drug Addiction and the Opioid Crisis, Nov. 1.2017, 
https://www.whitehouse.gov/sites/whitehouse.gov/files/images/Fin3l_Report_Draft_ll-l-2017.pdf  
59 Improving Regulation and Regulatory Review, Executive Order 13563 (Jan. 18. 2011),
https.//obam3whtehouse^rch ives.gov/the-Dress-office/2011/01/18/executive-order-13563-imoroving-regulation-and- 
regulatory-review 

See Rule supra note 1, at 94-177.
U.S. Const, amend. I; Cutterv. Wilkinson. 554 US. 709, 720, 722 (2005) (to comply with the Establishment Clause, courts 

"must take adequate account of the burdens a requested accommodation may impose on nonbeneficiaries’ and must ensure 
that the accommodation is 'measured so that it does not override other significant interests’) (citing Estate of Thornton v. 
CokJor. 472 US. 703, 710 (1985)), see also Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751.2781 n.37 (2014); Holt v. Hobbs. 
135 5. Ct. 853, 867 (2015) (Gmsburg. J.. concurring).
" Respecting religious exercise may not "unduly restrict other persons, such as employees, in protecting their own interests, 
interests the lav/ deems compelling." See Burwell v. Hobby Lobby. 134 S. Ct. at 2787. When considering whether the birth 
control coverage requirement was the least restrictive means in Hobby Lobby, the Court considered that the accommodation 
offered by the government ensured that affected employees "have precisely the same access to all FDA-approved 
contraceptives as employees of companies whose owners have no religious objections to providing coverage." See id. at 2759. 
In other words, the effect of the accommodation on women would be 'precisely zero.' Id. at 2760.
43 OCR's Mission and Vision. Dtp1' Of Hcalth and Huwa* SirvS. (2018). httas:/Av//v/.hhs.eov/ocr/abojt-us/leadership/missiGn- 
and-vision/index.html ('The mission of the Office for Civil Rights is to improve the health and well-being of people across the 
nation; to ensure that people have equal access to and the opportunity to participate in and receive services from HHS
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rights statutes and regulations that were intended to improve access to health care and applies that 
language to situations for which it was not intended. By taking the language of civil rights laws and 
regulations out of context, the proposed rule creates a regulatory scheme that is not only nonsensical 
but is affirmatively harmful. For example, the notice and certification of compliance and assurance 
requirements simply do not make sense when applied to the laws the proposed rule seeks to enforce.44

The Department, including OCR, has an important role to play in ensuring equal opportunity to access 
health care and ending discriminatory practices that contribute to poor health outcomes and health 
disparities.4'' If finalized, however, the proposed rule will represent a radical departure from the 
Department's mission to combat discrimination, protect patient access to care, and eliminate health 
disparities. Through robust enforcement of civil rights laws, OCR has worked to reduce discrimination in 
health care by ending overtly discriminatory practices such as race segregation in health care facilities, 
segregation of people with disabilities in health care facilities, categorical insurance coverage denials of 
care for transition-related care, and insurance benefit designs that discriminate against people who are 
HIV positive, among other things.46

Nevertheless, there is still work to be done, and the proposed rule seeks to divert limited resources 
away from ending discrimination. De facto segregation, for example, continues to contribute to poorer 
health outcomes for Black people. According to one study, over half of the racial disparity in survival for 
heart attack patients can be attributed to the lower performance of hospitals that serve predominantly 
people of color.4 ' Black women are three to four times more likely than white women to die during or 
after childbirth.18 According to a recent report, doctors often fail to inform Black women of the full 
range of reproductive health options regarding labor or delivery, possibly due to stereotypes about 
Black women's sexuality and reproduction.4'’ Young Black women said they felt they were shamed by

programs without facing unlawful discrimination; and to protect the privacy and security of health information in accordance 
with applicable law.").
< ’ See Rule supra note 1, at 203-21'1.

As one of Its first official acts In 1967, the Office of Equal Health Opportunity undertook the massive effort of Inspecting 3,000 
hospitals to ensure they were complying with Title Vi’s prohibition against discrimination on the basis of race, color, or national 
origin. 42. U.S.C. § 2000d (1964). After this auspicious start, the Office of Equal Health Opportunity which would eventually 
become OCR would go on to ensure that health programs and activities it regulated complied with key anti-discrimination lav/s 
including Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794 (1973), Title IX of the Education Amendments of 1972,
20 U.S.C. § 1681 (1972), the Age Discrimination Act of 1976,42 U.S.C. § 6101 (1976), and Section 1557 of the Affordable Care 
Act, 42 U.S.C. §18116 (2010), among others. Through robust enforcement of these laws, OCR has worked to reduce 
discrimination in health care.

See, e.g.. Serving People with Disabilities in the Most Integrated Setting: Community Living and Olmstead, Dep’t at Heaith and 
Human Stnvs. (2018), https //wv/v/.hhs.gov/f iyil-riphts/for-individuals/spef ial-topics/communitv-livinp-and- 
olmstead/mdex.html; Protecting the Civil Rights and Health information Privacy Rights of People Living with HIV/AIDS, Dtp’* Of 
Hr At th and Human Stevs. (2018), https://www. hhs.gov/civi l-riEhts/for-individuals/special-tODics/hiv/index.html: National Origin 
Discrimination, DepT o« Healih and Human Stnvs. (2018), httPsV/www.hhs.gov/civU-rights/for-Indlviduals/spccal-topics/national- 
origin/mdex.html; Health Disparities. DepT or Healih and Human Sows. (2018), https://www.hhs.Kov/civll-rights/for- 
individuals/soecial-toDics/health-disparities/index.html.
*’ See Skmncr ct al., Mortality after Acute Myocardial infarction in Hospitals that Disproportionately Treat African-Americans, 
Nat'i Insttt. of Hfaiih 1 (2005), https://vAvw.ncbi.nlm.nih.cov/omc/articles/PMC1626584/Ddf/nihmsl306Q.Ddf.
48 See Nina Martin, Block Mothers Keep Dying After Giving Birth. Sholon Irving's Story Explains Why, NPR (Dec. 2017), 
https://www.npr.org/2Q17/12/07/568948782/black-mothers-keep-dvinc-after-giving-birth-shalon-irvinps-storv-explains-whv.

CTn. roe Repboo. Rights, Nat’i Latina Inst, fob Repbod. Health S SistebSong Women or Cotoe Repboo. Justice Couective, Reproductive 
Injustice: Racial and Gender Discrimination in U.S. Health Care 20-22 (2014), available at
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providers when seeking sexual health information and contraceptive care, due to their age and in some 
instances, sexual orientation.50

Lesbian, gay, bisexual, and transgender individuals also encounter high rates of discrimination in health 
care.31 Eight percent of lesbian, gay, bisexual, and queer people and 29 percent of transgender people 
reported that a health care provider had refused to see them because of their actual or perceived sexual 
orientation or gender identity in the year before the survey.’2

As NHelP's comments note, many people with disabilities receive home and community-based services 
(HCBS), including residential and day services, from religiously-affiliated providers. Historically, people 
with disabilities who rely on these services have sometimes faced discrimination, exclusion and a loss of 
autonomy due to provider objections. Group homes have, for example, refused to allow residents with 
intellectual disabilities who were married to live together in the group home.si Individuals with HIV - a 
recognized disability under the Americans with Disabilities Act (ADA) - have repeatedly encountered 
providers who deny services, necessary medications and other treatments citing religious and moral 
objections. One man with HIV was refused care by six nursing homes before his family was finally forced 
to relocate him to a nursing home 80 miles away/" Given these and other experiences, the extremely 
broad proposed language at 45 C.F.R. § 88.3(a)(2)(vi) that would allow any individual or entity with an 
"articulable connection" to a service, referral, or counseling described in the relevant statutory language 
to deny assistance due to a moral or religious objection is extremely alarming and could seriously 
compromise the health, autonomy and well-being of people with disabilities.

OCR must work to address these disparities, yet the proposed rule seeks to prioritize the expansion of 
existing religious refusal laws beyond their statutory requirements and create new religious exemptions 
where none had previously existed rather than using already limited resources to protect patient access 
to health care. The proposed rule will harm patient care and is antithetical to OCR's mission—to 
eliminate discriminatory practices that contribute to persistent health inequality.5'’

htu>s;//wvAv.rcDroductlvoriPhts.ore/sitcs/crr.clvi(3Ctions.not/filcs/documonTs/CERD Shadow US 6.30.14 Wob.odf
(hereinafter Reproductive Injustice]: In Ouh O.vn Voici: NaiT Block Womik's Riproo. Justki Agenda, The State of Black Women & 
Reproductive Justice 32-33 (2017), available at http://blackrj.org/wp-content/uploads/2017/06/FINAL- 
lnOurVoices_Report_final.pdf.

Reproductive Injustice, supra note 10, at 16-17.
■' See, e.g.. When Health Core Isn't Coring, Lambda Legai 5 (2010),
https://wvAv.lamhdalegal.org/sites/default/files/piJblications/downloads/whcic-report_when-health-care-isnt-caring_l.pdf.

See Jaime M. Grant et al.. Injustice at Every Turn: a Report of the Notional Transgender Discrimination Survey, NaiTGay and 
Lesbian Task Force & NatTCtr. ForTransgendep Equaiiiv,
http://vnvw.thetaskforce.org/static_html/downloads/reports/rcports/ntds_full.pdf.
" See Forziano v. Independent Grp. Home Living Prog., No. 13-cv-00370 (E.D.N.Y. Mar. 26, 2014) (dismissing lawsuit against 
group homes, including a religiously affiliated group home, that refused to allow married couple with intellectual disabilities live 
together). Recent regulations have reinforced protections to ensure available choice of roommates and guests. 42 C.F.R. §§ 
441.301(c)(4)(vi)(B) & (D).
M NatT Women's Law Ctr., Fact Sheet: Health Care Refusals Harm Patients:
The Threat to LGBT People and Individuals Living with HIV/AIDS, (May 2014), available at https://nwlc.org/wp- 
content/uploads/2015/08/lgbt_refusa ls_factsheet_05-09-14.pdf.
'■ See supra note 42.
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9. The proposed rule will make it harder for states to protect their residents

The proposed rule will have a chilling effect on the enforcement of and passage of state laws that 
protect access to health care and prevent discrimination against individuals seeking medical care. The 
preamble of the proposed rule discusses at length state laws that the Department finds objectionable, 
such as state laws that require anti-abortion counseling centers to provide information about where 
reproductive health care services can be obtained or whether facilities have licensed medical staff, as 
well as state laws that require health insurance plans to cover abortion." Moreover, the proposed rule 
invites states to further expand refusals of care by making clear that this expansive rule is a floor, and 
not a ceiling, for religious exemption laws.5'

10. The proposed rule will undermine critical federal health programs, including Title X

The proposed rule would seemingly allow health care entities to receive grants and contracts under 
HHS-funded programs or other federal health programs, such as Title X, the only domestic family 
planning program, while refusing to provide key services required by those programs.58 For instance, 
Congress has specifically required that under the Title X program, providers must offer non-directive 
pregnancy options counseling"' and current regulations require that pregnant women receive 
"referral[s] upon request” for prenatal care and delivery, adoption, and/or pregnancy termination.60 
Under the Proposed Rule, the Department would seemingly allow entities to apply for and receive 
federal funds while exempting them from the core legal and programmatic duties upon which such 
funds are generally conditioned.61 The Proposed Rule creates uncertainty about whether Title X grantees 
may ensure that the sub-recipients they contract with to provide Title X services actually provide the 
services the program was designed and funded by Congress to deliver. Such actions are particularly 
concerning in the context of federally supported health programs, such as Title X, which are meant to 
provide access to basic health services and information for low-income populations.1'' When it comes to 
Title X, the Proposed Rule would not only sanction conduct at odds with pre-existing legal requirements, 
but could also undermine the program's fundamental objectives. Every year millions of low-income, 
including under-insured, and uninsured individuals, rely on Title X clinics to access services they 
otherwise might not be able to afford.61

Conclusion

The proposed rule will allow religious beliefs to dictate patient care by unlawfully expanding already 
harmful refusals of care. The proposed rule is discriminatory, violates multiple federal statutes, ignores

*See, e.g.. Rule, Supra note 1, at 3888-89.
” See id.
,J See Rule supra note 1, at 180-181,183. See also Title X Family Planning. U.S. Dip’t 0( HtAiiH & Human Sirw (2018), 
https://www.hhs.eotf/opa/title-x-familv-planning/index.html: Title X an Introduction to the Nation's Family Planning Program, 
Na/i Family Planning 8 RcPRODocnvt Hf aith Assoc. (2017) (hereinafter NFPRHA), 
https://wtfAtf.nationalfamilvplannine.ore/fileAitle-X-101-November-2017-final.pdf.
19 See, e.g.. Consolidated Appropriations Act of 2017, Pub. L. No. 115-31,131 Stat. 135 (2017).

See What Requirements Must be Met by a Family Planning Project?, 42 C.F.R. § 59.5(a)(5) (2000).
“ See, e.g.. Rule supra note 1, at 180-185.
® See NFPRHA supra note 34.
“See id.

Case 3:19-cv-02769-WHA   Document 57-2   Filed 09/09/19   Page 162 of 420



HHS Conscience Rule-000138099

congressional intent, fosters confusion and harms patients, all of which are contrary to the 
Department's stated mission. For all of these reasons, Community Catalyst calls on the Department to 
withdraw the proposed rule in its entirety.

Respectfully submitted,

Ut***

Robert Restuccia 
Executive Director 
Community Catalyst
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compassion
vU & choices
Care and Choice at the End of Life

1001 Connecticut Ave, NW 
Suite 522
Washington, DC 20036 
800 247 7421 phone 
866 242 6388 fax
CompassionAndChoices.org

March 26,2018

Health and Human Services Department 
Office for Civil Rights
Attention: Conscience NPRM, RIN 0945-ZA03 
Hubert H. Humphrey Building, Room 509F 
200 Independence Avenue SW 
Washington, DC 20201

Re: HHS Proposed Rule: Protecting Statutory Conscience Rights in Health Care; Delegations of 
Authority, 83 Fed. Reg. 3880 (proposed Jan. 26,2018)

To Whom It May Concern:

Compassion & Choices is the nation’s oldest, largest and most active nonprofit working to 
improve and expand healthcare options for the end of life. In our more than 30 years, we have 
united over 450,000 supporters nationwide to lead the end-of-life choice and care movement. We 
submit the following in response to a request by the Department of Health and Human Services 
("The Department") for public comment on HHS-OCR-2018-0002, a proposed rule entitled 
"Protecting Statutory Conscience Rights In Health Care.” Although agencies have general authority 
to engage in rulemaking, that authority is not without limits. An agency must provide "adequate 
reasons" for its rulemaking, in part by “examinfing] the relevant data and articulating] a 
satisfactory explanation for its action including a rational connection between the fact found and 
the choice made.”1 The prospective rule does not solve a pervasive problem in American 
healthcare, in part, because healthcare workers are already protected from participating in 
medical procedures that they oppose. Instead, this rule will significantly and unjustly harm 
American healthcare consumers by allowing medical providers to expand exemptions from critical 
healthcare services beyond what the law currently allows.

We arc deeply concerned that the proposed rule, should it go into effect, will create 
fundamental barriers for patients seeking to access a host of legally authorized medical options. 
The proposed rule would mean vulnerable individuals at the end of life and their loved ones must 
now worry that medical providers will refuse to honor their healthcare decisions, refuse to 
provide basic services, or even decline to provide them the information they need to make an 
informed medical decision. Physicians could prevent a patient with a life-threatening or terminal 
illness from accessing medical treatment without the patient even knowing it. Putting the religious 
objections of physicians and healthcare providers above their duty to provide care consistent with 
at least a basic standard of care would set a dangerous precedent. It would compromise patient 
autonomy, cause confusion for both patients and physicians, erect unnecessary barriers to the 
continuum of care and seriously damage the patient-physician relationship.

1 Encino Motorcars, LLC v. Navarro, 136 S.Ct. 2117, 2125 (June 20, 2016) (citing Motor Vehicle Mfrs. 
Assn, of United States, Inc. v. State Farm Mut. Automobile Ins. Co., 463 U.S. 29,103 (1983)).

1For more information, visit http://www.compassionandchoices.org
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Introduction

Since the Church Amendments established in the 1970s2 in response to the societal debate 
around the medical practice of abortion and sterilization, federal laws have protected the rights of 
physicians, nurses, and health care providers from compulsory participation in certain medical 
procedures that would violate their conscience. As the Department notes in the preamble to the 
proposed rule, these conscience rights have expanded over the years to include prohibitions 
against compulsory participation in the criminal acts of assisted suicide, euthanasia, and mercy 
killing - protections found in the Patient Protection and Affordable Care Act3 Other conscience 
provisions prohibit entities from using a potential hire's conscience objection as the sole basis for 
rejecting that person from employment within a healthcare entity.4

In an effort to clarify and enforce the various conscience protections found throughout 
federal laws, the Department underwent formal rulemaking in 2008, issuing the first final rule to 
organize enforcement of those protections on December 19, 2008. This rule designated the HI IS 
Office of Civil Rights ("OCR") as the recipient of conscience-based discrimination complaints. At 
the outset of the Obama Administration in 2009, the Department began revision of the rule, 
eventually codifying a new final rule in 2011. The rule still granted the OCR the authority to 
receive complaints of alleged conscience violations and coordinate with the government-funding 
agency administering funds to the alleged violator as to how to address complaints. As the 
Department notes, only 10 complaints alleging a violation of conscience protections were received 
by the OCR from the establishment of the 2008 rule to the 2016 election. Of significant interest, 
while 34 complaints alleging violations of conscience were filed with the OCR from November 
2016 to January 2018, during roughly that same time period OCR received over30,000 complaints 
alleging either civil rights or IIIPAA violations. Additionally, despite the relative paucity of 
conscience-based complaints to the OCR, an enormous expenditure of taxpayer dollars is being 
diverted to the office under the 2018 Consolidated Appropriations Act5

The proposed rule, rather than addressing a demonstrable need to protect actual violations 
of physician and provider conscience rights, instead seeks to expand conscience protections in 
ways that infringe on fundamental patient rights (such as informed consent), the doctor/patient 
relationship, and patients' freedom from discrimination in accessing medical care. In a nationwide 
review of state and federal case law, we did not find a single judgment affirming an allegation that 
a physician or medical provider had been forced to perform medical procedures in violation of 
their conscience. Conscience objection litigation has instead sought employment protection for a 
nurse’s refusal to perform functions of their job6, or alleged violations of free speech because of 
disagreement with statements in regulations.

242 U.S.C. 300a-7 (2010).
342 U.S.C. 18113 (2010).
4See, e.g., "Weldon Amendment," Consolidated Appropriations Act, 2009, Pub. L. No. 111-117,123 
Stat 3034.
5 Pub. L. No. 115-141 (2018). The HHS's Office of Civil Rights, which monitors violations of the 
Health Insurance Portability and Accountability Act, was due to receive $33 million under the 
Trump Administration request, but the new spending bill gives the office $38.7 million.
6 See, e.g., Mendoza v. Martell, No. 2016-6-160 (Winnebago County Cir. 111. June 8, 2016); Hellwege 
v. Tampa Family Health Centers. 103 F. Supp. 3d 1303 (M.D. Fla. 2015).

2For more information, visit http://www.compassionandchoices.org
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Because courts have consistently held that there is no private right of action for alleged 
violations of conscience protections, it is abundantly clear that the Department seems intent on 
expanding administrative remedies for conscience objectors at the expense of patients by 
fundamentally undermining healthcare principles, such as informed consent and the sanctity of 
the doctor/paticnt relationship.

Informed consent requires patients receive all relevant information, not just information a 
medical provider wants to share based on their own personal beliefs

A foundational principle of medical care is the ability of patients to make fully informed 
decisions about what treatments or procedures they do or do not want Informed consent, 
including the right to refuse treatment, "has become firmly entrenched in American tort law."7 
Although what constitutes informed consent under state law varies between jurisdictions, 
informed consent generally requires physicians to provide any and all information that a 
"reasonable patient" would need to know to make a decision about their care or treatment, or 
what the standard of care requires a "reasonable physician" to disclose.8

Not only does the prospective rule under Section 88.3 fail to protect the patients’ 
fundamental right to information prior to consent for their medical care, it also creates access 
barriers for patients to information. Physicians may feel emboldened to withhold information a 
reasonable patient would need in order to understand the medical treatment decision their 
physician is asking them to make. Failure to provide this information could subject the medical 
provider to civil and criminal liability under state medical malpractice laws. Additionally, 
unwanted and unnecessary medical treatment could also increase both physician medical 
malpractice insurance rates and patient dissatisfaction with the medical system. This negative 
outcome is in addition to the increase in malpractice rates often attributed to medical negligence 
litigation9, which could certainly arise if physicians must defend their denial to follow a patient's 
wishes or inform their patient of necessary information for informed decision making for 
conscience reasons.

The danger in allowing physicians to withhold information at the end of life is real. A study 
examining care given to critically ill patients with high risk of death concluded that, when the 
treatment available was either life-prolonging or comfort-oriented, roughly half of clinicians 
surveyed failed to provide information on comfort-oriented care to the patient or surrogate.10 The 
only predictor of whether or not a patient received information on comfort care was the strength 
of the physician’s belief that life support should be withdrawn, regardless of the patient's or 
surrogate's desires.11 In essence, patients were denied all of their medically available options.

7 Cruzan v. Dir., Missouri Dep’t of Health, 497 U.S. 261, 269,110 S.Ct. 2841,111 L.Ed.2d 224 (1990).
8 Nadia N. Sawicki, Mandating Disclosure of Conscience-Based Limitations on Medical Practice, 42 
Am. J.L & Med. 85, 111 (2016).
9 See Brian A. Peterson, The Malpractice Surcharge A Simple Answer to Rising Malpractice Rates or 
A Greater Threat to Quality Patient Care?, 27 |. Legal Med. 87,88 (2006).
10 Yael Schenker et al.. Association Between Physicians' Beliefs and the Option of Comfort Care for 
Critically III Patients, Intensive Care Med 38: 1607 (2012). https://doi.org/10.1007/s00134-012- 
2671-4.
nld.
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including those options aimed at relieving suffering, because physicians substituted their beliefs 
for their patients.

Access to all aspects of end-of-life medical care are in jeopardy by allowing physicians to 
withhold basic services and information

The proposed rule places into question many critical aspects of end-of-life medical care. By 
claiming a proposed treatment, or information about that treatment, violates some tenet of 
conscience, physicians are encouraged under the proposed rule to supplant their religious beliefs 
for those of the patient, thereby disregarding the patient’s own religious beliefs. Patients and 
physicians have made great strides in discussing the various treatment options that arise at the 
end of life12, but under this new rule those gains will undoubtedly be compromised. An erosion of 
patients' trust in the healthcare system, and in their physician's commitment to share needed 
information, is reason enough to withdraw the proposed rule.

In addition to the traditional informed consent laws, many states have enacted laws that 
govern what information must be shared regarding end-of-life care. These laws, which often apply 
in settings outside the traditional medical office such as hospice care or long-term care facilities, 
trigger protections for patients to receive information regarding options related to end-of-life 
decision-making in certain situations, such as during intake or admission or after the diagnosis of 
a terminal illness. These laws protect the patient's right to execute advance directives specifying 
what medical treatments the person wishes to have should they lose the ability to communicate 
those wishes themselves.13 In some states, healthcare providers - under the duty to obtain 
informed consent - must inform patients of medically appropriate, lawful forms of end-of-life 
treatment, palliative care, and the person’s right to refuse unwanted medical intervention at the 
end of life. In states where medical aid in dying (also known as "death with dignity" in some 
jurisdictions) is permitted for individuals with terminal illness who voluntarily request 
medication to end their suffering at a time of their choosing, states require physicians who write 
the prescription for the terminally ill person to fully inform the person of the risks and probable 
result from self-ingesting the medication, as well as alternative treatment and care options.14 For 
patients participating in clinical trials, informed consent requirements mandate the person be 
informed of probable risks and benefits, possible treatment outcomes, and the right to withdraw 
from the trial at any time, among other mandatory declarations.15 This information is "aimed at

12 Linda Ganzini, Oregon Physicians' Attitudes About and Experiences with End-Of-Life Care Since 
Passage of the Oregon Death With Dignity Act, jAMA. (2001).
13 See, eg., Ala. Admin. Code § r. 420-5-10-.05(3)(h) (2018); Ark. Admin. Code § 007.05.4-11(F) 
(2018); Ark. Admin. Code § 007.05.11- 10(F) (2018); Ark. Admin. Code § 016.06.35-136.000 
(2018); Cal. Health & Safety Code § 1569.156(a)(3) (2018); 6 Colo. Code Regs. § 1011-1:XXVI- 
6.4(d)(2) (2018); Fla. Slat. § 765.110(1)
(2018); Idaho Admin. Code § 16.03.09.235.01(a)(2) (2018); N.j. Slat. § 26:2H-65(a)(2) (2018); 
N.M. Admin. Code § 7.27.6.6-6.8 (2018); Okla. Admin. Code § 310:661-5-4.1(b)(2) (2018); Okla. 
Admin. Code § 317:30-3-13(a)(2) (2018); Or. Rev. Slat. § 127.649(l)(a)(A) (2018); Vt. Admin. 
Code § 12-4-200:3.8 (2018); Wash. Admin. Code § 388-97-0280(3)(c)(ii) (2018).
14See, eg.. Cal. Health & Safety Code § 443.5(a)(2) (West 2018); Or. Rev. Slat. § 127.815(l)(c) 
(2018); Vt. Slat. Ann. tit. 18 § 5283(a)(6) (2018); Wash. Rev. Code § 70.245.040(l)(c) (2018).
15 Umesh Chandra Gupta, Informed consent in clinical research: Revisiting few concepts and areas, 
Perspectives in Clinical Research 4.1, 26-32 (2013).

4For more information, visit http://www.compassionandchoices.org

Case 3:19-cv-02769-WHA   Document 57-2   Filed 09/09/19   Page 168 of 420



HHS Conscience Rule-000135195

enabling the patients to make an informed, rational, and logical decision in the light of their 
cultural, psychological, and social values and beliefs.”16 Thus, a physician could deny a patient 
from the gay. lesbian, or transgender community the full range of information on clinical trials for 
late-stage illnesses because of the physician’s religious beliefs against sexual minorities.

With the proposed rule in Section 88.3, patient protections ensuring they receive relevant 
medical information at the end of life arc all jeopardized. Physicians and medical providers have 
already used the existing conscience rules to restrict their patient’s access to relevant treatment 
information on numerous occasions, many cases of which are cited by the Department as 
justification for the proposed rule.17 Medical providers have used religious objections not just as 
justification for rejecting patient information requests about medical aid in dying, but also as 
justification for rejecting a patient's desire to refuse life-sustaining or life-supporting treatment. 
Additionally, medical providers could prevents patient from receivings wide array of less 
controversial treatments because of varied religious beliefs held by the healthcare provider such 
as blood transfusions, vaccinations and antibiotics. Physicians could refuse to de-activate a 
patient's pacemaker or prescribe sufficient opioids necessary to alleviate the escalating pain of 
dying. Patients who voluntarily stop eating and drinking, the process known as VSED, risk being 
unable to find the medical attention necessary to complete this completely legal process for 
ending their suffering. Physicians who object to the practice of palliative sedation, in which a 
terminally ill patient is given a continuous infusion of sedative medication to ease distress and 
suffering at the very end of life by inducing unconsciousness, may refuse to discuss this ethically- 
accepted option18 with a patient based entirely on the physician’s objection. All of this is to say 
that medical providers with sincerely held beliefs are entitled to those beliefs, but these beliefs 
should not enable them to impose broad restrictions on the medical care patients receive and the 
information the patient needs to make informed medical decisions.

Patient preferences must be the focus of medical care and should guide conversations 
about their treatment eoals, values and wishes

There is one glaring omission in the Department’s rationale for promulgating the proposed 
rule impermissibly gifting the Office of Civil Rights with overly broadened authority to protect the 
rights of medical providers and physicians to deny patient’s healthcare wishes on the basis of 
religion: It does not even discuss the rights of patients to access all of their own healthcare options 
and determine their medical treatment. Indeed, the proposed rule places the conscience 
protections of healthcare providers over any rights of the patient to make healthcare decisions for 
their medical care consistent with the patients’ values.

The relationship between the patient and physician is even more intimate at the end of life. 
Studies have shown that in jurisdictions where medical aid in dying is a legally authorized medical 
option, patients and physicians report a marked increase in positive communication about the full 
range of issues facing the patient at the end of life.19 These conversations do not focus exclusively

16/c/.
17 See Vermont Alliance for Ethical Healthcare, Inc. et al v. Hoseret al, No. 5:16-cv-205 (D. Vt. Apr. 5, 
2017);See Also Aim v. Hestrin, RIG 1607135 (Sup. Ct. CA., Riverside, )une 8,2016).
18 Am. Med. Ass'n Council on Ethical and Judicial Affairs, Sedation to Unconsciousness in End-of-Life 
Care. CEJA Report 5-A-08 (2008).
19 Ganzini, supra note 12.
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on medical aid in dying, but on the entire scope of end-of-life care options, including hospice and 
palliative care, pain management, and emotional support. This is vitally important, as physicians 
have also shown that, in the absence of direction from a patient, or even in spite of information to 
the contrary from the patient or patient's proxy, doctors make end-of-life decisions for patients 
based on their own beliefs without consideration for the patient’s wishes.20 For some options at 
the end of life, failure to inform patients of those options has deprived terminally ill patients of 
relief from suffering, based solely on the physician's disagreement with the practice.21

A danger in the proposed rule is that it expands the definition of "referral" to include 
providing information. This exceedingly broad interpretation of a common medical practice has 
been espoused by physicians who have argued the mere giving of information on end of life 
options makes them morally complicit in the actions of the patient, regardless of what those 
actions might be. It is not hyperbole to suggest there is a danger in allowing physicians to control 
the flow of information to patients, as there have been numerous lawsuits around the nation 
predicated on physicians refusing to share necessary information to patients due to their personal 
objections to the treatment in question. For example, in Hoser, two doctors argued that following 
Vermont's informed consent law that requires physicians to answer a terminally ill patient’s 
questions about end of life options was a line they could not cross due to their own religious 
beliefs, regardless of the beliefs of their patients.22

As the Department notes, increasing communication between patients and their healthcare 
providers is a stated goal of the proposed rule23, and we agree that "[ojpen communication in the 
doctor-patient relationship will foster better over-all care for patients."24 Yet, the Department 
argues that placing barriers between patients and physicians that allow physicians to refrain from 
open and honest conversations about a patient's wishes somehow increases the effectiveness of 
the communication. Allowing physicians to “hide the ball” by refusing to disclose information 
because they place their moral principles above those of their patients only increases the risk that 
patients will not be able to make fully-informed choices about their care. This shutting down of 
necessary communication between doctors and their patients compromises patient safety and 
permits physicians to violate the standard of care owed to patients.

The autonomy of patients to control all aspects of their medical care, including those that a 
provider may disagree with, depends upon the ability of the patient to understand all their 
available options. Not only does the proposed rule shield providers under the cloak of religious 
protection, it subverts the wishes of the patient.

20 Niels Douglas Martin et al.. Contrasting patient, family, provider, and societal goals at the end of 
life complicate decision making and induce variability of care after trauma, 77 J. Trauma & Acute 
Care Surgery 2 (2014).
21 Id.
22 Hoser, supra note 17.
23 Protecting Statutory Conscience Rights in Health Care; Delegation of Authority, 83 Fed. Reg. 
3880, 150 (Jan. 26. 2018).
24 Id. at 151.
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Advance directives allow patients to declare their medical care wishes, yet the proposed 
rule curbs their efficacy

An advance directive is a healthcare planning tool that allows patients to express their end- 
of-lifc medical care values and wishes so that they can receive care consistent with their own 
deeply held beliefs when they don't have the physical or mental capacity to express them. 
Advanced directives have played a key role in changing social expectations and legal policy about 
end-of-life care. Yet the Department seeks to invalidate the inherent authority of advance 
directives by allowing physicians and providers to ignore these documents merely because they 
disagree with a patient’s decision.

There are already numerous protections for medical providers in advance directive laws 
around the nation, and the Department has failed to articulate sufficient reason for expanding 
these protections through the proposed rule. Current protections include civil immunity for 
providers who participate in good faith in honoring the stated wishes in the document and 
immunity from criminal prosecution for providers whose adherence to a patient's expressed 
wishes lead to the ultimate death of the patient. Federal Medicare and Medicaid rules require 
facilities to inform patients and residents of their rights who have completed advance directives, 
including these facilities to provide their patients and residents written information about 
whether or not the provider objects on conscience grounds to honoring the directive.25 Under 
many current state laws governing the administration of advance directives, physicians and 
providers are generally able to refuse to follow a validly executed advance directive if it would 
violate their conscience or "sincerely held religious beliefs," provided that the physician or 
provider informs the patient and, in many cases, assists in arranging a transfer to another 
provider who will honor the patient's wishes. The proposed rule suggests a radical change to the 
status quo.

State laws that require objecting medical providers to arrange patient transfers would 
likely violate the proposed rule. The effect of this interpretation will no doubt force patients, in 
their most vulnerable moments, to spend valuable time Hying to access medical care in the hope 
of finding a provider who will follow their wishes. This scenario assumes that the patient is even 
aware of the fact that the medical provider will deny the treatment they expect when they 
ultimately need it Given that one out of every nine acute care beds in this country belongs to a 
medical facility that follows the Ethical and Religious Directives26 promulgated by the United 
States Congress of Catholic Bishops, patients in many areas of the country are already 
disadvantaged when seeking medical care that places their wishes front and center. The proposed 
rule adds another barrier for those patients, many facing the end of life, who merely seek medical 
care that honors and respects their wishes.

25 See 42 U.S.C. § 1395cc(f )(1) (2000); 42 C.F.R. § 4B9.102(a)(l)(ii) (201B); 42 C.F.R. § 
418.52(a)(2) (2018).
26 Lois Uttley et al. Miscarriage of Medicine: The Growth of Catholic Hospitals and the Threat to 
Reproductive Health Care, p.l (Dec. 2013); available at
http://staticl.l.sqspcdn.com/static/f/816571/24079922/1387381601667/Growth-of-Catholic- 
Hospitals-2013.pdf?tokcn=%2Fh8oG7GKylBkXHr8o7UsSpWnZvI%3D
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Medical Aid in Dying is not suicide and no physician is required to participate in providing 
this end-of-life care option in violation ol their conscience

Throughout the proposed rule, reference is made to "assisted suicide" and the provision in 
the Patient Safety and Affordable Care Act that prohibits discrimination against those providers 
who decide not to participate in assisting in the lawful death of a patient.27 Medical aid in dying is 
often described by the media and opponents as "assisted suicide.” This nomenclature is 
inaccurate, as most jurisdictions in which medical aid in dying is explicitly authorized also 
explicitly denote that "assisted suicide" is a criminal act This difference is important because 
medical aid in dying is a separate and distinct medical procedure in which a physician writes a 
prescription for medication for a mentally capable, terminally ill adult who can then decide if they 
want to self-administer the medication if their suffering becomes too great. "Assisted suicide" is a 
criminal act in which someone encourages and facilitates the self-inflicted death of a clinically 
depressed or mentally ill "suicidal" individual irrespective of their life expectancy.

Dying patients who want to access medical aid in dying find "suicide" language inaccurate 
and deeply offensive. They desperately want to live, but a terminal illness is taking their life. They 
are not committing suicide. They are just asking for the option to self-administer medication to 
peacefully shorten an agonizing dying process if their pain and suffering becomes too great. The 
American Association of Suicidology, a national organization devoted to understanding, 
preventing, and supporting those who have been affected by suicide, issued a policy brief 
recognizing the difference between suicide and medical aid in dying and, as concluded by the 
organization's executive director, the phrase "’physician-assisted suicide'...should be deleted from 
use.”

The humane option of medical aid in dying is already explicitly authorized in California, 
Colorado, Montana, Oregon, Vermont, Washington and the District of Columbia. According to 2015 
census data, over 18% of the country lives in a jurisdiction in which medical aid in dying is 
explicitly authorized. Medical aid in dying has been practiced for 40 combined years across these 
seven jurisdictions without a single instance of abuse or coercion. According to nearly 50 different 
surveys, the American public has embraced medical aid in dying: about seven out of 10 adults 
support the option.

However, the proposed rule places barriers that will prevent terminally ill patients in those 
authorized states from being able to fully utilize the law. Under the law in every authorized 
jurisdiction, no medical provider is required to write a prescription for aid-in-dying medication. In 
fact, each and every state in which medical aid in dying is authorized has explicit conscience 
provisions that protect physicians from writing such a prescription against their wishes. However, 
under the proposed HHS rule, ambiguity exists as to where the duties of a physician to ensure 
their patients know all of their healthcare options so they can make fully informed healthcare 
decisions end. When asked questions, physicians who object to providing medical aid in dying 
should still engage with patients who raise the issue to understand why a patient is making such 
an inquiry. To comply with a standard of care, the physician would need to do their best to 
address such questions. This duty wouldn't bar the physician from then also sharing their view on 
various end-of-life care options. But the Department impermissibly equates the sharing of 
information on medical options with participating in a medical procedure and, thus, those

27 42 U.S.C. 18113 § 1553.
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providers who object to participation also are encouraged to refuse to share information on 
conscience grounds. The effect of a physician’s lack of candor in communication with a patient will 
lead the patient to feel uncertain they are receiving all pertinent information on their options at 
the end of life, or just the information the physician endorses.

It should not be acceptable for physicians to withhold information from their terminally ill 
patients by refusing to provide patient-requested information about available medical options for 
which a patient may qualify, including palliative care and medical aid in dying. Refusing to discuss 
the patient’s healthcare options and wishes, including the reason for those wishes, frustrates the 
very nature of medical inquiry. Studies have shown that, in states where medical aid in dying is 
authorized, a request for medical aid-in-dying information often prompts deep, meaningful 
conversation between the physician and patient about all aspects of the patient's condition.28 A 
physician who refuses to participate in the process of medical aid in dying is free to share that 
reasoning with their patient, but what cannot be acceptable is for the physician to, in essence, lie 
by omission and yet claim they have fulfilled their duty to their patient

Conclusion

The freedom of religion is just that: the freedom to believe as one believes, worship as one 
worships, pray as one prays, or the option to do none of the above. That freedom does not and we 
argue cannot, wholly override the rights of patients to receive complete and accurate health 
information and to receive quality care.

Simply put, the Department’s arbitrary and capricious rationale for the proposed rule fails 
to protect the interests of patients, and instead caters to a vocal minority of medical practitioners. 
As the Department itself notes, between 2008 when the initial rule was drafted until 2016, OCR 
received only 10 total complaints about alleged violations of federal conscience protection laws, 
yet these proposed rule has the potential to affect millions of Americans receiving medical care in 
our country. Patients, especially those facing the end of their lives, should not be forced to worry 
over whether their clear, expressed treatment decisions will be compromised because a physician 
places their moral beliefs over a patient's well-being. Similarly, patients should not have to worry 
that they might not be receiving complete and accurate information, which is critical to making 
sound, informed medical decisions.

A patient-driven approach to handling conscience-based objections is the only approach 
that respects the values of both the patient seeking medical care and the medical providers 
dispensing those services. We implore the Department to reject the proposed rule in favor of a 
rule that truly empowers ALL participants in our healthcare system.

Sincerely,

Kimberly Callinan 
Chief Executive Officer 
Compassion & Choices

28 Melinda A. Lee & Susan W. Tolle, Oregon's assisted suicide vote: The silver lining, Annals of 
Internal Medicine. 124(2), 267-269 (1996).
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