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For example, section (d) of the Church Amendments refers to circumstances when a person may
refuse to participate in any part of a health service program or research activity that “would be
contrary to his religious beliefs or moral convictions.” Even though longstanding legal
interpretation applies this section singularly to participation in abortion and sterilization
procedures, the proposed rule does not make this limitation clear. This ambiguity can encourage
an overly broad interpretation of the statute that empowers a provider to refuse to provide any
health care service or information for a religious or moral reason—potentially including not just
sterilization and abortion procedures, but also Pre-Exposure Prophylaxis (PrEP), infertility care,
treatments related to gender dysphoria, and even HIV treatment. Some providers may try to
claim even broader refusal abilities, as a recent analysis of complaints to HHS showed that
transgender patients are most often discriminated against simply for being who they are rather
than for the medical care they are secking.’

Doctors may be misled into believing they may refuse on religious grounds to administer an HIV
test or prescribe PrEP to a gay or bisexual man, or refuse screening for a urinary tract infection
for a transgender man.® In fact, medical staff may interpret the regulation to indicate that they
can not only refuse, but decline to tell the patient where he would be able to obtain these
lifesaving services or even inform patients of their treatment options. This puts the health of the
patient, and potentially that of others, at risk. The regulation could lead a physician to refuse to
provide fertility treatments to a same-sex couple, or a pharmacist to refuse to fill a prescription
for hormone replacement therapy for a transgender customer. In addition, by unlawfully
redefining the statutory term “assisting in the performance” of a procedure, the rule could
encourage health care workers to obstruct or delay access to a health care service even when they
have only a tangential connection to delivering that service, such as scheduling a procedure or
running lab tests to monitor side-effects of a medication. The extension and broadening of this
clause will impair LGBTQ patients’ access to care services if interpreted—as the proposed rule
improperly appears to do—to permit providers to choose patients based upon sexual orientation,
gender identity, or family structure.

We are particularly concerned that the proposed rule will be used to refuse medically necessary
care to transgender patients. We are concerned that the rule’s sweeping terms and HHS’s
troubling discussions of a case involving a transgender patient will encourage the mistaken belief
that treatments that have an incidental impact on fertility, such as some procedures used to treat
gender dysphoria, are sterilization procedures. Treatments for serious medical conditions may
have the incidental effect of causing or contributing to infertility: for example, a hysterectomy to
treat gender dysphoria, chemotherapy to treat cancer, and a wide range of medications can have
the incidental effect of temporarily or permanently causing infertility. The primary purpose of

3 https://www.americanprogress.org/issues/Igbt/reports/2018/03/07/447414/acas-Igbtg-nondiscrimination-
regulations-prove-crucial/
é https://www.americanprogress.org/issues/Igbt/reports/2018/03/07/447414/acas-lgbtg-nondiscrimination-
regulations-prove-crucial/
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such procedures, however, is not to sterilize, but to treat an unrelated medical condition. If
religious or moral exemptions related to sterilization are misinterpreted to include treatments that
have simply an incidental effect on fertility—as the vague and sweeping language of this rule
encourages—it can lead to refusals that go even further beyond what federal law allows and
unlawfully encourages individuals and institutions to refuse a dangerously broad range of
medically needed treatments.

3. The proposed rule tramples on states’ and local governments’ efforts to protect
patients’ health and safety, including their nondiscrimination laws.

The Department claims that its unwarranted new interpretations of federal law supersede laws
passed by state and local governments to ensure patients’ access to health care. By claiming to
allow individuals and institutions to refuse care to patients based on the providers’ religious or
moral beliefs in such a sweeping way, the proposed rule creates conflicts with hundreds of state
and local nondiscrimination laws around the country that apply to health care. It therefore is
disingenuous for the Department to claim that the proposed rule “does not impose substantial
direct effects on States,” “does not alter or have any substantial direct effects on the relationship
between the Federal government and the States,” and “does not implicate” federalism concerns
under Executive Order 13132,

4. The regulation lacks safeguards to protect patients from harmful refusals of care.

The proposed regulation is dangerously silent in regards to the needs of patients and the impact
that expanding religious refusals can have on their health. The proposed regulation includes no
limitations to its sweeping exemptions that would protect patients’ rights under the law and
ensures that they receive medically warranted treatment. Any extension of religious
accommodation should always be accompanied by equally extensive protections for patients to
ensure that their medical needs remain paramount, and that they are able to receive both accurate
information and quality health services.

Indeed, the Establishment Clause of the First Amendment requires the government to adequately
account for burdens a religious accommodation may impose on others, including patients, and
prohibits granting accommodations when they would materially harm any third party. As
detailed at length above, the proposed regulation would cause significant harm by interfering
with patients’ access to healthcare and thus, conflicts with this constitutional bar.

The expanded religious exemptions in the proposed regulations also conflict with many patient
protections in federal laws like the Affordable Care Act and the Emergency Medical Treatment
and Active Labor Act. While protections under these laws are subject to religious exemptions
provided under federal statute, they are not subject to exemptions whose scope goes beyond
federal law—including many of the exemptions expanded in this rule. Additionally, the proposed
regulation’s approach to religious exemptions—which appears to allow for no limitations even
when those exemptions unjustifiably harm patients or employers—conflict with the well-
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established standard under other federal laws, like Title VII of the Civil Rights Act. Title VII
ensures that employers can consider the effect that providing a religious accommodation would
have on coworkers, customers, and patients, as well as factors like public safety, public health,
and other legal obligations. A standard that appears to allow for none of these considerations,
and instead appears to require broad, automatic exemptions, would create confusion and
undermine the federal government’s ability to properly enforce federal laws.

5. The Department’s rushed rulemaking process failed to follow required procedures.

The Department rushed to publish this rule without first publishing any notice regarding in its
Unified Regulatory Agenda, as is normally required. The failure to follow proper procedure
reflects an inadequate consideration of the rule’s impact on patients’ health.

The timing of the proposed rule also illustrates a lack of sufficient consideration. The proposed
rule was published just two months after the close of a public comment period for a Request for
Information closely related to this rule. The 12,000-plus public comments were not all posted
until mid-December, a month before this proposed rule was released. Nearly all of the comments
submitted at that time related to the subjects covered by the proposed rule—namely, the refusal
of care by federally funded health care institutions or their employees on the basis of personal
beliefs. This short period of time calls into question the comprehensiveness of the review of the
Request for Information and whether the proposed rule was developed in an arbitrary and
capricious manner.

Conclusion

The proposed rule goes far beyond established law, appears to have been developed in a rushed
and arbitrary manner, and most importantly will put the health and potentially even the lives of
patients at risk. We urge you to withdraw the proposed rule.
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Primary Care
Association

March 27, 2018

The Honorable Alex Azar, Secretary
Department of Health and Human Services
Hubert H. Humphrey Building

200 Independence Avenue SW
Washington, D.C. 20201

RE: Department of Health and Human Services, Office for Civil Rights RIN 0945-ZA03

Dear Secretary Azar,

On behalf of the Maine Primary Care Association, I am submitting brief comments in response
to HHS' intention to strengthen/clarify “conscience violation rules” as relates to the regulations
that govern all HHS-funded programs. The Maine Primary Care Association (MPCA), whose
members include all 20 of Maine's Federally Qualified Health Centers (referred throughout our
comments as both FOHCs and Health Centers), respectfully submits the following comments in
relation to HHS' proposal.

As one of the largest primary care delivery networks in the state, we have significant concerns
about the unintended consequences of the updated rulemaking as regards conscience violation:

+  While much of the description of past and recent issues (and case law) regarding
conscience violation has been focused on abortion services, the clarified/updated
regulations could reasonably apply to virtually any service (for health centers, this most
likely would include services (or referrals) for the LGBTQ population, family planning
services, vaccinations, behavioral health/addiction services, advanced directives, etc.). It
appears that any staff person could refuse to see a patient, or to provide a patient with a
specific service or referral, simply based on that patient's characteristics.

» This ability to refuse services is at odds with federal guidance for the health center
program. In fact, as federally funded programs, community health centers are obligated to
see anyone who walks through their doors, moreover, the Health Resources and Services
Administration itself has put much pressure on the health centers to serve vulnerable
populations, including those in the LGBT(Q) community,

»  As the rulemaking suggests, HHS-funded entities will be required to provide proof of
compliance with the new regulations. Every application for federal funding from HHS
will need to include two documents: an assurance and a certification that the applicant is
in compliance with these federal conscience laws. As one of the most heavily regulated
HHS programs—and certainly one of the most heavily regulated health care programs in

73 Winthrop Street, Augusta, ME 04330 207-621-0677 WWW, Mepca.org
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the country—FQHC:s already have particularly onerous reporting and compliance
expectations. As these requirements grow, the ability to provide direct patient care is
further squeezed.

o The rules suggest that violation issues could extend beyond simply providing specific
services, but also to referrals for such services, or to providers that also provide services
being objected to. There is a long list of activities the proposed regulations, and many of
them are common and expected activities performed at health centers. For example, it
appears a staff member could refuse to refer a patient to Planned Parenthood for a
mammogram because PP also provides abortions. This example again shows a
concerning disconnect from HRSA expectations, chief of which is access to a range of
comprehensive services. In fact, the % of women receiving a mammogram is a clinical
quality measure that HRSA holds the health centers to through the Uniform Data Set; to
the extent that conscience violation empowers staft to change their clinical decision
making, there could be patient safety and risk implications, and certainly an overall loss
in clinical quality.

o Finally, the rules overall set a concerning precedence of policymakers interjecting into
sound, evidence-based clinical decision making. It strikes us an inappropriate intrusion
into the exam room, where the health care provider and patient rely on a trusting
relationship with each other to ensure the best possible outcome.

Maine’s FQHCs serve as a model of how integrated, high quality, primary and preventive
medical, behavioral health and dental services should be delivered across a wide swath of the
population; we are proud of the tireless work that has earned us that reputation. However, we
will only be able to continue serving our communities if we the support of the federal
government to make sound clinical decisions. We urge you to consider the impact of such rules
on good patient care, and to consider the myriad unintended consequences that could result from
enactment of such rules.

Thank you for your consideration. If you require additional information, please feel free to
contact Darcy Shargo, CEO at the Maine Primary Care Association (dshargo@mepca.org) or at
207-621-0677.

73 Winthrop Street, Augusta, ME 04330  207-621-0677 WWW.mepca.org
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NACDS Comments to OCR: RIN 0945-ZA03
March 27, 2018
Page 2 of 8

proposal given the potential for negative impact on access to necessary prescribed
medications and thus patients’ health and pharmacy operations.

Federal Conscience Protections are Already in Place and are Effective

The Department fails to show that non-compliance with conscience protections has been
a problem and that the current laws have not provided sufficient protection against
discrimination in covered health care settings. The Department attempts to justify the
need for the proposed rule by 1) citing examples of allegations and evidence that
coercion and discrimination have occurred in the last ten years, and 2) stating there has
been provider confusion about the scope and applicability of current conscience law
protections. However, in providing example lawsuits intended to illustrate the problem,
the Department notes that it has not “opined on or judged the legal merits or sufficiency
of any of the above-cited lawsuits or challenged laws.” This hardly rises to the level of
justification needed to impose new rules on providers already burdened with
overreaching regulations and administrative requirements.

The proposed rule also cites the recent increase in complaints received by OCR as an
indication that further action is needed through a proposed rule. The vast majority of
complaints, thirty-four (34) out of forty-four (44) in the last ten (10) years, have been
received since the November 2016 election. However, the proposed rule notes that of
the ten (10) complaints received before the November 2016 election, only two (2)
remain open. The proposed rule details the actions taken by OCR on the other
complaints and supports the fact that the OCR has been successful in investigating and
enforcing its conscience rights obligations. This does not support the need for the
proposed rule, but rather supports the idea that the proposed rule is unnecessary as the
current protections are working and being properly enforced.

The proposed rule notes that recipients of federal funds already certify compliance with
federal nondiscrimination laws.! Thus, there appears to be no need to require additional
certification for notification of non-discrimination based on individuals’ exercise of their
conscience. If each federal agency were to require unique certifications for activities
that fall within their jurisdiction, the single all-encompassing non-discrimination
certification currently in use would be rendered meaningless. As the federal
government already requires certification of compliance with this and other
nondiscrimination laws, the current proposal is unnecessary.

While the agency may wish to raise awareness about federal conscience protections,
exercise of agency rulemaking authority is improper for this purpose. Licensing boards
and provider accreditation bodies should be left to guide provider communities about
practices within their professions or trade. These bodies have the expertise and
membership reach to ensure that pertinent information about these and other federal

! Conscience Clause Proposed Rule, 83 Federal Register 380 (proposed January 26, 2018); note 177 at 50276.
3920.
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laws are widely known. In addition, state licensing boards are charged not only with
licensure but also with protecting the public and are appropriate bodies to weigh the
rights of the public to access care with the rights of licensed professionals to exercise
their conscience. If the Department has reason to believe that providers are unaware of
their rights, these and other avenues should be explored to raise awareness about
federal and state protections instead of the current proposal.

The Scope of the Proposed Rule Exceeds Statutory Authority and Should Not Apply
to Community Retail Pharmacies

The federal statutes on which the proposal relies, focused primarily on clinical or
research settings, neither expressly nor by implication apply to community retail
pharmacies or their pharmacists. Further, the proposed rule fails to make any
connection between the community retail pharmacy and the perceived problem
described in the proposed rule. Nonetheless, the impact analysis section of the proposed
rule states that over 44,000 pharmacies could be impacted by the proposed rule.
Despite absence of any indication in the underlying federal laws that community retail
pharmacies and the services they provide are meant to be covered, the proposed rule
seeks to expand the reach of the statutes to the community retail pharmacy settings. In
expanding the application of these laws, the Department exceeds its statutory authority.
However, even if the underlying statutes were applicable, there are several other
reasons why the proposed rule should not apply to community retail pharmacies.

The Proposed Rule Will Force Pharmacies to Violate State Dispensing Laws

The current proposal is at odds with many state laws that require pharmacists and
pharmacies to fill prescriptions presented at the counter. These states have recognized
the importance of access to lifesaving drugs and pharmacy services and have crafted
their mandatory dispensing laws in a manner that ensures public health and safety. As
proposed, the rule would not allow pharmacies to be certain of compliance with both
their state law and the conscience rule.

State laws and regulations governing pharmacy practice are promulgated and
implemented under the authority granted to the state boards of pharmacy, which are
comprised of licensed pharmacists and consumers working together to ensure the
health and safety of the states’ citizens. If the current proposal is adopted, pharmacists
and pharmacies could be in legal jeopardy in many states for their refusal to dispense
prescriptions presented at the counter. Pharmacies have adjusted their practices
according to the laws of their states and should not be forced to choose between
compliance with state pharmacy practice laws or the requirements of the proposed rule.
State boards of pharmacy have tremendous expertise on these issues and their judgment
about pharmacy practice should not be replaced by the Secretary’s.

Pharmacies Should be Exempt from Assurance and Certification of Compliance
Requirements

HHS Conscience Rule-000057602
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The proposed rule contains several exemptions from the proposed requirements for
written assurance and certification of compliance, including:

(1) Physicians, physician offices, and other health care practitioners participating
in Part B of the Medicare program;

(2) Recipients of Federal financial assistance or other Federal funds from the
Department awarded under certain grant programs currently administered
by the Administration for Children and Families, whose purpose is unrelated
to health care provision as specified;

(3) Recipients of Federal financial assistance or other Federal funds from the
Department awarded under certain grant programs currently administered
by the Administration on Community Living, whose purpose is unrelated to
health care provision as specified; and

(4) Indian Tribes and Tribal Organizations when contracting with the Indian
Health Service under the Indian Self-Determination and Education Assistance
Act.

In validating the need for the exemptions, the Department states:

“[r]equiring the large number of entities in these four categories to
submit assurance and certification requirements would pose significant
implementation hurdles for Departmental components, programs, and
services. Furthermore, the Department believes that, due primarily to
their generally smaller size, several of the excepted categories of
recipients of Federal financial assistance or other Federal funds from the
Department are less likely to encounter the types of issues sought to be
addressed in this regulation.”

Retail pharmacies are the perfect examples of providers that should be exempt based on
these criteria. Not only will the management of retail pharmacy certifications and re-
certifications cause enormous challenges to the Department, but the amount of money
received by pharmacies for services intended to be covered by the regulation are, at
most, quite insignificant.

In addition to these criteria, the Secretary should also consider the amount of federal
funds reimbursed for products for which there may be a conscience objection. A very
small percentage of a typical pharmacy’s reimbursement would be for products for
which there may be a conscience objection (2.13% of all prescriptions for 20172). It

2 Source® PHAST Prescription Monthly, data drawn 3/2/2018 and includes contraceptives (including
plan B) and Mifepristone.
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would be inappropriate and unduly burdensome for the Secretary to place a pharmacy’s
total federal reimbursement at risk for the small percentage of prescriptions filled that
are likely to be the subject of a conscience objection.

The Proposed Rule Forces Pharmacies to Interfere with the Decision of the Patient
and his/her Physician to Use Appropriate, Legal Medications

The proposed rule requires pharmacies to interfere with the decision of the patient and
his/her doctor to use a drug that has been approved for safe and effective use without
requisite clinical basis for the interference. By refusing to fill prescriptions, pharmacies
would effectively step between the patient and the prescriber without appropriate
clinical reasons for the refusal. Pharmacists have a role in counseling patients on the
proper use of medications and to make appropriate recommendations based on their
professional knowledge. Where a refusal to fill a necessary prescription as determined
by the licensed prescriber and the patient is based on considerations outside of
professional, clinical opinion or knowledge of the pharmacist, the pharmacy’s core role
in health care delivery becomes undermined and the patient’s clinical status is
unnecessarily endangered.

While the proposal creates barriers to patients’ access to care determined necessary by
their licensed prescriber, the rule as proposed does not provide sufficient protections for
patients to receive legal medications. In many cases, an appropriate window of
opportunity to use a medication may have passed by the time a patient ultimately
receives the medication if the patient is turned away to accommodate the pharmacist’s
objection, even though it is based on considerations other than his/her professional
clinical judgment. In these cases, effective protections should be in place to ensure that a
patient’s life or health is not placed at unnecessary risk.

Proposed Rule Should Only Apply to Licensed Health Care Providers and Should
Not Cover Pharmacy Support Staff

The proposed rule seeks to expand the statutory conscience protections beyond licensed
health care providers to include support staff by broadly defining “assist in the
performance” as:

“to participate in any activity with an articulable connection to a
procedure, health service or health service program, or research
activity, so long as the individual involved is a part of the workforce of a
Department-funded entity. This includes counseling, referral, training,
and other arrangements for the procedure, health service, or research
activity.”

Under this proposal, the federal conscience laws would be rendered meaningless as any

employee within a company could make a discrimination claim regardless of whether
their job functions are truly incompatible with their religious or moral beliefs. Despite
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clear indication from current protections that non-discrimination protections apply to
physicians or health care personnel, the proposed rule expands the scope of coverage to
other members of the workforce through an improper definition of “assist.”

Whereas “assist in the performance” could be appropriately interpreted broadly in some
health care settings, its application in the retail pharmacy setting will severely debilitate
pharmacies’ abilities to serve their patients. In addition to over 150,000 pharmacists
currently practicing in retail drug stores, supermarkets, and other general
merchandising stores, this rule would expand federal conscience laws to millions of
support staff and cashiers. Accordingly, an employee with even the most tangential
involvement in the retail pharmacy’s dispensing operations could refuse to carry out
their job functions because of their moral beliefs. For example, from a technician to a
cashier with no clinical training or expertise and no direct patient care role, one could
refuse to stock the pharmacy shelf or execute a sale for any legal drug or pharmacy
service under the proposal. As these pharmacy support staff are not directly involved in
the provision of health care, expanding the scope of the proposed rule to them is
tantamount to the agency’s expansion of the federal laws to include any person
employed by an entity. Similar analyses would apply to pharmacy support staff
employed at non-retail pharmacy settings.

Moreover, there is a risk that the proposed rule could be read broadly enough that
anyone in the drug supply chain could effectively stifle important pharmacy operations
based on their moral belief, regardless of whether those beliefs are being threatened or
compromised. Pharmacies rely on a predictable flow of medications in the supply chain,
including wholesalers and their own warehouses, as well as the pharmacy staff to ensure
that patients needing drugs get them in a timely manner. Refusal to carry out one’s
required responsibilities by a single person in the process could cause severe
disruptions and jeopardize patients’ health. For example, a pharmacy employee with
moral objections to certain drugs or biologicals could refuse to order, stock, or maintain
a shipment of these products, which could be rendered useless or deleterious if other
employees are not available to promptly store and maintain the shipment according to
Food and Drug Administration’s protocols. Some may even read the proposed rule to
permit the objecting employee to refuse to inform others of the shipment of highly
sensitive products.

Further, the broad definition of “assist in the performance” would seem to permit the
objecting employee to refuse to refer. This means that a licensed pharmacist would have
the right to refuse to leave the legitimate prescription for the necessary drug for the next
pharmacist on duty to dispense to the patient as an exercise of their conscience right. In
this situation, the patient placed at risk by this refusal to “assist” (the placement of a
simple piece of paper on the counter to be dispensed the next shift or next day by
another licensed professional) most likely has no relation to federal funds received by
the pharmacy. It cannot be ignored that, as written, the proposal when implemented at
the pharmacy level will have the most negative effect on privately insured and cash
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paying patients who will be denied necessary prescriptions under the guise of federal
funding being used as a stick to prevent discrimination. Such refusals by pharmacy
personnel to carry out their job functions could have far reaching consequences and
place the public in grave danger.

The underlying laws are very clear that the conscience protections apply to certain
licensed health care providers and only those who have direct assisting duties. The laws
did not intend to cover someone simply because they are employed by a pharmacy or
have a duty that may support the core function of a pharmacy. Nor do the laws indicate
that the simple accepting, processing, and dispensing of a prescription is an activity that
can be considered morally objectionable. Therefore, the Department should specifically
exclude non-pharmacist pharmacy or retail staff from the reach of the proposed rule.

In addition, the definition of “assist in the performance” should not include referral of
the prescription to another pharmacist (e.g. next shift or another staff pharmacist) or
another pharmacy if the pharmacist present at the counter has a religious or moral
objection to dispensing the prescription. In these cases, the pharmacist would neither
be “assisting” nor involved in the dispensing of the drug to which he/she objects.
Nonetheless, under the current proposal, an objecting pharmacist would not be required
to fill or refer the prescription. When the patient returns to the pharmacy for pick-up,
they may find that the pharmacist simply refused to fill the prescription without
providing any notification to the patient of his/her objection or providing appropriate
referral. In many cases, by the time the situation can be remedied, the optimal window
of time for using the medication may have passed, placing the patient’s health at risk.
Thus, even if the Secretary feels that a pharmacist may refuse to dispense based on
his/her moral conviction, the Secretary should not regard the patient’s right to legal
medications as any less important. Therefore, if the Secretary applies the rule to
pharmacists, referral of the prescription to another pharmacist or pharmacy should not
be considered “assisting.”

Notice Requirement is Overreaching and Burdensome

The proposed rule requires covered entities to notify the public, patients, and employees
of their protections under the Federal health care conscience and associated anti-
discrimination statutes and the proposed regulation. Itis proposed that this
requirement be accomplished by posting on a covered entity’s website and the entity’s
establishment(s) where notices to the public and their workforce are customarily
posted.

These requirements impose significant burdens on retail pharmacies. With over 40,000
chain pharmacy locations, the cost and time required to post materials for both the
public and employees would be considerable. This is especially troublesome as it seems
the intended audience for the posting is beyond the healthcare providers covered under
the proposed rule. As an alternative, the requirement to notify covered licensed health
care providers of conscience laws should only apply at the time of initial hiring. There
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appears to be no reason to craft a new, unique system of notification that could be
operationally difficult to implement.

Conclusion

The proposed rule fails to provide any evidence that federal conscience laws have not
had their intended effect or that discrimination towards health care employees’ exercise
of conscience is a problem. Thus, we urge the Secretary to rescind the proposed rule and
instead rely on appropriate licensing boards to raise awareness of anti-discrimination
laws.

Further, the proposal’s application to community retail pharmacy is an inappropriate
expansion of federal laws. Alternatively, we strongly urge the Secretary to exempt
community retail pharmacies from the proposed requirements and ensure that the
proposal is limited to licensed health care providers and not support staff.

In its current form, the proposal would cause major disruptions in the practice of
pharmacy without any safety-valves to protect the patients’ health. Pharmacies already
abide by federal conscience laws just as they do with all other federal and state non-
discrimination laws. Accordingly, we do not believe that special assurances and
certifications and notice to the public and workforce should be required as proposed in
this rule. Where appropriate, notification of federal conscience rights should only be
required at the time of initial hiring of the licensed health care provider.

Thank you for the opportunity to comment.
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recognition. For example, the definition of “assist in the performance” greatly expands the types
of services that can be refused to include merely “making arrangements for the procedure” no
matter how tangential.® This means individuals not “assisting in the performance” of a procedure
within the ordinary meaning of the term, such as the hospital room scheduler, the technician
charged with cleaning surgical instruments, and other hospital employees, can now assert a new
right to refuse. The Proposed Rule’s definition of “referral” similarly goes beyond any
understanding of the term, allowing refusals to provide any information, including location or
funding, that could help an individual to get the care they need.”

Furthermore, the Proposed Rule’s new and unwarranted expanded definitions often exceed, or
are not in accordance with, existing definitions contained within the statutes the Proposed Rule
seeks to enforce. Specifically, under the Coats and Weldon Amendments “health care entity” is
defined to encompass a limited and specific range of individuals and entities involved in the
delivery of health care.® The Proposed Rule attempts to combine separate definitions of “health
care entity” found in different statutes and applicable in different circumstances into one broad
term.” Such an attempt to expand the meaning of a statutory term Congress already took the time
to define not only fosters confusion, but goes directly against congressional intent. By expressly
defining the term “health care entity” Congress implicitly rejected the inclusion of the other
terms the Department now attempts to insert.'”

When these impermissibly broad definitions are combined with the expansive interpretations of
the underlying statutes, they work together to further expand refusals of care to allow more
individuals and entities to refuse to provide access to health care. For example, one way the
Weldon Amendment is expanded under the Proposed Rule is through the definition of
“discrimination.”!! In particular, the Proposed Rule defines “discrimination” against a health
care entity broadly to include a number of activities, including denying a grant or employment as
well as an unspecified catch-all phrase “any activity reasonably regarded as discrimination.”!? In
a Proposed Rule that seeks to protect those who want to discriminate, this broad definition is
nonsensical and inappropriate. Further, such a vague and inappropriate definition provides no
functional guidance to entities on how to comply with the applicable requirements, thereby
fostering confusion.

The Proposed Rule Carries Severe Consequences for Patients and will Exacerbate Already
Existing Inequities

6 Id. at 180.

71d. at 183.

8 The Weldon Amendment, Consolidated Appropriations Act, Pub. L. No. 111-117, 123 Stat 3034 (2009); Public
Health Service Act, 42 U.S.C. § 238n (2018).

9 See Rule supra note 1, at 182.

19 The doctrine of expression unius est exclusion alterius (the expression of one thing implies the exclusion of
others) as applied to statutory interpretation creates a presumption that when a statute designates certain persons,
things, or manners of operation, all omissions should be understood as exclusions.

1 See Rule supra note 1, at 180.

12 1d.
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have licensed medical staff, as well as state laws that require health insurance plans to cover
abortion.%® Moreover, the Proposed Rule invites states to further expand refusals of care by
making clear that this expansive rule is a floor, and not a ceiling, for religious exemption laws.**

Conclusion

The Proposed Rule will allow personal beliefs to dictate patient care by unlawfully expanding
already harmful refusals of care. The Proposed Rule is discriminatory, violates multiple federal
statutes and the Constitution, ignores congressional intent, fosters confusion, and harms patients
contrary to the Department’s stated mission. For all of these reasons NARAL Pro-Choice
America calls on the Department to withdraw the Proposed Rule in its entirety.

Sincerely,

NARAL Pro-Choice America

63 See, e.g., Rule, Supra note 1, at 3888-89.
64 See id.
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any understanding of the term, allowing refusals to provide any information, including location
or funding, that could help an individual to get the care they need.”

Furthermore, the Proposed Rule’s new and unwarranted expanded definitions often exceed, or
are not in accordance with, existing definitions contained within the statutes the Proposed Rule
seeks to enforce. Specifically, under the Coats and Weldon Amendments “health care entity” is
defined to encompass a limited and specific range of individuals and entities involved in the
delivery of health care.® The Proposed Rule attempts to combine separate definitions of “health
care entity” found in different statutes and applicable in different circumstances into one broad
term.® Such an attempt to expand the meaning of a statutory term Congress already took the
time to define not only fosters confusion, but goes directly against congressional intent. By
expressly defining the term “health care entity” Congress implicitly rejected the inclusion of the
other terms the Department now attempts to insert.!

When these impermissibly broad definitions are combined with the expansive interpretations of
the underlying statutes, they work together to further expand refusals of care to allow more
individuals and entities to refuse to provide access to health care. For example, one way the
Weldon Amendment is expanded under the Proposed Rule is through the definition of
“discrimination.”!! In particular, the Proposed Rule defines “discrimination” against a health
care entity broadly to include a number of activities, including denying a grant or employment
as well as an unspecified catch-all phrase “any activity reasonably regarded as
discrimination.”? In a Proposed Rule that seeks to protect those who want to discriminate, this
broad definition is nonsensical and inappropriate. Further such a vague and inappropriate
definition provides no functional guidance to entities on how to comply with the applicable
requirements, thereby fostering confusion.

The Proposed Rule Carries Severe Consequences for Patients and will Exacerbate Already
Existing Inequities

a. Refusals of Care Make it Difficult for Many Individuals to Access the Care They Need
Across the country refusals of care based on personal beliefs have been invoked in countless

ways to deny patients the care they need.’® One woman experiencing pregnancy complications
rushed to the only hospital in her community, a religiously affiliated facility, where she was

71d. at 183.

¥ The Weldon Amendment, Consolidated Appropriations Act, Pub. L. No. 111-117, 123 Stat 3034 (2009); Public
Health Service Act, 42 U.S.C. § 238n (2018).

? See Rule supra note 1, at 182.

19 The doctrine of expression unius est exclusion alterius (the expression of one thing implies the exclusion of
others) as applied to statutory interpretation creates a presumption that when a statute designates certain persons,
things, or manners of operation, all omissions should be understood as exclusions.

' See Rule supra note 1, at 180.

" 1d.

13 See, e.g., supra note 3.
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The Honorable Alex Azar

Secretary of Health and Human Services

U.S. Department of Health and Human Services
200 Independence Avenue, SW.

Washington, DC 20201

Re: Comments on Department of Health and Human Services, Office for Civil Rights RIN 0945-
ZA03

The National Abortion Federation (NAF) is the professional association of abortion providers.
Our mission is to ensure safe, legal, and accessible abortion care, which promotes health and
justice for women. OQur members include private and non-profit clinics, Planned Parenthood
affiliates, women’s health centers, physicians’ offices, and hospitals, who together care for
approximately half of the women who choose abortion in the US and Canada each year.

As an association with members from a wide range of health care backgrounds with a shared
commitment to the health and well-being of their patients, NAF believes that a health care
provider’s personal beliefs should never determine the care a patient receives. Instead, health
care should be provided based on the patient’s medical needs and informed consent, during
which patients are informed of all of the options available to them.

That is why we strongly oppose the Department of Health and Human Services’ (the
“Department”) proposed rule (“Proposed Rule”), which seeks to permit discrimination in all
aspects of health care.!

The Proposed Rule seeks to unlawfully expand refusals to provide care by attempting to allow
individuals and health care entities who receive federal funding to refuse to provide any part of a
health service or program. In addition, the Proposed Rule unlawfully attempts to create new
refusals seemingly out of thin air. Such expansions exceed the Department’s authority, violate
the Constitution, undermine the ability of states to protect their citizens, undermine critical HHS
programs like Title X, interfere with the provider-patient relationship, and threaten the health and
well-being of people across the country and around the world.

By issuing the Proposed Rule and creating a new division within the Office of Civil Rights
(“OCR”) — the new “Conscience and Religious Freedom Division” — the Department seeks to
inappropriately use OCR’s limited resources in order to affirmatively allow institutions,
insurance companies, and almost anyone involved in patient care to use their personal beliefs to
deny people the care they need. For these reasons, NAF calls on the Department and OCR to
withdraw the Proposed Rule in its entirety.

The Proposed Rule Unlawfully Exceeds the Department’s Authority by Impermissibly
Expanding Religious Refusals to Provide Care

! Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880 (proposed
Jan. 26, 2018) (to be codified at 45 C.F R. pt. 88) [hereinafter Rule].

1
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recognition. For example, the definition of “assist in the performance” greatly expands the types
of services that can be refused to include merely “making arrangements for the procedure” no
matter how tangential.® This means individuals not “assisting in the performance” of a procedure
within the ordinary meaning of the term, such as the hospital room scheduler, the technician
charged with cleaning surgical instruments, and other hospital employees, can now assert a new
right to refuse. The Proposed Rule’s definition of “referral” similarly goes beyond any
understanding of the term, allowing refusals to provide any information, including location or
funding, that could help an individual to get the care they need.”

Furthermore, the Proposed Rule’s new and unwarranted expanded definitions often exceed, or
are not in accordance with, existing definitions contained within the statutes the Proposed Rule
seeks to enforce. Specifically, under the Coats and Weldon Amendments “health care entity” is
defined to encompass a limited and specific range of individuals and entities involved in the
delivery of health care.® The Proposed Rule attempts to combine separate definitions of “health
care entity” found in different statutes and applicable in different circumstances into one broad
term.” Such an attempt to expand the meaning of a statutory term Congress already took the time
to define not only fosters confusion, but goes directly against congressional intent. By expressly
defining the term “health care entity” Congress implicitly rejected the inclusion of the other
terms the Department now attempts to insert. '’

When these impermissibly broad definitions are combined with the expansive interpretations of
the underlying statutes, they work together to further expand refusals of care to allow more
individuals and entities to refuse to provide access to health care. For example, one way the
Weldon Amendment is expanded under the Proposed Rule is through the definition of
“discrimination.”!! In particular, the Proposed Rule defines “discrimination” against a health
care entity broadly to include a number of activities, including denying a grant or employment as
well as an unspecified catch-all phrase “any activity reasonably regarded as discrimination.”!? In
a Proposed Rule that seeks to protect those who want to discriminate, this broad definition is
nonsensical and inappropriate. Further such a vague and inappropriate definition provides no
functional guidance to entities on how to comply with the applicable requirements, thereby
fostering confusion.

The Proposed Rule Carries Severe Consequences for Patients and will Exacerbate Already
Existing Inequities

61d. at 180.

71d. at 183.

& The Weldon Amendment, Consolidated Appropriations Act, Pub. L. No. 111-117, 123 Stat 3034 (2009); Public
Health Service Act, 42 U.S.C. § 238n (2018).

9 See Rule supra note 1, at 182.

19 The doctrine of expression unius est exclusion alterius (the expression of one thing implies the exclusion of
others) as applied to statutory interpretation creates a presumption that when a statute designates certain persons,
things, or manners of operation, all omissions should be understood as exclusions.

1 See Rule supra note 1, at 180.

12 1d.
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In addition, the Proposed Rule fails to address treatment of patients facing emergency health
situations, including an emergency requiring miscarriage management or abortion care, thereby
inviting confusion and great danger to patient health. The Emergency Medical Treatment and
Active Labor Act (“EMTALA”) requires hospitals that have a Medicare provider agreement and
an emergency room or department to provide to anyone requesting treatment an appropriate
medical screening to determine whether an emergency medical condition exists, and to stabilize
the condition or if medically warranted to transfer the person to another facility.*® Under
EMTALA every hospital is required to comply — even those that are religiously affiliated.>
Because the Proposed Rule does not mention EMTALA or contain an explicit exception for
emergencies, some institutions may believe they are not required to comply with EMTALA’s
requirements. This could result in patients in emergency circumstances not receiving necessary
care.

The Proposed Rule Will Make It Harder for States to Protect their Residents

The Proposed Rule will have a chilling effect on the enforcement of and passage of state laws
that protect access to health care and prevent discrimination against individuals seeking medical
care. The preamble of the Proposed Rule discusses at length state laws that the Department finds
objectionable, such as state laws that require anti-abortion counseling centers to provide
information about where reproductive health care services can be obtained or whether facilities
have licensed medical staff, as well as state laws that require health insurance plans to cover
abortion.®” Moreover, the Proposed Rule invites states to further expand refusals of care by
making clear that this expansive rule is a floor, and not a ceiling, for religious exemption laws.°!

Conclusion

The Proposed Rule will allow religious beliefs to dictate patient care by unlawfully expanding
already harmful refusals of care. The Proposed Rule is discriminatory, violates multiple federal
statutes and the Constitution, ignores congressional intent, fosters confusion, and harms patients
contrary to the Department’s stated mission. For all of these reasons, the National Abortion
Federation calls on the Department to withdraw the Proposed Rule in its entirety.

5842 U.S.C. § 1295dd(a)-(c) (2003).

* In order to effectuate the important legislative purpose, institutions claiming a religious or moral objection to
treatment must comply with EMTALA, and courts agree. See, e.g., Shelton v. University of Medicine and Dentistry
of New Jersey, 223 F.3d 220, 228 (3" Cir. 2000); In In re Baby K, 16 F.3d 590, 597 (4 Cir. 1994); Nonsen v.
Medical Staffing Network, Inc. 2006 WL 1529664 (W.D. Wis.); Grant v. Fairview Hosp., 2004 WL 326694, 93 Fair
Empl. Prac. Cas. (BNA) 685 (D. Minn. 2006); Brownfield v. Daniel Freeman Marina Hosp., 208 Cal. App. 3d 405
(Ca. Ct. App. 1989); Barris v. County of Los Angeles, 972 P.2d 966, 972 (Cal. 1999).

60 See, e.g., Rule, Supra note 1, at 3888-89.

ol See id.
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mNAELA

Mational Academy of Elder Law Attorneys

March 27, 2018

Sarah Bayko Albrecht, 1.D.

Conscience and Religious Freedom Analyst

Office for Civil Righis

U.S. Department of Health and Human Services

Hubert H. Humphrey Building, Room 509F

200 Independence Avenue SW, Washington, DC 20201,

Subject: Conscience NPFRM, RIN 0945-7ZA03
Dear Ms, Albrecht,

Thank you for the opportunity to comment on RIN 0945-ZA03, Protecting Statutory Conscience
Rights in Health Care;: Delegations of Authority. NAELA is concerned that the proposed rule
could pre-empt state law protections already in place. As such, we ask the Department of Health
and Human Services (HHS) to clarify that this rule will not pre-empt certain state laws related to
the transfer of patients when a provider raises a conscience objection.

MNAELA is a national, non-profit association comprised of 4,500 attorneys who concentrate on
legal issues affecting the elderly, people with disabilities, and their families. NAELA members
provide advocacy, guidance, and services to enhance the lives of their clients. Its mission is to
enhance the lives of persons with disabilities and people as they age.

Virtually every state already provides for a conscience objection and the right to refuse to
comply with a patient’s directive. However, to the best of our knowledge, they all impose an
obligation to inform patients and to make some level of effort to transfer the patient to another
provider or facility that will comply with the patient’s wishes.

The required level of effort varies by state, For example:

o District of Columbia: requires that the provider to “effect transfer...to another
physician who will honor the declaration....” Failure to do so constitutes unprofessional
conduct. D.C. Code §7-627(b).

*  Alabama requires that the provider “shall reasonably cooperate to assist ... in the timely
transfer...” §22- Alabama Stat, §22-8A-8(a)

e Oklahoma requires the provider “shall as promptly as practicable take all reasonable
steps to arrange care of the declarant by another physician or health care provider.”
Okla, Stat, Ann. tit. 63, §3101.9

1577 Spring Hill Road, Suite 310 * Vienna, Virginia 22182 # 703-342-5711 # 703-563-9504 Fax #* www.NAELA.org
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By our reading of the proposed rule, the act of making any effort to transfer the patient to another
provider who will carry out the action that the provider is objecting to fits within the definition of
actions that the provider may refuse to do under the rule. This comes under the definition of
assisting in the performance of an objectionable activity:

“§ 88.2 Definitions.

Assist in the Performance means to participate in any program or activity with an articulable
connection to a procedure, health service, health program, or research activity, so long as the
individual involved is a part of the workforce of a Department-funded entity. This includes but is
not limited to counseling, referral, training, and other arrangements for the procedure, health
service, health program, or research activity.”

This raises a potential conflict as to whether the federal rule preempts state law that contradicts
the proposed regulation. Section 88.8 of the rule addresses the rule’s relationship to other laws:

“§ 88.8 Relationship to other laws.

Nothing in this part shall be construed to preempt any Federal, State, or local law that is equally
or more protective of religious freedom and moral convictions. Nothing in this part shall be
construed to narrow the meaning or application of any State or Federal law protecting free
exercise of religious beliefs or moral convictions.”

This provision appears to prevent pre-emption only if the state, federal, or local law that is more
protective of the exercise of religious or moral convictions. It does not address whether the
federal rule preempts state conscience rule requirements that may be objectionable by those
asserting a conscience objection. However, the regulation’s rule of construction suggests that
any ambiguity would be decided in favor of broad protection of anyone asserting a conscience
objection.

“§ 88.9 Rule of construction.

This part shall be construed in favor of a broad protection of free exercise of religious beliefs and
moral convictions, to the maximum extent permitted by the terms of the Federal health care
conscience and associated antidiscrimination statutes implemented by the Constitution.”

Importantly, it cannot be assumed that individuals have the capacity to find a new provider. For
instance, individuals with dementia, in a coma, or homebound are often at the mercy of others to

ensure care gets provided.

NAELA therefore urges HHS to make clear that the rule does not pre-empt state conscience rule
procedural requirements, such as those requiring efforts to transfer the patient.
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Thank you for consideration of our comments. If you have any questions, please contact David
Goldfarb, NAELA’s Sr. Public Policy Manager (dgoldfarb@naela.org/ 703-942-5711 #232).

Sincerely,

4

Hyman G. Darling, Esq.
President
National Academy of Elder Law Attorneys
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March 27, 2018

VIA ELECTRONIC SUBMISSION

Secretary Alex Azar

Department of Health and Human Services, Office for Civil Rights
Attention: Conscience NPRM, RIN 0945-ZA03

Hubert H. Humphrey Building, Room 509F

200 Independence Avenue SW

Washington, DC 20201

RE: Protecting Statutory Conscience Rights in Health Care; Delegations of Authority; RIN
0945-ZA03 or Docket HHS-OCR-2018-0002

Dear Secretary Azar:

On behalf of the National Asian Pacific American Women’s Forum, we submit these comments
to the federal Department of Health and Human Services (“Department”) and its Office for Civil
Rights (“OCR”) in opposition to the proposed regulation entitled “Protecting Statutory
Conscience Rights in Health Care; Delegations of Authority.”!

The National Asian Pacific American Women’s Forum (“NAPAWEF”) is the only national, multi-
issue organization seeking to advance the human rights of Asian American Pacific Islander
(“AAPI”) women and girls in the US. We organize and advocate for reproductive health,
immigrant rights, and economic justice.

NAPAWF believes a health care provider’s personal beliefs should never determine the care a
patient receives. That is why we strongly oppose the Department of Health and Human Services’
(the “Department”) proposed rule (“Proposed Rule”), which seeks to permit discrimination in all
aspects of health care.?

The Proposed Rule seeks to unlawfully expand refusals to provide care by attempting to allow
individuals and health care entities who receive federal funding to refuse to provide any part of a
health service or program. In addition, the Proposed Rule unlawfully attempts to create new
refusals seemingly out of thin air. Such expansions exceed the Department’s authority; violate
the Constitution; undermine the ability of states to protect their citizens; undermine critical HHS
programs like Title X interfere with the provider-patient relationship; and threaten the health
and well-being of people across the country and around the world.

By issuing the Proposed Rule and creating a new division within the Office of Civil Rights
(“OCR”) — the new “Conscience and Religious Freedom Division” — the Department seeks to
inappropriately use OCR’s limited resources in order to affirmatively allow institutions,

"U.S. Dept. of Health and Human Serv., Protecting Statutory Conscience Rights in Health Care;
Delegations of Authority, 83 Fed. Reg. 3880-3931 (Jan. 26, 2018) (hereinafter “proposed rule”).

2 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880 (proposed
Jan. 26, 2018) (to be codified at 45 C.F R. pt. 88) [hereinafter Rule].

1
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individuals working under global health programs funded by the Department thereby allowing
global health providers and entities to refuse individuals the care they need contrary to the very
purpose of such programs.

Similarly, the Proposed Rule defines common phrases and words used throughout existing
refusals of care laws and civil rights laws in ways that stretch their intended meaning beyond
recognition. For example, the definition of “assist in the performance” greatly expands the types
of services that can be refused to include merely “making arrangements for the procedure” no
matter how tangential.” This means individuals not “assisting in the performance” of a procedure
within the ordinary meaning of the term, such as the hospital room scheduler, the technician
charged with cleaning surgical instruments, and other hospital employees, can now assert a new
right to refuse. The Proposed Rule’s definition of “referral” similarly goes beyond any
understanding of the term, allowing refusals to provide any information, including location or
funding, that could help an individual to get the care they need.?

Furthermore, the Proposed Rule’s new and unwarranted expanded definitions often exceed, or
are not in accordance with, existing definitions contained within the statutes the Proposed Rule
seeks to enforce. Specifically, under the Coats and Weldon Amendments “health care entity” is
defined to encompass a limited and specific range of individuals and entities involved in the
delivery of health care.® The Proposed Rule attempts to combine separate definitions of “health
care entity” found in different statutes and applicable in different circumstances into one broad
term.'® Such an attempt to expand the meaning of a statutory term Congress already took the
time to define not only fosters confusion, but goes directly against congressional intent. By
expressly defining the term “health care entity” Congress implicitly rejected the inclusion of the
other terms the Department now attempts to insert.!!

When these impermissibly broad definitions are combined with the expansive interpretations of
the underlying statutes, they work together to further expand refusals of care to allow more
individuals and entities to refuse to provide access to health care. For example, one way the
Weldon Amendment is expanded under the Proposed Rule is through the definition of
“discrimination.”!? In particular, the Proposed Rule defines “discrimination” against a health
care entity broadly to include a number of activities, including denying a grant or employment as
well as an unspecified catch-all phrase “any activity reasonably regarded as discrimination.”!® In
a Proposed Rule that seeks to protect those who want to discriminate, this broad definition is
nonsensical and inappropriate. Further, such a vague and inappropriate definition provides no
functional guidance to entities on how to comply with the applicable requirements, thereby
fostering confusion.

7 Id. at 180.

8 Id at 183.

° The Weldon Amendment, Consolidated Appropriations Act, Pub. L. No. 111-117, 123 Stat 3034 (2009); Public
Health Service Act, 42 U.S.C. § 238n (2018).

19 See Rule supra note 1, at 182.

I The doctrine of expression unius est exclusion alterius (the expression of one thing implies the exclusion of
others) as applied to statutory interpretation creates a presumption that when a statute designates certain persons,
things, or manners of operation, all omissions should be understood as exclusions.

12 See Rule supra note 1, at 180.
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women with positive pregnancy tests because the applicant refuses to provide non-directive
options counseling even though the employer would not be required to do so under Title VIL.®! It
is not only nonsensical for a health care entity to be forced to hire someone it knows will refuse
to fulfill essential job functions, but it would also foster confusion by imposing duties on
employers far beyond Title VII and current EEOC guidance.

In addition, the Proposed Rule fails to address treatment of patients facing emergency health
situations, including an emergency requiring miscarriage management or abortion, thereby
inviting confusion and great danger to patient health. The Emergency Medical Treatment and
Active Labor Act (‘EMTALA”) requires hospitals that have a Medicare provider agreement and
an emergency room or department to provide to anyone requesting treatment an appropriate
medical screening to determine whether an emergency medical condition exists, and to stabilize
the condition or if medically warranted to transfer the person to another facility.®* Under
EMTALA every hospital is required to comply — even those that are religiously affiliated.®
Because the Proposed Rule does not mention EMTALA or contain an explicit exception for
emergencies, some institutions may believe they are not required to comply with EMTALA’s
requirements. This could result in patients in emergency circumstances not receiving necessary
care.

The Proposed Rule Will Make It Harder for States to Protect their Residents

The Proposed Rule will have a chilling effect on the enforcement of and passage of state laws
that protect access to health care and prevent discrimination against individuals seeking medical
care. The preamble of the Proposed Rule discusses at length state laws that the Department finds
objectionable, such as state laws that require anti-abortion counseling centers to provide
information about where reproductive health care services can be obtained or whether facilities
have licensed medical staff, as well as state laws that require health insurance plans to cover
abortion.®* Moreover, the Proposed Rule invites states to further expand refusals of care by
making clear that this expansive rule is a floor, and not a ceiling, for religious exemption laws.®

Conclusion

The Proposed Rule will allow religious beliefs to dictate patient care by unlawfully expanding
already harmful refusals of care. The Proposed Rule is discriminatory, violates multiple federal
statutes and the Constitution, ignores congressional intent, fosters confusion, and harms patients
contrary to the Department’s stated mission. For all of these reasons, NAPAWF calls on the
Department to withdraw the Proposed Rule in its entirety.

61 See Rule supra note 1, at 180-181.

6242 U.S.C. § 1295dd(a)-(c) (2003).

63 In order to effectuate the important legislative purpose, institutions claiming a religious or moral objection to
treatment must comply with EMTALA, and courts agree. See, e.g., Shelton v. University of Medicine and Dentistry
of New Jersey, 223 F.3d 220, 228 (3 Cir. 2000); In In re Baby K, 16 F.3d 590, 597 (4 Cir. 1994); Nonsen v.
Medical Staffing Network, Inc. 2006 WL 1529664 (W.D. Wis.); Grant v. Fairview Hosp., 2004 WL 326694, 93 Fair
Empl. Prac. Cas. (BNA) 685 (D. Minn. 2006); Brownfield v. Daniel Freeman Marina Hosp., 208 Cal. App. 3d 405
(Ca. Ct. App. 1989); Barrisv. County of Los Angeles, 972 P.2d 966, 972 (Cal. 1999).

64 See, e.g., Rule, Supra note 1, at 3888-89.

65 See id.
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Sincerely,

Jaclyn Dean
Public Policy Associate
National Asian Pacific American Women’s Forum

jdean(@napawf.org
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