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March 27, 2018
U.S. Department of Health and Human Serv ices 
Office for Civil Rights
Attention: Conscience NPRM, RIN 0945-/.A03 
Hubert H. Humphrey Building 
Room 509F
200 Independence Avenue, S.W.
Washington, D.C. 20201

RE: Public Comment in Response to the Proposed Regulation. Protecting Statutory 
Conscience Rights in Health Care RIN 0945-ZA03

To Whom it May Concern:

I am writing on behalf of Montana Women Vote in response to the request for public comment 
regarding the proposed rule entitled, "Protecting Statutory Conscience Rights in Health Care" 
published January 26, Montana Women Vote is an organization of low-income w omen, 
families, and allies advocating for our communities in the democratic process. Every day too 
many LGBTQ people face discrimination and other barriers to accessing lifesaving care. These 
barriers are especially pronounced for transgender patients. The proposed regulation ignores the 
prevalence of discrimination and damage it causes and w ill undoubtedly lead to increased 
discrimination and fiat-out denials of care for some of the most vulnerable members of our 
community. We all deeply value freedom of religion, but sw eeping exemptions that obstruct 
access to care are a fundamental distortion of that principle. Americans deserve belter.

I. Expanding religious refusals can exacerbate the barriers to care that LGBTQ 
individuals already face.

LGBTQ people, women, and other vulnerable groups around the country already face enormous 
barriers to getting the care they need.1 Accessing quality, culturally competent care and 
overcoming outright discrimination is even a greater challenge for those living in areas w ith

1 See, e.g.. Institute of Medicine, The Health of Lesbian, Gay, Bisexual, and Transgender People: Building a 
Foundation for Better Understanding (2011), http://www.iom.edu/Reports/2011/The-Health-of-Lesbian-Gay- 
Bisexual-and-Transgender-People.aspx; Sandy E. James et al.. The Report of the U.S. Transgender Survey 93-126 
(2016), www.ustranssurvev.ore/report; Lambda Legal, When Health Care Isn't Caring: Lambda Legal's Survey on 
Discrimination Against LGBT People and People Living with HIV (2010),

http://vAvw.lambdalegal.org/publications/when-health-care-isnt-caring; Shabab Ahmed Mirza & Caitlin Rooney, 
Discrimination Prevents LGBTQ People from Accessing Health Care (2016),

https://www.americanprogress.org/issues/lgbt/news/2018/01/18/44S130/discrimination-prevents-lgbtq-people-

accessing-health-care

Case 3:19-cv-02769-WHA   Document 57-4   Filed 09/09/19   Page 156 of 258



HHS Conscience Rule-000139302

already limited access to health providers. The proposed regulation threatens to make access 
even harder and for some people nearly impossible.

Patients living in less densely populated areas already face a myriad of barriers to care including 
less access to health insurance coverage, lower incomes, and lower rates of paid sick leave. This 
is in addition to the universal costs of transportation, taking time from work, and other 
incidentals that go along with obtaining care in the first place. For many, the sheer distance to a 
healthcare facility can be a significant barrier to getting care. For example, more than half of 
rural women live more than 30 minutes away from a hospital that provides basic obstetric care.' 
Patients seeking more specialized care like that required for fertility treatments, endocrinology, 
or HIV treatment or prevention are often hours away from the closest facility offering these 
services. For example, a 2015 survey of nearly 28,000 transgender adults nationwide found that 
respondents needed to travel much further to seek care for gender dysphoria as for other kinds of 
care. ?

This means if these patients arc turned away or refused treatment, it is much harder—and 
sometimes simply not possible—for them to find a viable alternative. In a recent study, nearly 
one in five LGBTQ people, including 31% of transgender people, said that it would be very 
difficult or impossible to get the health care they need at another hospital if they were turned 
away. That rate was substantially higher for LGBTQ people living in non-metropolitan areas, 
with 41% reporting that it would be very difficult or impossible to find an alternative provider.4 
For these patients, being turned away by a medical provider is not just an inconvenience: it often 
means being denied care entirely with nowhere else to go.

2. The regulation attempts to inappropriately broaden religious exemptions in a way that 
can lead to dangerous denials of medically necessary treatments.

The regulation purports, among other things, to clarify current "religious refusal clauses" related 
to abortion and sterilization in three federal statutes. Each of these statutes refers to specific, 
limited circumstances in which health care providers or health care entities may not be required 
to participate in abortion and sterilization procedures. The regulation, however, creates 
ambiguity about these limited circumstances and encourages an overly broad misinterpretation 
that goes far beyond what the statutes permit.

' American College of Obstetrics and Gynecologists, Health Disparities in Rural Women (2014), 
https://www.acog.org/Clinical-Guidance-and-Publications/Committee-Opinions/Committee-on-Health-Care-for*

Underserved-Women/Health-Disparities-in-Rural-WomenH17.

5 Sandy E. James et al.( The Report of the U.S. Transgender Survey 99 (2016), www.ustranssurvey.org/report 
~ Shabab Ahmed Mirza & Caitlin Rooney, Discrimination Prevents LGBTQ People from Accessing Health Care (2016), 
https://www.americanprogress.org/issues/lgbt/news/2018/01/18/44S130/discrimination-prevents-lgbtq-people-

accessing-health-care
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For example, section (d) of the Church Amendments refers to circumstances when a person may 
refuse to participate in any part of a health service program or research activity that “would be 
contrary to his religious beliefs or moral convictions.” Even though longstanding legal 
interpretation applies this section singularly to participation in abortion and sterilization 
procedures, the proposed rule does not make this limitation clear. This ambiguity can encourage 
an overly broad interpretation of the statute that empowers a provider to refuse to provide any 
health care service or information for a religious or moral reason—potentially including not just 
sterilization and abortion procedures, but also Pre-Exposure Prophylaxis (PrEP), infertility care, 
treatments related to gender dysphoria, and even FIIV treatment. Some providers may try to 
claim even broader refusal abilities, as a recent analysis of complaints to TUTS showed that 
transgender patients are most often discriminated against simply for being who they are rather 
than for the medical care they are seeking.5

Doctors may be misled into believing they may refuse on religious grounds to administer an FIIV 
test or prescribe PrEP to a gay or bisexual man, or refuse screening for a urinary tract infection 
for a transgender man.6 In fact, medical staff may interpret the regulation to indicate that they 
can not only refuse, but decline to tell the patient where he would be able to obtain these 
lifesaving services or even inform patients of their treatment options. This puts the health of the 
patient, and potentially that of others, at risk. The regulation could lead a physician to refuse to 
provide fertility treatments to a same-sex couple, or a pharmacist to refuse to fill a prescription 
for hormone replacement therapy for a transgender customer. In addition, by unlawfully 
redefining the statutory term “assisting in the performance” of a procedure, the rule could 
encourage health care workers to obstruct or delay access to a health care service even when they 
have only a tangential connection to delivering that service, such as scheduling a procedure or 
running lab tests to monitor side-effects of a medication. The extension and broadening of this 
clause will impair LGBTQ patients’ access to care services if interpreted—as the proposed rule 
improperly appears to do—to permit providers to choose patients based upon sexual orientation, 
gender identity, or family structure.

We are particularly concerned that the proposed rule will be used to refuse medically necessary 
care to transgender patients. We are concerned that the rule’s sweeping terms and HHS’s 
troubling discussions of a case involving a transgender patient will encourage the mistaken belief 
that treatments that have an incidental impact on fertility, such as some procedures used to treat 
gender dysphoria, are sterilization procedures. Treatments for serious medical conditions may 
have the incidental effect of causing or contributing to infertility: for example, a hysterectomy to 
treat gender dysphoria, chemotherapy to treat cancer, and a wide range of medications can have 
the incidental effect of temporarily or permanently causing infertility. The primary purpose of

5 https://www.americanprogress.org/issues/lgbt/reports/2018/03/07/447414/acas-lgbtq-nondiscrimination- 
regulations-prove-crucial/
6 https://www.americanprogress.org/issues/lgbt/reports/2018/03/07/447414/acas-lgbtq-nondiscrimination- 
regulations-prove-crucial/
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such procedures, however, is not to sterilize, but to treat an unrelated medical condition. If 
religious or moral exemptions related to sterilization are misinterpreted to include treatments that 
have simply an incidental effect on fertility—as the vague and sweeping language of this rule 
encourages—it can lead to refusals that go even further beyond what federal law allows and 
unlawfully encourages individuals and institutions to refuse a dangerously broad range of 
medically needed treatments.

3. The proposed rule tramples on states’ and local governments’ efforts to protect 
patients’ health and safety, including their nondiscrimination laws.

The Department claims that its unwarranted new interpretations of federal law supersede laws 
passed by state and local governments to ensure patients’ access to health care. By claiming to 
allow individuals and institutions to refuse care to patients based on the providers’ religious or 
moral beliefs in such a sweeping way, the proposed rule creates conflicts with hundreds of state 
and local nondiscrimination laws around the country that apply to health care. It therefore is 
disingenuous for the Department to claim that the proposed rule “does not impose substantial 
direct effects on States,” “does not alter or have any substantial direct effects on the relationship 
between the Federal government and the States,” and “does not implicate” federalism concerns 
under Executive Order 13132.

4. The regulation lacks safeguards to protect patients from harmful refusals of care.

The proposed regulation is dangerously silent in regards to the needs of patients and the impact 
that expanding religious refusals can have on their health. The proposed regulation includes no 
limitations to its sweeping exemptions that would protect patients’ rights under the law and 
ensures that they receive medically warranted treatment. Any extension of religious 
accommodation should always be accompanied by equally extensive protections for patients to 
ensure that their medical needs remain paramount, and that they are able to receive both accurate 
information and quality health services.

Indeed, the Establishment Clause of the First Amendment requires the government to adequately 
account for burdens a religious accommodation may impose on others, including patients, and 
prohibits granting accommodations when they would materially harm any third party. As 
detailed at length above, the proposed regulation would cause significant harm by interfering 
with patients’ access to healthcare and thus, conflicts with this constitutional bar.

The expanded religious exemptions in the proposed regulations also conflict with many patient 
protections in federal laws like the Affordable Care Act and the Emergency Medical Treatment 
and Active Labor Act. While protections under these laws are subject to religious exemptions 
provided under federal statute, they are not subject to exemptions whose scope goes beyond 
federal law—including many of the exemptions expanded in this rule. Additionally, the proposed 
regulation’s approach to religious exemptions—which appears to allow for no limitations even 
when those exemptions unjustifiably harm patients or employers—conflict with the well-

4
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established standard under other federal laws, like Title VII of the Civil Rights Act. Title VII 
ensures that employers can consider the effect that providing a religious accommodation would 
have on coworkers, customers, and patients, as well as factors like public safety, public health, 
and other legal obligations. A standard that appears to allow for none of these considerations, 
and instead appears to require broad, automatic exemptions, would create confusion and 
undermine the federal government’s ability to properly enforce federal laws.

5. The Department’s rushed rulemaking process failed to follow required procedures.

The Department rushed to publish this rule without first publishing any notice regarding in its 
Unified Regulatory Agenda, as is normally required. The failure to follow proper procedure 
reflects an inadequate consideration of the rule’s impact on patients’ health.

The timing of the proposed rule also illustrates a lack of sufficient consideration. The proposed 
rule was published just two months after the close of a public comment period for a Request for 
Information closely related to this rule. The 12,000-plus public comments were not all posted 
until mid-December, a month before this proposed rule was released. Nearly all of the comments 
submitted at that time related to the subjects covered by the proposed rule—namely, the refusal 
of care by federally funded health care institutions or their employees on the basis of personal 
beliefs. This short period of time calls into question the comprehensiveness of the review of the 
Request for Information and whether the proposed rule was developed in an arbitrary and 
capricious manner.

Conclusion

The proposed rule goes far beyond established law, appears to have been developed in a rushed 
and arbitrary manner, and most importantly will put the health and potentially even the lives of 
patients at risk. We urge you to withdraw the proposed rule.

5
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.
Primary Care 
Association

March 27, 2018

The Honorable Alex Azar, Secretary' 
Department of Health and Human Services 
Hubert H. Humphrey Building 
200 Independence Avenue SVV 
Washington, D C. 20201

RE: Department of Health and Human Services. Office for Civil Rights RIN 0945-ZA03

Dear Secretary Azar.

On behalf of the Maine Primary Care Association, I am submitting brief comments in response 
to HHS' intention to strengthen/clarify "conscience violation rules" as relates to the regulations 
that govern all HHS-funded programs. The Maine Primary Care Association (MPCA), whose 
members include all 20 of Maine's Federally Qualified Health Centers (referred throughout our 
comments as both FQHCs and Health Centers), respectfully submits the following comments in 
relation to HHS' proposal.

As one of the largest primary1 care delivery' netw orks in the state, we have significant concerns 
about the unintended consequences of the updated rulemaking as regards conscience violation:

• While much of the description of past and recent issues (and case law) regarding 
conscience violation has been focused on abortion serv ices, the clarified/updated 
regulations could reasonably apply to virtually any service (for health centers, this most 
likely would include services (or referrals) for the LGBTQ population, family planning 
services, vaccinations, behavioral health/addiction services, advanced directives, etc.) It 
appears that any staff person could refuse to see a patient, or to provide a patient with a 
specific service or referral, simply based on that patient’s characteristics.

• This ability to refuse services is at odds with federal guidance for the health center
program. In fact, as federally funded programs, community health centers are obligated to 
see anyone who walks through their doors; moreover, the Health Resources and Services 
Administration itself has put much pressure on the health centers to serve vulnerable 
populations, including those in the LGBTQ community.

• As the rulemaking suggests. HHS-funded entities will be required to provide proof of 
compliance with the new regulations. Every application for federal funding from HHS 
will need to include two documents: an assurance and a certification that the applicant is 
in compliance with these federal conscience laws. As one of the most heavily regulated 
HHS programs—and certainly one of the most heavily regulated health care programs in

73 Winthrop Street, Augusta, ME 04330 207-621-0677 www.mepca.org
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the country—FQHCs already have particularly onerous reporting and compliance 
expectations. As these requirements grow, the ability to provide direct patient care is 
further squeezed.

• The rules suggest that violation issues could extend beyond simply providing specific 
services, but also to referrals for such services, or to providers that also provide services 
being objected to. There is a long list of activities the proposed regulations, and many of 
them are common and expected activities performed at health centers. For example, it 
appears a staff member could refuse to refer a patient to Planned Parenthood for a 
mammogram because PP also provides abortions. This example again shows a 
concerning disconnect from HRSA expectations, chief of which is access to a range of 
comprehensive services. In fact, the % of women receiving a mammogram is a clinical 
quality measure that HRSA holds the health centers to through the Uniform Data Set; to 
the extent that conscience violation empowers staff to change their clinical decision 
making, there could be patient safety and risk implications, and certainly an overall loss 
in clinical quality.

• Finally, the rules overall set a concerning precedence of policymakers interjecting into 
sound, evidence-based clinical decision making. It strikes us an inappropriate intrusion 
into the exam room, where the health care provider and patient rely on a trusting 
relationship with each other to ensure the best possible outcome.

Maine’s FQHCs serve as a model of how integrated, high quality, primary and preventive 
medical, behavioral health and dental services should be delivered across a wide swath of the 
population; we are proud of the tireless work that has earned us that reputation. However, we 
will only be able to continue serving our communities if we the support of the federal 
government to make sound clinical decisions. We urge you to consider the impact of such rules 
on good patient care, and to consider the myriad unintended consequences that could result from 
enactment of such rules.

Thank you for your consideration. If you require additional information, please feel free to 
contact Darcy Shargo, CEO at the Maine Primary Care Association (dshargo@mepca.org) or at 
207-621-0677.

73 Winthrop Street, Augusta, ME 04330 207-621-0677 www.mepca.org
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muslim advocates
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March 27, 2018

U.S. Department of Health and Human Services 
Office for Civil Rights 
ATTN: Conscience NPRM, RIN 0945-ZA03 
Hubert H. Humphrey Building, Room 509F 
200 Independence Avenue S.VV.
Washington, D.C. 20201

RE: Department of Health and Human Services, Office for Civil Rights RIN 0945-ZA03

Muslim Advocates, a national legal advocacy and educational organization that works on the 
frontlines of civil rights to guarantee freedom and justice for people of all faiths, writes to express 
its profound concern regarding the U.S. Department of Health and Human Services’ ("HHS") 
proposed rule, "Protecting Statutory Conscience Rights in Health Care; Delegations of Authority" 
(the “Proposed Rule"). The Proposed Rule, which was first introduced on January 26, 2018, 
empowers any individual whose work broadly relates to healthcare to wield their personal and/or 
religious beliefs to deny individuals medical care. While the Proposed Rule is promulgated under 
the guise of an antidiscrimination provision, it will instead foster discrimination against some of the 
most marginalized populations in our society. Accordingly, we urge HHS to rescind the Proposed 
Rule.

The Proposed Rule Creates a Blanket Exemption for Religious or Moral 
Objections

The Proposed Rule stipulates that its purpose is to more effectively and comprehensively 
enforce “Federal health care conscience” and associated “anti-discrimination laws."1 To that end. it 
creates a blanket exemption that would allow hospitals, insurance companies, health care providers, 
and other support stalT to refuse patients care or even referrals for care.: The Proposed Rule 
deputizes HHS* Office for Civil Rights to police complaints of religious discrimination against 
recipients of Federal financial assistance.1 While the Proposed Rule has been introduced under the 
guise of religious liberty, it will result in the denial of critical medical services to vulnerable 
populations and the propagation of discriminatory treatment and behavior within the healthcare 
industry.

i See Protecting Statutory Conscience Rights in Health Care: Delegations of Authority, 83 Fed. Reg. 
3880, 3881 (Jan. 26, 2018).
2 See id at 3891-92.

Id. at 3881.j

[i]
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muslim advocates
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By easing the use of moral and religious objections to hamper access to critical medical care 
and services, the Proposed Rule will disproportionately burden women and LGBTQ individuals. 
Under the express terms of the Proposed Rule, individuals involved in medical care and services 
related to procedures such as abortions, sterilizations, and the provision of birth control will be able 
to opt-out of their duties if it violates their “conscience."4 Even more disturbingly, the Proposed 
Rule offers this expansive carve-out broadly, applying to any who "assist in the performance" of 
conscience-piquing activities:

(TJo participate in any activity with an articulable connection to a procedure, health 
service or health service program, or research activity, so long as the individual 
involved is a part of the workforce of a Department-funded entity. This includes 
counseling, referral, training, and other arrangements for the procedure, health 
service, or research activity.5

Thus, this Proposed Rule shelters anyone whose work is Federally funded and touches upon 
healthcare, allowing them to priorili/c their own values and beliefs above the well-being and 
equality of their patients.

II. The Proposed Rule Contravenes Longstanding Antidiscrimination Principles

The values of religious liberty and antidiscrimination arc both bedrock principles of the U.S. 
Constitution. These values work not in opposition but in concert to support a pluralistic society in 
which religious freedom and diversity are honored. Federal courts have regularly balanced religious 
liberty and equality, ensuring that no right is subjugated by the other. In Anderson v. U.S.F. 
Logistics (IMC). Inc., 274 F.3d 470, 476 (7th Cir. 2001), the Seventh Circuit found that there was 
no absolute right to say “Have a Blessed Day" to clients who voice an objection to the phrase. In 
Wilson v. U.S. W. Commc 'ns, 58 F.3d 1337, 1342 (8th Cir. 1995), the Eighth Circuit determined 
that no absolute right to wear a graphic and religiously-motivated anti-abortion button in an office 
existed when it upset coworkers. And in United States v. Lee, 455 U.S. 252, 261 (1982). the 
Supreme Court held that “When followers of a particular sect enter into commercial activity as a 
matter of choice, the limits they accept on their own conduct as a matter of conscience and faith arc 
not to be superimposed on the statutory schemes which arc binding on others in that activity." By 
undermining the antidiscrimination principles that courts routinely rely on to carefully harmonize 
religious liberty and antidiscrimination, this Proposed Rule weakens religious liberty protections, 
particularly for minority communities, who regularly rely on such safeguards to ensure equal 
treatment.

4 Id. at 3892.
5 See generally, id.

[2]
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History makes clear that arguments seeking to undermine antidiscrimination principles in 
the name of “religious liberty" often reflect bigotry and injustice. As recently as 1983, Bob Jones 
University, an Evangelical institution, effectuated a racially discriminatory policy based on their 
religious belief that the Bible forbade interracial dating and marriage.6 In 1867, the Pennsylvania 
Supreme Court upheld segregated railway cars because "following the order of Divine Providence, 
human authority ought not to compel these widely separated races to intermix....it is not prejudice, 
nor caste, nor injustice of any kind, but simply to suffer men to follow the law of races established 
by the Creator himself.”7 In writing a 1959 lower court opinion for Loving v. Virginia, a federal 
judge upheld anti-miscegenation law s, drawing support for his decision from his faith, w riting. 
"Almighty God created the races white, black, yellow, malay and red, and he placed them on 
separate continents. And but for the interference w ith his arrangement there would be no cause for 
such marriages. The fact that he separated the races shows that he did not intend for the races to

Politicians continued to rely on the Bible’s Old Testament to oppose civil rights laws at the 
very height of the civil rights movement.9 In light of this stark history, federal agencies should pay 
particular attention to policies like the Proposed Rule to ensure that "religious liberty” is not 
brandished as a bludgeon of oppression or as a shield for discrimination.

mix.”8

III. Conclusion

As discussed above, this Proposed Rule conflicts w ith fundamental American values, and 
cannot be reconciled with longstanding antidiscrimination law and precedent. For these reasons, 
we ask that HHS rescind the Proposed Rule.

Please do not hesitate to let us know if we can provide any further information regarding our 
concerns. You may contact us directly at nimrafaimuslimadvocatcs.oru or (202) 897-2564.

Sincerely,

Nimra H. Azmi 
Sta ff A irorney 
Muslim Advocates

6 See Bob Jones Univ. v. United States, 580, 103 S. Ct. 2017, 2022 (1983).
7 IV. Chester A P. R. Co. v. Miles, 55 Pa. 209, 213 (1867).
8 Loving v. Virginia. 87 S. Ct. 1817, 1819 (1967) (quoting Circuit Court, Caroline County opinion 
of Leon M. Bazile, J.).
9 See, e.g., 110 Cong. Rcc. 13,206-08 (1964).

[3]
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NATIONAL ASSOCIATION OF
CHAIN DRUGSTORESNACDS

Submitted VIA: https://vvvvw.regulatiQns.gov

March 23, 2018

Roger Severino 
Director, Office for Civil Rights 
Department of Health and Human Services 
Office for Civil Rights 
200 Independence Ave. SW 
Washington, DC 20201

RE: Department of Health and Human Services, Office for Civil Rights: R1N 0945- 
ZA03 (Proposed Rule - Protecting Statutory Conscience Rights in Health Care; 
Delegations of Authority)

Dear Director Severino:

The National Association of Chain Drug Stores (NACDS) appreciates the opportunity to 
comment on the proposed rule, Protecting Statutory Conscience Rights in Health Care; 
Delegations of Authority. NACDS represents traditional drug stores, supermarkets and 
mass merchants with pharmacies. Chains operate over 40,000 pharmacies, and NACDS' 
nearly 100 chain member companies include regional chains, with a minimum of four 
stores, and national companies. Chains employ nearly 3 million individuals, including 
152,000 pharmacists. They fill over 3 billion prescriptions yearly, and help patients use 
medicines correctly and safely, while offering innovative services that improve patient 
health and healthcare affordability. NACDS members also include more than 900 
supplier partners and over 70 international members representing 20 countries. Please 
visit www.NACDS.org

We strongly urge the Department of Health and Human Services (Department) and the 
Office for Civil Rights (OCR) to rescind the proposed rule given the absence of any 
convincing evidence that it is necessary, and because the reach of the proposed rule is 
broader than permitted by the supporting statutes. For example, none of the laws 
referenced as the authority for the proposal include health care providers that arc 
involved in settings other than hospitals, clinics, and the medical profession. The 
proposed rule attempts to incorporate health care settings such as retail community 
pharmacies that are far outside the reach of clinical medical practices. Absent a 
rescission of the proposed rule, we urge the Department to exempt pharmacies, 
including licensed pharmacists and non-licensed pharmacy employees, from the

1776 Wilson Blvd • Suite 200 • Arlington, VA 22209 • 703.549.3001 • Fax: 703.836.4869 • www.NACDS.org
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NACDS Comments to OCR: RIN 0945-ZA03 
March 27, 2018 
Page 2 of 8

proposal given the potential for negative impact on access to necessary prescribed 
medications and thus patients’ health and pharmacy operations.

Federal Conscience Protections are Already in Place and are Effective
The Department fails to show that non-compliance with conscience protections has been 
a problem and that the current laws have not provided sufficient protection against 
discrimination in covered health care settings. The Department attempts to justify the 
need for the proposed rule by 1) citing examples of allegations and evidence that 
coercion and discrimination have occurred in the last ten years, and 2) stating there has 
been provider confusion about the scope and applicability of current conscience law 
protections. However, in providing example lawsuits intended to illustrate the problem, 
the Department notes that it has not "opined on or judged the legal merits or sufficiency 
of any of the above-cited lawsuits or challenged laws." This hardly rises to the level of 
justification needed to impose new rules on providers already burdened with 
overreaching regulations and administrative requirements.

The proposed rule also cites the recent increase in complaints received by OCR as an 
indication that further action is needed through a proposed rule. The vast majority of 
complaints, thirty-four (34) out of forty-four (44) in the last ten (10) years, have been 
received since the November 2016 election. However, the proposed rule notes that of 
the ten (10) complaints received before the November 2016 election, only two (2) 
remain open. The proposed rule details the actions taken by OCR on the other 
complaints and supports the fact that the OCR has been successful in investigating and 
enforcing its conscience rights obligations. This does not support the need for the 
proposed rule, but rather supports the idea that the proposed rule is unnecessary as the 
current protections are working and being properly enforced.

The proposed rule notes that recipients of federal funds already certify compliance with 
federal nondiscrimination laws.1 Thus, there appears to be no need to require additional 
certification for notification of non-discrimination based on individuals’ exercise of their 
conscience. If each federal agency were to require unique certifications for activities 
that fall within their jurisdiction, the single all-encompassing non-discrimination 
certification currently in use would be rendered meaningless. As the federal 
government already requires certification of compliance with this and other 
nondiscrimination laws, the current proposal is unnecessary.

While the agency may wish to raise awareness about federal conscience protections, 
exercise of agency rulemaking authority is improper for this purpose. Licensing boards 
and provider accreditation bodies should be left to guide provider communities about 
practices within their professions or trade. These bodies have the expertise and 
membership reach to ensure that pertinent information about these and other federal

1 Conscience Clause Proposed Rule, 83 Federal Register 380 (proposed January 26, 2018); note 177 at 50276. 
3920.
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laws are widely known. In addition, state licensing boards are charged not only with 
licensure but also with protecting the public and are appropriate bodies to weigh the 
rights of the public to access care with the rights of licensed professionals to exercise 
their conscience. If the Department has reason to believe that providers are unaware of 
their rights, these and other avenues should be explored to raise awareness about 
federal and state protections instead of the current proposal.

The Scope of the Proposed Rule Exceeds Statutory Authority and Should Not Apply 
to Community Retail Pharmacies
The federal statutes on which the proposal relies, focused primarily on clinical or 
research settings, neither expressly nor by implication apply to community retail 
pharmacies or their pharmacists. Further, the proposed rule fails to make any 
connection between the community retail pharmacy and the perceived problem 
described in the proposed rule. Nonetheless, the impact analysis section of the proposed 
rule states that over 44,000 pharmacies could be impacted by the proposed rule.
Despite absence of any indication in the underlying federal laws that community retail 
pharmacies and the services they provide are meant to be covered, the proposed rule 
seeks to expand the reach of the statutes to the community retail pharmacy settings. In 
expanding the application of these laws, the Department exceeds its statutory authority. 
However, even if the underlying statutes were applicable, there are several other 
reasons why the proposed rule should not apply to community retail pharmacies.

The Proposed Rule Will Force Pharmacies to Violate State Dispensing Laws
The current proposal is at odds with many state laws that require pharmacists and 
pharmacies to fill prescriptions presented at the counter. These states have recognized 
the importance of access to lifesaving drugs and pharmacy services and have crafted 
their mandatory dispensing laws in a manner that ensures public health and safety. As 
proposed, the rule would not allow pharmacies to be certain of compliance with both 
their state law and the conscience rule.

State laws and regulations governing pharmacy practice are promulgated and 
implemented under the authority granted to the state boards of pharmacy, which are 
comprised of licensed pharmacists and consumers working together to ensure the 
health and safety of the states’ citizens. If the current proposal is adopted, pharmacists 
and pharmacies could be in legal jeopardy in many states for their refusal to dispense 
prescriptions presented at the counter. Pharmacies have adjusted their practices 
according to the laws of their states and should not be forced to choose between 
compliance with state pharmacy practice laws or the requirements of the proposed rule. 
State boards of pharmacy have tremendous expertise on these issues and their judgment 
about pharmacy practice should not be replaced by the Secretary’s.

Pharmacies Should be Exempt from Assurance and Certification of Compliance 
Requirements
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The proposed rule contains several exemptions from the proposed requirements for 
written assurance and certification of compliance, including:

(1) Physicians, physician offices, and other health care practitioners participating 
in Part B of the Medicare program;

(2) Recipients of Federal financial assistance or other Federal funds from the 
Department awarded under certain grant programs currently administered 
by the Administration for Children and Families, whose purpose is unrelated 
to health care provision as specified;

(3) Recipients of Federal financial assistance or other Federal funds from the 
Department awarded under certain grant programs currently administered 
by the Administration on Community Living, whose purpose is unrelated to 
health care provision as specified; and

(4) Indian Tribes and Tribal Organizations when contracting with the Indian 
Health Service under the Indian Self-Determination and Education Assistance 
Act.

In validating the need for the exemptions, the Department states:

“[rjequiring the large number of entities in these four categories to 
submit assurance and certification requirements would pose significant 
implementation hurdles for Departmental components, programs, and 
services. Furthermore, the Department believes that, due primarily to 
their generally smaller size, several of the excepted categories of 
recipients of Federal financial assistance or other Federal funds from the 
Department are less likely to encounter the types of issues sought to be 
addressed in this regulation."

Retail pharmacies are the perfect examples of providers that should be exempt based on 
these criteria. Not only will the management of retail pharmacy certifications and re
certifications cause enormous challenges to the Department, but the amount of money 
received by pharmacies for services intended to be covered by the regulation are, at 
most, quite insignificant.

In addition to these criteria, the Secretary should also consider the amount of federal 
funds reimbursed for products for which there may be a conscience objection. A very 
small percentage of a typical pharmacy’s reimbursement would be for products for 
which there may be a conscience objection (2.13% of all prescriptions for 20172). It

2 Source® PHAST Prescription Monthly, data drawn 3/2/2018 and includes contraceptives (including 
plan B] and Mifepristone.
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would be inappropriate and unduly burdensome for the Secretary to place a pharmacy’s 
total federal reimbursement at risk for the small percentage of prescriptions filled that 
are likely to be the subject of a conscience objection.

The Proposed Rule Forces Pharmacies to Interfere with the Decision of the Patient 
and his/her Physician to Use Appropriate, Legal Medications
The proposed rule requires pharmacies to interfere with the decision of the patient and 
his/her doctor to use a drug that has been approved for safe and effective use without 
requisite clinical basis for the interference. By refusing to fill prescriptions, pharmacies 
would effectively step between the patient and the prescriber without appropriate 
clinical reasons for the refusal. Pharmacists have a role in counseling patients on the 
proper use of medications and to make appropriate recommendations based on their 
professional knowledge. Where a refusal to fill a necessary prescription as determined 
by the licensed prescriber and the patient is based on considerations outside of 
professional, clinical opinion or knowledge of the pharmacist, the pharmacy’s core role 
in health care delivery becomes undermined and the patient’s clinical status is 
unnecessarily endangered.

While the proposal creates barriers to patients’ access to care determined necessary by 
their licensed prescriber, the rule as proposed does not provide sufficient protections for 
patients to receive legal medications. In many cases, an appropriate window of 
opportunity to use a medication may have passed by the time a patient ultimately 
receives the medication if the patient is turned away to accommodate the pharmacist’s 
objection, even though it is based on considerations other than his/her professional 
clinical judgment. In these cases, effective protections should be in place to ensure that a 
patient’s life or health is not placed at unnecessary risk.

Proposed Rule Should Only Apply to Licensed Health Care Providers and Should 
Not Cover Pharmacy Support Staff
The proposed rule seeks to expand the statutory conscience protections beyond licensed 
health care providers to include support staff by broadly defining “assist in the 
performance” as:

“to participate in any activity with an articuiabie connection to a 
procedure, heaith service or health service program, or research 
activity, so long as the individual involved is a part of the workforce of a 
Department-funded entity. This includes counseling, referral, training, 
and other arrangements for the procedure, health service, or research 
activity.''

Under this proposal, the federal conscience laws would be rendered meaningless as any 
employee within a company could make a discrimination claim regardless of whether 
their job functions are truly incompatible with their religious or moral beliefs. Despite
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clear indication from current protections that non-discrimination protections apply to 
physicians or health care personnel, the proposed rule expands the scope of coverage to 
other members of the workforce through an improper definition of "assist."

Whereas "assist in the performance" could be appropriately interpreted broadly in some 
health care settings, its application in the retail pharmacy setting will severely debilitate 
pharmacies’ abilities to serve their patients. In addition to over 150,000 pharmacists 
currently practicing in retail drug stores, supermarkets, and other general 
merchandising stores, this rule would expand federal conscience laws to millions of 
support staff and cashiers. Accordingly, an employee with even the most tangential 
involvement in the retail pharmacy’s dispensing operations could refuse to carry out 
their job functions because of their moral beliefs. For example, from a technician to a 
cashier with no clinical training or expertise and no direct patient care role, one could 
refuse to stock the pharmacy shelf or execute a sale for any legal drug or pharmacy 
service under the proposal. As these pharmacy support staff are not directly involved in 
the provision of health care, expanding the scope of the proposed rule to them is 
tantamount to the agency’s expansion of the federal laws to include any person 
employed by an entity. Similar analyses would apply to pharmacy support staff 
employed at non-retail pharmacy settings.

Moreover, there is a risk that the proposed rule could be read broadly enough that 
anyone in the drug supply chain could effectively stifle important pharmacy operations 
based on their moral belief, regardless of whether those beliefs are being threatened or 
compromised. Pharmacies rely on a predictable flow of medications in the supply chain, 
including wholesalers and their own warehouses, as well as the pharmacy staff to ensure 
that patients needing drugs get them in a timely manner. Refusal to carry out one’s 
required responsibilities by a single person in the process could cause severe 
disruptions and jeopardize patients’ health. For example, a pharmacy employee with 
moral objections to certain drugs or biologicals could refuse to order, stock, or maintain 
a shipment of these products, which could be rendered useless or deleterious if other 
employees are not available to promptly store and maintain the shipment according to 
Food and Drug Administration’s protocols. Some may even read the proposed rule to 
permit the objecting employee to refuse to inform others of the shipment of highly 
sensitive products.

Further, the broad definition of "assist in the performance" would seem to permit the 
objecting employee to refuse to refer. This means that a licensed pharmacist would have 
the right to refuse to leave the legitimate prescription for the necessary drug for the next 
pharmacist on duty to dispense to the patient as an exercise of their conscience right. In 
this situation, the patient placed at risk by this refusal to "assist" (the placement of a 
simple piece of paper on the counter to be dispensed the next shift or next day by 
another licensed professional) most likely has no relation to federal funds received by 
the pharmacy. It cannot be ignored that, as written, the proposal when implemented at 
the pharmacy level will have the most negative effect on privately insured and cash
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paying patients who will be denied necessary prescriptions under the guise of federal 
funding being used as a stick to prevent discrimination. Such refusals by pharmacy 
personnel to carry out their job functions could have far reaching consequences and 
place the public in grave danger.

The underlying laws are very clear that the conscience protections apply to certain 
licensed health care providers and only those who have direct assisting duties. The laws 
did not intend to cover someone simply because they are employed by a pharmacy or 
have a duty that may support the core function of a pharmacy. Nor do the laws indicate 
that the simple accepting, processing, and dispensing of a prescription is an activity that 
can be considered morally objectionable. Therefore, the Department should specifically 
exclude non-pharmacist pharmacy or retail staff from the reach of the proposed rule.

In addition, the definition of "assist in the performance" should not include referral of 
the prescription to another pharmacist (e.g. next shift or another staff pharmacist) or 
another pharmacy if the pharmacist present at the counter has a religious or moral 
objection to dispensing the prescription. In these cases, the pharmacist would neither 
be "assisting" nor involved in the dispensing of the drug to which he/she objects. 
Nonetheless, under the current proposal, an objecting pharmacist would not be required 
to fill or refer the prescription. When the patient returns to the pharmacy for pick-up, 
they may find that the pharmacist simply refused to fill the prescription without 
providing any notification to the patient of his/her objection or providing appropriate 
referral. In many cases, by the time the situation can be remedied, the optimal window 
of time for using the medication may have passed, placing the patient’s health at risk. 
Thus, even if the Secretary feels that a pharmacist may refuse to dispense based on 
his/her moral conviction, the Secretary should not regard the patient’s right to legal 
medications as any less important. Therefore, if the Secretary applies the rule to 
pharmacists, referral of the prescription to another pharmacist or pharmacy should not 
be considered "assisting."

Notice Requirement is Overreaching and Burdensome

The proposed rule requires covered entities to notify the public, patients, and employees 
of their protections under the Federal health care conscience and associated anti- 
discrimination statutes and the proposed regulation. It is proposed that this 
requirement be accomplished by posting on a covered entity’s website and the entity’s 
establishment(s) where notices to the public and their workforce are customarily 
posted.

These requirements impose significant burdens on retail pharmacies. With over 40,000 
chain pharmacy locations, the cost and time required to post materials for both the 
public and employees would be considerable. This is especially troublesome as it seems 
the intended audience for the posting is beyond the healthcare providers covered under 
the proposed rule. As an alternative, the requirement to notify covered licensed health 
care providers of conscience laws should only apply at the time of initial hiring. There
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appears to be no reason to craft a new, unique system of notification that could be 
operationally difficult to implement.

Conclusion
The proposed rule fails to provide any evidence that federal conscience laws have not 
had their intended effect or that discrimination towards health care employees’ exercise 
of conscience is a problem. Thus, we urge the Secretary to rescind the proposed rule and 
instead rely on appropriate licensing boards to raise awareness of anti-discrimination 
laws.

Further, the proposal’s application to community retail pharmacy is an inappropriate 
expansion of federal laws. Alternatively, we strongly urge the Secretary to exempt 
community retail pharmacies from the proposed requirements and ensure that the 
proposal is limited to licensed health care providers and not support staff.

In its current form, the proposal would cause major disruptions in the practice of 
pharmacy without any safety-valves to protect the patients’ health. Pharmacies already 
abide by federal conscience laws just as they do with all other federal and state non
discrimination laws. Accordingly, we do not believe that special assurances and 
certifications and notice to the public and workforce should be required as proposed in 
this rule. Where appropriate, notification of federal conscience rights should only be 
required at the time of initial hiring of the licensed health care provider.

Thank you for the opportunity to comment.
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NARAL
PRO-CHOICE AMERICA

March 27, 2018

U.S. Department of Health and Human Services 
Office for Civil Rights 
Hubert H. Humphrey Building 
Room 509F
200 Independence Avenue, SW 
Washington, DC 20201

Re: Protecting Statutory' Conscience Rights in Health Care; Delegations of Authority NPRM, 
Docket HHS-QCR-2018-0002. RIN 0945-ZA03

Dear Secretary Azar,

NARAL Pro-Choice America believes a health care provider's personal beliefs should never 
determine the care a patient receives. That is why we strongly oppose the Department of Health 
and Human Services' (the “Department") proposed rule (“Proposed Rule"), which seeks to 
permit discrimination in all aspects of health care. i

The Proposed Rule seeks to unlawfully expand refusals to provide care by attempting to allow 
individuals and health care entities who receive federal funding to refuse to provide any part of a 
health service or program In addition, the Proposed Rule unlawfully attempts to create new 
refusals seemingly out of thin air. Such expansions exceed the Department's authority, violate 
the Constitution; undermine the ability of states to protect their citizens; undermine critical HHS 
programs like Title X; interfere with the provider-patient relationship, and threaten the health 
and w ell-being of people across the country and around the world

By issuing the Proposed Rule and creating a new division within the Office of Civil Rights 
(“OCR ") the new "Conscience and Religious Freedom Division” the Department seeks to 
inappropriately use OCR’s limited resources in order to affirmatively allow institutions, 
insurance companies, and almost anyone involved in patient care to use their personal beliefs to 
deny people the care they need. For these reasons, NARAL Pro-Choice America calls on the 
Department and OCR to withdraw the Proposed Rule in its entirety

The Proposed Rule Unlawfully Exceeds the Department's Authority by Impermissibly 
Expanding Religious Refusals to Provide Care

: Protecting Statutory Conscience Riglus in Health Cate; Delegations of Authority, S3 Fed Reg. 3880 (proposed 
Jan. 26. 2018) {to be codified a! 45 C.F.R. pt. 88) {hereinafter Rule).

I
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The Proposed Rule allempis to expand the reach not only of existing harmful refusal of care laws 
but also to create new refusals of care w here none were intended

a. The Pro/MtseJ Rule Seeks in A /low the Refusal of any Health Service Rased on Personal 
Relief

The Proposed Rule will exacerbate health inequities by expanding the ability to refuse critical 
services, including abortion and transition-related care Specifically, the Department and OCR 
are attempting to require a broad swath of entities to allow individuals to refuse "any lawful 
health service or activity based on religious beliefs or moral convictions (emphasis added) ^ 
Read in conjunction with the rest of the Proposed Rule, it is clear this is intended to allow any 
entity involved in a patient s care—from a hospital board of directors to the receptionist that 
schedules procedures—to use their personal beliefs to determine a patient's access to care.

h. i he Proposed Rule I Inlaw fully hjcpands AI ready Harmful A hortion Sterilization Refusal 
of Care Urn s

Already existing refusal of care laws are used across the country to deny patients the care they 
need 1 The Proposed Rule attempts to expand these laws in numerous ways that are directly 
contrary to the stated purpose of the existing law s For example, one provision of the Church 
Amendment allows individuals who work for or with entities receiving grants or contracts for 
biomedical or behavioral research entities to refuse to participate in "any lawful health ser\ ices 
or research activity" based on religious beliefs or moral convictions specifically related to the 
service or research activity to which they object4 But the Proposed Rule attempts to broaden this 
provision to allow individuals to refuse to perform aspects of their jobs based on a mere 
reference to a religious or moral belief regardless of w hether it relates to the specific biomedical 
or behavioral service or research activity they are working on.5 Such an attempted expansion 
goes beyond what the statute enacted by Congress allows Furthermore, the Proposed Rule 
would expansively apply other provisions of the Church Amendment to. among other things, 
individuals working under global health programs funded by the Department thereby allowing 
global health providers and entities to refuse individuals the care they need contrary to the very 
purpose of such programs

Similarly, the Proposed Rule defines common phrases and words used throughout existing 
refusals of care laws and civil rights laws in ways that stretch their intended meaning beyond

2 See id at 12
' See. e.g.. Refusals la Provide Health ('are Threaten the Health and Uves of Patients Nationwide, N.vr'l W< MEN'S 
I. CtR. (2017). blips7/imlc om/iesoiirccs/refiis;ils-lQ-pro\idc-ticiillli-ciirc-llirc;ncii-ll»:-lic-.illlKiiKl-li\cs-Qf-palici)is-  
naiioimidcA Caihcrinc Weiss, el al. Religious Refusals andReproducthe Rigliis. Am. Civil LlHKRTOS UNION 
(21)02). hnps /Atwwaela ore/report/relieioiis-rcfiis;ils-aiid-reprpdiicii\c-neliis-reDOH: Julia Kaye, cl al. Health Care 
Denied. AM. Civil. LIBERTIES UNION I (2016).

I I.. Rearing Fallh
The limits of Catholic Health Care for Women of Color. PlU. RlOIITS PRIVATE CONSCTENCI PROJECT I (2018), 
hitps://\v\vu.law Columbia edu/siics/default/riles/iiucrosiics/eciidcr-scMiulilv/PRPCP/bcamielailh.pdf 

1 The Church Amcndmcnis. 42 U.S.C. $ 300«-7 (2018)
'See Rule supra note I. al 1X5.

iii‘

2
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recognition. For example, the definition of “assist in the performance” greatly expands the types 
of services that can be refused to include merely “making arrangements for the procedure” no 
matter how tangential.6 This means individuals not “assisting in the performance” of a procedure 
within the ordinary meaning of the term, such as the hospital room scheduler, the technician 
charged with cleaning surgical instruments, and other hospital employees, can now assert a new 
right to refuse. The Proposed Rule’s definition of “referral” similarly goes beyond any 
understanding of the term, allowing refusals to provide any information, including location or 
funding, that could help an individual to get the care they need.7

Furthermore, the Proposed Rule’s new and unwarranted expanded definitions often exceed, or 
are not in accordance with, existing definitions contained within the statutes the Proposed Rule 
seeks to enforce. Specifically, under the Coats and Weldon Amendments “health care entity” is 
defined to encompass a limited and specific range of individuals and entities involved in the 
delivery of health care.8 The Proposed Rule attempts to combine separate definitions of “health 
care entity” found in different statutes and applicable in different circumstances into one broad 
term.9 Such an attempt to expand the meaning of a statutory term Congress already took the time 
to define not only fosters confusion, but goes directly against congressional intent. By expressly 
defining the term “health care entity” Congress implicitly rejected the inclusion of the other 
terms the Department now attempts to insert.10

When these impermissibly broad definitions are combined with the expansive interpretations of 
the underlying statutes, they work together to further expand refusals of care to allow more 
individuals and entities to refuse to provide access to health care. For example, one way the 
Weldon Amendment is expanded under the Proposed Rule is through the definition of 
“discrimination.”11 In particular, the Proposed Rule defines “discrimination” against a health 
care entity broadly to include a number of activities, including denying a grant or employment as 
well as an unspecified catch-all phrase “any activity reasonably regarded as discrimination, 
a Proposed Rule that seeks to protect those who want to discriminate, this broad definition is 
nonsensical and inappropriate. Further, such a vague and inappropriate definition provides no 
functional guidance to entities on how to comply with the applicable requirements, thereby 
fostering confusion.

”12 In

The Proposed Rule Carries Severe Consequences for Patients and will Exacerbate Already 
Existing Inequities

6 Id. at 180.
I Id. at 183.
8 The Weldon Amendment, Consolidated Appropriations Act, Pub. L. No. 111-117, 123 Stat 3034 (2009); Public 
Health Service Act, 42 U.S.C. § 238n (2018).
9 See Rule supra note 1, at 182.

The doctrine of expression unius est exclusion alterius (the expression of one thing implies the exclusion of 
others) as applied to statutory interpretation creates a presumption that when a statute designates certain persons, 
things, or manners of operation, all omissions should be understood as exclusions.
II See Rule supra note 1, at 180.
12 Id.

10

3
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a. Refusals of ('are Make it Difficult for Many Individuals to Access the ('are They Need

Across the country refusals of care based on personal beliefs have been invoked in countless 
ways to deny patients the care they need.'' One woman experiencing pregnancy complications 
rushed to the only hospital in her community, a religiously affiliated facility, where she was 
denied the miscarriage management she needed because the hospital objected to this care 14 
Another w-oman experiencing pregnancy loss was denied care for ten days at a religiously 
affiliated hospital outside Chicago, Illinois.15 In New Jersey, a transgender man was denied 
gender affirming surgery at a religiously affiliated hospital which refused to provide him a 
hysterectomy.16 Another patient in Arkansas endured a number of dangerous pregnancy 
complications and could not risk becoming pregnant again. She requested a sterilization 
procedure at the time of her Cesarean delivery, but her Catholic hospital provider refused to give 
her the procedure.17 Another woman was sent home by a religiously affiliated hospital with two 
Tylenol after her water broke at 18 weeks of pregnancy Although she returned to the hospital 
twice in the following days, the hospital did not give her full information about her condition and 
treatment options.18

h. Refusals of (’are are Especially Dangerous for Those Already Facing Harriers to ('are

Refusals of care based on personal beliefs already make it difficult for many individuals to 
access health care and have real consequences for those denied the care they need because of a 
provider or hospital’s religious beliefs. When women and families are uninsured, locked into 
managed care plans that do not meet their needs, or when they cannot afford to pay out of pocket 
for services or travel to another location, refusals bar access to necessary care.1'' This is 
especially true for low-income and immigrant patients who often lack access to transportation 
and may have to travel great distances to get the care they need.2" In rural areas there may be no

]i See. e.g., supra note 3.
14 See Kim Shepherd, el al.. Hearing Faith The Limits of Catholic Health Care for Homen of Color. PUB. RIGHTS 
PRIVATE Conscience Project 1. 6 (2<)18>. hUDS./Anv \v lau.coliniibia edii'sites.'dclanll.Tile^'iiiicrosite5.'eciKler- 
yxunlin.'PRPCP.'bcarini’faitliDdr.
'■See Julia Kaye, ct al.. Health Care Denied. AM. Civil. LIBERTIES UNION 1.12 (2016),

l6Sei- Kira Shepherd, cl al.. Hearing Faith The Limits of Catholic Health Care for Hornet) of Color. PUB. RIGHTS 
Private Conscienci Project 1.29 (2018). hitps:/AvAv\v ki\v.colunibia-edii/siics/dclauli‘filcs/niicrosiics/i:ei>dcr-
scNualitv/PRPCP/bcarim:faiih udf

1 See Hie Patient Should Come First: Refusals to Provide Reproductive Health ('are. NAT’L WOMEN'S L. CTR. 
(2017). linns //mvlc-ci\v49iixi>\v5lbab.siackpaihdns comAvo-coincnl/iiolonds/2017ill)5/Rcfusals-FS pdr. Sandhva 
Somasliekhar. A Pregnant Woman Wanted her Tubes Tied. Her Catholic Hospital Said No., WASH. PoST(Scpl 13. 
2015), hups //uw\v \vashin;;ionposl conir'naiional/a-prcmiani-woinaii-naiHed-hcHiibcs-iicd-hcr-cailiolic-hosptial- 
s<ud-no/20l5,'09/l3/lHl2038c.-i-57cr-l le5-Sbbl-b4S.Sd23 Ibba2 sion liinil hiini lenn 8c022b364b75.
18 See Kira Shepherd, et al.. Hearing Faith The Limits of ('athotic Health ('are for Women of Color, Pi B. RIGHTS 
PRIVATE Conscience project 1. 27 (2018), hnps /Avu w law Columbia edit'lsiies./d:raiil[/nies''iiiicmsiicS'li;e[Klei- 
scxiiahiv'PRPCP.Iventini’laiih pdf

’ In 2016. an estimated 11 pereem of women between lie ages of 19 to 64 were uninsured. Single mothers, women 
of color, and low-income w omen are more likely to be uninsured. Women’s Health Insurance Coverage, Kaiser 
Family Found. I. 3 (Oct. 31. 2017). http:.'lTiles.klTorg,'aitachntcnL'fnet-shect-woriicns-hcahh-insur.mec-co\ cnit;e.
-' Athena Tapalcs ct al.. The Sexual and Reproductive Health of Foreign-Horn Women in the I United States. 
CONTRACEPTION 8. 16 (2018). hUp:.|,.'WAvw .contmccptioiiioumal.ori:’'aniclc/S0010-~824( 18)30<)65-9/pdf: Nat l

i
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other sources of health and life preserving medical care 21 In developing countries where many 
health systems are weak, health care options and supplies are often unavailable :: When these 
individuals encounter refusals of care, they may have nowhere else to go

This reality is especially troubling because individuals who already face multiple and 
intersecting forms of discrimination may be more likely to encounter refusals For example, new 
research shows that w omen of color in many states disproportionately receive their care at 
Catholic hospitals. In nineteen states, women of color are more likely than white women to give 
birth in Catholic hospitals.2' These hospitals as well as many Catholic-affiliated hospitals must 
follow^ the Ethical and Religious Directives (ERDs) which provides guidance on a wide range of 
hospital matters, including reproductive health care and can keep providers from offering the 
standard of care.24 Providers in one 2008 study disclosed that they could not provide the standard 
of care for managing miscarriages at Catholic hospitals, and as a result, women were delayed 
care or transferred to other facilities at great risk to their health 25 The reach of this type of 
religious refusal of care is growing with the proliferation of both the types of entities using 
religious beliefs to discriminate and the number of religiously affiliated entities that provide 
health care and related services.26

In addition, in many of the countries where the Department implements global AIDS programs, 
many of the patients served already face numerous barriers to care, including a broad and 
harmful refusal provision contained within the statute governing such programs.2'

c. In Proposing this Rule, the Agency has A ham/one J its Legal Obligations to Adequately 
Account for Harm to Patients

Latina Inst. For Reproductive Health & Ctr. For Reproductive Rights. Nuestra I Nuestra Sotud, Sue siro Texas: 
ihe light for Women '.v Reproductive Health in the Rio Grande Valley I. 7 (2013). 
litti):.''.'\\ n\\ .niicsirotc.\as.or<’'ixir'N r-sorcad odf.
:| Since 2010. eighty-three rural hospitals have elosed. See Rural Hospital Closures: January 2010 Present. The 
Cecil G. Sheps Ctr for Health Servs. RES. (2018). htipi/Avwu.slieDsccntei.ime.edu'proi’rnnis-Dioieeis'niial- 
hcal t h1'rural -hospital -closures'1.
22 See Nurith Aizemnaa Health Care Costs Push a Staggering Xumber of People into Extreme Poverty. NPR (Dee. 
14. 2017). https:/Annv.iipr.ora'scctioiiSeoaisaiidsoda''2017/12/l4i''569S‘>3722/licalth-carc-eosls-pusli-a-siagi;enme-
nunibcr-of-DCOPlc-ilUO-CNlrontC-POvcnv: Tracking Universal Health Coverage: 2017 Global Monitoring Report. 
\v<>rli)Healtii Org. The World B ank (2017).
Into //documents worldhank on’/ciir,itcd/cn/640121^13093868l2s/ndf/l22029-WP-RFVISFD-Pl JBI IC ndf
2' See Kira Shepherd. Ct al.. Hearing Faith The limits of Catholic Health ('are for Women of Color. Pi It. RIGHTS 
PRIVATE CONSCIENCE PROJECT 1,12 (2018), hups:/A\ \v\v.la\vColumbia ediFsite^deraiilt/riiesOnicrosiies/geiKlcr- 
se\unliiv/PRPCP/bcnringfaiili pdf.
24 .See id at 10-13.
25 Lori R. Freedman. When 'There \sa Heartbeat: Miscarriage Management in ('alhohc-OwnedHospitals, AM. J.
Pi B. HEALTH <2008). available al hltps://\vu w itchi iilm nih.s>o\ /pinCi'’anicleS'lPMt~263643Si''.
■y' See. e.g.. Miscarriage of Medicine: the Growth of Catholic Hospitals and the Threat to Reproductive Health 
Care. AM. Civil. LlBERTiS UNION & MlRGER W.ATCH (2013), hll|>s:,l/u v\\\ acIn org/Tiles/assets'erow th-of-calliolic- 
hospitals-2013.pdf

See The Mexico City Policy: An Explainer. KAISER FAMILY FOCND. (June I. 2017). litips:.l'\\ u\v kfr.ore'i>lobal-
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By expanding refusals of care, the Proposed Rule will exacerbate the barriers to health care 
services patients need. It is evident that the harm caused by this Proposed Rule will fall hardest 
on those most in need of care by allowing individuals and health care entities to use their 
personal beliefs to dictate patient care. The Department should remember, under Executive Order 
13563, an agency may only propose regulations where it has made a reasoned determination that 
the benefits justify the costs and where the regulations are tailored “to impose the least burden on 
society "2S The Proposed Rule plainly fails on both counts. Although the Proposed Rule attempts 
to quantify the costs of compliance, it completely fails to address the costs and burdens to 
patients who may be denied care and who then may incur and experience even greater social and 
medical costs.29

Moreover, the Establishment Clause of the First Amendment requires the government to 
adequately account for just these sorts of consequences when considering whether to grant 
religious exemptions and, in fact, bars granting an exemption when it would detrimentally affect 
any third party.3" Because the Proposed Rule would cause substantial harm, including to patients, 
it would violate the Establishment Clause."

The Proposed Rule Will Undermine Critical Federal Health Programs, including Title X

The Proposed Rule would seemingly allow' health care entities to receive grants and contracts 
under HHS-funded programs or other federal health programs, such as Title X, the only domestic 
family planning program, while refusing to provide key services required by those programs. '2 
For instance. Congress has specifically required that under the Title X program, providers must 
offer non-directive pregnancy options counseling" and current regulations require that pregnant 
women receive “referrals] upon request" for prenatal care and delivery, adoption, and/or 
pregnancy termination." Under the Proposed Rule, the Department would seemingly allow

5 Improving Regulation and Regulator) Review, Executive Order 13563 (Jan. 18. 2011).
Inins j/obaniauliitehouse.archives.gov .'Ihe-Dicss-oHicc.''2(H I/O l/1 X/c\ccnlive-order-13363-1 nu>ro\ ini’-rcgiilalion- 
and-rcgtilalorv-rcvievv.
29 See Rule supra note 1. al 94-177.
*' U.S. Consi. amend. I: Culler v. Wilkinson. 554 U.S. 709. 720. 722 (2005) (to comply with the Establishment 
Clause, courts "must take adequate account of iIk burdens a requested accommodation may impose on 
nonbcncftciarics" and must ensure that the accommodation is "measured so tltat it does not ov ernde other significant 
interests') (citing Estate of Thornton v-. Caldor. 472 U.S. 703. 710 (1985)); see also Harwell v. Hobby Lobby Stores. 
Inc.. 134 S. Ct. 2751. 2781 n.37 (2014); /loll v. Hobbs. 135 S. Cl. 853. 867 (2015) (Ginsburg. J.. concurring).
" Respecting religious exercise may not “unduly restrict other persons, such as employees, in protecting their own 
interests, interests the law deems compelling " See Burwell v. Hobby Lobby. 134 S. Ct at 2787. When considering 
whether tlie birth control coverage requirement was the least restrictive means in Hobby Lobby. the Court 
considered tltat tlie accommodation offered by the government ensured tliat affected employees “have precisely tlie 
same access to all FDA-approved contraceptives as employees of companies whose owners have no religious 
objections to prov iding coverage." See id at 2759. In oilier words, tlie effect of tlie accommodation on women 
would be “precisely zero." Id. at 2760.
E See Rule supra note I. at 180-181. 183. See also Tide X Family Planning. U.S DEPTof HlvVI.TH & HUMAN 
SFJtVS. (2018). https /,'w w vv hits gov/opa'tiile-.\-familv -planning/indc.x luml: Tide Xan Introduction to die Nation's 
Family Planning Program, NAT'I. FAMILY Pi-ANNING & REPRODl CTIVF HEALT11 ASSOC. (2017) {hereinafter 
NFPRHA). littps:.'/wvvvv.natioiialfamilvDlaniiing org'filc.'rI itlc-X-101-Novcnibcr-2on-nnal.pdf.
* See e g. Consolidated Appropriations Act of 2017. Pub. L. No. 115-31. 131 Slat. 135 (2017).
M See What Requirements Must be Met by a Family Planning Project?. 42 C.F.R. § 59.5(a)(5) (2000).
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entities to apply for and receive federal funds while exempting them from the core legal and 
programmatic duties upon which such funds are generally conditioned 15 The Proposed Rule 
creates uncertainty about whether Title X grantees may ensure that the subrecipients they 
contract with to provide Title X serv ices actually provide the services the program was designed 
and funded by Congress to deliver. Such actions are particularly concerning in the context of 
federally supported health programs, such as Title X, which are meant to provide access to basic 
health services and information for low-income populations.36 When it comes to Title X, the 
Proposed Rule would not only sanction conduct at odds with pre-existing legal requirements, but 
could also undermine the program's fundamental objectives. Every year millions of low-income, 
including under-insured, and uninsured individuals, rely on Title X clinics to access services they 
otherwise might not be able to afford.1

The Proposed Rule Will Carry Severe Consequences for Providers and Undermine the 
Provider-Patient Relationship

Existing refusals of care based on personal beliefs already undermine open communication 
between providers and patients, interfere with providers' ability to provide care according to 
medical standards, and ignore the reality that many providers want to provide comprehensive 
care Hospital systems across the country use religious beliefs to prevent their employees from 
treating patients regardless of the professional, ethical, or moral convictions of these providers.3* 
The Proposed Rule would exacerbate these problems by emboldening health care entities and 
institutions, including foreign and international organizations, to bind the hands of providers and 
attempt to limit the types of care they can provide.

The Proposed Rule threatens informed consent, a necessary principle of patient-centered 
decision-making intended to help balance the power dynamics between health providers and 
patients and ensure patient-centered decision-making.39 Informed consent requires providers to 
disclose relevant and medically accurate information about treatment choices and alternatives so 
that patients can competently and voluntarily make decisions about their medical treatment or 
refuse treatment altogether 1,1 By allowing providers, including hospital and health care 
institutions, to refuse to provide patients with information, the Proposed Rule makes it 
impossible for patients to have full information regarding treatment options While the 
Department claims the Proposed Rule improves communication between patients and providers, 
in truth it will deter open, honest conversations that are vital to ensuring that a patient can control 
their medical circumstances.41

"See, Rule supra note I. at 180-185.
* See NFPRHA supra note 34.
* See id
* See Julia Kaye, el al.. Health ('are Denied, Am. Civil. LIBERTIES UNION 1.12 (2016).

** See Tom Beauchamp & James Ciiii.dri.ss. principi.es of biomedical ethics (4th cd 1994); Charles lidz et 
al.. Informed consent: a sn dy of decisionmaking in psyci h airy (1984).
*' See id.
41 See Rule supra note I. at 150-151.
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The Proposed Rule also disregards standards of care established by the medical community by 
allowing providers to opt out of providing medical care Medical practice guidelines and 
standards of care establish the boundaries of medical services that patients can expect to receive 
and that providers should be expected to deliver. Yet, the Proposed Rule seeks to allow providers 
and institutions to ignore the standards of care, particularly surrounding reproductive and sexual 
health. Information, counseling, referral and provision of contraceptive and abortion services are 
part of the standard of care for a range of common medical conditions including heart disease, 
diabetes, epilepsy, lupus, obesity, and cancer.42 Individuals seeking reproductive health care, 
regardless of their reasons for needing these services, should be treated with dignity and respect. 
Allowing providers to flout established medical guidelines and deny medically accurate, 
evidence-based care to patients harms them and impairs their ability to make the health care 
decision that is right for them.

In addition, the Proposed Rule ignores the many providers with deeply held moral convictions 
that affirmatively motivate them to provide patients with health care, including abortion, 
transition-related care, and end-of-life care. Moreover, the Proposed Rule fails to acknowledge 
the Church Amendment's protection for health care professionals who support or participate in 
abortion or sterilization services, which OCR has a duty to enforce.43 No health care professional 
should face discrimination from their employer because they treated or provided information to a 
patient seeking an abortion.

The Department is Abdicating its Responsibility to Patients

The Proposed Rule exceeds OCR s authority by abandoning OCR's mission to address health 
disparities and discrimination that harms patients.44 Instead, the Proposed Rule appropriates 
language from civil rights statutes and regulations that were intended to improve access to health 
care and applies that language to situations for which it was not intended. By taking the language 
of civil rights laws and regulations out of context, the Proposed Rule creates a regulatory scheme 
that is not only nonsensical but is affirmatively harmful. For example, the notice and 
certification of compliance and assurance requirements simply do not make sense when applied

A2 For example, according lo the guidelines of the American Diabetes Association, planned pregnancies greatly 
facilitate diabetes care. Recommendations for women mth diabetes of childbearing potential include the following: 
the incorporation of preconception counseling into routine diabetes care for all adolescents of childbearing potential, 
discussion of family planning, and the prescription and use of effective contraception by a w oman until she is ready 
to bcconK pregnant. Am Diabetes Ass n. Standards of Medical Care in Diabftls-2017. 40 diabetes Care § 
114-15.5117(2017). available at
hUDV/care diabetcsiournals on«^content/diacare/suDDl/2016/12/15/40 Supplement DC I/DC_4P_S I llnal ndf TIk 
American College of Obstetricians and Gynecologists (ACOG) and live American Academy of Pediatrics guidelines 
state that tire risks to the woman from persistent severe pre-eclampsia arc such that dcli\ci> (abortion) is usually 
suggested regardless of fetal age or potential for surviv al, am Acad, of Pediatrics & Am. con of 
Obstetricians and Gynecologists. Gt sidelines for perinatal care 252 (7th ed. 2012). 
l* See Tlic Church Amendments. 42 U.S.C. § 300a-7(c) (2018).

OCR a Mission and l isioih DEP'TOF HEALTH AND I lUMAN SERVS. (2018). hnps:.'/w w w .hits go\ /ociv'abont- 
us''leadcrshi|>''mis.sioii-nnd-\ ision'index luml ("The mission of the Office for Civil Rights is to improve the health 
and well-being of people across tlic nation: to ensure that people liave equal access to and tlx: opportunity to 
participate in and receive services from HHS programs w ithout facing unlaw ful discrimination: and to protect tlx: 
privacy and security of health information in accordance with applicable law.").
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to the laws the Proposed Rule seeks to enforce *' They will place a significant and burdensome 
requirement on health care providers and impose unique challenges for those working in other 
countries by taking resources away from patient care without adding any benefit

The Depanment, including OCR. has an important role to play in ensuring equal opponunity to 
access health care and ending discriminatory practices that contribute to poor health outcomes 
and health disparities46 If finalized, however, the Proposed Rule will represent a radical 
departure from the Department’s mission to combat discrimination, protect patient access to care, 
and eliminate health disparities Through robust enforcement of civil rights laws. OCR has 
worked to reduce discrimination in health care by ending overtly discriminatory practices such as 
race segregation in health care facilities, segregation of people with disabilities in health care 
facilities, categorical insurance coverage denials of care for transition-related care, and insurance 
benefit designs that discriminate against people who are HIV positive, among other things.47

Nevertheless, there is still work to be done, and the Proposed Rule seeks to divert limited 
resources away from ending discrimination De facto segregation, for example, continues to 
contribute to poorer health outcomes for Black people According to one study, over half of the 
racial disparity in survival for heart attack patients can be attributed to the lower performance of 
hospitals that serve predominantly people of color.,x And these disparities do not occur in 
isolation Black women, for example, are three to four times more likely than white women to 
die during or after childbirth.4’' Further, the disparity in maternal mortality is growing rather than 
decreasing,50 which in part may be due to the reality that women have long been the subject of 
discrimination in health care and the resulting health disparities For example, women’s pain is

45 See Rule supra note 1. at 203-214.
46 As one of its rust official acts in l%7. the Office of Equal I Icallh Opportunity undertook the massive efibrt of 
inspecting 3,000 hospitals to ensure they were complying w ith Title Vi’s prohibition against discrimination on the 
basis of race, color, or national origin 42. U.S.C. $ 2(K)(ld (l%4>. After this auspicious start, the Office of Equal 
Health Opportunity which would eventually become OCR would go on to ensure that health programs and activities 
it regulated complied with key anli-discriminnlion laws including Section 5(M of the Rcliabilitation Act of 197.3. 29 
U.S.C. § 794 (1973), Title IX of the Education Amendments of 1972. 20 U.S.C. § 16X1 (1972). the Age 
Discrimination Act of 1976. 42 U.S.C. § 6101 (1976). and Section 1557 of tlic Affordable Care Act. 42 U.S.C. 
§1X116 (2010), among otlicrs. Through robust enforcement of tlicsc laws. OCR lias worked to reduce discrimination 
in healthcare.
r See. eg.. Serving People with Disabilities in the Mom Integrated Setting: ('ommunity Living and Olmstead. Dkp’t 
OF He\l .lll \NDHi m \\ St kvs. (20IX). lmps://www hhvgov/civil-righlS'Tor-individuals/sDccial-loDics/comnninitv- 
Ihine-and-olmslcad/mdcxhtml. Protecting the CMl Rights and Health Injdrmation Privacy Rights of People Lhing 
With HU 'AIDS. Dl P*TOF Hi ALT1I AND Hi MAN St kvs (2018). httos //wa\w hhs an/ciul-nehtvfor- 
individuals/* Hl-iODics/lUN/index litml. Sat tonal Origin Discrimination. DlP'l ot HEALTH \M>Hl MAXSERVS. 
(2018). Inins /‘www hhs r?ov/civil-rir;lus/for-iitdi\Klnnls/spccial-topies/nationalpnuin/inde\ himl. Health 
Disparities. DEPTOFHEALTH AM) Hi man Sekvs (20IX). hnps:/An\w hhs eo\ /ci\ il-mthts/fot-indix iduals^spccial- 
tonics'liealtlwlisparities'index hi ml
* See Skinner Cl al.. Mortality after. \atie A A ordud hilar, lion in Hospitals that Disproportionately Treat African- 
Americans. NatT. i ns tit. of health i (2005).
Imps ^ ^ ____________ __
" See Nina Martin. Black Mothers Keep Dying After (in mg Birth Shalon In ing s Story Explains Why. NPR (Dec. 
2017). hlips:/A\x\w .iipronV20l7/l2A)7/S6X94X7X2/M;>ck-inothcis-kcei>-d\ me-aftcr-un ina-binh-shalon-irvings- 
slorv -explains-w lr\.
* See id

' \v vv tv'fai nlin mli go\ /pmc/ariicIcx'PMC 16265X4/pdf/iithms 13060 pdf.
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routinely undertreated and often dismissed -1 And due to gender biases and disparities in 
research, doctors often offer women less aggressive treatment, or even no treatment, for 
conditions such as heart disease.52 Lesbian, gay, bisexual, and transgendcr individuals also 
encounter high rates of discrimination in health care 5* Eight percent of lesbian, gay, bisexual, 
and queer people and 29 percent of transgender people reported that a doctor or other health care 
provider had refused to see them because of their actual or perceived sexual orientation or gender 
identity in the year before the survey.54

OCR must work to address these disparities, yet the Proposed Rule seeks to prioritize the 
expansion of existing religious refusal laws beyond their statutory requirements and create new- 
religious exemptions where none had previously existed rather than using already limited 
resources to protect patient access to health care. The Proposed Rule will harm patient care and 
is antithetical to OCR's mission—to eliminate discriminatory practices that contribute to 
persistent health inequality.55

The Proposed Rule Conflicts with Other Existing Federal Law

The Proposed Rule generates chaos through its failure to account for existing laws that conflict 
with the refusals to care it would create.

For example, the Proposed Rule makes no mention of Title VII,56 the leading federal law barring 
employment discrimination, or current Equal Employment Opportunity Commission (EEOC) 
guidance on Title VII 5" With respect to religion. Title VII requires reasonable accommodation 
of employees’ or applicants' sincerely held religious beliefs, observances, and practices when 
requested, unless the accommodation would impose an “undue hardship” on an employer.5H For 
decades. Title VII has established the legal framework for religious accommodations in the 
workplace. When a health care worker requests an accommodation. Title VII ensures that 
employers can consider the effect an accommodation would have on patients, coworkers, public 
safety, and other legal obligations. The Proposed Rule, however, sets out an entirely different

51 See. e.g.. Diane E. Hoffmann& Anita J. Tarrian. The Girl liho Cried Tain: A Bias Against Women in the 
Treatment of Pain, 29:1 J. OF L. MED.. & ETHICS 13, 13-27 (2001).
5: See. e.g. Judith H. Lichtman ct al.. Symptom Recognition and Healthcare Experiences of Young Women with 
Acute Myocardial Infarction. 10 J. of the Am. Heart Ass'n 1 (2015).
51 See. e.g. When Health Care Isn t Caring. LAMBDA LEGAL 5 (2010),
htips:/Av\vw.lainbdalcgal.org/sitcs/dcfaull/filcs/piiblicaiions/do\vnloadsAvhcic-rcport_whcn-hcalth-ca re-ism- 
caring_l pdf. A survey examining discrimination against LGBTQ people in health care more than lialf of 
respondents reported tliat they hav e experienced at least one of tlic following types of discrimination in care: being 
refused needed care; health care professionals refusing to touch them or using excessive precautions: health care 
professionals using harsh or abusive language; being blamed for their health care status; or health care professionals 
being physically rough or abusive.
M See Jaime M. Grant et al.. Injustice at Every Turn: a Report of the National Transgender Discrimination Suney,
n.at'i . Gay and Lesbian T ask force & nat’i.Cir. for transgknder Equality. 
http:/Av\vw.tlietaskforce.org/stalic_hlml/downloads/rcpotls/reports/ntds_full.pdf.
55 See supra note 46.
56 42 U.S.C. § 2000e-2 (1964).
5‘ Title Ml of the Civil Rights Act of 1964. U.S. Equal Emp’t. Opportuntty Comm'n(2018). 
htlps:.''/uww.ccociK>v'hws''slatutes.''litle\ ncfin 
* See id
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and conflicting standard, leaving health care employers in the impossible position of being 
subject to and trying to satisfy both Indeed, when similar regulations were proposed in 2008. 
EEOC Commissioners and Legal Counsel filed comments that raised similar concerns and stated 
clearly that Title VII should remain the relevant legal standard/ '

Furthermore, the language in the Proposed Rule would seem to put health care entities in the 
position of being forced to hire people who intend to refuse to perform essential elements of a 
position even though Title VII would not require such an "accommodation." For example, there 
is no guidance about whether it is impermissible "discrimination" for a Title X-funded health 
center not to hire a counselor or clinician whose essential job functions would include counseling 
women with positive pregnancy tests because the applicant refuses to provide non-directive 
options counseling even though the employer would not be required to do so under Title VII.6" It 
is not only nonsensical for a health care entity to be forced to hire someone it knows will refuse 
to fulfill essential job functions, but it would also foster confusion by imposing duties on 
employers far beyond Title VII and current EEOC guidance

In addition, the Proposed Rule fails to address treatment of patients facing emergency health 
situations, including an emergency requiring miscarriage management or abortion, thereby 
inviting confusion and great danger to patient health The Emergency Medical Treatment and 
Active Labor Act ("EMTALA") requires hospitals that have a Medicare prov ider agreement and 
an emergency room or department to provide to anyone requesting treatment an appropriate 
medical screening to determine whether an emergency medical condition exists, and to stabilize 
the condition or if medically w arranted to transfer the person to another facility.61 Under 
EMTALA every hospital is required to comply - even those that are religiously affiliated 62 
Because the Proposed Rule does not mention EMTALA or contain an explicit exception for 
emergencies, some institutions may believe they are not required to comply with EMTALA’s 
requirements. This could result in patients in emergency circumstances not receiving necessary 
care.

The Proposed Rule Will Make It Harder for States to Protect their Residents

The Proposed Rule will have a chilling effect on the enforcement of and passage of state law s 
that protect access to health care and prevent discrimination against individuals seeking medical 
care The preamble of the Proposed Rule discusses at length state law s that the Department finds 
objectionable, such as state laws that require anti-abortion counseling centers to provide 
information about where reproductive health care services can be obtained or whether facilities

Letter from EFOC Commissioners aid General Counsel (Sept. 24. 2008). mailable at 
https weeoc gov vecoc/foia1enerv’200foliiile\ ii religions lihsoro\ ider teg hi ml
60 See Rule supra note I. at 180-181.
“ 42 U.S.C. § l295dd<aMc) (2003).
62 In order to effectuate the important legislativ e purpose, institutions claiming a religions or moral objection to 
treatment must comply with EMTALA and courts agree. See. e.g.. Shelton v. I 'niverstly of Medicine and Dentistry 
ofXtr* Jersey. 223 F 3d 220. 228 (3,d Cir 2000); Inin re Babv K. 16 F 3d 590. 597 (4*1 Cir 1994); Xonsen v. 
Medical Staffing Xeru ork. Inc. 2006 WL 1529664 (W.D. Wis ); Grant v. Fairview Hasp.. 2004 WL 326694.93 Fair 
Empl Prac. Cas. (BNA)685 (D. Minn. 2006); Brownfield v. Daniel Freeman Marina Hasp.. 208 Cal. App. 3d405 
(Ca. Ct App 1989); Harris v. County'of Los Angeles. 972 P.2d 966. 972 (Cal. 1999).
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have licensed medical staff, as well as state laws that require health insurance plans to cover 
abortion.63 Moreover, the Proposed Rule invites states to further expand refusals of care by 
making clear that this expansive rule is a floor, and not a ceiling, for religious exemption laws.64

Conclusion

The Proposed Rule will allow personal beliefs to dictate patient care by unlawfully expanding 
already harmful refusals of care. The Proposed Rule is discriminatory, violates multiple federal 
statutes and the Constitution, ignores congressional intent, fosters confusion, and harms patients 
contrary to the Department’s stated mission. For all of these reasons NARAL Pro-Choice 
America calls on the Department to withdraw the Proposed Rule in its entirety.

Sincerely,

NARAL Pro-Choice America

63 See, e.g.. Rule, Supra note 1, at 3888-89.
64 See id.
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■M, NARAL
Pro-Choice Maryland

NARAL Pro-Choice Maryland believes a health care provider's personal beliefs should never 
determine the care a patient receives. In particular, our statewide membership organization has 
an interest in ensuring patients have access to health care in Maryland, and that religious beliefs 
do not dictate patient access to care. That is why we strongly oppose the Department of Health 
and 1 luman Services' (the "Department") proposed rule ("Proposed Rule"), which seeks to 
permit discrimination in all aspects of health care.1

The Proposed Rule seeks to unlawfully expand refusals to provide care by attempting to allow 
individuals and health care entities who receive federal funding to refuse to provide any part of 
a health service or program. In addition, the Proposed Rule unlawfully attempts to create new 
refusals seemingly out of thin air. Such expansions exceed the Department's authority; violate 
the Constitution; undermine the ability of states to protect their citizens; undermine critical 
HITS programs like Title X; interfere with the provider-patient relationship; and threaten the 
health and well-being of people across the country and around the world.

By issuing the Proposed Rule and creating a new division within the Office of Civil Rights 
("OCR”) - the new "Conscience and Religious Freedom Division" - the Department seeks to 
inappropriately use OCR's limited resources in order to affirmatively allow institutions, 
insurance companies, and almost anyone involved in patient care to use their personal beliefs to 
deny people the care they need. For these reasons NARAL Pro-Choice Maryland calls on the 
Department and OCR to withdraw the Proposed Rule in its entirety.

The Proposed Rule Unlawfully Exceeds the Department's Authority by Impermissibly 
Expanding Religious Refusals to Provide Care

The Proposed Rule attempts to expand the reach not only of existing harmful refusal of care 
laws but also to create new refusals of care where none were intended.

a. The Proposed Rule Seeks to Alloio the Refusal of any Health Service Based on Personal Belief

The Proposed Rule will exacerbate health inequities by expanding the ability to refuse critical 
services, including abortion and transition-related care. Specifically, the Department and OCR 
are attempting to require a broad swath of entities to allow individuals to refuse "any lawful 
health service or activity based on religious beliefs or moral convictions (emphasis added)."2 
Read in conjunction with the rest of the Proposed Rule, it is clear this is intended to allow any

Protecting Statutory Conscience Rights in Health Care; Delegations of Authority. 83 Fed. Reg. 3880 (proposed 
Jan. 26. 2018) {to he codified at 45 C.F.R. pt. 88) [hereinafter Rulc|.
'■See id at 12.
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entity involved in a patient's care—from a hospital board of directors to the receptionist that 
schedules procedures—to use their personal beliefs to determine a patient's access to care.

b. The Proposed Rule Unlawfully Expands Already Harmful Abortion/Sterilization Refusal of Care 
La<os

Already existing refusal of care laws are used across the country to deny patients the care they 
need.3 The Proposed Rule attempts to expand these laws in numerous ways that are directly 
contrary to the stated purpose of the existing laws. For example, one provision of the Church 
Amendments allows individuals who work for or with entities receiving grants or contracts for 
biomedical or behavioral research entities to refuse to participate in "any lawful health services 
or research activity" based on religious beliefs or moral convictions specifically related to the 
service or research activity to which they object.4 But the Proposed Rule attempts to broaden 
this provision to allow individuals to refuse to perform aspects of their jobs based on a mere 
reference to a religious or moral belief regardless of whether it relates to the specific biomedical 
or behavioral service or research activity they are working on.- Such an attempted expansion 
goes beyond what the statute enacted by Congress allows. Furthermore, the Proposed Rule 
would expansively apply other provisions of the Church Amendments to, among other things, 
individuals working under global health programs funded by the Department thereby allowing 
global health providers and entities to refuse individuals the care they need contrary to the very 
purpose of such programs.

Similarly, the Proposed Rule defines common phrases and words used throughout existing 
refusals of care law's and civil rights laws in ways that stretch their intended meaning beyond 
recognition. For example, the definition of "assist in the performance" greatly expands the types 
of services that can be refused to include merely "making arrangements for the procedure" no 
matter how tangential.6 This means individuals not "assisting in the performance" of a 
procedure within the ordinary meaning of the term, such as the hospital room scheduler, the 
technician charged with cleaning surgical instruments, and other hospital employees, can now' 
assert a new right to refuse. The Proposed Rule's definition of "referral" similarly goes beyond

' See, e.g.. Refusals lo Provide Health ('are Threaten the Health and Tires of Patients Nationwide. NAT’I. W< >MEN'S 
I. ClK. <2017). li<tDs://in\lc.onr’.l'icsoiirces/rcfus;ils-lo-ntQvide-liealll>-c:uc-iliivatciHlic-lie.illli-;iiMl-li\es-of-nalieiil!»- 
lunioimidc/. Catherine WciSS. Cl al. Religious Refusals and Reproductive Rights. AM. CIVIL LIBERTIES UNION 
(2002). liiips:/,i'\\\\u .aclii.on;/icpon.i'ieligioiis-iefii-sals-aiid-reprodiicii\e-rigliis-repoil: Julia Kaye, cl at. Health ('are 
Denied. AM. Civil. LIBERTIES UNION I (2016).
hHDs://\v\\ \\ .aclu.org>''siics/dcfaulbTiles/field docunteiiTlicallltcnrcdcnicd Ddf: Kira Shepherd, et al.. Rearing Faith 
The Limits of Catholic Health Care for Women of Color. Pub. RIGHTS PRIVATE CONSCIENCE PROJECT I (2018). 
liUps:/Av\v\v.la\v -Coluinbia.cdufeilc5'dcfaull/filcslnncrosilcs/gcndcr-scMialilvl>RI>CP/bcanni’faiiliDdf.
‘The Church Amendments, 42 U.S.C. § 300a-7 (2018).
' See Rule supra note I. at 185.
* Id. at ISO.
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any understanding of the term, allowing refusals to provide any information, including location 
or funding, that could help an individual to get the care they need.7

Furthermore, the Proposed Rule's new and unwarranted expanded definitions often exceed, or 
are not in accordance with, existing definitions contained within the statutes the Proposed Rule 
seeks to enforce. Specifically, under the Coats and Weldon Amendments "health care entity" is 
defined to encompass a limited and specific range of individuals and entities involved in the 
delivery of health care.8 The Proposed Rule attempts to combine separate definitions of "health 
care entity" found in different statutes and applicable in different circumstances into one broad 
term.9 Such an attempt to expand the meaning of a statutory term Congress already took the 
time to define not only fosters confusion, but goes directly against congressional intent. By 
expressly defining the term "health care entity" Congress implicitly rejected the inclusion of the 
other terms the Department now attempts to insert.10

When these impermissibly broad definitions are combined with the expansive interpretations of 
the underlying statutes, they work together to further expand refusals of care to allow more 
individuals and entities to refuse to provide access to health care. For example, one way the 
Weldon Amendment is expanded under the Proposed Rule is through the definition of 
"discrimination."11 In particular, the Proposed Rule defines "discrimination" against a health 
care entity broadly to include a number of activities, including denying a grant or employment 
as well as an unspecified catch-all phrase "any activity reasonably regarded as 
discrimination."12 In a Proposed Rule that seeks to protect those who want to discriminate, this 
broad definition is nonsensical and inappropriate. Further such a vague and inappropriate 
definition provides no functional guidance to entities on how to comply with the applicable 
requirements, thereby fostering confusion.

The Proposed Rule Carries Severe Consequences for Patients and will Exacerbate Already 
Existing Inequities

a. Refusals of Care Make it Difficult for Many Individuals to Access the Care They Need

Across the country refusals of care based on personal beliefs have been invoked in countless 
ways to deny patients the care they need.13 One woman experiencing pregnancy complications 
rushed to the only hospital in her community, a religiously affiliated facility, where she was

I Id. at 183.
8 The Weldon Amendment, Consolidated Appropriations Act, Pub. L. No. 111-117, 123 Stat 3034 (2009); Public 
Health Service Act, 42 U.S.C. § 238n (2018).
9 See Rule supra note 1, at 182.

The doctrine of expression unius est exclusion alterius (the expression of one thing implies the exclusion of 
others) as applied to statutory interpretation creates a presumption that when a statute designates certain persons, 
things, or manners of operation, all omissions should be understood as exclusions.
II See Rule supra note 1, at 180.
12 Id.
13 See, e.g., supra note 3.
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denied the miscarriage management she needed because the hospital objected to this can.*.14 
Another woman experiencing pregnancy loss was denied care for ten days at a religiously 
affiliated hospital outside Chicago, Illinois.1' In New Jersey, a transgender man was denied 
gender affirming surgery at a religiously affiliated hospital which refused to provide him a 
hysterectomy.1* Another patient in Arkansas endured a number of dangerous pregnancy 
complications and could not risk becoming pregnant again. She requested a sterilization 
procedure at the time of her Cesarean delivery, but her Catholic hospital provider refused to 
give her the procedure.17 Another woman was sent home by a religiously affiliated hospital 
with two Tylenol after her water broke at 18 weeks of pregnancy. Although she returned to the 
hospital twice in the following days, the hospital did not give her full information about her 
condition and treatment options.1*

b. Refusals of Care arc Especially Dangerous for Those Already Facing Barriers lo Care

Refusals of care based on personal beliefs already make it difficult for many individuals to 
access health care and have real consequences for those denied the care they need because of a 
provider or hospital's religious beliefs. When women and families are uninsured, locked into 
managed care plans that do not meet their needs, or when they cannot afford to pay out of 
pocket for services or travel to another location, refusals bar access to necessary care.19 This is 
especially true for immigrant patients who often lack access to transportation and may have to 
travel great distances to gel the care they need.’1’ In rural areas there may be no other sources of

“ See Kira Sheplierd. cl at.. Hearing h'atih The Limits of Catholic Health ('are for ll'omen of Color. Pm. RIGHTS 
Private Conscience Project 1.6 (20IH), liin>s/A\ u » law .coliimbiac(liii'sncs.|l<lclaiili/flcs.iTiiicrosiic!.'i’ciKlcr- 
^cxiialiiv.'PRPt'P.'tKariimtaiili pdf.
15 See Julia Kaye, cl al.. Healthcare Denied. AM. Civil. LIBERTIES UNION 1.12 (2016).

‘ ’ See Kira Shepherd, cl al.. Hearing Faith The Limits of( 'alhollc Health < 'are for Women of Color. Pm. RIGHTS 
Private Conscience Project 1.29 (2018).

alitvTPRPCP/hearinefailh ndf
lilt ItV /.'M M1" law.colimihia cdii/silcs|ldcfaull/filcs''iiiicrosilcs/Kcndcr~

VJ.VII
r c-.See Vie Patient Should Come hirst: Refusals lo Provide Reproducin',’ Health ('are. NA l l WOMEN’S L. CTK. 
(2017). hups://nwIc-ciw49|j\e\> 5lbab slackpalhdib conTw p-CQiiicnE'iiploads^o 17A)5/Rcfusalsj~Spdf: Sandhva
Somaslickhar, A Pregnant Woman W anted her Tubes Tied Her Catholic Hospital Said \o.. WASH POST (Scpl 13.
2015). liups /AxAvu washiimlonposi coiu/iiaiional/a-precnaiH-uQinan-wanicd-licMiibcs-iicd-licr-CjilliQlic-hQ^piial-
^id-no/2015/09/13/bd2038ca-57cf-1 Ic5-8bbl-b488d23lbba2 slow
' See Kira Sheplierd. cl al.. Rearing Faith The Limits off 'alhollc Health ('are for Women of Color. Pi H. RIGHTS 

PRIVATE Conscience Projici I. 27 (2018), hin>s Hwww law Columbia cdi^iics'dcfauItTiicsTiiicrosiies/pcndcr- 
sc\nalii\^PRPCPiT)caiiin’faiih ndf

hlml ’uim lenn 8c022bT64b7S

R In 2016. an estimated 11 petccni of women bciwccn ilic ages of 19 lo 64 were uninsured. Single mothers, women 
of color, and low -income women arc more likely lo be uninsured W omen's Health Insurance Coverage. KAISER 
FAMILY FOUND. 1. 3 (Oci. 31,2017). Imp '/files klTom aiinchniein facl-dKrct-wonKRS-hcallh-msiirarec-coveragC- 
5 Athena Tapalcs ei al. The Sexual ami Re/muhictne Health of Foreign-Born Women in the United Slates, 
Contraception 8. 16 (2018). hup /a\ww coniraccDiioniouncil oni/aniclc>S»<Ho-~824( 18)3oo(>5.9/pdf: Nai l 
Laima Inst For Reproductive Health & Ctr. For Reproduce c Rights. Suestra Voz. S’uestra Sa/ud. Nuestro Texas: 
die Fight for W omen's Reproductive Health in the Rio Grande I alley 1. 7 (2013). 
httP/WAWV '•/irOlIT'I
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health and life preserving medical care.-1 In developing countries where many health systems 
are weak, health care options and supplies are often unavailable.- When these individuals 
encounter refusals of care, they may have nowhere else to go.

This reality is especially troubling because individuals who already face multiple and 
intersecting forms of discrimination may be more likely to encounter refusals. For example, new 
research shows that women of color in many states disproportionately receive their care at 
Catholic hospitals. In nineteen states, women of color arc more likely than white women to give 
birth in Catholic hospitals.23 These hospitals as well as many Catholic-affiliated hospitals must 
follow the Ethical and Religious Directives (ERDs) which provides guidance on a wide range of 
hospital matters, including reproductive health care and can keep providers from offering the 
standard of care.24 Providers in one 2008 study disclosed that they could not provide the 
standard of care for managing miscarriages at Catholic hospitals, and as a result, women were 
delayed care or transferred to other facilities at great risk to their health.25 The reach of this type 
of religious refusal of care is growing with the proliferation of both the types of entities using 
religious beliefs to discriminate and the number of religiously affiliated entities that provide 
health care and related services.26

In addition, in many of the countries where the Department implements global AIDS programs, 
many of the patients served already face numerous barriers to care, including a broad and 
harmful refusal provision contained within the statute governing such programs.27

c. In Proposing this Rule, the Agency has Abandoned its Legal Obligations to Adequately Account 
for Harm to Patients

By expanding refusals of care the Proposed Rule will exacerbate the barriers to health care 
services patients need. It is evident that the harm caused by this Proposed Rule will fall hardest

:| Since 2010. eighty-tlircc mral hospitals liavc closed. See Rural Hospital Closures: January 2010 Present. THE 
Cecil G. Stti-ps Ok for Health Servs. Res. (2018). Imp:/Avww.slicpsccntcr iitic* iiK-nmirrtc/mnilro‘»r;i

[pi11 li.'ninl-lin«;ni I at-Hn>ci in'?/
~ See Nurith Aizemnaa Health Care Costs Push a Staggering Muniber of People into Extreme Poverty. NPR (Dec.
14. 2017). liUPsVAvttAv nprorK/scctions0;oaisiindsod;i/2i> 17/12/14/56l)8l)i722/l>eallh-ciire-costs-Push-a 
nunibcr-0f-DC0Ple-inl0-C\lreniC-P0vCrtv: Tracking Universal Health Coverage: 2017 Global Monitoring Report.
\v< )rli > Hi alii i Org. & the World Bank (2017).
lmp://docinnciHs worldbank org/ciiriicd/cii/640121513093868125,''pdf/l 2202*>-VVP-RFVISnD-PUBI.IC.pdf 

.Si Kha Shlilterd. Ct 9\.. Swing Faith The UmitsofCatholic Health Care for tt'ornenofCohr. Pl.U RlGI ITS 
PRIVATE CONSCIENCE PROJECT 1,12 (2018), httpsi/Avww.law.coluinbia edii/site^deraiilt/niesOnicrosilcs/geiKlcr- 
sc.Miiiliiv/PRPCP.Ttcaringfaiili pdf.
'-' See id. at 10-13.

Lori R. Freedman, When There 'so Heartbeat: Miscarriage Management in Catholic-Owned Hospitals. AM. J. 
PUB. Health (2008). available at https:/Av\nv.rebi nlni.iiih.i;ov/pinc/aiiicles/l>MC2636438/.
4 See. e.g. Miscarriage of Medicine: the Growth of Catholic Hospitals and the Threat to Reproductive Health 
Care. AM. CIVIL LIBERTIES UNION & MERGER Watch (2013). littps:,''/\\ \\\v.aclti.ora'rilcs/;isscts.'t!ro\\ ih-of-catlK)lic- 
Iiospitals-20l3.pdf
” See The Mexico City Policy: An Explainer. KAISER FAMILY FOUND. (June 1. 2017). IntpsAAvuav.kff ora'alobal-

25
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on those most in need of care by allowing individuals and health care entities to use their 
personal beliefs to dictate patient care. The Department should remember, under Executive 
Order 13563, an agency may only propose regulations where it has made a reasoned 
determination that the benefits justify the costs and where the regulations arc tailored "to 
impose the least burden on society/”8 The Proposed Rule plainly fails on both counts. Although 
the Proposed Rule attempts to quantify the costs of compliance, it completely fails to address 
the costs and burdens to patients who may be denied care and who then may inair and 
experience even greater social and medical costs.29

Moreover, the Establishment Clause of the First Amendment requires the government to 
adequately account for just these sorts of consequences when considering whether to grant 
religious exemptions and, in fact, bars granting an exemption when it would detrimentally 
affect any third party.30 Because the Proposed Rule would cause substantial harm, including to 
patients, it would violate the Establishment Clause.31

The Proposed Rule Will Undermine Critical Federal Health Programs, including Title X

The Proposed Rule would seemingly allow health care entities to receive grants and contracts 
under HHS-funded programs or other federal health programs, such as Title X, the only 
domestic family planning program, while refusing to provide key services required by those 
programs.32 For instance. Congress has specifically required that under the Title X program, 
providers must offer non-directive pregnancy options counseling3’ and current regulations 
require that pregnant women receive "referral[s| upon request" for prenatal care and delivery, 
adoption, and/or pregnancy termination.34 Under the Proposed Rule, the Department would

' Improving Regulation and Regulator)1 Review, Executive Order 13563 (Jan. 18. 2011),
hiinsj/obaniau lute house.archives, gov/I he-Dicss-olTicc.''201 I/O l/1 X/c\ccnt ive-order-13363-1 nu>ro\ ini’-rcgiilalion-
and-rcgulalorv -rev lew.
■’ See Rule supra note 1. at 94-177.
41 U.S. Const, amend. I; Culler v. Wilkinson. 554 U.S. 709. 720, 722 (2005) (to comply with the Establishment 
Clause, courts “must hike adequate account of Utc burdens a requested accommodation may impose on 
nonbcncficiaries'' and must ensure llat the accommodation is “measured so that it docs not ov erride oilier significant 
interests') (citing Estate of Thornton v. Caldor. 472 U.S 703. 710 (1985)); see also Hum ell v. Hobby Lobby Stores. 
Inc.. 134 S. Ct. 2751. 2781 n.37 (2014); Holt v. Hobbs. 135 S. Cl. 853.867 (2015) (Ginsburg. J.. concurring).

Respecting religious exercise may not “unduly resirici other persons, such as employees, in protecting their own 
interests, interests the law deems compelling.” See Burnell v. Hobby Lobby, 134 S. Ct at 2787. When considering 
wlictlier tlie birth control coverage requirement was tlic least restrictiv e means in Hobby Lobby. the Court 
considered tliat tlic accommodation offered by the government ensured that affected employ ees “hav c precisely the 
same access to all FDA-approved contraceptives as employees of companies whose owners have no religious 
objections to providing coverage." See id at 2759. In oilier words, tlie effect of tlic accommodation on women 
would be • precisely zero.” Id. at 2760.

See Rule supra note 1. at 180-181. 183. See also TitleX Family Planning, U.S. DtP'Tof Health & Human 
Servs. (2018). https:.’/w vv w .hlis.gov;oDa'titlc-\-faniilv -Dhinnmglindc.\ luml: Title Xan Introduction to the Nation's 
Family Planning Program. NAT'L FAMILY PLANNING & Ri .PHODt CTIVE HHAITI I Assoc. (2017) {hereinafter 
NFPRHA). httre:.'7www.narionalfamilvplanning.ori’''filc.'Titlc-X-101-Novcmbcr-20P-nnal.pdf 
™See. eg.. Consolidated Appropriations Act of 2017. Pub. L. No. 115-31. 131 Slat. 135 (2017).
'' See What Requirements Must be Met by a Family Planning Project?. 42 C.F.R. § 59.5(a)(5) (2000).

>:
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seemingly allow entities to apply for and receive federal funds while exempting them from the 
core legal and programmatic duties upon which such funds are generally conditioned.’5 The 
Proposed Rule creates uncertainty about whether Title X grantees may ensure that the 
subrecipients they contract with to provide Title X services actually provide the services the 
program was designed and funded by Congress to deliver. Such actions arc particularly 
concerning in the context of federally supported health programs, such as Title X, which are 
meant to provide access to basic health services and information for low-income populations.36 
When it comes to Title X, the Proposed Rule would not only sanction conduct at odds with pre
existing legal requirements, but could also undermine the program's fundamental objectives. 
Every year millions of low-income, including under-insured, and uninsured individuals, rely 
on Title X clinics to access services they otherwise might not be able to afford.37

The Proposed Rule Will Carry Severe Consequences for Providers and Undermine the 
Provider-Patient Relationship

Existing refusals of care based on personal beliefs already undermine open communication 
between providers and patients, interfere with providers' ability to provide care according to 
medical standards, and ignore the reality that many providers want to provide comprehensive 
care. Hospital systems across the country use religious beliefs to prevent their employees from 
treating patients regardless of the professional, ethical, or moral convictions of these providers.38 
The Proposed Rule would exacerbate these problems by emboldening health care entities and 
institutions, including foreign and international organizations, to bind the hands of providers 
and attempt to limit the types of care they can provide.

The Proposed Rule threatens informed consent, a necessary principle of patient-centered 
decision-making intended to help balance the power dynamics between health providers and 
patients and ensure patient-centered decision-making.39 Informed consent requires providers 
disclose relevant and medically accurate information about treatment choices and alternatives 
so that patients can competently and voluntarily make decisions about their medical treatment 
or refuse treatment altogether.-'0 By allowing providers, including hospital and health care 
institutions, to refuse to provide patients with information, the Proposed Rule makes it 
impossible for patients to have full information regarding treatment options. While the 
Department claims the Proposed Rule improves communication between patients and

"See, e.g.. Rule supra note 1. at 180-185. 
v' See NFPRH.A supra note 34.
' See id
" See Julia Kaye, cl al.. Health Care Denied. AM. CIVIL LIBERTIES UNION 1.12 (2016). 
liitps:.|'ilw\v\v.aclu.on*i'sitcs/dcfaulb'rilcs/ftcld docuiiKiiti'licaltlx:arcdciiicd pdl.
" See Tom Beauchamp & James Childress. Principles of biomedical e thics (4th cd. 1994): Charles Lidz et 
al.. Informed consent: a study of decisionm aking in psychiatry (1984).
43 See id
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providers, in truth it will deter open, honest conversations that are vital to ensuring that a 
patient can control their medical circumstances.41

The Proposed Rule also disregards standards of care established by the medical community by 
allowing providers to opt out of providing medical care. Medical practice guidelines and 
standards of care establish the boundaries of medical services that patients can expect to receive 
and that providers should be expected to deliver. Yet, the Proposed Rule seeks to allow 
providers and institutions to ignore the standards of care, particularly surrounding 
reproductive and sexual health. Information, counseling, referral and provision of contraceptive 
and abortion services are part of the standard of care for a range of common medical conditions 
including heart disease, diabetes, epilepsy, lupus, obesity, and cancer.Individuals seeking 
reproductive health care, regardless of their reasons for needing these services, should be 
treated with dignity and respect. Allowing providers to flout established medical guidelines 
and deny medically accurate, evidence-based care to patients harms them and impairs their 
ability to make the health care decision that is right for them.

In addition, the Proposed Rule ignores the many providers with deeply held moral convictions 
that affirmatively motivate them to provide patients with health care, including abortion, 
transition-related care, and end-of-life care. Moreover, the Proposed Rule fails to acknowledge 
the Church Amendments' protection for health care professionals who support or participate in 
abortion or sterilization services, which CXR has a duty to enforce.4’ No health care professional 
should face discrimination from their employer because they treated or provided information to 
a patient seeking an abortion.

The Department is Abdicating its Responsibility to Patients

The Proposed Rule exceeds OCR's authority by abandoning OCR's mission to address health 
disparities and discrimination that harms patients.*4 Instead, the Proposed Rule appropriates

" See Rule supra note 1. at 150-151.
i: For example, according to the guidelines of the American Diabetes Association, planned pregnancies greatly 
facilitate diabetes care. Reconuncndations for women with diabetes of childbearing potential include tlic following: 
the incorporation of preconception counseling into routine diabetes care for all adolescents of childbearing potential, 
discussion of family planning, and the prescription and use of effective contraception by a woman until she is ready 
to become pregnant. Am DIABETES Ass n. STANDARDS OF MEDICAL Care in DlABPTES-2017,40 Di ABETES Care § 
114-15.5117(2017). available at
Imp//care diabetcsioumals ori^conteiu/diacare/suDDl/2016/12/15/40 SuDDlemenl DC I/DC_4P_S I linal ndf Tl>c 
American College of Obstetricians and Gynecologists (ACOG) and the American Academy of Pediatrics guidelines 
state that tl>e risks to the woman from persistent severe pre-eclampsia are such that deliver, (abortion) is usuall> 
suggested regardless of fetal age or potential for survival. Am. Acad, of Pediatrics & Am. Con of 
Obstetricians and Gynecologists, Guidelines ior perinatal care 232 (7th cd. 20I2>.
'' See The Church Amendments, 42 U.S.C. $ 300a-7(c) (2018).
■" OCR's.Mission and I 'ision. Dep't of Health and Human Servs. (2018). imns/Avu u liltseov/ocr/about-

ip'iiiission-niid-v ision'iiKlex.litnil ('The mission of the Office for Civil Rights is to improve the health 
and well-being of people across tlic nation: to ensure tliat people liave equal access to and tlx: opportunity to 
participate in and receive services from HHS programs without facing unlawful discrimination: and to protect tlx: 
privacy and security of health information in accordance with applicable law.").

11!
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language from civil rights statutes and regulations that were intended to improve access to 
health care and applies that language to situations for which it was not intended. By taking the 
language of civil rights laws and regulations out of context, the Proposed Rule creates a 
regulatory scheme that is not only nonsensical but is affirmatively harmful. For example, the 
notice and certification of compliance and assurance requirements simply do not make sense 
when applied to the laws the Proposed Rule seeks to enforce.45 They will place a significant and 
burdensome requirement on health care providers and impose unique challenges for those 
working in other countries by taking resources away from patient care without adding any 
benefit.

The Department, including OCR, has an important role to play in ensuring equal opportunity to 
access health care and ending discriminatory practices that contribute to poor health outcomes 
and health disparities.46 If finalized, however, the Proposed Rule will represent a radical 
departure from the Department's mission to combat discrimination, protect patient access to 
care, and eliminate health disparities. Through robust enforcement of civil rights laws, OCR has 
worked to reduce discrimination in health care by ending overtly discriminatory practices such 
as race segregation in health care facilities, segregation of people with disabilities in health care 
facilities, categorical insurance coverage denials of care for transition-related care, and 
insurance benefit designs that discriminate against people who are HIV positive, among other 
things.47

Nevertheless, there is still work to be done, and the Proposed Rule seeks to divert limited 
resources away from ending discrimination. De facto segregation, for example, continues to 
contribute to poorer health outcomes for Black people. According to one study, over half of the 
racial disparity in survival for heart attack patients can be attributed to the lower performance

" See Rule supra note I. at 203-214.
As one of its first official acts in 1967. the Office of Equal Healtli Opportunity undertook tire massive effort of 

inspecting 3.000 hospitals to ensure they were complying with Title VPs prohibition against discrimination on the 
basis of race, color, or national origin. 42. U.S.C. § 2000d (1964). After this auspicious start, the Office of Equal 
Health Opportunity w Inch would eventually become OCR would gx> on to ensure tlrat health programs and activities 
it regulated complied w ith key anti-discrimination laws including Section 504 of the Rehabilitation Act of 1973. 29 
U.S.C § 794 (1973). Title IX of the Education Amendments of 1972.20 U.S.C. § 1681 (1972). tire Age 
Discrimination Act of 1976. 42 U.S.C. § 6101 (1976). and Section 1557 of tire Affordable Care Act. 42 U.S.C 
§18116 (2010). among otliers Through robust enforcement oftlvesc laws. OCR has worked to reduce discrimination 
in health care
1 See, f.g.. Sen'ui^ People with Disabilities in the Most Integrated Setting: Community Living and Ohnstead, DF1,‘T 

OF Health and Human Sehvs. (2018). htlDs://www hks.i!o\ /ci\ il-riehts for-irKli\ idu;ils/spccial-lODics.'coriiniunil\- 
livirm-and-olinstcnd'indcx.litinh Protecting the Civil Rights and Health Information Privacy Rights of People Living 
with /III AIDS. DEP'TOF HE.ALTH AND HUMAN Servs. (2018). hitps .'/w ww .hlis.go\ /ci\ rl-niihts/for-

Dkp'toi Health and Human Servs. 
(2018). hitps .'/w ww lilis.go\ /ci\ il-rights/for-indi\ iduaki'spccial-topics.'n;ition:il-ongin'indc.\ html: Health 
Disparities. DepToe HEALTH AND HUMAN SERVS. (2018). Iitlps:/,'w w w .hlis.go\ /ciMl-nghts/for-rndi\ rduals'spccial- 
lopicS'lKallli-dispaniics''indcxhtml.
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of hospitals that serve predominantly people of color.- And these* disparities do not occur in 
isolation. Black women, for example, are three to four times more* likely than white women to 
die during or after childbirth.49 Further, tlx* disparity in maternal mortality is growing rather 
than decreasing,"' which in part may be* due* to the reality that women have long been the* 
subject of discrimination in health care* and the resulting health disparities. For example*, 
women's pain is routinely undertreated and often dismissed.*1 And due to gender biases and 
disparities in research, doctors often offer women lc*ss aggressive treatment, or even no 
treatment, for conditions such as heart disease.93 Lesbian, gay, bisexual, and transgender 
individuals also encounter high rates of discrimination in health can*." Eight percent of lesbian, 
gay, bisexual, and queer people and 29 percent of transgender people reported that a doctor or 
other health care provider had refused to see them because of their actual or perceived sexual 
orientation or gender identity in the year before the survey.94

OCR must work to address these disparities, yet the Proposed Rule seeks to prioritize the 
expansion of existing religious refusal laws beyond their statutory requirements and create new 
religious exemptions where none had previously existed rather than using already limited 
resources to protect patient access to health care. The Proposed Rule will harm patient care and 
is antithetical to OCR’s mission—to eliminate discriminatory practices that contribute to 
persistent health inequality.99

The Proposed Rule Conflicts with Other Existing Federal Law

The* Proposed Rule gem-rate's chaos through its failure to account for existing laws that conflict 
with the* refusals to care it would create.

See Skinner cl al.. Mortality after Acute Myocardial Infarction m Hospitals that Disproportionately Treat African- 
. liner leans. NAT’l. INSTTT. OF HEALTH I (2005).
hiipsV/uww.ncbi idm nihgo\/pnx:/anicles/PMCI6265X4/ndf/niltiusl ^<w>0 pdf.
" See Nina Marlin. Black Mothers Keep Dying After fining Birth Shalon Inmg’s Story Explains Why. NPR (Dec. 
2017). Imps nprorg/2oi7/l2y»7/56X94X7K2<black-iiiothcivkccp-<h im;-ancr-givini!-binh-slialon-irviiii*s-
slorv-cxplains-wln 
& See id

See. eg.. Dune E. Hoffmann & Amla J. Taman. The Girl Who Cried Pain: A Bias Against Women in the 
Treatment of Pain. 29:1 J. OF L. MED.. & ETHICS 13. 13-27 (2001).

See. eg. Judilli H Lkhlman cl al.. Symptom Recognition and Healthcare Experiences of Young Women with 
Acute Myocardial Infarction. 10 J. of ihc Am Heart Ass’n I (2015).
" See. e.g. When Health ('are Isn I Caring. LAMBDA LEOAI. 5 (2010).
hapft //w\vw kmibdakgalorg/siicVdcfault/filcVpi*lkatK>ns/do\\nJoads/whck-rcport_whcn-hcalih-circ-isni- 
caringj pdf A survey examining discrimination against LGBTQ people in health care more than half of 
respondents reported that they luxe experienced at least one of iIk* following types of discrimination in care being 
refused iKcdcd care; health care professionals refusing lo touch I Ik in or using excessive precautions: health care 
professionals using harsh or abusive language, being blamed for llicir health care status: or iKalth care professionals 
being pin sically rough or abusive.
M See Jaime M. Grant cl al.. Injustice at Even him: a Re/tort of the Sationa! Transgender Discrimination Survey.
Nat’l Gay and Lesbian Task Force & NatT. Cir. For Transgender Eyt Ai m’.
ht!p:/A\wu.tliclaskforcc org/stalic lilmldou nlo.Klv'repoitv'rcporlv'ntcIs full.pdf 

See supra note 46.

10

Case 3:19-cv-02769-WHA   Document 57-4   Filed 09/09/19   Page 200 of 258



HHS Conscience Rule-000148038

For example, the Proposed Rule makes no mention of Title VII,56 the leading federal law barring 
employment discrimination, or current Equal Employment Opportunity Commission (EEOC) 
guidance on Title VII.57 With respect to religion. Title VII requires reasonable accommodation of 
employees’ or applicants' sincerely held religious beliefs, observances, and practices when 
requested, unless the accommodation would impose an "undue hardship" on an employer.58 
For decades. Title VII has established the legal framework for religious accommodations in the 
workplace. When a health care worker requests an accommodation. Title VII ensures that 
employers can consider the effect an accommodation would have on patients, coworkers, public 
safety, and other legal obligations. The Proposed Rule, however, sets out an entirely different 
and conflicting standard, leaving health care employers in the impossible position of being 
subject to and trying to satisfy both. Indeed, when similar regulations were proposed in 2008, 
EEOC Commissioners and Legal Counsel filed comments that raised similar concerns and 
stated clearly that Title VII should remain the relevant legal standard.59

Furthermore, the language in the Proposed Rule would seem to put health care entities in the 
position of being forced to hire people who intend to refuse to perform essential elements of a 
position even though Title VII would not require such an "accommodation." For example, there 
is no guidance about whether it is impermissible "discrimination" for a Title X-funded health 
center not to hire a counselor or clinician whose essential job functions would include 
counseling women with positive pregnancy tests because the applicant refuses to provide non
directive options counseling even though the employer would not be required to do so under 
Title VII.60 It is not only nonsensical for a health care entity to be forced to hire someone it 
knows will refuse to fulfill essential job functions, but it would also foster confusion by 
imposing duties on employers far beyond Title VII and current EEOC guidance.

In addition, the Proposed Rule fails to address treatment of patients facing emergency health 
Situations, including an emergency requiring miscarriage management or abortion, thereby 
inviting confusion and great danger to patient health. The Emergency Medical Treatment and 
Active Labor Act ("EMTALA”) requires hospitals that have a Medicare provider agreement and 
an emergency room or department to provide to anyone requesting treatment an appropriate 
medical screening to determine whether an emergency medical condition exists, and to stabilize 
the condition or if medically warranted to transfer the person to another facility.61 Under 
EM TALA every hospital is required to comply - even those that are religiously affiliated.62

56 42 U.S.C. § 2000C-2 (1964).
Title VII of the Civil Rights Act of 1964. US EQUAL EMP’T. OPPORTUNHY COMM’N(2018».

Ihids/w w u cc<k gov/law Vsialincs/titlc\
* See id.
v’ Letter from EEOC Commissioners and General Counsel (Sept. 24.2008), available at 
httpsj/u\\u ccoc.eo\/ccoc'foia'lcttcrs'200X.'titleMi religious hlisprovider rcu lilml.
"' See Rule supra note I. at 180-181.

42 U.S.C. § 1295dd(aMc) (2003).
In order to effectuate tlic important legislative purpose, institutions claiming a religious or moral objection to 

treatment must comply with EMTALA. and courts agree. See, e.g.. Shelton v. University of Medicine and Dentistry 
of New Jersey. 223 F.’3d 220. 228 (3M Cir. 2000): In In re Baby K. 16 F.3d 590. 597 (4lf' Cir. 1994); Nonsen v.

ii cfm
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Because the Proposed Rule does not mention EMTALA or contain an explicit exception for 
emergencies, some institutions may believe they are not required to comply with EMTALA's 
requirements. This could result in patients in emergency circumstances not receiving necessary 
care.

The Proposed Rule Will Make It Harder for States to Protect their Residents

NARAL Pro-Choice Maryland is committed to ensuring that all patients in Maryland have 
access to medical care according to the standard of care. The Proposed Rule will have a chilling 
effect on the enforcement of and passage of state laws that protect access to health care and 
prevent discrimination against individuals seeking medical care. The preamble of the Proposed 
Rule discusses at length state laws that the Department finds objectionable, such as state laws 
that require anti-abortion counseling centers to provide information about where reproductive 
health care services can be obtained or whether facilities have licensed medical staff, as well as 
state laws that require health insurance plans to cover abortion.*3 Moreover, the Proposed Rule 
invites states to further expand refusals of care by making clear that this expansive rule is a 
floor, and not a ceiling, for religious exemption laws.64

Conclusion

The Proposed Rule will allow religious beliefs to dictate patient care by unlawfully expanding 
already harmful refusals of care. The Proposed Rule is discriminatory, violates multiple federal 
statutes and the Constitution, ignores congressional intent, fosters confusion, and harms 
patients contrary to the Department's stated mission. For all of these reasons NARAL Pro 
Choice Maryland calls on the Department to withdraw the Proposed Rule in its entirety.

Sincerely,

Diana Philip, Executive Director 
NARAL Pro-Choice Maryland 
8905 Fairview Road, Suite 401 
Silver Spring, MD 20910

Medical Staffing Xehvork, Inc. 2006 WL 152%64 (W.D. Wis.); Gram v. Fainiew Hasp.. 2004 WL 326694.93 Fair 
Empl. Prac. Cas. (BNA) 685 (D. Minn. 2006): Brownfield v. Daniel Freeman Manna Hasp.. 208 Cal. App. 3d 405 
(Ca. Ct. App. 1989); Harris v. County of Los Angeles, 972 P.2d 966,972 (Cal. 1999).

See. Rule. Supra note I. at 3888-89.
61 See id.
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The Honorable Alex Azar
Secretary of Health and Human Services
U.S. Department of Health and Human Services
200 Independence Avenue, SW.
Washington, DC 20201

Re: Comments on Department of Health and Human Services, Office for Civil Rights RIN 0945- 
ZA03

The National Abortion Federation (NAF) is the professional association of abortion providers. 
Our mission is to ensure safe, legal, and accessible abortion care, which promotes health and 
justice for women. Our members include private and non-profit clinics, Planned Parenthood 
affiliates, women’s health centers, physicians’ offices, and hospitals, who together care for 
approximately half of the women who choose abortion in the US and Canada each year.

As an association with members from a wide range of health care backgrounds with a shared 
commitment to the health and well-being of their patients, NAF believes that a health care 
provider’s personal beliefs should never determine the care a patient receives. Instead, health 
care should be provided based on the patient’s medical needs and informed consent, during 
which patients are informed of all of the options available to them.

That is why we strongly oppose the Department of Health and Human Services’ (the 
“Department”) proposed rule (“Proposed Rule”), which seeks to permit discrimination in all 
aspects of health care. i

The Proposed Rule seeks to unlawfully expand refusals to provide care by attempting to allow 
individuals and health care entities who receive federal funding to refuse to provide any part of a 
health service or program. In addition, the Proposed Rule unlawfully attempts to create new 
refusals seemingly out of thin air. Such expansions exceed the Department’s authority, violate 
the Constitution, undermine the ability of states to protect their citizens, undermine critical HHS 
programs like Title X, interfere with the provider-patient relationship, and threaten the health and 
well-being of people across the country and around the world.

By issuing the Proposed Rule and creating a new division within the Office of Civil Rights 
(“OCR”) - the new “Conscience and Religious Freedom Division” - the Department seeks to 
inappropriately use OCR’s limited resources in order to affirmatively allow institutions, 
insurance companies, and almost anyone involved in patient care to use their personal beliefs to 
deny people the care they need. For these reasons, NAF calls on the Department and OCR to 
withdraw the Proposed Rule in its entirety.

The Proposed Rule Unlawfully Exceeds the Department’s Authority by Impermissibly 
Expanding Religious Refusals to Provide Care

1 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880 (proposed 
Jan. 26, 2018) (to be codified at 45 C.F.R. pt. 88) [hereinafter Rule].
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The Proposed Rule attempts to expand the reach not only of existing harmful refusal of care laws 
but also to create new refusals of care where none were intended

a. The Pm/x/sed Rule Seeks lo Allow the Refusal of any lleahh Service Rased on Personal 
Relief

The Proposed Rule will exacert>ate health inequities by expanding the ability to refuse critical 
services, including abonion Specifically, the Department and OCR are attempting to require a 
broad sw ath of entities to allow individuals to refuse "any law ful health serv ice or activ ity based 
on religious beliefs or moral convictions (emphasis added) Read in conjunction with the rest 
of the Proposed Rule, it is clear this is intended to allow any entity involv ed in a patient's can 
from a hospital board of directors to the receptionist that schedules procedures—to use their 
personal beliefs to determine a patient's access to care

b. I he Proposed Rule I Inlaw fully Expands A Iready Harmful A boriion Sterilization Refusal 
oft 'are Ixrws

Already existing refusal of care laws are used across the country to deny patients the care they 
need * The Proposed Rule attempts to expand these laws in numerous ways that are directly 
contrary to the stated purpose of the existing laws For example, one prov ision of the Church 
Amendment allows individuals who work for or with entities receiving grants or contracts for 
biomedical or behavioral research entities to refuse to participate in "any lawful health ser\ ices 
or research activity" based on religious beliefs or moral convictions specifically related to the 
ser\ ice or research activity to which they object * But the Proposed Rule attempts to broaden this 
provision to allow individuals to refuse to perform aspects of their jobs based on a mere 
reference to a religious or moral belief regardless of whether it relates to the specific biomedical 
or behavioral service or research activity they are working on.5 Such an attempted expansion 
goes beyond what the statute enacted by Congress allows Funhermore. the Proposed Rule 
would expansively apply other provisions of the Church Amendment to. among other things, 
individuals working under global health programs funded by the Dcpanment thereby allowing 
global health providers and entities to refuse individuals the care they need contrary to the very 
purpose of such programs

Similarly, the Proposed Rule defines common phrases and words used throughout existing 
refusals of care laws and civil rights laws in ways that stretch their intended meaning beyond

* See id* 12.
} See. eg.. Refusals to Provide Health ("are Threaten the Health and Lives of Patients Nationwide. N.vr'l WOMEN'S 
L. CiK. (2017). https://imlc.opi/rcsources/refusils-to-providc-licalth-carc-ihivaten-ilK-lK-.illh-aiid-livcs-of-ixitictn;>- 
nationwide/. Catherine Weiss, ct at. Religious Refusals and Reproductive Rights. AM Civil. LlMRTlES Union 
(2002). liilDs:/Avww.aclu.ont/rcDort/rclii;ioiis-rcfusals-nnd-rcproduciivc-ncliis-rcport: Julia Kaye, ct al. Health ("are 
Denied, Am Civil UBERTES Union l (2016).
https://\\\vw iKlu.org/siics/dcfauli/rilcs/ncld doaiiiKiii/licaltlKiircdciiicd pdf: Kira Shepherd, cl al. Bearing Faith 
The Limits of Catholic Health (are for Women of Color, Pi D. RlOins PKI\ ATK CONSCIENCI PROJECT I (2018). 
Iinps://\vww.lnw Columbiaodu/sncs/dcfaull/filcs/nucrosiics/i!cndcr-sc.\unlil\/PR 
4 The Church Amendments. 42 U S.C $ 300a-7 (2018)
’.Vet? Rule supra noic I. al 1X5.
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recognition. For example, the definition of “assist in the performance” greatly expands the types 
of services that can be refused to include merely “making arrangements for the procedure” no 
matter how tangential.6 This means individuals not “assisting in the performance” of a procedure 
within the ordinary meaning of the term, such as the hospital room scheduler, the technician 
charged with cleaning surgical instruments, and other hospital employees, can now assert a new 
right to refuse. The Proposed Rule’s definition of “referral” similarly goes beyond any 
understanding of the term, allowing refusals to provide any information, including location or 
funding, that could help an individual to get the care they need.7

Furthermore, the Proposed Rule’s new and unwarranted expanded definitions often exceed, or 
are not in accordance with, existing definitions contained within the statutes the Proposed Rule 
seeks to enforce. Specifically, under the Coats and Weldon Amendments “health care entity” is 
defined to encompass a limited and specific range of individuals and entities involved in the 
delivery of health care.8 The Proposed Rule attempts to combine separate definitions of “health 
care entity” found in different statutes and applicable in different circumstances into one broad 
term.9 Such an attempt to expand the meaning of a statutory term Congress already took the time 
to define not only fosters confusion, but goes directly against congressional intent. By expressly 
defining the term “health care entity” Congress implicitly rejected the inclusion of the other 
terms the Department now attempts to insert.10

When these impermissibly broad definitions are combined with the expansive interpretations of 
the underlying statutes, they work together to further expand refusals of care to allow more 
individuals and entities to refuse to provide access to health care. For example, one way the 
Weldon Amendment is expanded under the Proposed Rule is through the definition of 
“discrimination.”11 In particular, the Proposed Rule defines “discrimination” against a health 
care entity broadly to include a number of activities, including denying a grant or employment as 
well as an unspecified catch-all phrase “any activity reasonably regarded as discrimination, 
a Proposed Rule that seeks to protect those who want to discriminate, this broad definition is 
nonsensical and inappropriate. Further such a vague and inappropriate definition provides no 
functional guidance to entities on how to comply with the applicable requirements, thereby 
fostering confusion.

”12 In

The Proposed Rule Carries Severe Consequences for Patients and will Exacerbate Already 
Existing Inequities

6 Id. at 180.
I Id. at 183.
8 The Weldon Amendment, Consolidated Appropriations Act, Pub. L. No. 111-117, 123 Stat 3034 (2009); Public 
Health Service Act, 42 U.S.C. § 238n (2018).
9 See Rule supra note 1, at 182.

The doctrine of expression unius est exclusion alterius (the expression of one thing implies the exclusion of 
others) as applied to statutory interpretation creates a presumption that when a statute designates certain persons, 
things, or manners of operation, all omissions should be understood as exclusions.
II See Rule supra note 1, at 180.
12 Id.

10
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a Refusals of( 'are Make il Difficult for Many Individuals to Access the ("are They Need

Across the country refusals of care based on personal beliefs have been invoked in countless 
ways to deny patients the care they need 11 One woman experiencing pregnancy complications 
rushed to the only hospital in her community, a religiously affiliated facility, where she was 
denied the miscarriage management she needed because the hospital objected to this care.11 
Another woman experiencing pregnancy loss was denied care for ten days at a religiously 
affiliated hospital outside Chicago. Illinois '' In New Jersey, a transgendcr man was denied 
gender affirming surgery at a religiously affiliated hospital which refused to provide him a 
hysterectomy .11’ Another patient in Arkansas endured a number of dangerous pregnancy 
complications and could not risk becoming pregnant again She requested a sterilization 
procedure at the time of her Cesarean deliver)', but her Catholic hospital provider refused to give 
her the procedure.17 Another woman was sent home by a religiously affiliated hospital with two 
Tylenol after her water broke at 18 weeks of pregnancy Although she returned to the hospital 
twice in the following days, the hospital did not give her full information about her condition and 
treatment options.1*

h. Refusals of ("are are Especially Dangerous for Those Already' lacing Barriers to ("are

Refusals of care based on personal beliefs already make it difiicult for many individuals to 
access health care and have real consequences for those denied the care they need because of a 
provider or hospital s religious beliefs When women and families are uninsured, locked into 
managed care plans that do not meet their needs, or when they cannot afford to pay out of pocket 
for services or travel to another location, refusals bar access to necessary care 19 This is 
especially true for immigrant patients who often lack access to transportation and may have to 
travel great distances to get the care they need 2,1 In rural areas there may be no other sources of

" See. eg., supra note 3.
I‘ See Kira Shcplierd. et a!., hearing Ranh The Limits of (‘alhollc Health ('are for H umen of < olor. Pi n Rkiirrs 
Private Conscience Project i. 6 <2018). iuips oww* iim coiunibLicdiVsiicvdcraiiii/fii«-s/niicrosncs/gcndcr- 
scxiialUN 'PRPCP.’hcanmifaiih pdf
li See Julia Kaye. Ct al. Health ( are Denied. AM. CIVIL LIBERTIES UNION 1.12 (2016).
hnp»:/AvwAV_______________~ ________________________
16 See Kira Shepltrd. el al.. hearing Ranh The Limits oft 'alhollc Health < 'are for ITtnnen of ('olor. Pi b. Rkiirrs 
Private Conscience Project I. 29 (2»ix». Imp; //\> W U law Columbia cdi^siies/deraiili/rilcs/microsiicsfecndcr- 
scxualm/PRPCP/bcanngfaiih pdf.
i See The Patient Should Come Rtrst: Refusals to Provide Reproductive Health ('are. NAT'L WOMEN’S L. CTR

pdf: Sandhya
Somashckhar .1 Pregnant Woman Wanted her Tithes Tied Her Catholic Hospital Said No.. Wash Post (Sept. 13. 
2015) Ii1Ids:/A\ \\ \> \vaslinu;loiipost.coiiynaiional/a-prei;iuiiil-woiiui
s;iid-iio/20l5;09/l3/,bd203Xca-57cM Ie5-xbbl-b4xx<l2^ Ibba2 story.iHinr’iUin icnn= Xd>22bV>4b75
IX - . _ ... — . ...................................................

ivik-FS

i anlcd-lier-tubcviicd-licr-cMtholic-liosnital-tt*VV

- See Kira Shepherd, cl al.. hearing Raith The limits oft 'alhollc Health ('are for Women of ('olor. Pi li Riom S 
PrivateConscii NCI: ProjICI I. 27 (20IX). Imps Hwww law.Columbia ed(t/siles'ldcfaiili/nies/iiiiapsilcs/aeiKler-
sexiiiil ilv /PB PCP/beuriiuifiti th ndf.

In 2016. an estimated 11 pcrccni of women between ihc ages of 19 io 64 were uninsured Single mothers, women 
of color, and low-income w omen arc more likely lo be uninsured W omen \s Health Insurance Coverage. K AISER 
Family FoiTsI). I. 3 (Gel. 31. 2017), hlip://files klTorg/allachmei>l/faci-sliecl-\\omcii.s-heallh-insiiraiK:c<o\cmi>c 
31 Athena Tapalcs el al.. The Sexual and Reproductiw Health of Rorelgn-horn W omen in the United Slates. 
ContractI'lloN X. 16 (20IX). Imp /Iwww coiiii;icei>iioiiioiirn;il.oru/ailiclc/SO<HO-7X24( IX)3(Htr>5-9/pdf: Nai l
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health and life preserving medical care :i In developing countries where many health systems are 
weak, health care options and supplies are often unavailable.22 When these individuals encounter 
refusals of care, they may have nowhere else to go

This reality is especially troubling because individuals who already face multiple and 
intersecting forms of discrimination may be more likely to encounter refusals For example, new 
research shows that women of color in many states disproportionately receive their care at 
Catholic hospitals In nineteen states, women of color are more likely than white women to give 
birth in Catholic hospitals.23 These hospitals as well as many Catholic-affiliated hospitals must 
follow' the Ethical and Religious Directives (ERDs) which provides guidance on a wide range of 
hospital matters, including reproductive health care and can keep providers from offering the 
standard of care 24 Providers in one 2008 study disclosed that they could not provide the standard 
of care for managing miscarriages at Catholic hospitals, and as a result, w omen were delayed 
care or transferred to other facilities at great risk to their health .25 The reach of this type of 
religious refusal of care is grow ing with the proliferation of both the types of entities using 
religious beliefs to discriminate and the number of religiously affiliated entities that provide 
health care and related services 26

In Proposing this Pule, the Agency ha\ AhandoneJ ils l egal Obligations to Adequately Account 
for Harm to Patients

By expanding refusals of care the Proposed Rule will exacerbate the barriers to health care 
serv ices patients need It is evident that the harm caused by this Proposed Rule will fall hardest 
on those most in need of care by allowing individuals and health care entities to use their 
personal beliefs to dictate patient care The Department should remember, under Executive Order 
13563, an agency may only propose regulations where it has made a reasoned determination that 
the benefits justify the costs and where the regulations are tailored "to impose the least burden on

Latina Inst For Reprodnciixe Health & Cir. For Reproduce c Rights. Xuesira I or. XuestraSatud. Xuestro Texas: 
the Fight for ITomen \s Reprnthu hw Health in ihe Rio (irande I 'alley 1. 7 (2013).
' _____________ ‘-spread pdf
* Since 2010. eight) -three rural liospitals lu\ c closed. See Rural Hospital ('Insures: January 2010 Present. THE 
Cecii.G. ShepsClR FOR HEALTHSERVS. Ris. (20IX|. Into //WWW slicosccntcr iHK.cdii/progrnins-proiccts^niral- 
hcalilVniral-hosonal-elosurcs/
- See Nurith Ai/cmnan. Health < 'are ('osts Push a Staggering Xumher of People into Extreme Poverty. NPR (Dec. 
14. 20I7>. https/A
numbcr-of-pcoplc-inio-e\trenK-po\cn>: Tracking Universal Health ('overage: 2017 Global Monitoring Report.
World Health Oku & The World Bank (2017).
liltiv.'Vftrv'iiiik'nK ivorlilhinL

/sccttons/uoaisandsoda/2017/12/l4/y>l)Xl)3722/hcallh-care-costs-Dusli-a-stai’Ecnni’-LBEL

/eumicd/cn/<4012151 tovsxox 12.Vpdf/12202>MVP-RE VISED-PUBLIC 
See Kira Shepherd, ct al.. Hearing Faith The hunts of('alholic Health ('are for H’omen of Color. Pi U. RKitrrs 

Private Conscience Pkcuect 1.12 (2018). 
sexuality/PRPCP/bcaringfaiih pdf.
21 See id. at 10-13.
^ Lori R. Freedman. When There's a Heartbeat: Miscarriage Management in ('alholic-Osined Hospitals. A\l. J.
Pi i». Hi m III (200X). available at hups://\y xs\\.nebi nlm nili.eov/ptnc/aitielcs/PMC263645X/.
26 See. e.g., .\ liscarnage of Medicine: the (irowth of ('alholic Hospitals and the Threat to Reproductive Health 
Care. AM. Civil. LIBERTIES UNION & MERGER WATCH (2013). blips //\x\\x\ aclu orn/lllcs/.rsscls.i’roxylh-of-onliolic- 
hospiials-2013 pdf.

Qdforv

law.Columbia cdit^silcx/dcfault/filcs^iiiicrQsitcs/cciKlcr-A u n
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society"27
to quantify the costs of compliance, it completely fails to address the costs and burdens to 
patients who may be denied care and who then may incur and experience even greater social and 
medical costs ^

The Proposed Rule plainly fails on both counts. Although the Proposed Rule attempts

Moreover, the Establishment Clause of the First Amendment requires the government to 
adequately account for just these sorts of consequences when considering whether to grant 
religious exemptions and. in fact, bars granting an exemption when it would detrimentally affect 
any third party.29 Because the Proposed Rule would cause substantial harm, including to patients, 
it would violate the Establishment Clause. '"

The Proposed Rule Will Undermine Critical Federal Health Programs, including Title X

The Proposed Rule would seemingly allow health care entities to receive grants and contracts 
under HHS-funded programs or other federal health programs, such as Title X the only domestic 
family planning program, while refusing to provide key services required by those programs.'' 
For instance. Congress has specifically required that under the Title X program, providers must 
offer non-directive pregnancy options counseling32 and current regulations require that pregnant 
women receive "referral[sj upon request" for prenatal care and delivery, adoption, and/or 
pregnancy termination." Under the Proposed Rule, the Department would seemingly allow 
entities to apply for and receive federal funds while exempting them from the core legal and 
programmatic duties upon which such funds are generally conditioned ^ The Proposed Rule 
creates uncertainty about whether Title X grantees may ensure that the subrecipients they 
contract with to provide Title X services actually provide the services the program was designed 
and funded by Congress to deliver Such actions are particularly concerning in the context of

r Inproving Regulation and Regulator Re\ie\\. Executixe Order 13563 (Jan 18. 2011). 
hups //obanunxliiieliouse archixes gox il>e-press-ofnce/20l l/0l/l8/e\ccuiixe-ordet-l >56>-imnro\ ine-teenlaiion- 
and-regnlaion -rex iexx 
a See Rule supra note I. at 94-177.

U.S. Const, amend I: Culler v. Wilkinson. 554 U.S. 709. 720. 722 (2005) (to complx xxith the Establishment 
Clause, courts "must take adequate account of lie burdens a requested accommodation max impose on 
nonbcneficiaries" and must ensure that the accommodation is ‘measured so that it does not oxerride other significant 
interests”) (citing Estate of Thom ion v. Ca/dor, 472 U.S. 703. 710 (1985)); see also Burnell i. Hobby Lobby Stores. 
Inc.. 134 S. CL 2751. 2781 n.37 (2014); Holt v. Hobbs. 135 S. Cl. 853. 867 (2015) (Gmsburg. J.. coieumng).

Rcspccung religious exercise may not “undulx restnet oiler persons, such as employees, in protecting tleir oxx n 
interests, interests the laxx deems compelling.” See Burnell v. Hobby Lobby. 134 S. Ct. at 2787. When considering 
xx heller tie birth control coverage requirenent was the least restrictive means in Hobby Lobby, the Court 
considered that the accommodation offered by the gox eminent ensured that affected employees “have precisely the 
same access to all FDA-approxcd contraccptix cs as employees of companies xx hose oxx nets have no religious 
objections to providing coxcragc” See id at 2759. In other xvords. the effect of the accommodation on xxomcn 
xxould be "precisely /cro ” Id at 2760.
11 See Rule supra note I. at 180-181. 183. See also Title X Family Planning. U.S. DEP T OF HEALTH & Ht MAN 
SERVS. (2018). IntDSi/Axxvw lilis KOx/otxytitlc-x-fainilv-Dlaiinina/iiidex Imnl; Tide Xan Introduction to the Nation \s 
Family Planning Program. NAT'L FAMILY PlANNINO & REPROOLCTIYE HEALTH ASSOC. (2017) (hereinafter 
\FPRHA). Iittps'/xx w w imt io lull fill ni lx planning orufilc.'Tit lo-X-11) I -N'oxci nbcr-201 T-fiim) pdf

See. eg.. Consolidated Appropriations Act of 2017. Pub. L. No. 115-31. 131 Stat. 135 (2017).
” See What Requirements Must be Met by a Family Planning Project?. 42 C.F.R. § 59.5(a)(5) (2000).
M See. e.g. Rule supra note I. at 180-185.

Vi
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federally supported health programs, such as Title X, which are meant to provide access to basic 
health sendees and information for low-income populations.1' When it comes to Title X. the 
Proposed Rule would not only sanction conduct at odds with pre-existing legal requirements, but 
could also undermine the program's fundamental objectives. Every year millions of low-income, 
including under-insured, and uninsured individuals, rely on Title X clinics to access ser\ ices they 
otherwise might not be able to afford.16

The Proposed Rule Will Carry Severe Consequences for Providers and Undermine the 
Provider-Patient Relationship

Existing refusals of care based on personal beliefs already undermine open communication 
between providers and patients, interfere with providers' ability to provide care according to 
medical standards, and ignore the reality that many providers want to provide comprehensive 
care. Hospital systems across the country use religious beliefs to prevent their employees from 
treating patients regardless of the professional, ethical, or moral convictions of these providers.3 ' 
The Proposed Rule would exacerbate these problems by emboldening health care entities and 
institutions, including foreign and international organizations, to bind the hands of providers and 
attempt to limit the types of care they can provide.

The Proposed Rule threatens informed consent, a necessary principle of patient-centered 
decision-making intended to help balance the power dynamics between health care providers and 
patients and ensure patient-centered decision-making.38 Informed consent requires providers 
disclose relevant and medically accurate information about treatment choices and alternatives so 
that patients can competently and voluntarily make decisions about their medical treatment or 
refuse treatment altogether.39 By allowing providers, including hospital and health care 
institutions, to refuse to provide patients with information, the Proposed Rule makes it 
impossible for patients to have full information regarding treatment options While the 
Department claims the Proposed Rule improves communication between patients and providers, 
in truth it will deter open, honest conversations that are vital to ensuring that a patient can control 
their medical circumstances.40

The Proposed Rule also disregards standards of care established by the medical community by 
allowing providers to opt out of providing medical care Medical practice guidelines and 
standards of care establish the boundaries of medical services that patients can expect to receive 
and that providers should be expected to deliver. Yet. the Proposed Rule seeks to allow providers 
and institutions to ignore the standards of care, particularly surrounding reproductive and sexual 
health. Information, counseling, referral and provision of contraceptive and abortion services are 
part of the standard of care for a range of common medical conditions including heart disease.

" Sec NFPRHA supra note 34. 
v’ See id
r See Julia Kaye, cl al.. Health Care Denied. Am. CIVIL LIBERTIES UNION I. 12 (2016), 
hHDs://\vAv\v ;>chi ora'silcs/defaull/Tilcs/ricId docinucnl/licalllicarc
* See Tom Beauchamp & James Childress. Principles of biomedical ethics (4th ed 1994): Charles Lidz et 
al.. Informed consent: a study of decisionmaking in psychiatry (1984).
9 See Id
* See Rule supra note I, al 150-151.

ivlf
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diabetes, epilepsy, lupus, obesity, and cancer.41 Individuals seeking reproductive health care, 
regardless of their reasons for needing these services, should be treated with dignity and respect 
Allowing providers to 11 out established medical guidelines and deny medically accurate, 
evidence-based care to patients harms them and impairs their ability to make the health care 
decision that is right for them.

In addition, the Proposed Rule ignores the many providers with deeply held moral convictions 
that affirmatively motivate them to provide patients with health care, including abortion care 
Moreover, the Proposed Rule fails to acknowledge the Church Amendments’ protection for 
health care professionals who support or participate in abortion or sterilization services, which 
OCR has a duty to enforce.42 No health care professional should face discrimination from their 
employer because they treated or provided information to a patient seeking an abortion

The Department is Abdicating its Kesponsihility to Patients

The Proposed Rule exceeds OCR's authority by abandoning OCR’s mission to address health 
disparities and discrimination that harms patients 4‘ Instead, the Proposed Rule appropriates 
language from civil rights statutes and regulations that were intended to improve access to health 
care and applies that language to situations for which it was not intended By taking the language 
of civil riidits laws and regulations out of context, the Proposed Rule creates a regulatory' scheme 
that is not only nonsensical but is affirmatively harmful For example, the notice and 
certification of compliance and assurance requirements simply do not make sense when applied 
to the laws the Proposed Rule seeks to enforce 41 They- will place a significant and burdensome 
requirement on health care providers and impose unique challenges for those working in other 
countries by taking resources away from patient care without adding any benefit

The Department, including OCR. has an important role to play in ensuring equal opponunity to 
access health care and ending discriminatory practices that contribute to poor health outcomes

11 For example, according lo ihc guidelines of the American Diabetes Associaiion planned pregnancies greath 
facilitate diabetes care Recommendations for women w nh diabetes of childbearing potential include tire follow ing: 
the incorporation of preconception counseling into routine diabetes cue for all adolescents of childbearing potential, 
discussion of family planning, and the prescription and use of effective contraception by a woman until she is ready 
to become pregnant Am. DIABETES Ass n. Standards ot Mim \t Cari in Diabeies-2017. 40 Diabetes C are § 
114-15.5117(2017). available at 
http://care. incut I DC I/DC 40 SI final pdf Th: 
American College of Obstetricians and Gynecologists (ACOG) and the American Academy of Pediatrics guidelines 
state that lire risks to the woman from persistent severe pie-eclampsia arc such tluit dclivciy (abortion) is usually 
suggested regardless of fetal age or potential for survival. AM. Ac \l>. OF Pi in VlRlCS & Am. Cou . or 
OnsniRtciANS ANi)GYMC(H.«x»tsis. Giidi i inis iok perinatal cari 232 (7th cd. 2012). 
cSee TIk Church Amendments. 42 U.S.C. § 30<>a-7(c) (2018).
* OCR’sMission and I 'ision, DlP'TOI HiM ill AND Hi WAN Si in s. (2018). Iittps /Avw w.lilts.Rov/ocr/aboul-

iind-\ ision/indcvlUtnl ("Tlic mission of I lie Office for Civil Rights is to improve the health 
and well-being of people across Ihc nation; to ensme that people hBVe equal access to and (he opportunity to 
participate in and teccisc sciviccs fromHHS piogmms wltlioul facing unlawful discrimination; and to protect the 
privacy and security of health information in accordance with applicable law.”).
11 See Rule supra note I. at 203-214.

itriKi'Ircim nrWr
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and health disparities.15 If finalized, however, the Proposed Rule will represent a radical 
departure from the Department's mission to combat discrimination, protect patient access to care, 
and eliminate health disparities Through robust enforcement of civil rights laws, OCR has 
worked to reduce discrimination in health care by ending overtly discriminatory practices such as 
race segregation in health care facilities, segregation of people with disabilities in health care 
facilities, categorical insurance coverage denials of care for transition-related care, and insurance 
benefit designs that discriminate against people who are HIV positive, among other things.46

Neverthdess, there is still work to be done, and the Proposed Rule seeks to divert limited 
resources away from ending discrimination. De facto segregation, for example, continues to 
contribute to poorer health outcomes for Black people. According to one study, over half of the 
racial disparity in survival for heart attack patients can be attributed to the lower performance of 
hospitals that serv e predominantly people of color.4 And these disparities do not occur in 
isolation Black women, for example, are three to four times more likely than white women to 
die during or after childbirth.4''1 Further, the disparity in maternal mortality is growing rather than 
decreasing.4 ‘ which in pan may be due to the reality that women have long been the subject of 
discrimination in health care and the resulting health disparities. For example, women's pain is 
routinely undertreated and often dismissed And due to gender biases and disparities in 
research, doctors often offer women less aggressive treatment, or even no treatment, for 
conditions such as hean disease.51

' As one of ns first official acts in 1%7. the Office of Equal Health Opportunity undertook the massive effon of 
inspecting 3.000 hospitals to ensure they were complying with Title \Ts prohibinon against discrimination on the 
basis of race, color, or national origin 42. U.S.C. § 2000d (1964). After this auspicious start, the Office of Equal 
Health Opportunity which would eventually become OCR would go on to ensure tint health programs and activities 
it regulated complied with key anti-discrimination laws including Section 504 of the Rehabilitation Act of 1973. 29 
USC § 794 (1973). Title IX of the Education Amendments of 1972. 20 U.S.C. § 1681 (1972). the Age 
Discrimination Act of 1976.42 U S C § 6101 (1976). and Section 1557 of the Affordable Care Act. 42 USC 
§18116 (2010). among Olliers Through robust enforcement of these laws. OCR Ins worked to reduce discrimination 
in health care
y’ See. e.g.. Serving People with Disabilities in the Most Integrated Setting: C 'ommunity living and Olmslead. DKP'T 
OFHE-M.ni ANDHtMAN SKRVS. (2018). https.Avww hits gov,civ il-rigliKfor-individnals.special-lopics-commiinilv - 
livina-and-olmsteadinde\ himl. Protecting the Civil Rights and Health Information Privacy Rights of People Uving 
with Hll AIDS. DKP'T OF HF_M.m AND HUMAN SFRYS. (2018). hltps:. , w w w hhs gov . civ il-nelas. for-

I; National Origin Discrimination, DEPTOF HEALTH .AND HUMAN SERVS. 
(2018). https: www hlis.gov civ il-nghts for-mdiv iduals'spec lal-toDicsnaiio nal-ori!*iii index, ht ml. Health 
Disparities. DEP'TOF HE.Mni AND HUMAN SERVS. (2018). https: /ww w lihs eov civ il-nehts for-indiv iduals spccial-

hi Hll
1 See SkiniKr ct al.. Mortality after Acute Myocardial Infarction in Hospitals that Disproportionately Treat African- 
Americans. N at’l Insttt. of Health 1 (2005).
https //www nebi nlm uih tiQv/DHic/3iticlcsPVIC1626584/Ddfinihnisl3060 pdf 

See Nina Martin. Black Mothers Keep Dying After Giving Birth Shalon In ing s Story Explains U hy. NPR (Dec. 
2017). https //www ipr.otvL|l20|7/|2'07/568948782/black-niotlicrs-keep-dv init-after-eiviiie-birth-sluiloii-irv ines- 
storv -c\plains-w Itv 

See id.
90 See. e.g. Diane E. Hoffmann & Anita J. Tar/ian. The Girl Hho Cried Pain: .1 Bias Against Women in the 
Treatment of Pam. 29:1 J. OF L . MED . & ETHICS 13. 13-27 (2001).
51 See. e.g.. Judith H. Lichtman et al.. Symptom Recognition and Healthcare Experiences of Young Women » nh 
Acute Myocardial Infarction. 10 J. of the Am. Heart Ass n I (2015).
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OCR must work to address these disparities, yet the Proposed Rule seeks to prioritize the 
expansion of existing religious refusal laws beyond their statutory requirements and create new- 
religious exemptions where none had previously existed rather than using already limited 
resources to protect patient access to health care. The Proposed Rule will harm patient care and 
is antithetical to OCR's mission—to eliminate discriminatory practices that contribute to 
persistent health inequality.52

I he Proposed Rule Conflicts with Other Existing Federal Law

The Proposed Rule generates chaos through its failure to account for existing laws that conflict 
with the refusals to care it would create.

For example, the Proposed Rule makes no mention of Title VII,53 the leading federal law barring 
employment discrimination, or current Equal Employment Opportunity Commission (EEOC) 
guidance on Title VII.54 With respect to religion. Title VII requires reasonable accommodation 
of employees' or applicants' sincerely held religious beliefs, observances, and practices w hen 
requested, unless the accommodation would impose an “undue hardship" on an employer.55 For 
decades. Title VII has established the legal framework for religious accommodations in the 
workplace. When a health care worker requests an accommodation. Title VII ensures that 
employers can consider the effect an accommodation would have on patients, coworkers, public 
safety, and other legal obligations. The Proposed Rule, however, sets out an entirely different 
and conflicting standard, leaving health care employers in the impossible position of being 
subject to and trying to satisfy both. Indeed, when similar regulations were proposed in 2008, 
EEOC Commissioners and Legal Counsel filed comments that raised similar concerns and stated 
clearly that Title VII should remain the relevant legal standard.56

Furthermore, the language in the Proposed Rule would seem to put health care entities in the 
position of being forced to hire people w ho intend to refuse to perform essential elements of a 
position even though Title VII would not require such an “accommodation " For example, there 
is no guidance about whether it is impermissible “discrimination” for a Title X-funded health 
center not to hire a counselor or clinician whose essential job functions would include counseling 
women with positive pregnancy tests because the applicant refuses to provide non-directive 
options counseling even though the employer would not be required to do so under Title VII.57 It 
is not only nonsensical for a health care entity to be forced to hire someone it knows will refuse 
to fulfill essential job functions, but it would also foster confusion by imposing duties on 
employers far beyond Title VII and current EEOC guidance

See supra ikMc 46.
53 42 U.S.C. § 2000c-2 (1964).
M Title r 'll of the Civil Rights Act of 1964. US. EQ( \l. EMP'T. OwokTI NTIY COMM’N (2018). 
IiUps:/Av\v\v.ccqc iiov/lims/suilulcs/litlcvii.cfni.
* See id
56 Letier from EEOC Commissioners and General Counsel (Sepi. 24.2008), available at 
hll[>s:.'/\\uu.eeoci»ov/ceoo'roia>'lettcrv2<)OK/litle\n religious hlisprovider reelilnil. 
y See Rule supra note 1. at 180-181.
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In addition, the Proposed Rule fails to address treatment of patients facing emergency health 
situations, including an emergency requiring miscarriage management or abortion care, thereby 
inviting confusion and great danger to patient health. The Emergency Medical Treatment and 
Active Labor Act (“EMTALA”) requires hospitals that have a Medicare provider agreement and 
an emergency room or department to provide to anyone requesting treatment an appropriate 
medical screening to determine whether an emergency medical condition exists, and to stabilize 
the condition or if medically warranted to transfer the person to another facility.58 Under 
EMTALA every hospital is required to comply - even those that are religiously affiliated.59 
Because the Proposed Rule does not mention EMTALA or contain an explicit exception for 
emergencies, some institutions may believe they are not required to comply with EMTALA’s 
requirements. This could result in patients in emergency circumstances not receiving necessary 
care.

The Proposed Rule Will Make It Harder for States to Protect their Residents

The Proposed Rule will have a chilling effect on the enforcement of and passage of state laws 
that protect access to health care and prevent discrimination against individuals seeking medical 
care. The preamble of the Proposed Rule discusses at length state laws that the Department finds 
objectionable, such as state laws that require anti-abortion counseling centers to provide 
information about where reproductive health care services can be obtained or whether facilities 
have licensed medical staff, as well as state laws that require health insurance plans to cover 
abortion.60 Moreover, the Proposed Rule invites states to further expand refusals of care by 
making clear that this expansive rule is a floor, and not a ceiling, for religious exemption laws.61

Conclusion

The Proposed Rule will allow religious beliefs to dictate patient care by unlawfully expanding 
already harmful refusals of care. The Proposed Rule is discriminatory, violates multiple federal 
statutes and the Constitution, ignores congressional intent, fosters confusion, and harms patients 
contrary to the Department’s stated mission. For all of these reasons, the National Abortion 
Federation calls on the Department to withdraw the Proposed Rule in its entirety.

58 42 U.S.C. § 1295dd(a)-(c) (2003).
59 In order to effectuate the important legislative purpose, institutions claiming a religious or moral objection to 
treatment must comply with EMTALA, and courts agree. See, e.g., Shelton v. University of Medicine and Dentistry 
of New Jersey, 223 F.3d 220, 228 (3rd Cir. 2000); In In re Baby K, 16 F.3d 590, 597 (4th Cir. 1994); Nonsen v. 
Medical Staffing Network, Inc. 2006 WL 1529664 (W.D. Wis.); Grant v. Fairview Hasp., 2004 WL 326694, 93 Fair 
Empl. Prac. Cas. (BNA) 685 (D. Minn. 2006); Brownfield v. Daniel Freeman Marina Hasp., 208 Cal. App. 3d 405 
(Ca. Ct. App. 1989); Barris v. County of Los Angeles, 972 P.2d 966, 972 (Cal. 1999).
60 See, e.g. Rule, Supra note 1, at 3888-89.
61 See id.
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iiNAELA
National Academy of Elder Law Attorneys

March 27,2018

Sarah Bayko Albrecht, J.D.
Conscience and Religious Freedom Analyst 
Office for Civil Rights
U.S. Department of Health and Human Services
Hubert H. Humphrey Building, Room 509F
200 Independence Avenue SW, Washington, IK: 20201.

Subject: Conscience NPRM, RIN 0945-ZA03

Dear Ms. Albrecht,

Thank you for the opportunity to comment on RIN 0945-ZA03, Protecting Statutory Conscience 
Rights in Health Care; Delegations of Authority. NAELA is concerned that the proposed rule 
could pre-empt state law protections already in place. As such, we ask the Department of Health 
and Human Services (HHS) to clarify that this rule will not pre-empt certain state laws related to 
the transfer of patients when a provider raises a conscience objection.

NAELA is a national, non-profit association comprised of 4,500 attorneys who concentrate on 
legal issues affecting the elderly, people with disabilities, and their families. NAELA members 
provide advocacy, guidance, and services to enhance the lives of their clients. Us mission is to 
enhance the lives of persons with disabilities and people as they age.

Virtually every state already provides for a conscience objection and the right to refuse to 
comply with a patient's directive. However, to the best of our knowledge, they all impose an 
obligation to inform patients and to make some level of effort to transfer the patient to another 
provider or facility that will comply with the patient’s wishes.

The required level of effort varies by slate. For example:

• District of Columbia: requires that the provider to “effect transfer.. .to another 
physician who will honor the declaration... ” Failure to do so constitutes unprofessional 
conduct. D.C. Code §7-627(b).

• Alabama requires that the provider “shall reasonably cooperate to assist ... in the timely 
transfer...” §22- Alabama Slat. §22-8A-8(a)

• Oklahoma requires the provider “shall as promptly as practicable take all reasonable 
steps to arrange care of the declarant by another physician or health care provider.”
Okla. Slat. Ann. tit. 63, §3101.9

1577 Spring Hill Road. Suite 310 • Vienna, Virginia 22182 • 703-942-5711 • 703-563-9504 Lax • www.NAtlAorg

Case 3:19-cv-02769-WHA   Document 57-4   Filed 09/09/19   Page 216 of 258



HHS Conscience Rule-000135611

By our reading of the proposed rule, the act of making any effort to transfer the patient to another 
provider who will carry out the action that the provider is objecting to fits within the definition of 
actions that the provider may refuse to do under the rule. This comes under the definition of 
assisting in the performance of an objectionable activity:

“§ 88.2 Definitions.
Assist in the Performance means to participate in any program or activity with an articulable 
connection to a procedure, health service, health program, or research activity, so long as the 
individual involved is a part of the workforce of a Department-funded entity. This includes but is 
not limited to counseling, referral, training, and other arrangements for the procedure, health 
service, health program, or research activity.”

This raises a potential conflict as to whether the federal rule preempts state law that contradicts 
the proposed regulation. Section 88.8 of the rule addresses the rule’s relationship to other laws:

“§ 88.8 Relationship to other laws.
Nothing in this part shall be construed to preempt any Federal, State, or local law that is equally 
or more protective of religious freedom and moral convictions. Nothing in this part shall be 
construed to narrow the meaning or application of any State or Federal law protecting free 
exercise of religious beliefs or moral convictions.”

This provision appears to prevent pre-emption only if the state, federal, or local law that is more 
protective of the exercise of religious or moral convictions. It does not address whether the 
federal rule preempts state conscience rule requirements that may be objectionable by those 
asserting a conscience objection. However, the regulation’s rule of construction suggests that 
any ambiguity would be decided in favor of broad protection of anyone asserting a conscience 
objection.

“§ 88.9 Rule of construction.
This part shall be construed in favor of a broad protection of free exercise of religious beliefs and 
moral convictions, to the maximum extent permitted by the terms of the Federal health care 
conscience and associated antidiscrimination statutes implemented by the Constitution.”

Importantly, it cannot be assumed that individuals have the capacity to find a new provider. For 
instance, individuals with dementia, in a coma, or homebound are often at the mercy of others to 
ensure care gets provided.

NAELA therefore urges HHS to make clear that the rule does not pre-empt state conscience rule 
procedural requirements, such as those requiring efforts to transfer the patient.

2
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Thank you for consideration of our comments. If you have any questions, please contact David 
Goldfarb, NAELA’s Sr. Public Policy Manager (dgoldfarb@naela.org/ 703-942-5711 #232).

Sincerely

/

Hyman G. Darling, Esq.
President
National Academy of Elder Law Attorneys

3

Case 3:19-cv-02769-WHA   Document 57-4   Filed 09/09/19   Page 218 of 258



Exhibit 114

Case 3:19-cv-02769-WHA   Document 57-4   Filed 09/09/19   Page 219 of 258



HHS Conscience Rule-000148014

March 27, 2018

VIA ELECTRONIC SUBMISSION
Secretary Alex Azar
Department of Health and Human Services, Office for Civil Rights
Attention: Conscience NPRM, RIN 0945-ZA03
Hubert H. Humphrey Building, Room 509F
200 Independence Avenue SW
Washington, DC 20201

RE: Protecting Statutory Conscience Rights in Health Care; Delegations of Authority; RIN 
0945-ZA03 or Docket HHS-OCR-2018-0002

Dear Secretary Azar:

On behalf of the National Asian Pacific American Women’s Forum, we submit these comments 
to the federal Department of Health and Human Services (“Department”) and its Office for Civil 
Rights (“OCR”) in opposition to the proposed regulation entitled “Protecting Statutory 
Conscience Rights in Health Care; Delegations of Authority.»i

The National Asian Pacific American Women’s Forum (“NAPAWF”) is the only national, multi
issue organization seeking to advance the human rights of Asian American Pacific Islander 
(“AAPI”) women and girls in the US. We organize and advocate for reproductive health, 
immigrant rights, and economic justice.

NAPAWF believes a health care provider’s personal beliefs should never determine the care a 
patient receives. That is why we strongly oppose the Department of Health and Human Services’ 
(the “Department”) proposed rule (“Proposed Rule”), which seeks to permit discrimination in all 
aspects of health care.2

The Proposed Rule seeks to unlawfully expand refusals to provide care by attempting to allow 
individuals and health care entities who receive federal funding to refuse to provide any part of a 
health service or program. In addition, the Proposed Rule unlawfully attempts to create new 
refusals seemingly out of thin air. Such expansions exceed the Department’s authority; violate 
the Constitution; undermine the ability of states to protect their citizens; undermine critical HHS 
programs like Title X; interfere with the provider-patient relationship; and threaten the health 
and well-being of people across the country and around the world.

By issuing the Proposed Rule and creating a new division within the Office of Civil Rights 
(“OCR”) - the new “Conscience and Religious Freedom Division” - the Department seeks to 
inappropriately use OCR’s limited resources in order to affirmatively allow institutions,

1 U.S. Dept, of Health and Human Serv., Protecting Statutory Conscience Rights in Health Care; 
Delegations of Authority, 83 Fed. Reg. 3880-3931 (Jan. 26, 2018) (hereinafter “proposed rule”).
2 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880 (proposed 
Jan. 26, 2018) (to be codified at 45 C.F.R. pt. 88) [hereinafter Rule].
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insurance companies, and almost anyone involved in patient care to use their personal beliefs to 
deny people the care they need. For these reasons, NAPAWF calls on the Department and OCR 
to withdraw the Proposed Rule in its entirety.

The Proposed Rule Unlawfully Exceeds the Department's Authority by Impermissibly 
Expanding Religious Refusals to Provide Care

The Proposed Rule attempts to expand the reach not only of existing harmful refusal of care laws 
but also to create new' refusals of care w here none were intended

a Hie Projxm’d Rule Seeks to A How the Refusal of any Heallh Service Rased on Personal 
Relief

The Proposed Rule will exacerbate health inequities by expanding the ability to refuse critical 
services, including abortion and transition-related care Specifically, the Department and OC R 
are attempting to require a broad swath of entities to allow individuals to refuse "any lawful 
health service or activity based on religious beliefs or moral convictions (emphasis added). 
Read in conjunction w ith the rest of the Proposed Rule, it is clear this is intended to allow any 
entity involved in a patient 's care—from a hospital board of directors to the receptionist that 
schedules procedures to use their personal beliefs to determine a patient's access to care

”3

b. The Proposed Rule I Inlaw fully ICxpands A /read}’ Harm ful A bornon Sterilization Re fusal 
of ('are /xnvs

Already existing refusal of care laws are used across the country- to deny patients the care they 
need 4 The Proposed Rule attempts to expand these laws in numerous ways that are directly 
contrary to the stated purpose of the existing laws For example, one provision of the Church 
Amendments allows individuals who work for or with entities receiving grants or contracts for 
biomedical or behavioral research entities to refuse to participate in "any lawful health services 
or research activity" based on religious beliefs or moral convictions specifically related to the 
serv ice or research activity to which they object ’ But the Proposed Rule attempts to broaden this 
provision to allow individuals to refuse to perform aspects of their jobs based on a mere 
reference to a religious or moral belief regardless of w hether it relates to the specific biomedical 
or behavioral serv ice or research activity they arc working on.6 Such an attempted expansion 
goes beyond what the statute enacted by Congress allows Furthermore, the Proposed Rule 
would expansively apply other provisions of the Church Amendments to. among other things.

'Seeid ai 12.
' See. eg. Refusals to Provide Heallh ( are Threaten the Health and Hves of Patients Nationwide. Nvr'l WOMEN’S 
L. Ctr. (2017), liups://in\lc ora/rcsoiirccs/rcriis;ils-io-punnlc-liealili-ciirc-ilirc;Ucn-llic-tu:alili-aiid-livcs-of-piiliciiis- 
nalionwidc/; Catherine Weiss, ct al.. Religious Refusals and Reproductive Rights. Am. Civil. Lihertifs Union 
(2002). Iutps://u\su adii orv^rcpon/rcliuions-icfiisals-aiKl-rcproduciuc-nulits-rcport: Julia Kaye, ct al.. Heallh ('are 
Denied, am. Civil Liberties Union i (2016),

I.. Hearing Faith
The Limits of Catholic Health ('ore for ITomen of Color, Pui. RlOlirs PlUVAll CoNsciFNCl: Project I (2018). 
hilps/AvAVAv.law
5 The Church Amendments, 42 U S C § .100a-7 (20IX)
6 See Rule supra note I. at 185.

nlilv/P-SCM
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individuals working under global health programs funded by the Department thereby allowing 
global health providers and entities to refuse individuals the care they need contrary to the very 
purpose of such programs.

Similarly, the Proposed Rule defines common phrases and words used throughout existing 
refusals of care laws and civil rights laws in ways that stretch their intended meaning beyond 
recognition. For example, the definition of “assist in the performance” greatly expands the types 
of services that can be refused to include merely “making arrangements for the procedure” no 
matter how tangential.7 This means individuals not “assisting in the performance” of a procedure 
within the ordinary meaning of the term, such as the hospital room scheduler, the technician 
charged with cleaning surgical instruments, and other hospital employees, can now assert a new 
right to refuse. The Proposed Rule’s definition of “referral” similarly goes beyond any 
understanding of the term, allowing refusals to provide any information, including location or 
funding, that could help an individual to get the care they need.8

Furthermore, the Proposed Rule’s new and unwarranted expanded definitions often exceed, or 
are not in accordance with, existing definitions contained within the statutes the Proposed Rule 
seeks to enforce. Specifically, under the Coats and Weldon Amendments “health care entity” is 
defined to encompass a limited and specific range of individuals and entities involved in the 
delivery of health care.9 The Proposed Rule attempts to combine separate definitions of “health 
care entity” found in different statutes and applicable in different circumstances into one broad 
term.10 Such an attempt to expand the meaning of a statutory term Congress already took the 
time to define not only fosters confusion, but goes directly against congressional intent. By 
expressly defining the term “health care entity” Congress implicitly rejected the inclusion of the 
other terms the Department now attempts to insert.11

When these impermissibly broad definitions are combined with the expansive interpretations of 
the underlying statutes, they work together to further expand refusals of care to allow more 
individuals and entities to refuse to provide access to health care. For example, one way the 
Weldon Amendment is expanded under the Proposed Rule is through the definition of 
“discrimination.”12 In particular, the Proposed Rule defines “discrimination” against a health 
care entity broadly to include a number of activities, including denying a grant or employment as 
well as an unspecified catch-all phrase “any activity reasonably regarded as discrimination, 
a Proposed Rule that seeks to protect those who want to discriminate, this broad definition is 
nonsensical and inappropriate. Further, such a vague and inappropriate definition provides no 
functional guidance to entities on how to comply with the applicable requirements, thereby 
fostering confusion.

”13 In

7 Id. at 180.
8 Id. at 183.
9 The Weldon Amendment, Consolidated Appropriations Act, Pub. L. No. 111-117, 123 Stat 3034 (2009); Public 
Health Service Act, 42 U.S.C. § 238n (2018).
10 See Rule supra note 1, at 182.
11 The doctrine of expression unius est exclusion alterius (the expression of one thing implies the exclusion of 
others) as applied to statutory interpretation creates a presumption that when a statute designates certain persons, 
things, or manners of operation, all omissions should be understood as exclusions.

See Rule supra note 1, at 180.12

13 Id.
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The Proposed Rule Carries Severe Consequences for Patients and will Exacerbate Already 
Existing Inequities

By allowing hospitals, prov iders, and anyone loosely involved in the provision of health care to 
determine a patient's care based on their personal beliefs, not based on what is best for the 
patient, the Proposed Rule will harm those who already face barriers to care, including 
individuals of color, LGBTQ individuals, people facing language barriers, and uninsured 
populations, from accessing the care and coverage they need. In ignoring these inevitable harms 
of the proposed Rile, HHS is ignoring its mission.

The Proposed Rule would allow providers and health care entities to discriminate against women 
and LGBTQ individuals in particular. Providers invoke religious beliefs to deny access to 
services most often accessed by women such as abortion, sterilization, certain infertility 
treatments, and miscarriage management. Such practices have resulted in infertility, infection, 
and even death Across the country, refusals of care based on personal beliefs have been invoked 
in countless ways to deny patients the care they need.11 One woman experiencing pregnancy 
complications rushed to the only hospital in her community, a religiously affiliated facility, 
where she was denied the miscarriage management she needed because the hospital objected to 
this care.1' Another woman experiencing pregnancy loss was denied care for ten days at a 
religiously affiliated hospital outside Chicago, Illinois."’ In New Jersey, a transgender man was 
denied gender affirming surgery at a religiously affiliated hospital which reftised to provide him 
a hysterectomy.'7 Another patient in Arkansas endured a number of dangerous pregnancy 
complications and could not risk becoming pregnant again. She requested a sterilization 
procedure at the time of her Cesarean delivery, but her Catholic hospital provider reftised to give 
her the procedure.ls Another woman was sent home by a religiously affiliated hospital with two 
Tylenol after her water broke at 18 weeks of pregnancy. Although she returned to the hospital 
twice in the following days, the hospital did not give her full information about her condition and 
treatment options.19

Furthermore, this discrimination disproportionately affects women of color who already face 
additional barriers to accessing reproductive health care For example, the rate of unintended 
pregnancy is highest among young low-income women, who are disproponionately women of

'' See. e.g.. supra note 3.
15 See Kira Shepherd, el al.. /fearing Faith The Limits of Catholic Health Care for Hornet) of Color. Pi B. Rights 
Private Conscience Project 1.6 (2018). htips:/Anv\v.la\v.columbia-cdu/sitcs'dcfault/filcsOiiicrosiics/gcndcr- 
scxualilv/PRPCP/bca ringfailh.pdf
,fi See Julia Kaye, cl al.. Health Care Denied. Am. Civil. Liberties Union 1.12 (2016). 
httpsyAuvxv.aclu.oriy'siics/dcfault/filcs/ficId dociiinciil/hcaltlicarcdciucd.pdf.
" See Kira Shepherd, ct al.. Hearing Faith The Limits of Catholic Health Care for Home/) of Color. Pi B. Rights 

Private Conscience Project I. 29 (2018). hui>s:/A\A\Av la» .coluiiibia.cdu/siics/dcfauli/rilcs/iiiicrosiics/gcndcr- 
scxualilv/PRPCP/bcaringfaithixlf
" See The Patient Should Come First: Refusals to Provide Reproductiw Health Care. Nat’l Women's L. Ctr. 
(2017). hUps://mvlc-chv49lixttw5lbab.slackpallKlns coinAvi>-conlcnl/uploads/2017/05/Rcfusals-FS.pdf: Sandhya 
Somashekhar, .4 Pregnant H oman H anted her Tubes Tied. Her Catholic Hospital Said No., Wash. Pos r(Scpl. 13. 
2015), hiips://ww\v.\v ashingionposi.com/naliona l/a-pregnani-woman-wanied-her-tubes-lied-her-calholic-hospiial- 
said-nn/701S. 1':i.S7pr. I 1 (*S_Xhh I -hJXX temi=8c022b364b75.
19 See Kira Shepherd, el al.. Hearing Faith '/lie Limits of Catholic Health Care for Women of Color. Pi B. RIGHTS 
Private Conscience Project 1. 27 (2018). Inips:/Avw w law .coliinibia edu/siics/dcfauli/nics/microsiics/gcnder-

/09/13/hd2038

/PRPCP/bcaringfailh.pdf.■ ■ 1111 \SCXl
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color, highlighting the need for reproductive health care that includes education, counseling, 
contraception, and abortion. Laotian and Cambodian women have especially low rates of early 
prenatal care.2" Recent data has also found that Asian American Pacific Islander (AAPI) women 
die due to pregnancy-related causes at a rate of 11 deaths per 100.000 births slightly higher 
than the rate of w'hite non-Hispanic women at 10.4 21 According to the Center for American 
Progress, AAPI women are twice as likely to die from pregnancy-related causes, including 
embolism and pregnancy-related hypertension.22 When refiisals of care strip away particular 
options for where AAPI women can receive care, the risk for death and illness in these instances 
increase.

When women and families are uninsured, locked into managed care plans that do not meet their 
needs, or w hen they cannot afford to pay out of pocket for services or travel to another location, 
refusals bar access to necessary care 2* This is especially true for immigrant patients 
Nearly tw o-thirds of all Asian Americans are foreign-born, and Asian Americans make up the 
largest percentage of recent immigrants.24 Despite the significant achievements in expanding 
health care coverage in the past decade, many AAPI women and their families cannot obtain 
affordable health care due to immigration restrictions and language barriers.

Appropriate access to preventive, routine, and critical health services for AAPI women and their 
families too often relies on their job status, income, immigration status, or language. Of the over 
5 million foreign-born AAPI women in the U.S., over half a million of them are 
undocumented.25 Foreign-born women are almost tw ice as likely as U S -born women to lack 
health insurance.2'’ DitTerences in health care coverage for women of reproductive age (ages 15- 
44) are even more dramatic between native-born citizens and noncitizens: approximately 42 
percent are uninsured compared to 13 percent of native-born citizens 2 For noncitizens who live 
in poverty, approximately 57 percent are uninsured 2X In addition, undocumented immigrants are

Lara Jo Foo. Asian American women: issues, concerns, and responsive human and civil rights 
advocacy. New York Ford Foundation (2007).

T.J. Mathews ct al. “Inlant Mortality Statistics from the 2013 Period Linked Birtli/Infant Death Data Set. " 
National Vital Statistics Report: National Center for Hcalili Statistics (Aug 6.2015). 
https://www.cdc.gov/nchs/daia/nYsr/nvsr64/nvsr64_09.pdf
” Marcus T Smiih. “Fact Sheet: The State of Asian American Women in the United States." Center for American 
Progress (No\ 7. 2013). h!ips://americanprogrcss.org/issues/racc/repon/2013/l 1/07/79182/face-sheet-the-statc-of- 
asian-amcrican-womcn-in-lhc-umied-statcs/.

In 2016. an cslimatcd 11 percent of w omen between the ages of 19 to 64 were uninsured. Single mothers, women 
of color, and low-income women arc more likely to be uninsured. Women's Health Insurance Coverage. Kaiser 
Family Found. 1. 3 (Oct. 31. 2017). liiip://filcs.ktr.ore/aluichiiicnt/fact-shcct-woincns-licallh-insurancc-coYcragc.
24 Pew Research Center, rite Rise of Asian Americans." (Apr 4.2013).
http://wY\w .pewsocialtrends.org/20l2/06n9/thc-risc-of-asian-anicricans/ (last visited October 26. 2016).

National Asian Pacific American Women's Forum. 'Turning the Page on U.S. Immigration Policy: Immigration 
and Asian American Women and Families.” (Nov 2014). https://napawf.org/wp- 
CQntcnt7uploadS''2015/03/NAPAWFinimrcpon r 17.pdf (Iasi \ isitcd Aug 16. 2017).

■' Kaiser Commission on Key Facts. "Key Facts on Health CoYcragc for Low-lncomc Immigrants Today and Under 
the Affordable Care Act." The Henry J. Kaiser Family Foundation (March 2013). 
hups //kaiserfamilyfoundaiion files, wordpress com/2013/03/8279-02 pdf (last visited October 26.2016).
: Guttmacher Institute. "Immigrant women need health coverage, not legal barriers." (Jan 19. 2016). 
htips/Avww.gutlinacher.org/infograpliic/20l6>/iiiimigraiu-womcn-iieed-heallli-coverage-noi-legal-baniets (last 
visited Aug 16, 2017).
«Ibid.
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prohibited from accessing health services through Medicaid and are not allowed to purchase 
private health insurance through the ACA health insurance exchanges.

Even lawfully present immigrants face restrictions: The Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996 prohibits immigrants from accessing Medicaid and 
CHIP within the first five years of obtaining lawful immigration status.2' This “five-year bar” 
can be a matter of life or death for immigrant women and their families w aiting to access vital 
and necessary health care services. Other lawfully present immigrants, like those present under 
Deferred Action for Childhood Arrivals (D AC A), are not only prohibited from accessing 
Medicaid and CHIP, but are also excluded from ACA marketplaces and subsidies. Compacts of 
Free Association (COFA) migrants from the Republic of the Marshall Islands, Federated States 
of Micronesia- and the Republic of Palau, are also excluded from accessing Medicaid and 
CHIP—despite the fact that many suffer from chronic health conditions due to U.S. nuclear 
testing.111 Although the ACA allows COFA migrants to participate in the health care marketplace 
and to benefit from tax subsidies, without Medicaid, many COFA migrants continue to struggle 
to afford the new plans.

For AAPI immigrants, the Proposed Rule would further limit the options available for access to 
basic healthcare services by eliminating affordable, religiously affiliated health centers that often 
assist refugee and immigrant populations but who do not perform certain services due to personal 
beliefs.

This reality is especially troubling because individuals w'ho already face multiple and 
intersecting forms of discrimination may be more likely to encounter refusals For example, new 
research shows that women of color in many states disproportionately receive their care at 
Catholic hospitals. In nineteen states, women of color are more likely than white w omen to give 
birth in Catholic hospitals.31 These hospitals as well as many Catholic-affiliated hospitals must 
follow the Ethical and Religious Directives (ERDs) which provides guidance on a wide range of 
hospital matters, including reproductive health care and can keep providers from offering the 
standard of care.32 Providers in one 2008 study disclosed that they could not provide the standard 
of care for managing miscarriages at Catholic hospitals, and as a result, women were delayed 
care or transferred to other facilities at great risk to their health.33 The reach of this type of 
religious reftisal of care is growing with the proliferation of both the types of entities using

” Kinsey Hasstedt, "Toward Equity and Access: Removing Legal Barriers to Health Insurance Coverage for 
Immigrants." Gultmacher Policy Review (2013). http://www.guttmacher.Org/pubs/gpr/16/l/gprl60102.pdf (last 
visited Aug 16, 2017).
10 Asian & Pacific Islander American Health Forum, "Medicaid Reinstatement for COFA Migrants.” (Jul 2014). 
http://www.apiahf.org/sites/default/files/2014.07.15 Medicaid%20Reinstatement%20for%20COFA%20Migrant$%
20 Factsheet.pdf (last visited Aug 16, 2017).

See Kira Shepherd, ct al.. /Searing Faith '/lie /./mils of Catholic Health Care for Women of Color, Pt H. Rights 
Pim vii Conscii \ci Pkojict I. 12 <2018). lnips:/AnvAv law.columbia.edu/sites/default/files/microsiies/gcnder- 
sexiialitv/PRPCP/bcarin gfailh.pdf 

See id at 10-13.
" Lori R Freedman. When '/here's a Heartbeat: Miscarriage Management in Catholic-Owned Hospitals. Am. J. 
Pub. HEALTH (2<X)8). mailable at hHps://wA\Av ncbi nlm.nih.gov/pnic/articlcs/PMC2636458/.
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religious beliefs to discriminate and the number of religiously affiliated entities that provide 
health care and related services.34

In Proposing this Rule, the Agency has Abandoned its Legal Obligations to Adequately 
Account for Harm to Patients

By expanding refusals of care the Proposed Rule will exacerbate the barriers to health care 
services patients need. It is evident that the harm caused by this Proposed Rule will fall hardest 
on those most in need of care by allowing individuals and health care entities to use their 
personal beliefs to dictate patient care. The Department should remember, under Executive Order 
13563, an agency may only propose regulations where it has made a reasoned determination that 
the benefits justify the costs and where the regulations are tailored “to impose the least burden on 
society.”'' The Proposed Rule plainly fails on both counts. Although the Proposed Rule attempts 
to quantify the costs of compliance, it completely fails to address the costs and burdens to 
patients who may be denied care and who then may incur and experience even greater social and 
medical costs.36

Moreover, the Establishment Clause of the First Amendment requires the government to 
adequately account for just these sorts of consequences when considering whether to grant 
religious exemptions and, in fact, bars granting an exemption when it would detrimentally affect 
any third party.3' Because the Proposed Rule would cause substantial harm, including to patients, 
it would violate the Establishment Clause.is

The Proposed Rule Will Undermine Critical Federal Health Programs, including Title X

The Proposed Rule would seemingly allow1 health care entities to receive grants and contracts 
under HHS-tiinded programs or other federal health programs, such as Title X. the only domestic 
family planning program, while refusing to provide key services required by those programs.3’'

J‘l See, e.g.. Miscarriage of Medicine: the Growth of Catholic Hospitals and the Threat to Reproductive Health 
Care, Am. Civil Liiikkiiks Union & Mkkokr W.vtcii(20I3). Imps /Av\vw.aclu.org/filesfossets/pro\Uli-or-catholic-

" Improving Regulation and Regulator Review. Executive Order 13563 (Jan. 18. 2011).
iHtpsy/obaniaw hitcliousc.archives, gov/thc-prcss-officc/2011 A) I /1 X/cxcculivc-ordcr-13563 -improving-rcgulation-
and-rcgulaiorv-rcvicw.
w See Rule supra note I. at 94-177.
17 U.S. Const, amend. I: Cutter v, Wilkinson. 554 U.S. 709, 720. 722 (2005) (to comply with the Establishment 
Clause, courts ”1111151 take adequate account of the burdens a requested accommodation may impose on 
nonbcncficiarics" and must ensure tluit the accommodation is “measured so that it docs not override other significant 
interests') (citing Estate of Thornton v. Caldor 472 U.S. 703. 710 (1985)): see also Burnell v. Hobby Lobby Stores. 
Inc. 134 S. Ct. 2751. 2781 n.37 (2014): Holt v. Hobbs. 135 S. Ct. 853. 867 (2015) (Ginsburg. J.. concurring). 
w Respecting religious exercise may not “unduly restrict other persons, such as employees, in protecting their own 
interests, interests the law deems compelling.” See Burnell v. Hobby Lobby. 134 S. Ct. at 2787 When considering 
whether the birth control coverage requirement was the least restrictive means in Hobby Lobby, the Conn 
considered that the accommodation offered by the government ensured that affected employees "have precisely the 
same access to all FDA-approved contraceptives as employees of companies whose owners have no religious 
objections to providing coverage." See id. at 2759. In other words, the effect of the accommodation on women 
would be “precisely /.ero." Id. at 2760.
w See Rule supra note 1. at 180-181. 183. See also Title X Family Planning. U.S. DEP'TOF Health & Human 
Si:kvs. (2018). hitps://wA\ w .hhs.gov7opa/iiilc-.\-familv-plannina/indcx.hlml: TideX an Introduction to the Nation s
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For instance. Congress has specifically required that under the Title X program, providers must 
offer non-directive pregnancy options counseling40 and current regulations require that pregnant 
women receive "referrals] upon request” for prenatal care and delivery, adoption, and/or 
pregnancy termination 41 Under the Proposed Rule, the Department would seemingly allow 
entities to apply for and receive federal funds while exempting them from the core legal and 
programmatic duties upon which such funds are generally conditioned.42 The Proposed Rule 
creates uncertainty about whether Title X grantees may ensure that the subrecipients they 
contract with to provide Title X services actually provide the services the program was designed 
and funded by Congress to deliver Such actions are particularly concerning in the context of 
federally supported health programs, such as Title X, which are meant to provide access to basic 
health services and information for low-income populations.11 When it comes to Title X, the 
Proposed Rule would not only sanction conduct at odds with pre-existing legal requirements, but 
could also undermine the program’s fundamental objectives. Every year millions of low-income, 
including under-insured, and uninsured individuals, rely on Title X clinics to access ser\ ices they 
otherwise might not be able to afford.44

The Department is Abdicating its Responsibility to Patients

The Proposed Rule exceeds OCR’s authority by abandoning OCR's mission to address health 
disparities and discrimination that harms patients.45 Instead, the Proposed Rule appropriates 
language from civil rights statutes and regulations that were intended to improve access to health 
care and applies that language to situations for which it was not intended By taking the language 
of civil rights laws and regulations out of context, the Proposed Rule creates a regulatory scheme 
that is not only nonsensical but is affirmatively harmful. For example, the notice and 
certification of compliance and assurance requirements simply do not make sense when applied 
to the laws the Proposed Rule seeks to enforce.46 They will place a significant and burdensome 
requirement on health care providers and impose unique challenges for those working in other 
countries by taking resources away from patient care without adding any benefit.

The Department, including OCR, has an important role to play in ensuring equal opportunity to 
access health care and ending discriminatory practices that contribute to poor health outcomes 
and health disparities.4 If finalized, however, the Proposed Rule will represent a radical

Family Planning Program. NaTl Family Planning & Reproductive Health Assoc. (2017) (hereinafter 
NFPRHA). hups://\nv\v .nalionalfaniilvpIanning-orE/filc/rillc-X-101 -Novcmbcr-2017-final.pdf.

See eg.. Consolidiiicd Appropriations Acl of 2017. Pub. L. No. 115-31,131 Stat. 135 (2017).
41 See What Requirements Must be Met by a Family Planning Project?. 42 C.F.R. § 59.5(a)(5) (2000).
42 See. e.g. Rule supra note 1. at IXO-185.

.See NFPRHA supra note 34.
44 .See id
45 OCR's Mission and I Ision. Dep’t OF HEALTH .AND HUMAN Servs. (2018). https://\vw\v lihs.ao\/ocr/about- 
usdc;i<lersliip'niissioii-and-\ ision/inde\.liinil ("The mission of the Office for Civil Rights is to improve the health 
and well-being of people across the nation: lo ensure that people have equal access to and the opportunity to 
participate in and receive serv ices from HI IS programs without facing unlawful discrimination; and lo protect the 
priv acy and security of health information in accordance with applicable law.").
46 See Rule supra note 1. at 203-214.
' As one of iis first official acts in 1967, the Office of Equal I leallh Opportunity undertook the massive effort of 
inspecting 3.0(H) hospitals lo ensure they were complying with Tide VPs prohibition against discrimination on the 
basis of race, color, or national ongin. 42. U.S.C. § 2000d (1964). After this auspicious start, the Office of Equal
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departure from the Department’s mission to combat discrimination, protect patient access to care, 
and eliminate health disparities Through robust enforcement of civil rights laws, OCR has 
worked to reduce discrimination in health care by ending overtly discriminatory practices such as 
race segregation in health care facilities, segregation of people with disabilities in health care 
facilities, categorical insurance coverage denials of care for transition-related care, and insurance 
benefit designs that discriminate against people who arc HIV positive, among other things

Nevertheless, there is still work to be done, and the Proposed Rule seeks to divert limited 
resources away from ending discrimination De facto segregation, for example, continues to 
contribute to poorer health outcomes for Black people According to one study, over half of the 
racial disparity in survival for heart attack patients can be attributed to the lower performance of 
hospitals that serve predominantly people of color4'' And these disparities do not occur in 
isolation Black women, for example, are three to four times more likely than white women to 
die during or after childbirth Further, the disparity in maternal mortality is growing rather than 
decreasing/1 which in part may be due to the reality that women have long been the subject of 
discrimination in health care and the resulting health disparities For example, women’s pain is 
routinely undertreated and often dismissed.52 And due to gender biases and disparities in 
research, doctors often offer women less aggressive treatment, or even no treatment, for 
conditions such as heart disease " Lesbian, gay. bisexual, and transgender individuals also 
encounter high rates of discrimination in health care.** Eight percent of lesbian, gay. bisexual.

4S

Health Opportunity which would c\cniuall) become OCR would go on to ensure that licalth programs and activities 
it regulated complied with key anii-discnmmaiion laws including Section 304 of the Rehabilitation Act of 197?. 29 
u s e. § 794 (197?). Title IX of the Education Amendments of 1972. 20 U S C $ lOHI < 1972). the Age 
Discrimination Act of 1976.42 U S C. § 6101 (1976). and Section 1557 of the Affordable Care Act 42 U.S.C.
§ IS 116 (2010). among others Through robust enforcement of these laws. OCR lias worked to reduce discrimination 
in licalth care
“ See. e.g.. Serving People uiih Disobilihe.s in the Most /nlegraled Selling: Commmliy Using an<l Obnsteiul, Di p t 
OF Hi Mill AND Hum \N Skrvs. (20IX). Imps //www hhs£9\/€i\il*nglit$/foMi)di\iduals^$lKC'HMopiC$/Comiiuimiy- 

and-Olmstead/indCX hlml. Protecting the ('ml /lights ant/ Health Information Privacy /lights of People Uving 
uiih /HI’AIDS. Di p' ror Hi alth and Hi man Servs. (2018). hiiDs7/www hhs.gov/ci\ il-rifhis/for- 
indi\ iduals/spcci
(2018). hups /foww hhs gov/ci\ il-rights/for-indix idii.il^specul-topics/naiional-ongin/iiidc\ hunk Health 
Disparities, Dep'tof Health and Human Servs. (2018). httDs7A\-wAv.hhs.go>/ciMl-nghts/for-uxliMduals/spccial- 
topics/hcalth-dispantics/index hlml.
'' See Skinner ct al.. Mortality after Acute Myocardial Infarction in Hospitals that Disproportionately Treat African- 
. [meneons. NatT. Issnr. of Health I (2005).
httus/Aiw w. nebi nlm. nih nov/Dinc/articIcs/PMC 1626584/Ddf/nihiiis13060 ndf

In Itlit

. \alional Origin Discrimination. Dl p‘ I oi Hi M i ll AND Hi MAN SERVS.

Vl See Nina Martin. Illack Mothers Keep Dying After Giving llirth Shaba Irving s Story Explains llhy. NPR (Dec. 
2017). hltpsi/Avww npr.org/2017/12/l)7/56894X7X2/bhick-nioilicrs-kccp-ds iiiK-aOcr-mviiiK-binli-shalon-irvings- 
slorv-cxplams-w h\.

See id
See. eg.. Diane E. Hoffmann & Anila J. Tar/iiin. The Girl llho Cried Pam: A /tins Against Women in the 

Treatment of Pain. 29:1 J. OF L.. MED.. & ETHICS I?. l?-27 (2001),
" See, e g. Judith H Lichtman cl al. Symptom Recognition and Healthcare Experiences of Young W omen with 
Acute Myocardial Infarction, 10 J. of the Am Heart Ass'n I (2015).
*' See, eg.. When Health ( are Isn 7 ('aring. LAMBDA LKOAI 5 (2010),
hiipsi/AvwwIambda legal org/siics/dcfaiill/filcs^publicaiions/dow nloiidVwhcic-rcponwhcn-hejilili-Girc-isni- 
caring_ l .pdf. A sun cy examining discrimination against LGBTQ people in hcallh aire more than half of 
respondents reported lhai they have experienced at lc;isi one of the following i>pcs of discriminnlion m care: being 
refused needed care, hcallh care professionals refusing to louch ihcm or using excessive precautions: hcallh care
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and queer people and 29 percent of transgender people reported that a doctor or other health care 
provider had refused to sec them because of their actual or perceived sexual orientation or gender 
identity in the year before the survey.”

OCR must work to address these disparities, yet the Proposed Rule seeks to prioritize the 
expansion of existing religious refusal laws beyond their statutory requirements and create new 
religious exemptions where none had previously existed rather than using already limited 
resources to protect patient access to health care The Proposed Rule will harm patient care and 
is antithetical to OC R's mission—to eliminate discriminatory practices that contribute to 
persistent health inequality 56

The Proposed Rule Conflicts with Other Existing Federal Law

The Proposed Rule generates chaos through its failure to account for existing laws that conflict 
with the refusals to care it would create

For example, the Proposed Rule makes no mention of Title VII,57 the leading federal law barring 
employment discrimination, or current Equal Employment Opponunity Commission (EEOC) 
guidance on Title VII.5* With respect to religion. Title VII requires reasonable accommodation 
of employees* or applicants' sincerely held religious beliefs, observances, and practices when 
requested, unless the accommodation would impose an "undue hardship" on an employer ‘' For 
decades. Title VII has established the legal framework for religious accommodations in the 
workplace When a health care worker requests an accommodation. Title VII ensures that 
employers can consider the effect an accommodation would have on patients, coworkers, public 
safety, and other legal obligations The Proposed Rule, however, sets out an entirely difterent 
and conflicting standard, leaving health care employers in the impossible position of being 
subject to and trying to satisfy both Indeed, when similar regulations were proposed in 2008. 
EEOC Commissioners and Legal Counsel filed comments that raised similar concerns and stated 
clearly that Title VII should remain the relevant legal standard 40

Funhermore. the language in the Proposed Rule would seem to put health care entities in the 
position of being forced to hire people who intend to refuse to perform essential elements of a 
position even though Title VII would not require such an "accommodation " For example, there 
is no guidance about whether it is impermissible “discrimination" for a Title X-funded health 
center not to hire a counselor or clinician whose essential job functions would include counseling

professionals using harsh or abusive language, being blamed for (heir health care status: or health care professionals 
being physically rough or abusive.
" See Jaime M Grant ct al. Injustice at E\ery Turn: a Report of the XaHottal Transgeniler Discrimination Survey, 
Nat'l Gay and Lesbian T ask Forci; & N vi'i.Cm For Transoendek Equauty. 
http//»-\v\v. thctaskforcc.org/stalic_Iu ml/douTiloads'rcports/rcporls'nids_full pdf. 
v' See supra note 46.
** 42 U.S.C § 2000C-2 (1964)
* Title nioftheClMl Rights Act of1964, U S EgUAl EUP T. Om >RT1 \ITY COMM N (2018). 
hitps /Anvvv ccoc go\ / Iaws/statutes/tiljc\ ii.cfm.

See id.
60 Letter from EEOC Commissioners and General Counsel (Sept 24. 2008), available at 
lnips.//\nv« uov/ccoc/foia/leltcrs/2(H>x/tnlc\ii religious hhspioNidcr rcg.html.ccoc.
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women with positive pregnancy tests because the applicant refuses to provide non-directive 
options counseling even though the employer would not be required to do so under Title VII.61 It 
is not only nonsensical for a health care entity to be forced to hire someone it knows will refuse 
to fulfill essential job functions, but it would also foster confusion by imposing duties on 
employers far beyond Title VII and current EEOC guidance.

In addition, the Proposed Rule fails to address treatment of patients facing emergency health 
situations, including an emergency requiring miscarriage management or abortion, thereby 
inviting confusion and great danger to patient health. The Emergency Medical Treatment and 
Active Labor Act (“EMTALA”) requires hospitals that have a Medicare provider agreement and 
an emergency room or department to provide to anyone requesting treatment an appropriate 
medical screening to determine whether an emergency medical condition exists, and to stabilize 
the condition or if medically warranted to transfer the person to another facility.62 Under 
EMTALA every hospital is required to comply - even those that are religiously affiliated.63 
Because the Proposed Rule does not mention EMTALA or contain an explicit exception for 
emergencies, some institutions may believe they are not required to comply with EMTALA’s 
requirements. This could result in patients in emergency circumstances not receiving necessary 
care.

The Proposed Rule Will Make It Harder for States to Protect their Residents

The Proposed Rule will have a chilling effect on the enforcement of and passage of state laws 
that protect access to health care and prevent discrimination against individuals seeking medical 
care. The preamble of the Proposed Rule discusses at length state laws that the Department finds 
objectionable, such as state laws that require anti-abortion counseling centers to provide 
information about where reproductive health care services can be obtained or whether facilities 
have licensed medical staff, as well as state laws that require health insurance plans to cover 
abortion.64 Moreover, the Proposed Rule invites states to further expand refusals of care by 
making clear that this expansive rule is a floor, and not a ceiling, for religious exemption laws.65

Conclusion

The Proposed Rule will allow religious beliefs to dictate patient care by unlawfully expanding 
already harmful refusals of care. The Proposed Rule is discriminatory, violates multiple federal 
statutes and the Constitution, ignores congressional intent, fosters confusion, and harms patients 
contrary to the Department’s stated mission. For all of these reasons, NAPAWF calls on the 
Department to withdraw the Proposed Rule in its entirety.

61 See Rule supra note 1, at 180-181.
62 42 U.S.C. § 1295dd(a)-(c) (2003).
63 In order to effectuate the important legislative purpose, institutions claiming a religious or moral objection to 
treatment must comply with EMTALA, and courts agree. See, e.g., Shelton v. University of Medicine and Dentistry 
of New Jersey, 223 F.3d 220, 228 (3rd Cir. 2000); In In re Baby K, 16 F.3d 590, 597 (4th Cir. 1994); Nonsen v. 
Medical Staffing Network, Inc. 2006 WL 1529664 (W.D. Wis.); Grant v. Fairview Hasp., 2004 WL 326694, 93 Fair 
Empl. Prac. Cas. (BNA) 685 (D. Minn. 2006)', Brownfield v. Daniel Freeman Marina Hosp., 208 Cal. App. 3d 405 
(Ca. Ct. App. 1989); Barris v. County of Los Angeles, 972 P.2d 966, 972 (Cal. 1999).
64 See, e.g. Rule, Supra note 1, at 3888-89.
65 See id.
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Sincerely,

Jaclyn Dean
Public Policy Associate
National Asian Pacific American Women’s Forum 
j dean@napawf. org
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