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INTRODUCTION

The Plaintiffs have explained how the Rule compromises our nation’s healthcare system.
Defendants’ response cannot save the Rule from vacatur. They say that the Rule was necessary to
provide clarity, but then repeatedly decline to provide guidance on its meaning—deferring to
future “case-by-case” decision making. They say that the Rule accomplishes nothing more than
the statutes and appropriations policy riders from which it is derived, but then claim to be
empowered to design a new legal framework for employment discrimination in the healthcare
field. They say that the Rule is consistent with federal law ensuring emergency care, but do not
explain how. These assurances will not help a woman needing emergency, life-saving surgery due
to an ectopic pregnancy whose nurse refuses to scrub in. Nor will they guide Plaintiffs in staffing
their own hospitals and clinics to provide such care.

ARGUMENT

l. THE RULE WAS ADOPTED IN VIOLATION OF THE APA

A. The Rule Exceeds HHS’s Statutory Authority

1.  HHS Lacks Express Authority to Promulgate the Rule

Defendants fail to explain how any statute authorizes HHS to promulgate regulations that
interpret and implement Church, Weldon, or Coats-Snowe (“Conscience Laws”). Tellingly, they
do not identify such authority in any provision of these laws.! Rather, they argue that other
federal laws authorize HHS to promulgate the Rule. See Defs. Reply 2-4. They are incorrect.

Defendants first argue that other federal statutes allow HHS to promulgate regulations that
“correspond to or supplement” other regulations—the UAR and FAR—and that these
supplemental HHS regulations authorize the Rule. See id. at 2-3 (citing 45 C.F.R. 88 75.300(a),
75.371, and 75.500-75.520). Not so. HHS cannot grant itself, through its own regulations, the

power to promulgate legislative rules interpreting and enforcing the Conscience Laws. “[T]he

! Contrary to Defendant’s assertion, Plaintiffs did not “abandon[] argument” on any points. Defs.
Reply 2. Plaintiffs explain how the Rule diverges in substance from the Conscience Laws, see
Pls. Mot. 29-35, and in scope from the 2011 rule, see id. at 3. Unlike the instant Rule, the 2011
rule neither substantively defined a violation of the Conscience Laws nor imposed procedural
burdens on Plaintiffs. It simply identified the Office for Civil Rights (OCR) as the HHS
department that would “coordinate handling of complaints”—nothing more. See id. at 3.

1
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exercise of quasi-legislative authority by governmental . . . agencies must be rooted in a grant of
such power by the Congress.” Chrysler Corp. v. Brown, 441 U.S. 281, 302 (1979).

Defendants also argue that several statutory provisions (10 U.S.C. ch. 137, 40 U.S.C.

§ 121(c), 42 U.S.C. 881302, 18023, 18041, 18113, 263a, and 1315a, and 51 U.S.C. § 20113)
directly grant HHS the relevant authority. Defs. Reply 2-3, 5. But none of these statutes has the
required “nexus between the regulations and some delegation of the requisite legislative authority
by Congress.” Chrysler Corp., 441 U.S. at 304. Indeed, none are remotely related to the Rule. For
example, 51 U.S.C. § 20113 authorizes NASA to promulgate rules governing its operations; 10
U.S.C. ch. 137 governs procurement for the Department of Defense; and 40 U.S.C. 8121(c)
authorizes the Secretary of HHS to “issue orders and directives . . . necessary to carry out the
regulations” issued by the Administrator of General Services—not to issue his own regulations.
Moreover, the Supreme Court has held that the “housekeeping statute” (5 U.S.C. § 301) does not
authorize “substantive rules.” Chrysler Corp., 441 U.S at 310. None of the statutes cited
“contemplate[] the regulations issued.” Id. at 308.

2. Chevron Deference Is Not Appropriate or Warranted Here

Defendants argue that the Rule’s definitions are entitled to Chevron deference. Defs. Reply
4-6. They are not. Chevron applies “only ‘when it appears that Congress delegated authority to
the agency generally to make rules carrying the force of law, and the agency interpretation
claiming deference was promulgated in the exercise of that authority.”” Gonzales v. Oregon, 546
U.S. 243, 255-56 (2006). Neither the Conscience Laws nor any other statute cited by Defendants
endows HHS with the authority to issue such a legislative regulation.

In the absence of any express delegation, Defendants attempt to invoke implicit authority
(Defs. Reply 4-6), relying primarily on Barnhart v. Walton, 535 U.S. 212 (2002). But in
Barnhart, the agency undisputedly had statutory rulemaking authority (id. at 217 217 (“[a]cting
pursuant to statutory rulemaking authority”)); the question was whether it was acting pursuant to
that authority in interpreting the term “disability.” Id. at 221-22; see also Sierra Club v. Trump,
929 F.3d 670, 692-93 (9th Cir. 2019). Here, Defendants lack such statutory authority altogether.

Moreover, even if they were applicable, the Barnhart factors would not support an implicit
2
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delegation here. Defendants themselves contend that the definitions “reflect the unambiguous
meaning of the terms in the Federal Conscience Statutes,” and suggest that these laws are clear.
Defs. Reply 4. Therefore, Defendants cannot plausibly contend that the definitions are
“interstitial.” Nor are the challenged definitions necessary to the administration of the Conscience
Laws, which were implemented for decades without the Rule. Further, the regulatory definition at
stake in Barnhart had been in place for two decades, during which “Congress ha[d] frequently
amended or reenacted the relevant [statutory] provisions without chang[ing]” the accompanying
regulatory definition, signaling its assent to the agency’s interpretation. Barnhart, 535 U.S. at
220. The definitions challenged here have no similar tenure.
3.  The Rule’s Definitions Far Exceed the Underlying Statutes

The interpretation of a statutory provision begins with the plain language. U.S. v. Lillard,
935 F. 3d 827, 833-34 (9th Cir. 2019). If the language lacks a plain meaning, courts employ other
tools, such as legislative history, to interpret it.2 1d. Here, both plain meaning and legislative
history demonstrate that HHS’s definitions exceed the terms’ statutory meanings.

Assist in the Performance. Where an undefined term has an accepted meaning in the
particular area addressed by a statute, the specialized meaning governs. See, e.g., Sullivan v.
Stroop, 496 U.S. 478, 483 (1990); U.S. v. Cuomo, 525 F.2d 1285, 1291 (5th Cir. 1976). “Assist in
the performance” has an accepted meaning in the medical field: It refers to a medical professional
helping a treating doctor by physically handling instruments or the patient. Chen Dec. | 14-16;
Zevin Dec. {1 8-10. In addition to Senator Church’s statements disavowing “objection[s] from
someone unconnected to the procedure” (Pls. Mot. 32), the congressional record is replete with
references to “doctors and nurses” as the types of individuals Congress intended the law to cover.

See, e.g., 2nd RIN Ex. G (119 Cong. Rec. S9597, S9598, S9599, S9600, S9601 (Mar. 27, 1973)).2

2 Courts also use all traditional aids of statutory interpretation in a Chevron inquiry. Altera Corp.
& Subs v. Comm’r of Internal Revenue, 926 F.3d 1061, 1075 (9th Cir. 2019). Thus, in the event
the Court applies Chevron, these arguments also support a ruling for Plaintiffs under that test.

3 Defendants’ assertion that this legislative history is entitled to little or no weight is incorrect. See
Fed. Energy Admin. v. Algonguin SNG, Inc., 426 U.S. 548, 564 (1976) (statement of one of
legislation’s sponsors deserved to be accorded “substantial weight” in interpreting statute); see
also INS v. Cardoza-Fonseca, 480 U.S. 421, 432 & n.12 (1987) (the court may review legislative
history to resolve the scope of a statute).

3
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Defendants attempt to justify their broader definition of the term by citing the standard
dictionary definitions. Defs. Reply 7. But “where a phrase in a statute appears to have become a
term of art . . . any attempt to break down the term into its constituent words is not apt to
illuminate its meaning.” Sullivan, 496 U.S. at 483.* Furthermore, the standard dictionary
definitions of “assist” and “performance” underscore that Congress intended to require a close
and direct nexus to the objected-to activity: “Performance” means “the execution of an action,”
and to “assist” means “to give support or aid,” such as when “another surgeon [assisted] on the
operation.” Merriam-Webster’s Collegiate Dictionary 70,863 (10th ed. 1996).

Referral or Refer for. “Referral,” too, has an accepted meaning in the medical field: a
provider directing a patient to another provider for care. Merriam-Webster’s Medical Dictionary
defines “refer” as “to send or direct for diagnosis or treatment.” And Stedman’s Medical
Dictionary for the Health Professions and Nursing (7th ed. 2011) defines “referral” as “health
care services that are ordered or arranged.” But the definition in the Rule goes far beyond this,
sweeping in the provision of any information that could potentially assist a person in receiving an
abortion. Merely sharing information about the availability of abortions would be a “referral”
under this expansive definition. This is inconsistent with the accepted meaning of the term.

Discriminate or Discrimination. Defendants attempt to deny that HHS’s definition of
“discrimination” has any meaning at all, suggesting that it merely incorporates the underlying
statutes and provides that certain actions do not constitute discrimination. Defs. Reply 8. The
Rule’s preamble tells a different story, explaining that HHS’s interpretation requires covered
entities “to respect objections based on religious beliefs by accommodating them” but does “not
incorporat[e] the additional concept of an ‘undue hardship’ exception for reasonable
accommodations . . . .” 84 Fed. Reg. 23,170, 23,191 (May 21, 2019). It is inconceivable that
Congress intended silently to impose an unlimited accommodation obligation in the healthcare

field—where life or death may be at stake—when just a year earlier it expressly imposed a far

* Defendants cite Langandaon v. Ashcroft, 383 F.3d 983 (9th Cir. 2004) for the proposition that
the Ninth Circuit “regularly consults Merriam-Webster.” Defs. Reply 7. But that case involved e
interpretation of the word “when”—not a multi-word medical term of art.

4
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more limited religious-accommodation obligation on all covered employers in Title V11.° See also
U.S. v. Davis, 139 S. Ct. 2319, 2327 (2019); Green v. Bock Laundry Mach. Co., 490 U.S. 504,
528 (1989) (Scalia, J., concurring) (statutory terms should be understood in a manner “most
compatible with the surrounding body of law into which the provision must be integrated”).
Defendants’ expansion of “discrimination” to require accommodations that would impose undue
hardship on the employer’s business finds no support in the language of Church, Coats-Snow, or
Weldon, and its departure from Congress’s intent must be rejected.

Health Care Entity. Defendants attempt to use the word “include” in Coats-Snowe and
Weldon to dramatically expand the definition of health care entity. While Congress’s statutory
language focused exclusively on healthcare professionals and organizations, the Rule’s definition
extends to all “health care personnel,” 84 Fed. Reg. 23,264, which HHS defines as to include
clerical, dietary, house-keeping, laundry, security, maintenance, billing, and other staff “not
directly involved in patient care.” 2nd RJN Ex. C at 1. This defies the basic principle of statutory

[1%3

construction that “‘[w]here general words follow specific words in a statutory enumeration, the
general words are construed to embrace only objects similar in nature to those objects enumerated
by the preceding specific words.’”” Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 114-15
(2001). Defendants offer no response to this argument. Pls. Mot. 31-32.

The Rule Covers Scenarios Not Covered Under the Conscience Laws. By re-defining the
relevant statutory terms in this capacious manner, Defendants have expanded the universe of
potential refusers and the breadth of possible refusals far beyond anything contemplated in the
underlying statutes. For example—and in response to the Court’s question (Dkt. No. 135)—as a

result of the expanded definitions, the following illustrative scenarios that were not covered by

the Conscience Laws are now covered by the Rule:

e A receptionist refusing to schedule an abortion or housekeeping staff refusing to prepare a

% In 1964, Congress enacted Title V11, prohibiting employment discrimination on the basis

of religion without defining what constituted “religious discrimination.” Later, in a 1972
amendment to Title VII, Congress defined the term “religion,” focusing primarily on an
employer’s obligation to “reasonably accommodate” an employee’s religious practices—unless
doing so would impose undue hardship on the conduct of the employer’s business. 42 U.S.C.

8 2000e(j). The next year, Congress passed Church. Coats-Snowe and Weldon followed.

5
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room for an abortion (84 Fed. Reg. 23,186-87, 23,263-64 (definitions));

e Nursing staff refusing to provide routine “pre- and post-operative support” in connection
with abortion or sterilization procedures (id. at 23,187);

e Personnel refusing to drive a patient to an abortion in an emergency (id. at 21,188); and

e Billing staff refusing to answer questions about insurance coverage for abortion or
sterilization (id. at 23,263-64 (definitions)).

In addition, the Rule also appears to cover a hysterectomy performed to treat medical
conditions such as cancer or gender dysphoria.® Such procedures are not covered by Church’s use
of the term “sterilization,” Ettner Supp. Dec. {1 8, 16, which in medical parlance refers to
procedures undertaken for the purpose of preventing pregnancy. See, e.g., Sterilization, MAGILL’S
MEDICAL GUIDE VOL. 5 (6th ed.) (“Sterilization . . . is a permanent method of surgical
contraception.”). Indeed, HHS itself defines sterilization to mean “a form of contraception (birth
control) that is meant to be permanent.” 2nd RIN Ex. D; see also Ettner Supp. Dec. { 7. By
contrast, treatment for gender dysphoria or cancer may incidentally affect reproductive function,
but that is not its purpose. Ettner Supp. Dec. 1 14. Nonetheless, the Rule indicates that employees
could opt out of these procedures for religious reasons. That HHS intends “sterilization” within
the meaning of the Rule to cover hysterectomies is evident from the Rule’s reference to Minton v.
Dignity Health, 2019 WL 4440132 (Cal. App. Ct. Sep. 17, 2019)—in which a hospital was sued
for refusing to perform a hysterectomy to treat a transgender man’s gender dysphoria—as an
example of “requir[ing] private religious entities to perform . . . sterilizations . . . .” 84 Fed. Reg.
23,178. And nowhere have Defendants clarified that such procedures are not covered. Instead,
HHS states that it will make these determinations on a ““case-by-case basis”—meaning that in at
least some situations, they will be covered. 84 Fed. Reg. 23,205; Defs. Reply 24-25.

Finally, the Rule could also be read to cover urgent medical treatment that one might
consider to be the termination of a pregnancy, such as surgery to address bleeding due to ectopic

pregnancy. 84 Fed. Reg. 23,188. This scenario is not covered by Weldon. See 2nd RIJN Ex. H

® Critically, while no gender affirming medical treatment can be considered to be a sterilization
procedure, Ettner Supp. Dec. {1 8, 16, a vast array of gender affirming healthcare does not affect
fertility at all (e.g., chest surgery, electrolysis, vocal cord surgery), and some, such as hormone
therapy, at most have only an incidental and nonpermanent effect on fertility. Id. at 1 10-11. To
the extent that any of these are covered by the Rule, it would represent a dramatic expansion.

6
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(151 Cong. Rec. H177 (Jan. 25, 2005) (Senator Weldon: the law “ensures that in situations where
a mother’s life is in danger a health care provider must act to protect a mother’s life”)). It is not
covered by Coats-Snowe. See 2nd RIN Ex. I (142 Cong. Rec. S2269 (Mar. 19, 1996) (Senator
Coats: “[A] resident needs not to have [previously] performed an abortion . . . to have mastered
the procedure to protect the health of the mother if necessary”)). And it is not covered by Church.
2nd RIN Ex. G at S9601 (Senator Church: “[I]n an emergency situation—Iife or death type—no
hospital, religious or not, would deny such [abortion or sterilization] services.”).

But it appears Defendants believe these scenarios are covered by the Rule; thus impacting
Plaintiffs’ existing policies requiring assistance during an emergency that comply with the
underlying statutes but appear to be in conflict with the Rule. Defendants have made no statement
that the Rule does not disturb providers’ obligations to provide appropriate care in an emergency.
And although dozens of comments referenced ectopic pregnancies, the Rule mentions their
treatment only once—and never says they are not covered. To the contrary, it implies that even
transporting someone to the hospital to be treated for an ectopic pregnancy could be covered. 84
Fed. Reg. 23,188. This exceeds the scope of the underlying statutes.

B.  The Rule Conflicts With Existing Healthcare Laws

EMTALA. Defendants fail to answer Plaintiffs’ citation to multiple instances in the record
that show real patient harm from denials of emergency care. Pls.” Mot. 37, n.58. Nor do they
address the concerns about emergency care raised in the amicus briefs.” After claiming that they
are “not aware of any instance” where a facility’s entire emergency staff objected to providing
care (Defs. Mot. 24), when faced with these concrete examples, Defendants have no retort.

Moreover, Defendants still fail to explain how a rule that does not have exceptions for
medical emergencies is to be “read . . . in harmony” with EMTALA’s clear directive that a
hospital “must” provide appropriate care for emergency-room patients. Compare 84 Fed. Reg.

23,183 with 42 U.S.C. § 1395dd(a).® Defendants’ mere assurance that there will be no conflict,

’ See, e.g., Local Governments Brief, Dkt. No. 119-1 at 13 n.55 (noting that the Rule would have

a disproportionate effect on low-income patients seeking ambulance transport).

8 See also Local Governments Brief, Dkt. No. 119-1 at 12 (a minute’s delay in some life-

threatening cases can have a measurable impact on mortality rates); SEIU Local 1021 Brief, Dkt.

No. 99 at 11 (similar); App’x. 16 at 147982 (discussing staffing challenges of emergency rooms).
7
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obscures the agency’s analytical path, and does not represent a “thoughtful” or “satisfactory”
explanation. Meanwhile, the lives of patients hang in the balance. California v. U.S.
acknowledged that Weldon can be reconciled with EMTALA because Weldon allows for
emergency abortions. 2008 WL 744840, at *4 (N.D. Cal. Mar. 18, 2008). By contrast, the Rule
enables refusals of care in emergencies (including abortions), and therefore supports no such
balance with EMTALA. 84 Fed. Reg. 23,188 (contemplating refusals for ectopic pregnancies).

ACA Section 1554. In arguing that Plaintiffs’ interpretation of Section 1554 would “render
meaningless . . . many Federal Conscience Statutes,” Defs. Reply 10, Defendants ignore the
Section’s text, which forbids the HHS Secretary to “promulgate any regulation” that “creates,”
“impedes,” “interferes with,” “restricts,” or “violates” healthcare rights and access. 42 U.S.C.

§ 18114 (emphasis added). The Rule does all of that. See Pls. Mot. 35 (citing Facts 111.A-C).
Section 1554 bars administrative rulemaking, not preexisting federal conscience laws that have
coexisted with Section 1554 since its passage almost a decade ago. Defendants similarly attempt
to expand the breadth of 42 U.S.C. 8 18023(c)(2), claiming it applies generally to “federal
conscience protections,” including the Rule. Defs. Reply 11. But the provision applies explicitly
to “Federal laws”—i.e., existing federal conscience laws—not to everything tangentially related
to federal conscience protections, and certainly not to Defendants’ attempt to illegally and
unconstitutionally expand the scope of these statutes. See 42 U.S.C. § 18023(c)(2).

ACA Section 1557. The Rule allows virtually anyone remotely associated with the
provision of healthcare to discriminate against women and LGBT people. Pls. Mot. 37. In fact,
the Rule singles out these patients for discriminatory denials of care, even in emergency
circumstances.® This directly conflicts with Section 1557 (42 U.S.C. § 18116), which Congress
enacted to prohibit discrimination in healthcare. Rumble v. Fairview Health Servs., 2015 WL
1197415, at *11 (D. Minn. Mar. 16, 2015).1° Defendants make no effort to reconcile the Rule

with these vital anti-discrimination consumer protections enacted by Congress. Instead,

%84 Fed. Reg. 23,176 & n.27, 23,188, 23,251.

10 See also Edmo v. Idaho Dep 't of Corr., 2018 WL 2745898, at *9 (D. ldaho June 7, 2018); Doe
One v. CVS Pharmacy, Inc., 348 F. Supp. 3d 967, 981-82 (N.D. Cal. 2018).
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Defendants appear to rely solely on 42 U.S.C. 8 18023(c)(2); but for the reasons stated
immediately above, this argument fails. An agency interpretation that contradicts clear
congressional intent or that frustrates the policy Congress sought to implement is contrary to law
and cannot stand. Biodiversity Legal Found. v. Badgley, 309 F.3d 1166, 1175 (9th Cir. 2002).

Title X. That clinics may choose whether to provide pregnancy counseling within Title X
programs is beside the point; Congress has mandated that all Title X-funded “pregnancy
counseling shall be nondirective.” Pub. L. No. 115-245, 132 Stat. 2981, 3070-71 (2018). The
Rule’s massive expansion of definitions creates an absolute right for an individual or entity to
refuse to provide any information about abortion to Title X patients seeking pregnancy
counseling. Defendants also appear to imply that even if one employee refuses to provide Title X
service, others in the facility will ensure that services are provided, ignoring that the Rule broadly
permits intake staff to turn away patients without informing their employer or coworkers that they
have done so, denying other staffers the opportunity to provide the refused service.

C. TheRule Is Arbitrary and Capricious

Impact on Patients. The Rule was promulgated without sufficiently addressing numerous
comments demonstrating that the Rule’s expansion and prioritization of unfettered religious
objections would harm patients. Pls. Mot. 16-20. That same failure is reflected in Defendants’
brief. Defendants rely heavily on their ill-founded conclusion that the Rule will encourage more
religious people to work in healthcare, but they simply dismiss as unimportant the costs borne by
patients who need types of care that objectors will refuse to provide. Defendants contend that the
Rule “does not require any entity to refuse to provide care to patients,” Defs. Reply 15, but ignore
comments explaining that the Rule will create powerful incentives for entities to discontinue
offering the types of care likely to garner objections (see Pls. Mot. 17-18 & n.32). Defendants
also dismiss the myriad concerns raised by commenters as “far-fetched,” Defs. Reply 15, but they
offer no reasoned response to the many concrete problems that were identified—including the
Rule’s adoption of an accommodation scheme affording no emergency exceptions, its approval of
objections to providing medically necessary information to patients, and its conflicts with

providers’ longstanding policies for accommodating religious objections while ensuring the
9
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delivery of high-quality care to patients, including in emergencies. Pls. Mot. 19-20; see supra
Section 1.A.3 (providing examples of the Rule’s departures from the underlying statutes).
Defendants argue that HHS had no obligation to study the likely effects of the Rule on patients’
access to care, Defs. Reply 17, but the agency’s refusal to credit the evidence presented was
arbitrary and capricious.

Impact on Providers. Executive Order 12,866 instructs agencies to consider direct costs, as
well as “any adverse effects” the rule might have on “the efficient functioning of the economy,
private markets . . . health, safety, and the natural environment.” Exec. Order No. 12,866 §
6(a)(3)(C)(ii) (58 Fed. Reg. 51,735 (Oct. 4, 1993)). Defendants failed to consider staffing burdens
for employers who must accommodate refusals. See 84 Fed. Reg. 23,227, tbl.1 (listing quantified
and non-quantified costs that HHS considered).!! Defendants are also silent as to how providers
are supposed to address the conflicts that the Rule creates with established ethical guidelines. See
App’x 21 at 4. Defendants’ focus on exemptions from the assurance and certification
requirements also fails, as the number of regulated entities is grossly underestimated. States and
counties are counted only once each, meaning that the three public entities, for example, each
count the same amount as an individual physician’s practice, thus neglecting the many impacted
departments and agencies within the State, and the five hospitals and dozens of County- and City-
run clinics that must comply. See 84 Fed. Reg. 23,234, tbl.2.

Complaints. Despite conceding that a “large subset of [complaints received concerned]
conduct that is outside the scope of the Federal Conscience Statutes and the Rule,” Defendants
nevertheless continue to maintain that these complaints “illustrate the need for HHS to clarify the
scope and effect of the Federal Conscience Statutes.” Defs. Mot. 27. Even the complaints
attached to Defendants’ reply do not justify the Rule’s overreach. Defendants’ attack on

California laws (Exhibit 6) continues to be resolved in the courts in California’s favor;?

11 See also Institute for Policy Integrity brief, Dkt. No. 107-1 at 4-12; App’x 63 (Santa Clara) at
55812-13; App’x 162 (SFDPH) at 134792-93; App’x 41 (CMA); App’x 16 (Am. C. of
Emergency Physicians) at 147982; App’x 128 (Nat’l Fam. Plan. & Reprod. Health Ass’n) at
138111-12.

12 See Missionary Guadalupanas v. Rouillard, 38 Cal. App. 5th 421 (2019); Skyline v. Cal.
Dep’'t of Managed Health Care, 313 F. Supp. 3d 1225 (S.D. Cal. 2018); Foothill Church v.
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successful legal challenges to other state laws (Exhibits 8 & 13) are being resolved by OCR under
the current rule;*? and individual complaints (e.g., Exhibits 7 and 11) are being resolved in the
courts or by OCR under the current rule.!* Finally, the 2005 complaint, Exhibit 14, together with
documents produced in response to California’s FOIA request, suggests Defendants are grasping
to justify their overreach (“Now these are legit cases!” in reference to complaints). 2nd Palma
Dec., Ex. D. Indeed, those records show that the complaints were reviewed as an afterthought on
the eve of the proposed rule’s release on January 19, 2018. Compare id. with 2nd Palma Dec.,
Exs. F & G. The Court is not required to accept a “contrived” justification that is not “genuine.”
Dep’'t of Commerce v. New York, 139 S. Ct. 2551, 2575-76 (2019).

Title VII. The Rule greatly expands an employee’s ability to refuse to provide healthcare
services by requiring that any accommodation be voluntary and by restricting inquiry into
whether employees have religious objections to core duties. 84 Fed. Reg. 23,263 (definition of
“discrimination”). Defendants attempt to minimize the impact of this change, arguing that Title
VII’s scope is too sprawling to apply to “the more targeted conscience statutes . . . which are
health care specific.” Dfs. Reply 18. But the fact that the conscience laws are situated in a
healthcare context where employers require staff to address time-sensitive and potentially life-
threatening situations heightens, not diminishes, the need to justify a change from the well-
established Title VIl accommodation process, which has informed decades of implementing these
statutes. Pls. Mot. 25-27.

Defendants contend that they were “not required to incorporate standards from that
separate statute [Title VII],” Defs. Reply 18 (emphasis added), presumably referring to the
“undue hardship” exception in 42 U.S.C. § 2000e(j). But it is Defendants’ failure to provide even
the “minimal level of analysis” to explain how the new accommodation process will work that

makes the Rule unlawful. Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2126 (2016).

Rouillard, 371 F. Supp. 3d 742 (E.D. Cal. 2019). The letter submitted at Dkt. No. 136-2 at 10-11
surmises that the Rule would have “obviated” the need for litigation in Foothill—this would have
only occurred by the State being forced to abandon its valid law to avoid a loss of funding.

13 See, e.g., https://www.hhs.gov/sites/default/files/hawaii-ocr-notice-of-resolution-final.pdf.
14 See Pedro v. Duke University, No. 1:17-cv-00985 (M.D.N.C.), Dkt Nos. 1 (Title VIl complaint)
and 31 (dismissal); https://www.hhs.gov/sites/default/files/Tuvmmc-nov-letter_508.pdf.
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II. THE RULE VIOLATES THE CONSTITUTION

A. Spending and Establishment Clause Claims Are Ripe

Defendants’ focus on a purported absence of a concrete enforcement action ignores that the
Rule requires Plaintiffs to comply immediately with new restrictions or risk serious penalties.
Abbott Labs. v. Gardner, 387 U.S. 136, 149-50 (1967) (overruled on other grounds by Califano v.
Sanders, 430 U.S. 99 (1977)). ¥® Indeed, the Rule requires that Plaintiffs undertake extensive and
costly compliance measures that will adversely affect their policies, hiring practices, and patient
care.'® Thus, Defendants’ assertion that the Rule is not a “sea change” is disingenuous, and
indeed, is flatly contradicted by Defendants’ own Factsheet on the Rule!’ and by their estimated
implementation costs starting in year one. 84 Fed. Reg. 23,241-42; see also Aizuss Dec. 11 32-33;
Dkt. 107-1 at 11-12 (discussing additional implementation costs).

Defendants again rely on California, 2008 WL 744840, arguing that California’s Weldon
challenge did not survive a ripeness defense even though Weldon also mandated a “future course
of action.” But the Rule imposes onerous compliance requirements not grounded in Weldon. 2nd
RJIN Ex. G at S9601 (“[Weldon] does not impose any requirements on the hospital’’); S9602.

B. The Rule Violates the Spending Clause

Defendants’ Spending Clause defense fails wholesale because the Rule is not merely a
slight “adjustment” (Defs. Reply 20). See supra Section I.A. In NFIB v. Sebelius, 567 U.S. 519,
583 (2012), the Supreme Court held that the ACA’s Medicaid expansion provisions “expanded
the boundaries” of the original Medicaid program by extending eligibility from “four particular
categories of the needy” and transforming it into “an element of a comprehensive national plan to

provide universal health insurance coverage.” The same is true here, where the Conscience Laws

BDefendants claim Plaintiffs “have not been the subject of any enforcement action,” but overlook
evidence of enforcement against California, Pls. Mot. 4-5 & nn.2-3, and the Rule’s unlawful
expansion of protected entities that attempt to give standing for the complainants of the re-opened
complaint to create immediate enforcement threat under Rule. App’x. 396-98; Palma Dec. Ex. B.

16 Aizuss Dec. 11 30-35; Buchman Dec. 11 9-10; Cantwell Dec. {1 4-12; Chen Dec. 11 5-13;
Cody Dec. 11 6-10; Colwell Dec. 11 5-10; Drey Dec. {1 10-13; Hanna-Weir Dec., Ex. A (Nguyen
Dec. 11 3-9); Harris-Caldwell Dec. 1 5-16; Hinze Dec. | 3-7; Lara Dec. {1 9-11; Lorenz Dec.
1 11-21; Miller Dec. 11 3-7; Nunes Dec. 11 5-19; Parmelee Dec. { 10; Price Dec. {1 2-14; Singh
Dec. 11 3-13; Sproul Dec. 11 3-14; Toche Dec. 1 2-12; Tullys Dec. 1 2-14; Weigelt | 4.

172nd RIN Ex. E (see “scope” of changes); 2nd RIN Ex. F (announcing “new protections”).
12
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apply only to specific circumstances in which healthcare providers or certain enumerated entities
may not be required to participate in abortions, sterilizations, or certain health service programs
and research activities, but the Rule creates a singular, “comprehensive” exemption to the
performance of any healthcare service by even the most marginally involved individual or entity,
without the restraints imposed by laws that ensure safe nondiscriminatory healthcare. The Rule
thus accomplishes a shift in kind, not merely degree. 1d. And the Rule’s compliance, assurance,
and certification requirements, 45 C.F.R. § 88.4(a)(1), (2), obligate recipients and sub-recipients
to comply immediately as a condition of continued funding. 84 Fed. Reg. 23,269. The federal
government cannot use its spending power to compel states and local jurisdictions to adopt
specific policies. Cty. of Santa Clara v. Trump, 250 F. Supp. 3d 497, 533 (N.D. Cal. 2017).

And contrary to Defendants’ assertion, the switch from the word “shall” to “may” in 45
C.F.R. § 88.6(a) does not resolve ambiguities about sub-recipient liability. The Rule’s preamble
states in no uncertain terms “that recipients are responsible for their own compliance with Federal
conscience and anti-discrimination laws and implementing regulations, as well as for ensuring
their sub-recipients comply with these laws.” 84 Fed. Reg. 23,180 (emphasis added). It also says
that states and local governments may be liable for the conduct of any entity they contract with.
Id. at 23,207. And if OCR determines that there is noncompliance, the Rule authorizes it to
terminate, deny, or withhold federal funds. 45 C.F.R. § 88.7(i)(3)(iv)-(v).

The Rule thus violates the Spending Clause, as it requires states and local governments to
create a costly bureaucratic structure to ensure that the Rule’s unlawful provisions are complied
with, including by any downstream sub-recipients, whether public or private.'® NFIB, 567 U.S. at
578. But even if such a structure could be implemented, it still would not be enough to assure
compliance given the Rule’s vagueness. The administrative burdens and costs (which will also
affect providers, patients, and insurers) are unnecessary because existing laws already protect
conscience rights, while also balancing patients’ rights of access to lawful medical care. The

Rule also creates ambiguities where none existed, despite claims of greater clarity. See supra

18 Cantwell Dec. 11 6-8; Ghaly Dec.  11; Lorenz Dec. 11 12-13; Nunes Dec. 11 6-8, 13-14.
13
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Section 1.A.3. For example, the Rule protects against “discrimination” against any “health care
personnel” who denies medical care (or refuses to perform any action that has an “articulable
connection” to furthering a procedure, including a referral) on the basis of “ethical[] or other
reasons.” 84 Fed. Reg. 23,263-64. This indefinite language fails to describe the ceiling or the
floor. Plaintiffs do not have the fair notice they need to ensure compliance with the Rule. Clovis
Unified Sch. Dist. v. Cal. Office of Admin. Hr’g, 903 F.2d 635, 646 (9th Cir. 1990) (“broad
interpretations of ambiguous language” in a condition of funding violate the Spending Clause).

Defendants also fail to explain how a rule intended to robustly enforce Weldon does not
implicate funding for labor and educational programs (in addition to HHS funding).t® This
ambiguity violates the Spending Clause because it is impossible for regulated entities to know the
scope of funding that is potentially threatened. Thus, Mayweathers v. Newland, 314 F.3d 1062,
1067 (9th Cir. 2002) does not save the Rule because the “existence of the condition” is not
“explicitly obvious.” Because all such funding is at risk, the Rule’s conditions are wildly
unrelated to conscience objections. See Pls. Mot. 42.

C. The Rule Violates the Establishment Clause

1.  The Rule Burdens Third Parties, Including Plaintiffs and Patients
Plaintiffs do not argue that any burdens on third parties violate the Establishment Clause—

only that material burdens do. Pls. Mot. 43. The cases that HHS cites do not hold otherwise.”

19 See Department of Defense and Labor, Health and Human Services, and Education
Appropriations Act, 2019 and Continuing Appropriations Act, 2019, Pub. L. No. 115-245, div. B,
§ 507(d)(1), 132 Stat. 2981, 3118 (none of the funds in this “Act” may be made available to a
federal agency or program, or to a state or local government found in violation of Weldon); see
also 8 3, 132 Stat. at 2981 (defining “Act” to refer to provisions affecting funding for the
Departments of Labor, Health & Human Services, and Education).

20 Amos does not conflict with but underscores this constitutional principle. Pls. Mot. 45 & n.67.
Justice Kennedy’s separate concurrence in the judgment in Bd. of Educ. of Kiryas Joel Vill. Sch.
Dist. v. Grumet acknowledges that “[t]here is a point . . . at which an accommodation may impose
a burden on nonadherents so great that it becomes an establishment.” 512 U.S. 687, 725 (1994)
(Kennedy, J., concurring). And Gillette v. United States, 401 U.S. 437, 448-54 (1971), holds only
that the statutory conscientious-objector exemption from the draft did not unconstitutionally
discriminate between similarly situated religious objectors. Gillette did not present the question
whether the exemption impermissibly harmed identifiable nonbeneficiaries, which it did not, as
an objector’s excusal adds no meaningful burden for any identifiable individual, see, e.g.,
Geddicks & Van Tassell, RFRA Exemptions from the Contraception Mandate: An
Unconstitutional Accommodation of Religion, 49 Harv. C.R.—C.L. L. Rev. 343, 364 (2014).

14
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And HHS’s position that burdens on third parties alone are never sufficient to violate the
Establishment Clause is irreconcilable with Cutter v. Wilkerson, 544 U.S. 709, 720 (2005), Texas
Monthly, Inc. v. Bullock, 489 U.S. 1, 15 (1989), and Estate of Thornton v. Caldor, 472 U.S. 703,
709 (1985). The Rule requires employer hospitals to privilege their employees’ religious beliefs
above the employers’ own organizational missions and staffing needs. Caldor, 472 U.S.at 710.
This Court need not identify the precise threshold beyond which accommodations become
unconstitutional religious preferences because the burdens here are far greater than those that
Caldor and Texas Monthly struck down. See Pls. Mot. 43-44.
2. The Rule Impermissibly Favors Religion and Some Religious Beliefs

Governmental action also violates the Establishment Clause if its “ostensible object” or
primary effect is to advance religion, regardless of whether it also serves additional secular aims.
E.g., McCreary Cty. v. ACLU of Ky., 545 U.S. 844, 860, 863 (2005); Texas Monthly, 489 U.S. at
14-16. HHS cannot evade these constitutional restrictions by writing the Rule in purportedly
neutral terms. See, e.g., Kiryas Joel, 512 U.S. at 699 (“identification here of the [favored] group
... in terms not expressly religious” “does not end” the inquiry into whether the law affords
unconstitutional religious preferences); Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah,
508 U.S. 520, 531-33 (1993) (explaining that the Establishment Clause “extends beyond facial
discrimination” and “forbids subtle departures from neutrality”). Tacking on “moral” objections
does not alter this basic reality: The Rule is designed to, and will, favor some people’s religion
over patients’ lives and the public health.”" The Rule’s primary purpose and primary effect are to
advance religion and the particular religious beliefs that overwhelmingly supply the objections
the Rule is designed to address. HHS has been transparent about its goal: “The rule will promote
protection of religious beliefs and moral convictions. . . . As James Madison . . . wrote, ‘The
Religion then of every man must be left to the conviction and conscience of every man . . . It is

the duty of every man to render to the Creator such homage, and such only, as he believes to be

21 “Moral objections” likely count as religious objections, thus still favoring religion. See Welsh v.
United States, 398 U.S. 333, 340 (1970) (“deeply and sincerely [held] beliefs that are purely
ethical or moral in source and content” may be entitled to religious accommodation).

15
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acceptable to him.””” 84 Fed. Reg. 23,246.

Additionally, the Rule privileges religious beliefs that oppose certain procedures over those
that require the procedures or support the provision of care consistent with patients’ autonomy—a
denominational preference that cannot survive strict scrutiny under Larson v. Valente, 456 U.S.
228, 244-46 (1982). And as already explained, Pls. Mot. 45-46, because HHS is lifting burdens
on religious exercise not of its own making, the Rule impermissibly elevates favored religious
beliefs over other people’s beliefs, rights, and interests. Caldor, 472 U.S. at 709—10.22

D. The Rule Violates Patients’ Equal Protection and Due Process Rights

Defendants now concede that physicians who provide reproductive healthcare may assert
third-party standing on behalf of their patients. Defs. Reply 23. Contrary to Defendants’
assertions, Dr. McNicholas does provide “full-spectrum reproductive healthcare, including
second-trimester abortions, medical and surgical abortions in the first trimester.” 1d. at 23-24;
McNicholas Dec. 1 6. Moreover, Defendants do not counter that doctors have standing to
represent the interests of patients seeking gender-affirming care. Defs. Reply 25, n.14.%3

Defendants misconstrue the harms to the patients of the nongovernmental Santa Clara
Plaintiffs 2* as “potential downstream effects.” Defs. Reply 25. These Plaintiffs have
demonstrated, and Defendants do not deny, that the Rule will immediately empower a broad class
of individuals to delay or deny access to abortion, contraception, and gender-affirming care—

deterring these patients from seeking these services and creating strong incentives for providers to

22 In contrast, Title VII’s religious-accommodation provision ameliorates burdens on employees’
religious exercise imposed by the statute’s nondiscrimination provisions, which otherwise would
arguably bar employers even from voluntarily accommodating religion, for that is different
treatment based on religion. And by not requiring accommodations that impose more than de
minimis costs on employers or other employees, see, e.g., Trans World Airlines v. Hardison, 432
U.S. 63, 81, 84 (1977), Title VII avoids materially burdening nonbeneficiaries.

23 See Carpenter Dec. 1 5-8 (LA LGBT Center cared for a transgender woman suffering from
life-threatening medical conditions resulting from outside providers denying her medical care and
delaying her treatment); Bolan Dec. 1 5-9; Henn Dec. {{ 6-8; Pumphrey Dec. {{ 5-8; Ettner Dec.
111 21-22 (studies show a 41%-43% rate of suicide attempts among transgender patients and
patients suffering from untreated gender dysphoria have greater life-threatening health risks).

24 Contrary to Defendants’ suggestion, Defs. Reply at 23, Plaintiffs assert their equal protection
and due process claims on behalf of the patients of the non-governmental Santa Clara
Plaintiffs—medical providers, associations, and physicians. Pls. Mot. at 47-51. Plaintiffs’ free
speech claim is asserted on behalf of transgender patients specifically. Id. at 51-52.
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eliminate these services, in violation of their patients’ due process rights.?® Pls. Mot. 49-50. The
evidence demonstrates that religious and moral refusals have already harmed patients across the
country in need of this care. Id. at 16-20. The harm is inherent in the Rule itself, is not dependent
on any enforcement by HHS, and is described in detail by Plaintiffs’ declarants.?® Indeed, HHS
acknowledges these harms in the Rule itself. 84 Fed. Reg. 23,251 (describing harm to patients
that will result from denials of care under the Rule, including lack of access to services and
emotional harm); id. at 23,207 (empowering healthcare institutions to eliminate services based on
financial constraints created by moral or religious objection).

In sum, Plaintiffs have established that the Rule enables individuals and entities to delay,
deny, and otherwise obstruct patient access to abortion, contraception, and gender-affirming care
in violation of their Due Process rights. See Planned Parenthood of the Great Nw. & the Haw.
Islands v. Wasden, 2019 WL 3325800, at *5 (D. Idaho July 24, 2019) (plaintiffs stated a claim
where they alleged that a state law interfered with patients’ access to abortion care by constricting
the pool of providers; Planned Parenthood Ariz., Inc. v. Brnovich, 172 F. Supp. 3d 1075, 1090
(D. Ariz. 2016) (plaintiffs stated a claim where a state law imposed requirements on physicians
that interfered with informed consent prior to an abortion).

Moreover, the Rule targets Plaintiffs’ transgender patients via its discriminatory
mischaracterization of medically-necessary healthcare procedures sought by transgender patients
to treat gender dysphoria as “sterilization,” inviting religious and moral objections to providing
such lifesaving-care. See supra Section I.A.3. Defendants attempt to evade their purposeful
discrimination via misleading arguments that they never defined the term “sterilization” and
would consider the Rule’s application to transition-related healthcare on a “case-by-case basis.”
Defs. Reply 24-25; but see 84 Fed. Reg. 23,178, 23,205. Equating treatment for gender dysphoria

with “sterilization” is medically inaccurate, contrary to the plain meaning of the term, and ignores

25 Plaintiffs have addressed why this challenge is not foreclosed by Rust v. Sullivan, 500 U.S. 173
(1991), which does not preclude a finding that a particular funding condition imposes an undue
burden on patients’ right to abortion or other due process violation. Pls. Mot. 50-51.

26 See Barnes Dec. 11 28-31; Burkhart Dec. 1 23-25; Ettner Dec. 11 13-23, 48-56; McNicholas
Dec. 11 19-47; Phelps Dec. 1 14-28, 34-35, 42-44.
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that procedures undertaken for the purpose of sterilization are distinct from procedures
undertaken for other purposes that only incidentally affect reproductive function (such as a
prostatectomy for prostate cancer). See Ettner Supp. Dec. 11 6, 8, 14, 16; Ettner Dec. { 46; Valle
Dec. 1 13. The Rule targets transgender patients and treats them unequally by misapplying the
term “sterilization” to invite providers to deny care to transgender patients.

E. The Rule Violates Plaintiffs’ Patients’ Free Speech Rights

Defendants continue to misstate Plaintiffs’ Free Speech claims and their reliance on Rust is
inapposite. Rust was about compelled speech, whereas Plaintiffs here bring a chilled-speech claim
because the Rule prevents Plaintiffs’ patients from disclosing their transgender status, gender
identities, and medical histories, and from engaging in gendered expression, out of fear of being
denied treatment.?’ Defendants do not dispute that the Rule exacerbates transgender patients’ fear
and has the “inevitable effect of burdening,” Doe v. Harris, 772 F.3d 563, 574 (9th Cir. 2014),
LGBT patients’ speech and expression. It does not matter that this chilling depends on both
governmental and nongovernmental actors (the objecting employees), because the government
“may not induce, encourage or promote private persons to accomplish what it is constitutionally
forbidden to accomplish.” Norwood v. Harrison, 413 U.S. 455, 463, 465 (1973). The Rule cannot
satisfy the rigorous First Amendment scrutiny required because there is no sufficient justification
for its significant harms, especially when there is a readily available, workable alternative—the
policies put in place under the narrower statutes enacted by Congress.

F.  The Rule Violates Separation of Powers

The Rule need not change the amount of money or funding sources that the Conscience
Laws affect in order to violate the separation of powers. Many aspects of the Rule—the
challenged definitions; the enforcement provisions—substantively depart from the statutory
appropriation scheme adopted by Congress. The Rule changes what a regulated entity must do to
comply with the Conscience Laws and thus to receive funds that Congress has appropriated for

them. Defendants do not, and cannot, argue that this comports with the Constitution.

2" See Bolan Dec. 11 8-10; Carpenter Dec. { 11; Harker Dec. { 14; Henn Dec. { 5; Manley Dec.
8; Shanker Dec. 11 11-12; Vargas Dec. | 14.
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I11. THE CoOuRT MAY CONSIDER EXTRA-RECORD EVIDENCE

Defendants raise standing and ripeness challenges to several of Plaintiffs’ claims, yet object
to the entry of evidence establishing their justiciability. Plaintiffs are permitted to demonstrate
standing and ripeness with extra-record evidence. See California v. Azar, 911 F.3d 558, 571-73
(9th Cir. 2018) (states have standing based on declarations showing challenged regulation would
cause them economic harm); New York v. United States Dep’t of Commerce, 351 F. Supp. 3d 502,
627 (S.D.N.Y.), aff’d in part, rev’d in part and remanded sub nom. Dep’t of Commerce v. New
York, 139 S. Ct. 2551 (2019). The evidence meets these standards. See Pls. Mot. 4-11, 47-51.28

Defendants concede a court may consider extra-record evidence to determine whether an
agency considered all relevant factors and adequately explained its decision. Defs. Reply 27; see
also Asarco v. EPA, 616 F.2d 1153, 1160 (9th Cir. 1980) (it is often “impossible” for a court to
determine whether the agency considered all relevant factors unless it looks outside the record);
Wilson v. CIR, 705 F.3d 980, 991 (9th Cir. 2013). Plaintiffs’ evidence shows that Defendants
failed to consider all relevant factors (for example, by cherry-picking medical articles (Chavkin
Dec. 11 23-24)), or to explain how their decision is supported by the record (by relying on
complaints purportedly but not actually supporting the Rule (Chance Dec. 1 6-15)).2° As the
Court “tries to make sense of complex technical testimony,” see Sept. 24 Order, it may consider
explanatory declarations. Bunker Hill Co. v. EPA, 572 F.2d 1286, 1292 (9th Cir. 1977).

Moreover, because Plaintiffs’ constitutional challenges are reviewed independent of the
APA, the “court is entitled to look beyond the administrative record.” Grill v. Quinn, 2012 WL

174873, at *2 at n.8 (E.D. Cal. Jan. 20, 2012).%

28 Courts also permit plaintiffs to submit extra-record evidence on the merits of their
constitutional claims under 8 706(2)(B). See, e.g., Tafas v. Dudas, 530 F. Supp. 2d 786, 802 (E.D.
Va. 2008) (“When a court is reviewing the constitutional validity of agency action pursuant to 5
U.S.C. § 706(2)(B), it should make ‘an independent assessment of a citizens’ claim of
constitutional right.”) (quoting Porter v. Califano, 592 F.2d 770, 780 (5th Cir. 1979)); Nat’l Med.
Enters., Inc. v. Shalala, 826 F. Supp. 558, 565 n.11 (D.D.C. 1993) (allowing plaintiffs to submit
additional declaration not in administrative record); Rydeen v. Quigg, 748 F. Supp. 900, 906
(D.D.C. 1990) (allowing plaintiffs to submit two additional affidavits).

29 Defendants also take umbrage at the Cummings and Henn declarations, asserting the declarants
should have submitted comments concerning harm to LGBT people. They did. App’x 179; Supp.
App’xd 406. Defendants simply chose to disregard this harm.

30 See also Webster v. Doe, 486 U.S. 592, 604 (1988) (party is entitled to discovery related to a
19
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Finally, Defendants argue that the remedy must be tailored to redress the Plaintiffs’
particular injury, Defs. Reply 30, but seek to prohibit Plaintiffs from submitting evidence of that
injury, id. at 27-29. Defendants cannot have it both ways.

IV. THE COURT SHOULD VACATE THE ENTIRE RULE

Plaintiffs’ challenges encompass both the Rule as a whole and many of its individual
provisions. See Pls. Mot. 55; cf. Def. Reply 30. Defendants fail to identify any part of the Rule
that could be considered “lawfully promulgated,” Defs. Reply 30, if Plaintiffs prevail. This Court
should not attempt to rewrite the Rule to render it lawful. See Reno v. American Civil Liberties
Union, 521 U.S. 844, 884-85 & n. 49 (1997).

Apparently conceding that vacatur is the appropriate remedy, Defendants next argue that
relief should be limited to the parties. Defs. Reply 30. But they do not cite a single case in which
a final judgment setting aside a federal regulation has been confined in this way. Nor could they:
the few courts that have considered this novel argument have rejected it, finding it to be “both at
odds with settled precedent and difficult to comprehend.” O.A. v. Trump, 2019 WL 3536334, at
*29 (D.D.C. Aug. 2, 2019); see also Desert Survivors v. US Dep 't of the Interior, 336 F. Supp. 3d
1131, 1134 (N.D. Cal. 2018); New Mexico Health Connections v. HHS, 340 F. Supp. 3d 1112,
1183 (D.N.M. 2018).%! This Court should not be the first in the nation to limit relief under the
APA in this way.

CONCLUSION

The Court should grant Plaintiffs” motion, vacate the Rule, and deny Defendants’ motion.

constitutional claim even in a case with an APA claim); Rydeen v. Quigg, 748 F. Supp. 900, 906
(D.D.C. 1990); Puerto Rico Pub. Hous. Admin. v. U.S. Dep’t of Hous. & Urban Dev., 59 F. Supp.
2d 310, 327-28 (D.P.R. 1999); Vietnam Veterans of Am. v. C.I.A., 2011 WL 4635139, at *5 (N.D.
Cal. Oct. 5, 2011); Bolton v. Pritzker, 2016 WL 4555467, at *4 (W.D. Wash. Sept. 1, 2016);
Carlsson v. U.S. Citizenship and Immigration Servs., 2015 WL 1467174, at *13 (C.D. Cal. Mar.
23, 2015); J.E.F.M. v. Lynch, 2015 WL 9839679, at *1 (W.D. Wash. Aug. 27, 2015).

81 In Gill v. Whitford, 138 S. Ct. 1916 (2018), the plaintiffs claimed that their voting rights were
affected by partisan gerrymandering. The Supreme Court held that the remedy “require[d]
revising only such districts as are necessary to reshape the voter’s district” (id. at 1921), but never
suggested the revisions would apply only to the parties.
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

CITY AND COUNTY OF SAN FRANCISCO,
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VS.

ALEX M. AZAR I, et al.,
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STATE OF CALIFORNIA, by and through
ATTORNEY GENERAL XAVIER BECERRA,
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VS.
ALEX M. AZAR, et al.,
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Plaintiffs” Second Request for Judicial Notice in Support of Plaintiffs” Reply in Support of Mot. for Summ. Jdg.

(Nos. 19-2405 WHA, 19-2769 WHA, 19-2916 WHA)
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In support of Plaintiffs’ motion for summary judgment and in support of their opposition to

Defendants’ motion to dismiss or, in the alternative, for summary judgment, Plaintiffs

respectfully request that the Court take judicial notice of the following under Federal Rules of

Evidence, rule 201 and Lee v. City of Los Angeles, 250 F.3d 668, 688-89 (9th Cir. 2001) (stating

that the court may take judicial notice of public records):

1.

Food and Drug Administration’s, “Importance of Influenza Vaccination for Health
Care Personnel,” available at https://www.fda.gov/vaccines-blood-biologics/lot-
release/importance-influenza-vaccination-health-care-personnel. A true and correct
copy is attached hereto as Exhibit C.

U.S. Department of Health and Human Services (HHS), Office of Population Affairs,
definition of “sterilization,” available at https://www.hhs.gov/opa/pregnancy-
prevention/sterilization/index.html. A true and correct copy is attached hereto as
Exhibit D.

HHS, “Factsheet, Final Conscience Regulation,” available at
https://www.hhs.gov/sites/default/files/final-conscience-rule-factsheet.pdf. A true and
correct copy is attached hereto as Exhibit E.

White House, Remarks by President Trump at the National Day of Prayer Service,”
available at https://www.whitehouse.gov/briefings-statements/remarks-president-
trump-national-day-prayer-service/, referencing issuance of final rule on May 2, 2019
(see https://www.hhs.gov/about/news/2019/05/02/hhs-announces-final-conscience-
rule-protecting-health-care-entities-and-individuals.html). A true and correct copy is
attached hereto as Exhibit F.

Excerpts from the congressional record from the 93rd Congress (Senate), Vol. 119,
dated March 27, 1973. A true and correct copy is attached hereto as Exhibit G.
Excerpts from the congressional record from the 109th Congress (House of
Representatives), Vol. 151, dated January 25, 2005. A true and correct copy is

attached hereto as Exhibit H.

2

Plaintiffs” Second Request for Judicial Notice in Support of Plaintiffs” Reply in Support of Mot. for Summ. Jdg.

(Nos. 19-2405 WHA, 19-2769 WHA, 19-2916 WHA)
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7. Excerpts from the congressional record from the 104th Congress (Senate), VVol. 142,

dated March 19, 1996. A true and correct copy is attached hereto as Exhibit 1.

Respectfully Submitted,
Dated: October 10, 2019

XAVIER BECERRA

Attorney General of California
KATHLEEN BOERGERS

Supervising Deputy Attorney General

/s/ Neli N. Palma

NELI N. PALMA

KARLI EISENBERG

STEPHANIE YU

Deputy Attorneys General

Attorneys for Plaintiff State of California, by
and through Attorney General Xavier Becerra

3

Dated: October 10, 2019

DENNIS J. HERRERA

City Attorney

JESSE C. SMITH

RONALD P. FLYNN
YVONNE R. MERE

SARA J. EISENBERG

JAIME M. HULING DELAYE
Deputy City Attorneys

By: /s/ Sara J. Eisenberg

SARA J. EISENBERG

Deputy City Attorney
Attorneys for Plaintiff City and
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Plaintiffs” Second Request for Judicial Notice in Support of Plaintiffs” Reply in Support of Mot. for Summ. Jdg.

(Nos. 19-2405 WHA, 19-2769 WHA, 19-2916 WHA)
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EXHIBIT C
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Importance of Influenza Vaccination for Health Care
Personnel

With the annual influenza season underway, the Food and Drug Administration (FDA)
is urging health care organizations to ensure that influenza vaccination programs are
available for health care personnel (HCP).

Because unvaccinated HCP can be a primary cause of outbreaks in health care settings,
annual workplace immunization programs decrease the likelihood of contracting
influenza and the chance of infecting others. Therefore, the mission to ensure patient
safety in each health care setting should include influenza vaccination of personnel.

Despite the benefits of immunization, CDC estimates that only 40% of the nation’s
HCP are vaccinated each year. Studies have shown that low vaccination rates among
HCP contribute to influenza outbreaks in hospitals and other health care settings,
needlessly putting patients at an increased risk of contracting influenza and suffering
from its potential major complications. Annual immunization of caregivers protects
employees, their families and patients, and may reduce influenza-related deaths
among persons at high risk for complications from influenza.

HCP refers to all paid and unpaid persons working in health-care settings who have
the potential for exposure to patients and/or to infectious materials, including body
substances, contaminated medical supplies and equipment, contaminated
environmental surfaces, or contaminated air.

HCP might include (but are not limited to) physicians, nurses, nursing assistants,
therapists, technicians, emergency medical service personnel, dental personnel,
pharmacists, laboratory personnel, autopsy personnel, students and trainees,
contractual staff not employed by the health-care facility, and persons (e.g., clerical,
dietary, house-keeping, laundry, security, maintenance, billing, and volunteers) not
directly involved in patient care but potentially exposed to infectious agents that can
be transmitted to and from HCP and patients.

These recommendations apply to HCP in acute care hospitals, nursing homes, skilled
nursing facilities, physician’s offices, urgent care centers, and outpatient clinics, and to
persons who provide home health care and emergency medical services.

https://www.fda.gov/vaccines-blood-biologics/lot-release/importance-influenza-vaccinatio... 10/7/2019
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One hospital evaluated the impact of vaccination on HCP and hospitalized patients
and saw an increase in immunization coverage from 4% to 67% over 12 flu seasons.
During that timeframe, laboratory-confirmed influenza cases among HCP decreased
from 42% to 9%. In addition, nosocomial (hospital-acquired) influenza cases among
patients decreased from 32% to 0%.

Studies have shown that some of the primary deterrents to immunization are concerns
related to the safety and efficacy of the influenza vaccine. But, each year the vaccine
undergoes a review by FDA to assure its safety and potency before it is approved for
immunization of the public. The misconception that the vaccine causes influenza, and
the mistaken belief that they are not at risk is also another reason why many HCP
don’t get vaccinated.

The fact is that healthy adults can pass the influenza virus to someone else one day
before symptoms begin, and they can continue to infect others up to five days after
getting sick. Therefore, it is possible for a healthy adult to unknowingly spread the
virus to patients at high risk for serious complications from influenza.

This risk has been one of the primary factors in motivating many major professional
medical societies to endorse and publish recommendations requiring HCP with direct
patient care to be immunized. In fact, some states and health agencies have adopted
mandatory immunization programs to help decrease the likelihood of contracting
influenza and the chance of infecting others.

The initiative to improve influenza vaccination for HCP is supported by the
Department of Health and Human Services (HHS), the National Foundation for
Infectious Diseases (NFID), the Infectious Disease Society of America, the American
College of Physicians, and the Joint Commission on Accreditation of Health Care
Organizations (JCAHCO).

FDA urges health care facilities to educate their HCP regarding the benefits of
influenza vaccination and potential health consequences of influenza illness for
themselves and their patients. Health care systems are encouraged to implément or
expand immunization programs for patients and staff. In an effort to improve
vaccinations rates among HCP, HHS has developed the Health Care Personnel
Initiative to Improve Influenza Vaccination Toolkit. This kit offers health care systems
a comprehensive educational packet designed to help implement, or enhance existing,
annual influenza vaccination programs.

https://www.fda.gov/vaccines-blood-biologics/lot-release/importance-influenza-vaccinatio... 10/7/2019
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Resources For You

+ La Importancia de la Vacunacién para el Personal Relacionado con el Cuidado de
la Salud (/vaccines-blood-biologics/lot-release-biologics/la-importancia-de-la-
vacunacion-para-el-personal-relacionado-con-el-cuidado-de-la-salud)

{
https://www.fda.gov/vaccines-blood-biologics/lot-release/importance-influenza~vaccinatio... 10/7/2019




Case 3:19-cv-02769-WHA Document 130-1 Filed 10/10/19 Page 10 of 72

EXHIBIT D
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HHS.gov

Office of Population Affairs

U.S. Department of Health & Human Services

Sterilizatidn

Sterilization is a form of contraception (birth control) that is meant to be permanent.

* Tubal ligation (females)

» Tubal implant (females)

» Vasectomy (males)

@} Find a Family Planning Clinic
ENTER CITY, STATE OR ZIPCODE SEARCH

Such as "Washington, DC" or "20002"

Content created by Office of Population Affairs

Content last reviewed on August 25, 2016

o020

& I OFFICE OF
. POPULATION
) 1 aepnins

https://www.hhs.gov/opa/pregnancy-prevention/sterilization/index.html

10/7/2019
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EXHIBIT E
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Final Conscience Regulation
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Purpose of the New Regulation

This rule gives effect to longstanding laws that broadly protect individuals, health care
entities, and providers from discrimination in health care by government or government-
funded entities because of the exercise of religious belief or moral conviction.

The rule ensures that, among other things, healthcare professionals will not feel
compelled to leave the practice of medicine because they decline to participate in actions
that violate their conscience such as abortion, sterilization, or assisted suicide. It also
protects the right of diverse faith-based health care institutions to retain their religious
beliefs and identity as part of their mission of serving others.

The rule addresses a lack of knowledge of rights and obligations under HHS-funded or
administered health programs and corrects misunderstandings about conscience
protections.

The 2011 rule provided inadequate enforcement of conscience rights by only providing
for handling complaints based on three federal conscience protection laws. This final
rule implements approximately 25 federal conscience protection provisions, and provides
significant tools and mechanisms appropriate for enforcing the conscience protections
passed by Congress. These tools are needed in light of the substantial growth in
conscience complaints received by the HHS Office for Civil Rights (OCR).

Main Regulatory Provisions
The rule revises the existing HHS conscience regulations in scope and procedure:

(1) Scope: The final rule creates greater parity in OCR’s enforcement of civil rights laws
by implementing enforcement mechanisms for federal health care conscience and
associated anti-discrimination provisions. The current rule, issued in 2011, covers only
three conscience statutes, while this final rule covers a total of 25 provisions passed by
Congress. The rule provides greater specificity concerning what conscience laws require
and ensures that the government or government-funded entities are not unlawfully
discriminating against individuals, health care providers, or health care entities.
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(2) Procedure: Similar to other civil rights laws, the final rule implements robust
enforcement tools at HHS to protect conscience rights, including the authority to:
» Investigate complaints.
* Initiate compliance reviews.
» Conduct investigations.
*  Supervise compliance within HHS.
* Make enforcement referrals to the Department of Justice in coordination
with the HHS Office of the General Counsel.
-=  Remediate the effects of discrimination in coordination with other funding
components in HHS, which may include withholding federal funds, as
_appropriate.

o The rule requires certain recipients of federal funds from HHS:

= To submit assurances and certifications to HHS that they are in
compliance with federal health care conscience laws.

» To fully comply with the requirements of federal conscience laws.

= To keep records to establish compliance.

»  To cooperate with OCR’s enforcement activities.

» Not to intimidate or retaliate against those who file complaints with OCR,
alleging violations of federal conscience laws, or cooperate with OCR
investigations of such complaints.

» The rule incentivizes, but does not require, recipients of HHS funds to post
notices of federal health care conscience rights, or otherwise inform
patients or employees, of such rights, where applicable.

Protected Individuals and Entities

Where certain federal funds are involved, the rules protect:

Health care entities and employees who have conscience or religious objections related to
performing, paying for, referring for, providing coverage of, or providing certain
services, such as abortion, sterilization, or assisted suicide, or providing or receiving
training in abortion.

Health care professionals who decline to receive training in abortions or who attend
medical schools that don’t require abortion training, and applicants for training or study
who have conscience or religious beliefs relating to assisting or recommending abortions
or sterilizations. ,

Individuals in a health service or research activity funded by an HHS program, where
they decline to perform or assist in part of that program because of sincere religious
beliefs or moral convictions.

Patients who object to certain procedures, including screenings and mental health
treatment of children or occupational illness testing, and in other specific instances set
forth by Congress.
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Covered Entities

e Federal agencies and programs, and state and local governments receiving federal funds,
as well as certain federally funded entities.

e FEach federal conscience protection provision implemented in the final rule specifies the
types of entities to which the law applies, but these can include:

9

©)
©)
o
o

HHS

State and local governments

Public and private health providers that receive HHS funds

Universities and schools that provide health care training

Individuals and entities receiving taxpayer dollars from HHS or through particular
programs administered by HHS for health care services, insurance, provider
licensing, and research, such as through Medicare, Medicaid, Global Health
Programs, the Affordable Care Act, the Public Health Service Act, and HHS’s
annual appropriations acts.

Conscience Protections under the Rule

The conscience protections covered by the rule include:

The Church Amendments.

The Coats-Snowe Amendment.

The Weldon Amendment.

Affordable Care Act conscience protections regarding abortion coverage, assisted
suicide, and provisions prohibiting the discriminatory denial of a religious
exemption from the individual mandate.

Section 1553 of the Affordable Care Act concerning the right to not participate in
assisted suicide.

Certain conscience protections under Medicare Advantage and Medicaid.
Conscience protections concerning advance directives with respect to certain
HHS-funded programs.

Conscience protections for Global Health Programs administered by HHS or
funded by HHS appropriations.

Conscience exemptions for patients from certain specified health care services.
Conscience protections for religious nonmedical health care institutions and
patients who seek religious nonmedical care.

Procedural History

The rule follows a 60-day comment period ending March 27, 2018. During that time,
HHS received 242,216 comments in 72,417 submissions. HHS analyzed and carefully
considered all comments submitted from the public on the proposed conscience
regulation and made appropriate modifications before finalizing. The rule goes into effect
60 days after it is published in the Federal Register, which is pending.

(May 2, 2019)
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REMARKS

Remarks by President Trump at the National
Day of Prayer Service

e LAW & JUSTICE

Issued on: May 2, 2019

K ok

Rose Garden
11:23 AM. EDT

THE FIRST LADY: Good morning. Welcome to the White House. Please bow your heads

for a prayer.

The Lord bless you and keep you; the Lord makes his face to shine upon you and be

gracious to you; the Lord lift up his countenance upon you and give you peace. Amen.

Mr. President.

THE PRESIDENT: Thank you very much, honey. Thank you. (Applause.) Please. Thank
you very much. And thank you, Melania, for the great job you do as First Lady. People
love you. No matter where I go, they love you. (Applause.)

On this National Day of Prayer, the First Lady and | are absolutely delighted to welcome

all of you to the White House. Avery special occasion for us; [ know it is for you, too. The

White House is a very, very special place.
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I’d like to begin by sending our prayers to the people of Venezuela in their righteous
struggle for freedom. (Applause.) The brutal repression of the Venezuelan people must
end and it must end soon. People are starving. They have no food. They have no water.
And this was once one of the wealthiest countries in the world. So we wish them well.

We’ll be there to help, and we are there to help. Thankyou.

Very importantly, this morning, we’re grateful to be joined by our representatives — and
great representatives they are. And | want to start with somebody who’s very special to
the success of our administration. We’re doing things that haven’t been doneinalong

time, including an economy that may be the best ever. (Applause.) And he’s been a big,

big help. You’ll never guess who that is: Mike Pence, Vice President. (Applause.)

And also a wonderful lady and a real friend of the Trump family, and a tremendous wife, |

can say that: Karen Pence. (Applause.) Thank you, Karen.

We're also glad to have with us Secretary Sonny Perdue. Sonny. Where is Sonny? Stand

up, Sonny. Agriculture. (Applause.)
Secretary of Housing, Ben Carson. Great job, Ben. Great job. (Applause.)

Deputy Secretary Eric Hargan and Ambassador Sam Brownback. Thank you both very

much. (Applause.) Thankyou. Thank you very much.

Oh, I'm looking at that beautiful red hair. Will you please stand up? (Laughter.) What a
— what a — huh? What a voice. What a voice. Huh? You’re so great. You better — you

better come up here. (Laughter.) Great to have you.

" Thanks also to the many faith leaders from across the country with us today. Special,
special people. And one of the things I’'m most proud of is the Johnson Amendment.
You can now speak your mind and speak it freely. (Applause.) | said | was going to do
that. Itold Paula White, who | want to thank so much for everything she’s done. Paula.

(Applause.)
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That was one of the things | said: They took away your voice, politically. And these are
the people | want to listen to, politically, but you weren’t allowed to speak. They would
lose their tax-exempt status. That’s not happening anymore. So we got rid of the

Johnson Amendment. That’s a big thing. (Applause.)
And also, | want to very much thank somebody who has done a fantastic job: President
of the National Day of Prayer, Dr. Ronnie Floyd, and along with Reverend Rivera. Thank

you, Ronnie. Greatjob. I saw you this morning. (Applause.) Thank you very much.

Father Trullols. Where are you, Father? Father. Stand up please, Father. (Applause.)

Thank you very much, Father.
Mrs. Bachu. Thank you very much. Thank you very much. (Applause.)

Chaplain Agbere. Great having dinner with you last night. Great, Chaplain. (Applause.)

Thank you very much.

Rabbi Cohen. (Applause.) Thank you, Rabbi. Great being with you.

And the Prestonwood Baptist Church Choir. Wow. (Applause.) Great job.

On this special day, we join communities and congregations across our country in
continuing a great tradition that helped build our nation. And we have built it, now,
stronger than ever before. They’re starting to find out.

In March of 1776, as the Founders prepared to draft the Declaration of Independence, the
Continental Congress asked everyone to join in a day of prayer and fasting for the “Cause
of Freedom.” They go hand in hand. It’s a beautiful thing to watch.

Today, we give thanks for this magnificent country. And we proudly come together as

one nation under God. (Applause.) And one of the things that Mike and | were discussing

just a little while ago: People are so proud to be using that beautiful word, “God.” And
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they’re using the word “God” again. And they’re not hiding from it. And they’re not
being told to take it down. And they’re not saying, “We can’t honor God.”

“In God we trust.” So important.

Alittle thing on the campaign, but it wasn’t such a little thing to me: When | first started
four years ago — haven’t been doing this so long; we did a good job — but when | first
started campaigning, people were not allowed or, in some cases, foolishly ashamed to
be using on stores “Merry Christmas,” “Happy Christmas.” They’d say “Happy
Holidays.” They’d have red walls and you’d never see “Christmas.” That was four years
ago. Take a look at your stores nowadays. It's all “Merry Christmas” again. (Applause.)

“Merry Christmas” again. They're proud of it.

| always said, “You’re going to be saying, “Merry Christmas” again. And that’s what’s

happened.

As we unite on this day of prayer, we renew our resolve to protect-communities of faith
and to ensure that all people, and all of our people, can live and pray and worship in

peace. (Applause.)

In recent months — it’s been pretty tough — we’ve seen evil and hate-filled attacks on
religious communities in the United States and all around the world. One month ago,

three historically black churches were burned, tragically, in Louisiana.

In Sri Lanka and New Zealand, hundreds of Christians and Muslims were brutally
murdered at their places of worship. In October, an anti-Semitic killer attacked the Tree
of Life Synagogue in Pittsburgh. That was a horrible event. The First Lady and | went. To

see that was not even believable.

And last week, a gunman opened fire at a Synagogue in Poway, California, while Jewish

families celebrated the last day of Passover. We mourn for the loss of one extraordinary
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member of that congregation, Lori Gilbert-Kay, who stood in front of the shooter and

gave her life to protect her rabbi. Anincredible man and an incredible person.

This morning, we are privileged to be in the presence of heroes who raced after the

murderer and helped disru pt the attack at the Poway Synagogue: Army Veteran Oscar

Stewart and Border Patrol Agent Jonathan Morales. Please stand. (Applause.) Please

stand. Come.

MR. STEWART: Oh, thisis incredible. | just want to say everything that the President has

said, | echo. We need to be strong as a good of people that love God, whether you call

him Muhammad, whether you call him Shiva, whether you call him Yahweh, HaShem,

whatever. We need to be strong because that’s the only way we’re going to defeat evil.

And just — and do not be afraid to be who you are. Be proud and lift yourself up. That’s

all I have to say.

THE PRESIDENT: Beautiful. That’s beautiful.

MR. STEWART: Thank you, President. | appreciate it.

THE PRESIDENT: That’s beautiful. Please.

MR. MORALES: Good morning, all. I’'m a Border Patrol Agent assigned to the El Centro

Station — the El Centro sector in California.

And like President Trump said, we were celebrating our last day of Passover. It was
supposed to be a joyous, festive event, and we were attacked with our backs turned.

But, you know, brave people stood up and confronted this person, and we ended the

situation the best we could, with the resources we had.

And like | said, I’d like to use a quote from (inaudible) Rebbe. He said, “In order to fight

these random acts of violence, we must continue to do random acts of kindness.” And
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all of us keep doing mitzvah and good deeds, and we will overcome this evilness.

(Applause.)

THE PRESIDENT: Incredible job both of you have done. Your bravery is an inspiration to

us all.

Wé’re also profoundly honored to be joined by somebody that I've gotten to know a little
bit by telephone. | had a — what was going to be about a one-minute conversation just
to express my sorrow and gratitude and everything else you could express, and it ended
up being abAout 25 minutes. And it was a very warm — he’s a very warm, incredible

man: Yisrowel Goldstein —Rabbi.

And P’ll tell you, it wasn’t in the schedule, but, Rabbi, I'd love to bring you up because
there was nobody that expressed the horror and the beauty of what you represent better
than you did. And | very appreciate it, Rabbi. | know you’re here with your son and your

brother. | very much appreciate it. Please come up and say a few words. (Applause.)

RABBI GOLDSTEIN: Just five days ago, Saturday morning, | faced evil and the worst
darkness of all time, right in our own house of worship, right at Chabad of Poway. | faced
him and | had to make a decision: Do | run and hide? Or do I stand tall and fight, and
protect all those that are there? We cannot control what others do, but we can control

how we react.

My dear Rebbe, Rabbi Menachem Mendel Schneerson, taught me the way we react to
darkness is with light. It was that moment that | made a decision: No matter what
happens to me, I’'m going to save as many people as possible. | should’ve been dead by
now, based on the rule of statistics. | was in the line of fire, bullets flying all the way. My
fingers got blown off, but I did not stop. The Rebbe taught me, as a Jew, you are a
soldier of God, you need to stand tall and stand fast, and do whatever it takes to change

the world.
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My life has changed forever, but it changed so | could make change and | could help
others learn how to be strong, how to be mighty and tall. Many have asked me, “Rabbi,
where do we go from here? How do we prevent this?” And my response is what my
Rebbe told me when President Ronald Reagan was shot. The Rebbe said, “We need to go
back to the basics and introduce a moment of silence in all public schools” — (applause)
— “so that children, from early childhood on, could recognize that there’s more good to
the world, that they are valuable, that there is accountability, and every human being is

created in God’s image.”

If'something good could come out of this terrible, terrible, horrific event, let us bring

back a moment of silence to our public school system.

| also want to thank the United States of America. I'd like to thank our dear, honorable
Mr. President for being, as they say in Yiddish, a “mensch par excellence.” (Applause.)
Mr. President, when you called me, | was at home weeping. You were the first person
who began my healing. You heal people in their worst of times, and I'm so grateful for

that. (Applause.)
THE PRESIDENT: So beautiful. That’s so beautiful. Thank you. (Applause.)

RABBI GOLDSTEIN: You have helped me bring great honor to Mrs. Lori Kaye, a blessed
memory, a 60-year-old dear friend of our congregation. I've known her for 25 years. A
staunch volunteer. She worked for the Friendship Circle, an organization that helps
children with special needs. This year, on June 2nd, we’re doing a march in her memory
to show that nothing is going to stop us. We’re going to march with victory, and you

helped us bring Lori Kaye great honor.
And God bless you, and God bless America. (Applause.)

THE PRESIDENT: Thank you, Rabbi. Beautiful. Thank you very much.
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Such beautiful words. A great man. And he said this is my greatest moment in life, to go

from darkness to the White House. (Laughter.) Right? That’s great. Beautiful. Thank

you very much, Rabbi. Appreciate it. Anything we can do. You know that. (Applause.)

And truly, your courage and your grace and devotion touches every heart and soul in

America. We’re blessed by having you and your family here with us today. Thank you,

Rabbi. And please give our regards to everybody. That was a tough, tough period of

time.

We will fight with all of our strength and everything that we have in our bodies to defeat

anti-Semitism, to end the attacks on the Jewish people, and to conquer all forms of

persecution, intolerance, and hate. (Applause.) You know that. You know that, Rabbi.

Every citizen has the absolute right to live according to the teachings of their faith and

the convictions of their heart. This is the bedrock of American life.

To protect this heritage, my administration has strongly defended religious liberty — two

words you haven’t heard too much about for a long period of time. But now you’re

hearing it all the time: religious liberty. (Applause.)

Earlier this week, | took action to ensure that federal employees can take paid time off to

observe religious holy days.

And just today, we finalized new protections of conscience rights for physicians,

pharmacists, nurses, teachers, students, and faith-based charities. (Applause.) They've

been wanting to do that for a long time. Right, Mike? They’ve been wanting to do that

for alongtime. It happened today.

Together, we are building a culture that cherishes the dignity and worth of human life.

Every child, born and unborn, is a sacred gift from God. (Applause.) Thank you. Thank

you very much.
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In addition, | am committing to you today that my administration will preserve the
central role of faith-based adoption and foster care agencies to care for vulnerable
children, while following their deeply held beliefs. (Applause.) And those are words you

probably never thought you’d ever hear.

To give former inmates a second chance at life, we passed criminal justice reform.
lvanka, stand up. (Applause.) lvanka Trump and Jared. lvanka and Jared worked so
hard.

Now, for the first time, faith-based organizations can serve federal prisoners. They can

take care of the people in and they can take care of prisoners as they get out.

And we’ve had the greatest success because of the economy being so strong, where
people leaving prison — now on a much more fair basis — but people leaving prison can
get job. And they’ve done incredibly well. Employers who would never have done that
before because there was a stigma, obviously. There was a pretty tough stigma. So they
wouldn’t go that route and people would end up back in prison. But now employers that

would not have done that before are doing it, and they’re so happy.
| know somebody who'’s put on seven prisoners — former prisoners — and he told me,
“You have no idea how really great they are, how good they are.” He actually said,

“They’re better than most of the other people working there.” (Laughter.)

So that’s a tremendous thing. That’s probably the first time in — since the beginning of

this great nation, where they’re doing so well. So we hope they keep it up.

The economy is helping. The economy is helping. But now they’re helping themselves,

and they’re doing a fantastic job.

And we’re also supporting faith-based addiction recovery programs because we

understand the power of prayer. (Applause.) And | will say our First Lady has taken to
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this. It’sincredible what she’s done. And we’re down 16 percent with opioids. Sixteen

percentis a lot. (Applause.)

And, Melania, please stand up. That’s a fantastic job you’ve done. Please. (Applause.)
Incredible. Incredible. | heard that number the first time the other day, and | said,

“That’s a lot.” Thatreally is. It’s not there, but we hope to get there.

And we're also trying very hard, through the tremendous amounts of billions and billions
of dollars that we give out to hospitals and pharmaceutical companies and everybody, to
come up with painkillers that are non-addictive, so you don’t go into the hospital with a

broken arm and come out a drug addict, which is what happens, in many cases.

So we are trying to come up and we’re getting very close to come up with a powerful
painkiller that, at the same time, is non-addictive. Wouldn’t that be nice? Right?

(Applause.) Wouldn’t that be nice?
Hello, Ralph.

Here with us today is Ashley Evans from Dayton, Ohio, who was Melania’s guest at the
State of the Union.

Two years ago, Ashley was suffering from the grip of heroin addiction when she found
out that she was pregnant. She returned to a recovery center and was welcomed by her
mentor, Angie Dennis, who was waiting at the door. Ashley and Angie developed a great
relationship. And Angie said to her, “I’'m so glad you made it back. I’ve been praying for

you.”

Today, Angie is sitting right next to Ashley. And as Ashley says, “Prayer is what got me
clean.” Beautiful words. Next week, Ashley will celebrate 16 months free from addiction.
And she’s earned back — (applause) — the custody of her beautiful daughter, Olivia, who
is here, also, right now with mom.

And, Ashley, Olivia — (a baby is heard crying.)
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Is that Olivia? | had a feeling that was Olivia. (Laughter.) I've been listening to Olivia the
entire time. (Laughter.) Olivia has dominated this service, and that’s okay.

Ashley, come on up. Say a few words, please. (Applause.)

MS. EVANS: | would just like to say that finding God saved my life. It’s been incredible.

It’s been a journey, but without Him, | could not do this.

And I’d like to say: Thank you, Angie, for helping me find Him. It’s been a crazy
experience. It's been incredible. God has been with me every step of the way, and
eVerything has worked out perfectly. | have reunited with Olivia. | havé an amazing
su‘pport systém back home, and in Columbus, Ohio. And I’'ve gotten to do some amazing

things. And that’s by the grace of God. So, thank you. (Applause.)

THE PRESIDENT: That’s fantastic. Thank you very much.

Come on up. How is she doing? Tell me. Doing great?
MS. DENNIS: Sheiis.

THE PRESIDENT: |just said, “How is she doing?”
Go ahead.

MS. DENNIS: She is so awesome. You know, the biggest honor that | could have was to
pass along to Ashley — it’s a relationship with Jesus. 1t’s a relationship. It's not a
religion. 1t’s not a bunch of rules. It's — (applause) — it’s just that personal relationship,

you know.
And if you’ll trust Him, and you do your part — you do your part, and then trust Him and
ask for help for the rest, He’ll make doors open that no man can close. You know?

(Applause.) So I’'m just honored to be a part of this.

THE PRESIDENT: Beautiful. I'm glad | asked you to do that. Thank you, dear. Thank

you. Thank you very much for those beautiful words.
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Ashley, Olivia, and Angie: Thank you for being with us and for reminding us that prayer

works miracles, and prayer saves lives. (Applause.)

And as God promises in the Bible, “Those who hope in the Lord will renew their strength.
They will soar on the wings like eagles. They will run and not grow weary. And they will
walk and not be faint.” And that’s something that Mike and | think about all the time.
Right, Mike? (Laughter.)

On this Prayer Day — what do you think, Mike? Ithink so. Hey, we deserve it.
(Applause.) Man. People say, “How do you get through that whole stuff? How do you go
through those witch hunts and everything else?” And you know what we do, Mike? We

justdoit. Right? And we think about God. That’s true. So thank you all very much.

On this Day of Prayer, we once again place our hopes in the hands of our Creator. And
we give thanks for those wondrous lands of liberty. And this.is truly the greatest of all
lands of liberty — our country. Our country is special. It will always be special. It will be
greater than ever before. We’re doing things that will make it better than ever before,
and especially for churches and synagogues and mosques and everyone else — people of
faith.

We pray that this nation — our home, these United States — will forever be strengthened
by the goodness and the grace and the eternal glory of God. Thank you very much.

Thank you. Thank you very much. (Applause.) Thankyou.

So it’s an honor to once again host so many believers in the Rose Garden. And now I’d
like to ask those who are leading us in prayer to please come up. Please come up. Some
of the great leaders. Please come up. You know who I'm talking about. Don’t be shy.
Come up, Ralph. I'see Ralph in the audience. Franklin was here. We have some great,

great people. Thank you. Please. You take over.

END 11:51 AM.EDT
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March 27, 1978

I find no sense of obligation to the
Amerleant people in an administration
policy of cutting back and terminating
health programs, If this policy is allowed
to stand, incalculable losses will be suf-
fered—some hever to be restored--in
health research, health tralning, and the
conquest of sickness and disability.

Therefore, Cohgress must set, and act
deeisively. I urge the immediate enact-
ment of the Public Health Service Act
Extension of 1973 to enable America to
get on with these absolutely essential
tasks,

AMENDMENT NO. &6

My, CHURCH. Mr. President, I call up
my amendment No, 56.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk pro-
eeeded to read the amendment.

Mr. CHURCH. Mr, President, I ask
wanimous consent that further reading
of the amendment be dispensed with.

The PRESIDING OFFICER., Without
objeotion, it is so ordered; and, without
.objection, the amendment will be printed
in the RECoRD.

The amendment is as follows:

At the end of the bill, insert the following
new sectlons:

8Ec. 6. It is hereby declared o he the polisy
of the Pederal Goveyrnment, 1n the admin-
istration of all Federal programs, that rell-
gious beliefs which progeribe the performance
of abortions or sterilization procedures. (or
1imit the circumstances under which abor-
tlons or sterillzations may be performed)
shall he respected, .

8ea. 7. Any provision of law, regulation,
contract, or other agreement to the contrary
notwlthstanding, on and after tne enactment
of the act, there shall not be imposed, ap-
plied, or enferced, {n or in connectlon with
the adminlstration of any program estabe-
lshed or flnanesd totslly or in part by the
Federal Government which provides or assists
in paying for health care services for individ-
uale or asslsts hospltals or other health care
institutions, any reguirement, condition, or
Timitation, which would result in eausing or
attempting to cause, or ohligate, any physi-
clon, other heglth care personnel, or &ny hos~
pltal or other health care Institution, to
perform, asslst in the performance of, or
make facilities or persotiuel svallable for or
to as8lst In the performance of, any abbriion
or sterllizatlon procedurs on ahy Individual,
if the performance of such shortion or steril~
zation procedure on such Individusl would
be contrary o the religlous bellefs of such
physiclan or other health care personuel, or
of the person or group sponsoring or admin-
isterlng such hospital or other nstltution.

Mr. CHURCH. Mr. President, recently
the Supreme Court of the United States
ruled in Roe, el al. v. Wade, Distriet A
torney of Dallas Couniy (41 USLW.
4213), that State laws which prohibit an
abortion during the first 3 months of a
woman's pregnancy are contrary to the
due process clause of the 14th amend-
meng to the Constitution and, therefore,
invalid. The decision, in effect, prevents
any interference in the relationship he~
tween, a doctor and an expectant mother
during early pregnancy, with regard to
her legal right to obtain an abortion.

Of course, this decision ¢an neither he
altered mor repealed by statute, sinee it
rests upon the court’s interpretation of
the Constltution, the supreme law of the
land, Nevertheless, the deciston does
ralse a serlous question as to its possible

CONGRESSIONAL RECORD —SENATE

impact upon the Federal Govermment's
extensive involvement in medicine and
medical cars,

For example, thousands of hospitals
throughout the United States have been
built, remodeled, enlarged, modernized
ar equipped ufider the provisions of the
Hili-Burton Act. Federal money made
gyailable for this purpose, has heen ex-
tended on the condition that the hos-

. pitals shall comply with certain Federal

regulations. These regulations need not
be prescribed prior to the acceptance of
the Pederal grant or loan, but may be
stipulated afterward.

Thus the requirement that hospitals,
furnished Hill-Burton funds, must prove
that charity patients secount for not less
than 3 percent of their yearly operating
costs, Tepresents a relatively recent con-
dition laid upon most hospitals afier
they hed obtained the Federal money.
Once having accepted the money, the
hospitals are subject thereafter to com-
ply with such regulations as the ¥Federal
administrative agency may choose to
Impaose.

Physicians who participate in the med-
icare and medicaid programs could find
themselves In the same predicament.
Their eligibility might eome to be con-
ditioned upon their willingness to per-
form all those services prescribed by
Federal regulations.

Given this state of the Inw, I can well
understand the deep concern being ex~
pressed by hospital adminisirators,
clergymen, and physjcians whoge reli-
gious bellefs prohlbit shortions and/or
sterilization in most cases. Catholic hos-
pltals, for example, do not permit their
faeilities to be used for the performance
of an sbortlon under ordinary cireum-
stathces, It is slmply confrary to the
Cathelic falth, regardless of what the
civil law may say.

Nothing is more fundamental to our
national birthright than freedom of reli-
gion. Religious belief must remain above
the reach of secular authority. Tt is the
Guty of Congress to fashion the law in
such a manner that no Federal funding
of hospitals, medical research, or medi-
cal care may be conditioned upon the
violation of religious precepts.

Now is the time to erect the appropri-
ate safeguards against such transgres-
sions. BEven though the Supreme Court’s
decision does not impose the obligation
upon a2 hospital, there is nothing in
existing law to prevent zealous adminis-
trators from requiring the performance
of abortions, within the lmits of the
Court's decision, as a pari of thelr reg-
ulatlons pertaining to federelly futided
programs.

This spprehehsion s anything but
whinmsy., Already a case has atrisen
which should furnish us with amnple
grounds for legislative action. A Federal
district court in Montana, in the case of
Milke and Gloria Toeylor against St. Vin-
cent Hospital, has issued a temporary
injunction. compelling & Catholic hos-
plital, contrary to Catholic belleis, to al-
low its facilities o be used for a steriii-
zation operation. The district court
based ifs jurisdiction upon the fact that
the hospital had recelved Hill-Burion
funds.

Given the Injunction issued hy the
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court against Sf, Vincent’s HMospital in
Billings, iogether with the possible ad-
ministrative ramifications of the recent
Supreme Cowrt decision on abortions,
it shownid bhe evident that a provision
needs to be written into the law io for-
tify freedom of religion &s it relates to
the Implementation of any ang all Ped-
eral programs affecting medicine and
medicel care.

For this purpose, I have calied up the
amendment that 1s now pending, and
I hope that the manager of the bill wilt
aceept 1t, The amendment woyld simply
clavify the intent of Congress with re-
spect fo the significance of accepting
PFederal funding as it might apply to the
question of performing abortions or
sterilizations in religlons affiliated hos-
pitals where such operations are con-
trary to religious bellef,

Mr. President, if Congress falls to
clarify its inteniion, then we face &
plethora of lawsults. The effect will be
s0 debilifating in many communities
that Congress ought to take timely
action to aveid ib.

Already in my own Stale, where the
people have been made aware of the
Montana decision fo which I have re-
ferred, therg has heen s striking outery.
The Ceathelic bishop in Spokane heas
spoken of eclvil disobedience. There is
open conjecture in the press that ob-
stetries divisions of Catholic hospitals
might be closed to perform operations
contrary to their religious beliefs,

Nothing in the decislon of the Su-
preme Court reguires Congress io lay
down stuch a rule, but the present law
is not expliclt on fthis point. Either we
are going to have & uniform rule Iaid
down by Congress, which has the power
to impese such conditions as it may
chocse Upon the acceptance of Federal
moeney, or we are goimg to leave this to
many different courts to decide, without
the beneflt of any explicit expression of
congressiopal Intent. That will cause
chaocs. Now it is time to speak, Now when
we are faced with the extension of these
programs, That is the purpose of the
amendment and I hope it is possible for
the manager of the bill to-accept it.

Mr, STEVENSON. Mr. President, will
the Benator yield?

Mr. CHURCH. I am happy to yield to
the distinguished Senator from Ilinois,

Mr. STEVENSON. Mr, President, first
of all I commend the SBenator from
Idzho for bringing this matier to the
attention of the Senate, I ask the Sen-
ator a question,

One need not be of the Catholic faith
or any other religions faith to feel deeply
about the worth of human life, The pro-
tectfons afforded by this amendment
run only to those whose rellgious beliefs
would be offended by the necessity of
performing or participating in fthe per-
formance of certain medical procedures;
others, for moral reasons, not necessarlly
Tor any religious bhelief, can feel equally
as strong abhout human iffe. They tco can
revere human life,

As mortals, we cannot with confidence
say, when life begins. Bub whether it is
life, or the potentiality of life, our moral
convictions as well as our religious be-
lefs, warrsnt protection from this in-
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trusion by the Government, Would,
therefore, the Senator include moral
convictions?

Wonld the Senator consider an amend-
ment on peee 2, line 18 which wounld
add to religious beliefs, the werds “or
moral”?

Mr, CHURCH. I would suggest to the
Senator that perhaps his objective could
be more clearly stated if the words “or
morel conviction” were gdded after “reli-
gious belief.” I think that the Supreme
Court in considering the protection we
glve religions beliefs has given compara-
ble treatment to deeply held moral con-
victions,

I would not he averse to amending the
language of the amendment in sach a
menner. It is consistent with the general
purpose. I see No reason why & deeply
held moral conviction ought not he given
the same treatment as a religions belief.

Mr, STEVENSON, The Senator's sug-
gestion is well taken. I thank him.

Mr, CHURCH. Mr. President, I ask
unanimous consent that my amendment
may be medified by adding, on line 18,
page 2, after the words “religious belief”,
the three words—“or moral eonvietion”.

The PRESIDING OFFICER, The Sen-
ator has g right to so modify his amend-
ment. The amendment will be so modi-
fied,

Mr. CHURCH. I thank the Senator
from Rinoels very much for the sugges-
tion he has made. I think if Improves
the amendment.

Mr. STEVENSON. Mr, President, the
U.S. Bupreme Court in itg abortion deci-
sion has found for women a new right
of privagcy in the 14th amendment and
virfually no rights under that amend-
ment for the unborn, I would have
thought that such moral questions as
when life begins and may be terminated
in the womb would best be left to the
elected representatives of the people in
their legislatures.

Belng mortals, we cannot with confi-
dence say when life begins, I belicve the
Government in all its branches should
move with the greafest reluctance to
diminish the value of human life on all
questions—whether it be the termination
of life, or iis potentiality in the womb,
or the imposition of capital punishment.

I sense 5 growing acceptance of human
1ife as but another commodity in a world
whick knows tco much of violence and
too little of the human spirit. Human
life s in danger of becoming but a {rag-
ment of an increasingly anonymous, de-
personelized collective existence. The
Government ought, it seems to me, in its
actions sanefify bhuman Iife, never
cheapen it. And when governmental de-
cisions are taken which defly the combe-
tence of mortals and risk a dbminution
of humsan life, such as the legalization

of sheortion, they should be taken by .

clected tbodies representing a public
consensus,

The Court has effectively prevented
States from prohibiting abortion during
the first 6 months of pregnancy. That
might be a proper decizslon for a State
leglslature, though I personally would
be most reluctent to permit sbortion on
demand after the first quickening in the
wornb, that is, affer the first frimester,
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The Court has not sald that the Federal
Government must affrmatively require
or encourage ahortion or sterilization in
federally supported medical facllities. To
o that far would give individuals an in-~
tolerable choice of either rejecting Fed-
erzl assistance necessary to the welfare
of the sick—or of aiding In the perform-
ance of agts they deem immoral. The
Constitution poses no such dilemma for
American citizens. It does not dictate
our moral beliefs. And I do not helieve
Congress ever intended to do s0, ¥et, a
Federal court has already required a hos-
pital to allow its facilities to be used for
the parformance of sterilization. It based
its deeision upon the fact that the hos-
pital received Hill-Burton funds Ifrom
the Federal Government,

One need not be of one raligious faith
o another to be offended by such a
governmental intrusion into the religious
beliefs of cifizens. This eould be but the
firs blow in a more general agsault Ubon
the religious and moral beliefs of individ-
unls whose only offense is a revelénce
for human jife and a professional com-~
mitment to sexrve if. A further conecern is
the possibility fhat medicel facilifies may
be forced to reject Federal support or to
cloge ohstetrieal operations. Tt is diffleult
for me to see the gains in such a policy
nge matter how one looks at it. Doctors
would not be denied the ohanee to per-
form these medicsl procedures by the
Church smendment, They can bg per-
formed often in doctors’ offices and often
in ofher facilities. No individuals will ke
denied er abortion or sterilization con-
sistent with thefr own religious or moral
convictions, if at the same time the moral
and religious convictions of others are
respected by the amendment. Some med-
cal facilifies will be closed to the per-
formsance of such medical procedures, but
the religlous and moral beliefs of those
who serve in such facflitics will be pro-
tected from intrusion by the Govern-
ment. :

I must side with the protection of deep-
felf religious and moral comvictions, even
if it canses spme ineconvenience fo doctors
and patients. I therefore commend the
Senator from XIdaho for offering his
amendment and sceepting the modifiea-
tion I proposed. That modification mere~
1y extends the protection of the amend-
ment to those who for moral, as opposed
to religious, reasens cannot in good con-
scisnce participate in medical proce-
dures which terminate 1He, or its poten-
tiality. The amendment, as modified,
mszkes it clear that no law of the Con-
gress requires a -doctor, or hospital, or
other health care psrscnnel, to perform

or allow to be performed in its facilities,

an abortjon or sterilization procedure.

Mr. GRIFFIN, Mr, President, I wish
to indicate that I support thiz amend-
ment, However, it will be necessary to
have a rollcall vote on it, X suggest the
absence of B quortm.,

Mr, CHURCH. Mr. President, will the
Benator withhold his request for a
quorum call

Mr. GRIFFIN. I withhold my request.

Mr., CHURCH. Mr. President, I ask
unanimeous consent that the distine
guished senior Senator from Delaware
(Mr. Rori) be added as a cosponsor of
the amendment.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

My, GRIFFIN, Mr, Presicdent, I renew
my request.

The PRESIDING OFFICER. The clerk
will call the roll,

The Iegiglative clerk procesded to call
theroll,

Mr, GRIFFIN, Mr. President, I ask
ynanimons consent that the order for
the guorum call be rescinded,

The PRESIDING OFFICER (Mr
Nunn}, Without objection, it is so
ordered.

Mr. GRIFFIN. Mr. President, I ask for
the yeas and nays on the pending
Church amendment.

The yeas and nays were ordered.

QUORUM CALL

Mr. KENNEDY. Mr, President, I sug-
gest the absence of a quorutm.

The PRESIDING OFFICER. The cletk
wiil call the roll.

The second essistant leglsiative clerk
proceeded to call the roll,

Mr. ROBERT C. BYRD. Mr., Presi-
dent, I ask ungnimous consent that the
order for the guorum call pe rescinded.

The PRESIDING OFFICER. Without
objectlon, it i5 5o ordered.

TNANIMOUS=CONSENT AGHEEMENT

Mr, ROBERT C. BYRD. Mr. President,
I am anthorized by the distingnished
manager of the bill (Mr. KeNnedy), the
distinguished assistant Republican leader
(Mr. GRIFFINY, the distinguished Sena-
tor from New York (Mr. Javizs), the dis-
tinguished Senator from Idaho (Mr.
Cuorex), and the distinguisherd Senator
from Florida (Mr. (husNey) o propose
the following unanimous-consent re-
guest:

I ask unanimous consent that time on
the bill presenily before the Senate be
Iimited to 1 hour, to be equally divided
between the distinguished Senafor from
Massachusetls (Mr. KrNNepY) and the
distinguished Senator from New York
(Mr. Javirs) ; that time on the pending
amendment by the distinguished Senator
from Idaho (Mr, CEURCE} be limited to
1 hour, to be equally divided between the
distinguished author of the amendment
(Mr. Crurcx) and the distinguished '
Senator from New York (Mr. Javirs),
that time on the amendment by the dis-
tinguished Senatoy from Florida (Mr.
Gurney) be limited to 1 hour, to be
equally divided between the distin-
guished author of the amendment (Mr.
GurNEy) and the distingulshed manager
of the bill (Mr. KenNepY); that time on
any other amendment, debstable motion,
or appeal be limited to 30 minutes, to be
equally divided and controlled in the
usual form; that Sensators in cohtrol of
the time on the bill may pield therefrom
to any Senator on any amendment, de-
batable motion or appeal; that no
amendments not germane be in order
with the exception of the aforemen-
tioned amendments in the event they
may not be consldered germane; and
that the time begin running on the hill

"or the Church amendment at 2 pm,

today.
Mr. JAVITS. Mr. President, will the
Senator from West Virginia yleld?
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Mr., LONG. My, President, I object. I
objeck.

The PRESIDING OFFICER (Mr.
NusN). Objection is heard.

Mr. ROBERT ¢. BYRD, Mr. President,
1 suggest the absence of a quorum.

The PRESIDING OFFICER, The clerk
witl call the roll.

The legislative clerk proceeded to eall
the roll,

Mr, ROBERT C. BYRD, Mr, President,
I ask nmanimous consent that the oxder
for the auorum eall he rescinded,

The PRESIDING OFFICER. Without
-objectlon, 16 is so ordered. -

Mr. ROBERT C, BYRD. Mr, President,
was it not the understanding of the
Chair on the agreement which I pro-
posed just & moment ago, if accepled,
that the time thereon wouwld begin run-
ning only &t 2 p.m. today?

The PRESIDING OFFICER, That was
the statement made, yes,

Mr, ROBERT . BYRD. I thenk the
Chair and I renew my request,

The PRESIDING OFFICER, Is there
objection to the wmanimous-consent re-
quest of the Senator from West Vir-
ginia?

My, JAVITS. May I ask the Senator if
he would now nropose thet we recess un-
1 2 o’clock?

Mr. ROBERT €. BYRD..I think there
will be some legislative history to be
made first, after which the distinguished
manager of the bill, at his discretion, will
recess the Senate until 2 p.m. today.

The PRESIDING OFFICER, Is there
ohjection to the unanimous-consent re-
gquest of the Senator from Wesh Vir-
ginia? The Chair hears none, and it is so
ordered.

Mr. LONG. Mr. Presldent, I should
ke to ask the distinguished Senator
from Idaho (Mr, CruUkex) If he would
respond to one or two questions that I
have, What was intended by the words
on page 2, line 19 “* * * of such physician
or other health eare personnel * * * 9

The thought occurs to me that it would
seemn reasonable to say that where one
seeks a sterilization procedure or an
abortion, it conld not be performed be-
cause there might be g nurse or an at-
tendant somewhere in the hospital who
objected to it. If it was not a matter of
concern. to that individual, it seems to
me that that is getting to be o little far-
fetched, that is, that someone who had
nothing to do with the matter and was
not involved in it one way or the other,
just someone who happened to be work-
ing in a hospital, and was not involved
in an abortlon or a sterilization pro-
cedure, could veto the rights of a phy-
siclan and $he rights of patients to have a
precedurs which the Supreme Court has
upheld.

Mr. CHURCH, Let me make clear, Mr.
President, that such s not my intention.
I understand tire hasis for the expression
of concern on the part of the Senator
from Louisiana, but the words on line
19, “* * * of such physician or other
health cave personnel, * * *” relate back
to the same words used on lines 12 and
13 and must be read in context with those
words.

Mr. LONG. If I understand what the
Senator is saying, he is saying that a
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nurse or an attendant who has religious
feelings contrary to sterilization or abor-
tion should not be required and would
not be required by any Federal activity
to participate in any such procedure to
which they hold strong moral or religicus
convieticns to the contrary.

Mr. CHURCH, That is correct.

Mr. LONG. So that this would not, in
effeet, say that one who sought such an
operation would be denled it because
someone working in the hospital objected
whe had no responsibility, directly or in-
directly, with regard to the performance
of that procedurs, It would only be that
one who was luvolved in performing the
operation or in assisting to perform the
operation could not be required to par-
ticipate when he or she held convictions
against that type of procedure.

Mr. CHURCH, The Senator i3 norrect.

The amendment Is meant to give pro-
tection to the physicians, to the nurses,
to the hospitals themselves, if they are
religlous affilisted institutlons, Bo the
fect Federal funds may have heen ex-
tended will not be used as an excuge for
requiring physicians, nurses, or institn-
tions to perform abortions or steriliza-
tions that are contrary to their religious
precepts, That is the objective of the
amendment. "There Is no intetition here
to permit a frivolous objection from
someone unconnected with the procedure
to be the basis for a refusal to perform
what would otherwise be a legal opera-
tion.

Mr. LONG, I thank the Senator for
that explanation,

Mr. KENNEDY. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER, The clerk
will eall the roll.

The legizlative clerk proceeded to call
the roll.

Mr. EENNEDY, Mr. President, I ask
unanimous consen{; that the order for the
quorum call be rescended,

The PRESTDING OFFICER, Without
cbjection, It is so ordered.

———r—— e

RECESS UNTIL 2 PM.

Mr. EENNEDY, Mr. President, I move
that the Senate stand in recess until 2
pm. today.

The motion was agreed to; and (at 1:12
pan.) the Benate icok a recess until 2
p.m.; whereupon, the Senate reassembled
when called to order hy the Presiding
Officer (Mr. DoMEwICI).

MESSAGE FROM THE FPRESIDENT

A message in writing from the Presi-
dent of the United States was communi-
cated to the Senate by Mr. Marks, one of
his secretaries.

‘The message is as follows:

To the Senate of the United Stotes:

I am returning today without my ap-
prova,l 8. 7, the “Rehsabilitation Act of
1972/

This hill is one of several now before
the Congress which mask bad legislation
beneath alluring labels.

Their supporters would have the Amer-
jean public believe that each of these bills
would further an important social cause,
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but they neglect to warn the public that
the cumulative effect of a Congressional
spending spree would be 2 massive as-
sault- upon the pocketbooks of millions of
men and women in fhis country, They
also fail to warn us that simply throwing
money at problems dees not solve any-
thing; it only creastes poor legislation
which frequently misses the target.

As President, #t is my duty o sound
the warning—and to defend the public
interest by vetoing fiseally irresponsible,
badly constructed bills that come to my
desk from Capitol Hill. 8, 7 is such a hill,

Over the past nineteen months, we
have made significant headwey toward a
&oal that has eluded America for nearly
two decades: full prosperity without war.

Buf ail of our economic progress—
and all of our hopes—will be washed
away if we open the floodsates on the
Pederal budget.

8.7, if enacted, would result in an in-
crease in Federal oublays of some $1 bil-
lion above my budget recommendations
for fiscal years 1873-1975,

To some Members of the Congress, a
$1 billion increase in Federal spending
may seem only a small crack in the dam.
But there are more than a dozen other
bills nlready before the Congress which
also carry extravegant price tags, And
more seem likely to follow during the re-
meinder of the year. )

If we allow the big spenders to sweep
aside budgetary restraints, we can expect
an inerense of more than $50 billion in
Federal spending before the end of fis-
cel year 1975. This wonld force upon us
the unecceptable choice of elther rais-
ing taxes substantlally-—perhaps as
much 28 169 in personal income taxes—.
or inviting a hefty boost in consumer
prices and interess rates,

The American people have repeatedly
shown that they want to held a firm
line on hoth prices and faxes, I stand
solidly with them. At a {ime when the
world is watching to see if we can dem-
onstrate our willingness to hold down
inflation at home while we seek mone-
tary stabllity abroad, this resolve is
more important than ever, I shall there-
fore veto those big-spending bills which
would jeopardize our economic¢ hopes
for the future.

I would empharsize that even if S. 7
were not fatally flawed by its large ex«
pense, T would have sexious reservations
about signing it, for it also contains a
number of substantive defects. Among
them.

~—It would divert the Vocationzl Re-

habilitation program from its orig-
inal purpcses by requiring that it
provide new medicat services, For
ingtance, it would set up & new pro-
gram for end-stage kidney disease—
a worthy concern in itself, bub one
that can be approached more effec-
tively within the Medicare program,
as existing legislation already pro-
vides.

Vocational Rehabilitatlon has worked
well for over half a century by focus-
ing on & single objective; training people
for meaningful jobs. We should,not di-
hute the resources of that program or
distort its objective by turning it foward
welfare or medical goals.
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—~-SBecondly, 8. 7 would create a hodge-~
podge of seven new categorical zrant
progratas, meny of which would
overlap and duplicate existing serv-
ices. Coorditation of services would

- become conslderably more difficult
and wonld place the Federal Gov-
ernment back on the path to waste-
ful, overlapping program disasters.

—By rigidly cementing fnto law the
organizational structures of the Re-
habhilitation Services Administraticn
and by confusing the lines of man-
agement responsibility, S. ¥ would
also prevent the Secretary of Health,
Education, and Welfare from carry-
ing forward his efforts to mansge
vooational rehabilitation services
more effectively.

—Finally, by bromising increased Fedw
eral spending for this program in
such a large amount, S, 7 would
cruelly raise the hopes of the handi-

capped in 8 way that we could never

responsibly hope to fulfill,

‘Through past increases in funding and
by our efforts to find more efective
means of providing services, this Admin-
istration has demonstrated its strong
commitment to vocational rehabilitation,
Tunding for the Vocational Rehabilita-
tion program will reach $650 million un-
der my budget for the coming fiseal year,
an inerease of 75 percent aver the level
of support when I took office. I'wo other
sources of funding for rehabilitation of
the handicapped, the Disablity Insur-
ance Trust Fund and the new Supple-
mental Security Income program, wil
provide another $100 million. Altogether
during the coming fiscal year, the Voca-
tional Rehabilifation program should
vrovide services for about 1.2 miilion peo-
ple—an increase of more than 50 par-
cent over the figure of four years ago.

This is a good record and:one that
provides promise for the future. I shall
thus leok forward te¢ working with the
Congress in developing a more responsi-
ble bill that would extend and strengthen
the Voecational Rehabilitation program,
. This Administration has submitted
recommendations to both the 92nd and
93rd Congresses which would accomplish
these pumrposes. The 92nd Congress
passed a4 bill which contained some of
my recommendations but was so inordi-

nately expensive that I felt compelled {o.

veto it. In returning 8. 7 without my ap-~
proval, I ask the 93rd Congress now to
twrn its attention to the substitute re-
cently offered by Representative Tarl
Latidsrebe. )

My decision to disapprove &. 7 should
be seen by the Congress as more' than
Just an isolated rejection of & single piece
of unwise legislation. It i= part of my
overall commitment fo hold down taxes
and prices. I remind the Congress of that
determination, I ask the Congress to cone
sider carefully the implications of spend-
hrift actions, and T urge the Congress to
be more reasenable and responsible in
the legistation it passes in the future,

Rrcuarn Nrzow.

THr Wene House, Maerch 27, 1873.
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PRESIDENT'S VETC MESSAGE ON
REHABILITATION ACT OF 1972 (8.
DOC. NO. 83-10)

Mr. ROBERT C. BYRD, Mr. President,
I ask unanimous consent that the Pregi-
dent’s veto message with respect to 8. 17,
the Rehebilitation Act of 1972, be printed
as & Senate Document,

The PRESIDING OFFICRER (M.
Domgmcr) . Without objection, it is so or-
dered.

ORDER TO HOLD MESSAGE AT THR
DESE ‘

Mr, ROBERT C. BYRD. Mr, President,
I ask unanimous consent that the Presi-
dent's veto message be temporarily held
at the desk,

The PRESIDING OFFICER. Without
objection, it is so ordered.

PUBLIC HEALTH SERVICE ACT
EXTENSION OF 1973

The Senate ¢continued with the eonsid-
eration of the hill {(S. 1136} to extend the
expiring authorities in the Publie Health
Service Act and the Community Mental
Health Centers Act.

The PRESIDING OFFICER. The ques-
tlon before the Senate is on agresing to
the amendment by the Senator from
Idsho (Mr, CrOrom) to S. 1136. Under
the vnanimous consent agreement, the 1
hour allotted for debate on the amend~
ment will be divided between the Sen-
ator from New York (Mr. Javrrs) and thie
Senator from Idaho (Mr. CrURCH).

Who yields time?

Mr. JAVITS. Mr. President, I yield my-
gelf 2 minutes,

The PRESIDING OFFICER, The Sen-
gtor from New York is recognized for 2
minutes, .

Mr. JAVITS. Mr, President, a parlia-
mentary inquiry.

The PRESIDING OFFICER. The Sen-
afor from New York will state it.

Mr, JAVI'TS. Are amendments to the
Church amendment which are germane
to the amendment M order?

The PRESIDING OFFICER, They are
in order when the time has expired on
the amendment.

Mr. JAVITS. I thank the Chajr.

Now, Mr. President, it view of the fact
that Senators may not know that the
Benate is now In session, I hope, with
the concurrence of the other side, that I
may ask unanimous consent for a brief
Quorum call with the time to. be charged
equalty to both sides.

The PRESIDING OFFICER. Withoub
objection, it is so ordered.

Mr, JAVITS. Mr. President, I suggest
the absence of a quorum,

The PRESIDING QOFFICER. The clerk
will eall the roll,

The second assistant legislative clerk
proceeded to call the roll,

Mr, JAVITS. Mr, Fresident, I ask
unanimous consent that the order for the
quorum call be rescinded,

The PRESIDING OFFICER (Mr.
Doxernger) . Without objectlon, 1% is. so
ordered. .
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Mr, JAVITS, Mr, President, I hope
the aftachés of the Senate will notify
the Senater from Idaho (Mr. CHunrcy)
that his amendment is now under con-
slderation.

The reason why I have urged the Sen-
ate to take a little tlme to consider thig
amendment is that it is a matter of very
great secial and political importance in
the country, both within the States ang
within the Nation, as to what we shall
do about ebortion.

It wil be noted that the Chureh
amendment, as propesed to public health
brograme does two big things, Mirst, it
declares it a policy of the Federal Gloy-
erniment, in the administration of all
PFederal programs—I emphasize that—
that religlous bellefs which proseribe tha
performance of an abortion shall be re-
spected. Then it proceeds to implement
that provision with simply the negative
of the proposition: That is, where they
are prohibited by religious bellefs rathier
than where religious belisfs may encour-
age thefr utilization.

Further, the amendment inhibits the
exercise of this right granted, arcording
to the Supreme Court, by the Constitu-
tion of the United States to an Indlvidual
woman, where the institution—which is
the thing that is troubling me here the
institutional view—or the individual
physictan, or other health personnel hag
& religions objection to performing or
agsisting or making facilities avajlable in
respect to any abortion or sierilization
procedurs,

If this were confined to the moral and
religious convietions of the individuale—
that is, the physician or the individual
health personnel. I do not ses how any-
body ean object. But I am very deeply
disturbed about the fact that we may be
adopting a completely unconstitutional
amendment in this bill with respect to
abortion, when one reads the eage of Ree
against Wade, This is the landmark cage,
which settled this 1ssue, the opinion
belng delivered by the Supreme Court on
January 22, 1973, Opinionr No. 70-18 of
the U.8, Supreme Court. There were both
concwrring and dissentinz opinions in
that matter, but the majority was very
deeply convinesd and apparenfly pre-
vedled, and that is the law of the land.

Bo question No. 1, which is very
Important, is whether or not there is
equal protection of the Jaws with respeot
fo an institution, agrin Ieaving aside the
individual buf that I can understand, snd
there I think the Constitution operates
affirmatively; that is, the individus] has
a right to follow his religious views when
it guides his individual action,

The second half of it, however, is where
it is an institutlon; and the question is
whether that institution can have a veli-
gious view because of the religious view,
as this proposed amendment says, of the
Dberson or group sponsoring or adminis-
tering such hospital or other institution,

Can an institution or & eroup have 2
religlous scruple without violating the
esteblishment clauge of the Constitution?

The other thing that troubles me about
the all-inclusive character of this amend-~
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ment 1s that this relates to giving Fed-
eral help to such an institbtion. Ques-
slon: Is it equal protection of fthe laws
to give help to such an institution which
proscribes or prohibits abortion or steril-
izafion procedures, which s now a per-
fectly lawiul hospital function, while
suck aid is given to ofher instituijons
which furnish such zervice? Question: Is

that giving @ parficular benefit which is -

diseriminatory and not equal protection
of the lJaws?

The questieh which the Supreme Court
faced did not arise in this way, because
in the case of Roe agalnst Wade, the is-
gie was whether State laws which pro-
hibited abortion except for medical rea-
sons, in emergency cases, ware gonstitu-
tionel, That, of course, involved the 14th
amendment, and there the court held
that they were not constitfutional; and
this opinion is very iluminating in ad-
dressing ourselves to this subject.

I refer to page 57 of the opinfon, which
gives the rationale. I read from that page
as follows: T

The conrt has racognized that x right of
personal privacy or a guaraniee of certaln
areqs or zones of, privacy does exist under
the Uonstitution.

Then it goes on to say, on the next
page!

The courd's declsions recognizing the right
of privacy also ackhowledge that some siate
régulation tn arvess protected by that right 1s
appropriate.

So that is not an unquelified right.

Then the court lays it off with two
juridical concepts, at the bottom of page
37 of the opinion, by the following: .

This right of privacy—whether 1t be found-
ed In the Fourieenth Amendment’s concept
of personal: liberty and restrictions wupon
State actlon, as we feel it is, or, as the Dis-
frict Court determined, in the Ninth Amend-
ment's reservation of rights to the publie, s
broad snough t0 encompass & woman’s doct-
slon whether or not to terminate her preg-
nency.

The Cowurt held in the affivmative, that
it was; and the Court—that is, the Su-
preme Court—based its decision npon the
14th amendment, the very same amend-
ment which not only assures personal
Mberty but also assures equal protection
of the laws.

This is the guestion we faze, Mr, Pres-
{dent: Suppose we have an area in which
pragtically no services of this kind are
available yet we have the amendment
which Senator Cuwvrca has proposed.
Quite apart from the equsl protection
of the laws as to individual hospitals and
other institutions—whether that is dis-
criminatory-—but going only to the gues~
tlon of the woman’s vight, and that I
the right of privacy the court was seck~
ing o protect, if she cunnot gel that
service practically, is she nof being de-
nied a right uhder the 14th amendment,
especially where it is attributahle to the
Federal Government’s action in giving
support to that particuiar institution,
notwithstending the fact that it denies
her the right of privacy which the
Bupreme Court has sustained?

Mr, President, the reasons why ¥ raise

these questlons, which are profound
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questions, are these: IZ we should enaci
law which contains this amendment
pretty mueh as we have it here, rajsing
these issues will advise the Supreme
Court of the United States that the ques-
tion of constitutionality was raised; that
the points which seemed at least cne
lawyer to be inherent in adopting this
amendment were brought up; and fhat
the Senate thersipon—because we will
have & record vote—made its decision in
the light of the guestions raised regard-
ing constitutionality. That is poini cne.

. The other point which I think is very
important is that the Supreme Court will
hear—I am sure that other lawyers in
the Chamber will wish to joln isstue—
other views coneerning censtitutionality
as it affects our vote; and therefore the
Court will be enlightened and informed
by ections which are, as we lawyers say,
part of the.res gestae—that is, happened
at the time of the heat of the struggle—
and be gided in making its decision. It
must be realized, My, President, by those
who vote, whichever way they vote, that
this is a justiciable question and un-
doubtedly will be submitted for consider-
ation by the courts. So much for the con-
stitutional issue.

I would like to move now to the prac-
ticalities of the amendment itself, and
if I may have Senator Cuoror’s atien-
tion, I wounld appreciate it greatly, It
has been suggested to me that two
amendments are necessary if we would go
this route,

One would be 2 provision that such a
hospital or heslth care institutlon a3 is
henefited by this amendmerit may, not-
withstanding the fact that State laws
may not broscribe such treatment, pro-
seribe §t itself becsuse of the religious
views of those who sponsor or admin-
ister it. S8hould we not provide thai no
such institution, however, may discrimi-
nate agrinst a doctor or against health
personnel who do not enferfain those
religiouns or philosophical belefs, rather
than to allow that view on the part of
the institution itself to affect the in-
dividual liberty of the individuals who
msy notl agree?

Question: Should there be a proper
nondiserimination clause in this amend-
ment?

Second, should not the fact that the
hospital or other institution entertains
this policy be very open and public; so
that, for ezample, a woman is not going
to dash into such a hospital without
notice that the hospital will not do what
she may want done, and therefore she
would be able to help herself by seeking
assistance elsewhere?

So T would ke to address those points
{o the Senator from Idaho. I have drafted
amendments on that score, which may
be desirable, assuming that the Senate
may well adopt this amendment, to make
these two provisions respeciing its form,

Finally, I would be less than fair to
my friend and colleague, for whom I
have great respect, if I did not say that to
me, without in any way anticlpating how
I shall vote on the matter, it would
cause me much less pain on constitu-
tional grounds if the institutional refer-
ence were. eliminated, I could see it re-
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specting philesephy or the religion of
any other persen engaged In glving care,
and I would not want to punish a hospital
or other institution because i employed
or had on its staf such personnel. But I
am deeply concerned on constitutional
grounds when we make If inghitutional
and provide that hospitals or other in-
stitutions may preseribe this form of
treatment, with respect to the religious
views or philosophical views-—hecause We
have added the words “or moral convic-
tion,” which breadened It considerably—
“of the person or group sponsoring or
administering such hospital or other in-
stitotion,”

It is not easy. I know people have shied
away from this dehate In &l States of
the Union, but neonetheless, the fact is
that we have passed an effective law In
the State of New York, and the SBupreme
Court, In what I consider to he one of
tts most historic and constructive adjndi-
cations, has laid down the rules regard-
ing this matter in its own decision. I
felt it necessary to speak rather then
just let this amendment go by, which
would have been easy to do because there
seems to be a feellng that when you get
into hot subjects like this that it is
hetter to let them go by and not diseuss
them, ¥ do not feel that way. The Su-
preme Court has spoken, and the Su-
preme Court has made a fair disposition
of the case, with the greatest respect for
the religious views of g large body of
Americans. T would hepe that setflsd the
question. I believe it dees. I certainly go
with the Supreme Court’s deciglon.

But here is yet another aspect of if
which has been ralsed by the amend-
ment of the Senator from Idsho (Mr.
Cuorem) which is not covered directly
on polnt by the decision. I ielt it my duty
as a Senator and as a lawyer, coming
from a State that has legalized abortion,
to raise these constitutional issues for
the information of my colleagues and the
wtimate utilization by the court of last
resort. .

I reserve the remainder of my time,

Mr. CHURCH. Mr. President, I yield
myself such time on the amendment as
I may require.

The PRESIDING OFFICER. The Sen-
ator is recognized,

Mr. CHURCH. Mr. Prasident, I have
listened to the distineuished Senator
from New York with the interest and
consfderation that any remarks he
makes on this floor deserve. He is & con-
stitutional lawyer and he has addressed
himself tc the constitutionsl aspects of
this guestion.

I also have examined the decisions of
the Smpreme Cowrt, the Rowe agalnst
Wade decision, and another deeision,
that of Doe agzinst Bolton. I think we
should be clear as to what the Court
decided in fhe case of Rowe against
Wade. It dacided that State governments
may not oullaw ahortion during the first
3 months of pregnancy. It did not decide
that religious afiilinted hospitals had an
affirmative duty to perform abortions, if
contrary to the religious precepts of those
institutions. It did not decide that the
right of privacy to which the Senator
from New York referred is a right re-
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served only to the individusl, On the
contrary, the Courg said In Rowe against
Wade, making reference to the second
case that T will speak to in a momentr—.--

Mr, JAVITS. Where is the Senator
reading? . .

Mr, CHURCH. I am reading from the
dectsion of Rowe against Wade, page 49
of the court decision, The court said:

In Doe v. Bolton procedural requirements
contained it one of the modern abortion
statutes sre consldered. That oplnion and
this one, of course, are to be read together.

Iet us fumn from the Rowe againsh

Wade decision, where the court decided

that no State Iaw which prohibits abor-
tion in the first 3 months of a woman's
pregnaney is valid under the 14th amend-
ment to the Constitution; to the cese of
Doe against Bolton. Doe against Bolton
had to do with & Georgls statute relat-
ing to State conirol over abortion. That
pase addressed itself to the issue of
whether hospitals themselves had rights
apart from rights that may be enjoved by
individuals or rights of religious bellef.

At page 16 of the decision the court
said:

. . .1t is to be remembered that the hos-
piial is an entify and that it, t0o, has legal
rights and legal obligations,

But the court went on, citing section
26-1202(¢) of the Georgia statutes:

Under § 26-1202(e) the hospital ts free not
to admit & patient. for an abortion, It js oved
free not to have an abortion committee.
Further, a physiclan of any other employes
has the right to refrain, for moral or reli-
glous reasons, from partlelpating in the ahor-
tion procedure, Theke provisions obviously
are in the statute In order to aford appro-
ptiate protection to the individual and to
the denctninational hospitzl. Se¢cticn 26-
1202(e) affords adegusate protectlon te the
hospital and little more is provided by the
commfittee prescribed by §26-1202(k) (5).

Although this is dicta, it is clear the
Supreme Court itself suggested in these
two decisions that 1t is leying no afirm-
ative duty upon denominationsl hespi-
tals to perform gbortions and that hos~
pitals, s well as individuals, have legal
rights which the Court itself vespeots.

T think that raising the coustifutional
question here is not supported by the
two relevant Supreme Court decisions.
We are faced with an entirely different
question which is not constitulional in
character.

No, Mr, Prestdent, this amendment is
addressed to an entirely different issue.
It is addressed to the intent of Congress.
© As matters now siand, the Federal law
simply does not make it clear what re-
quirement Congress infends to impose
upon religiously affiliated hogpitals if
they receive ¥ederzl money. The state
of the law needs to be clarified.

I do not bring this amendment to the
floor today for any whimsical reasen. I
am not conjuring up apparitions, Al-
ready we have had eourt decisions that
ralse fhis gquestion and make it appar-
ent that Congress must act promptiy to
resolve the gnestion before this becomes
an issue for disryption, dissent and hys-
teria, in the Iand.

I cited a ease previously in Montana
where & court held that because a hos-
pital had received Hill-Burton funds,
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the Federa! court had jurisdietion to
issue an infuncilon requiring the hospi-
tal to make its facilitles avallable for a
sterilization operation, whichh was con-
trary to the religious precepts of the
church-supported hospital.

I have already clted the reaction to
that decision, The Bishop in Spokane
said he ig prepared to practice civil dis.
obedience before he permits Catholic
hospitals to perform operations confrary
to their religious beifefs.

T have already cited the real and pres-
ent danger that many of fhese religlous
hospitais, if coerced Into pexforming op-
erations for ahortions or sterillizations
contrary to their religious precepts, will
simptly eliminate their obstetrics depart-
ment.

Do we wani this to happen? I do not
think that the Congress intends that
Federal money should be used as a lever
to force religioits hospitals or Catholic
doctors {o perform operatlons that are
contrary to their morasl convictions or
religious beliefs. It was the Iast thing
Congress had in mind when Hil-Burten
funds were made avallable~—that there
was some hidden condition that wonld
later atfach to the acceptance of these
funds that would force Catholic hespitals
1o perform abortions or sterilizations.

Can anyone say it would be fair that
because a hospital had received Federal
money 15 years ago—when no one had
any thought that the ahortion fssue
would becomte the issue it is today—to
build & wing, to add s new surgleal oper-
ating room or, to obtain certain modern
equipment, that the Federal Government
could come along 15 years Iater and say,
“Owing to the fact that you accepbed
Federal funds for these purposes, you are
now reguired to perform aborticns?” Do
you think it is fair to the hospital or to
the peopie affitiated with i} to impose such
after-the-fact requirements upon them?
Of course Congress 4id not intend it so,
but not untit today has it been necessaiy
for Congress to explicitly state that i
imposes no such reguirement when it
extends Federal moneys to =assist these
hospitals in the performance of their
functions? '

Mr. President, it is widely recognized
that such 2 clear statement of congres-
slonal intent has become necessary. The
Catholic Conference of Bishops has ex-
pressed its support for this amendmént.
They recognize the necessity to clarify
the law, But this is not simply a Cathiolle
question, There are many other reli-
gions that have strong feclings concern-
ing abortions and sterilizations that are
equally sffected. In my own Siate, for
example, there are hospitals affifated
with the Mormon Church, the Chiuweh
of Jesus Christ of Latter-Day Saints. The
position of that church on the question of
ahortion is simflar to the position of the
Catholic church. And throughout the
land we have other church-afilinted hos-
pitals that are equally coneerned,

I think, for the benefit of giving us
some psrspective on this question, it
would he appropriate to mention here
that 15 percent of the Nation’s hospitals
are afffliated with one or another church.
Of this 19 percent, 29 percent of the
church-affillated hospitals are protes-
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tant, 84 percent are Catholie, 2 percent
are Jewish, end § percent are of ofher
religious denominations,

So this amendment pddresses itself to
5 distinet minority of our hospitals, One
thousand one hundred and eighby-six is
the total Azure. Most of our hospitals ave
not chureh owned, attd this amendment
would not in any way affect sterilizations
or ahorblons in publicly owned hospitals.

This smendment does not lay down
any requiremeni on any hospital as to
what it may or may not do, ‘This amend- |
ment s divected at what the Federal
Government may or may not do. It clears
up an ambiguity in the present law by
making it explicitly ¢lear that it is not
the intention of Congress to mandate
religious hospitals to perform operations
that are contrary to deeply held religious
beliefs.

Now, we have to make a cheice, and
it would be difficulf for me to believe that
the Congress of the United Stales could
make any other choice bui to uphold
freedom of religion, which is one of the
most basle and sacred of those liberties
for which this land stands.

Even if we woere to make a different
choice, even If we were here to declde,
or ab some later date to decide, that we
would make it a condition for the aec-
ceptance of Federal funds {o lay upon
the religious hospitals an - affirmative
duty, that they perform abortlons and
gterilizations or other procedures that
were contrary to their religious precepts,
then surely we would want to do it in
such a way that it would have a pros-
pective effect. Surely we would not want
to de it in such & form that hospitals
would be required to perform such serv-
ices because they had acecepted Federal
fupds 10 and 15 years ago. Thaf is
preposterous.

No maiter how you look af, this gues-
tion, the time has come for Congress o
make clear whab it infends,

The time 15 upon us because we have
& bill pending that would extend Hijll-
Burton sand other federally financed
medical programs. S0, we cannot dodge
the issue. We have to face up to it now
and get down & uniform standard for the
courts and for those Federal adminis-
trators charged with the responsibitity
of carrying forward these Federal
DroOSLaImns.

Mr. President, I have modified my
amendment in one regard, at the request
of the distinguished Senator from llincls
(Mr. StEvensow), to include in additien
to the religious beliefs, moral convie-
tions, because the Supreme Court has
given moral convictions a status com-
parable to religlous heliefs in this field.

I see no reason why the smendment
ought noi also-to cover doctors and
nurses who have strong moral convie-
tions.against these particular operations,
That is the only modification to the
amendment, And I think it has improved
the amendment.

I would hope that as we approach a
vote the Senate would make it clear by
an overwhelming vote that we do not
intend that Federal money showid be
conditioned upon the violation of deeply
held religious beliefs or moral convig-
tions.
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Mr. NELSON, Mr. President, will the
Senator yield for a question?

Mr. CHURCH, T yield,

Mr. NELION. Mr. President, does the
- amendment go on line 199

Mr, CHURCH., The Senator is correct.
The moral convictions go after “rellgious
heliefs,” .

Mr. NELSON. Mr, President, due to my
ovwn dereliction, I did not get around to
reading the amendment until just now.
I did not realize that it was to be called
- up. However, I wish the Senator from
Idaho would clerify something for me.

Is the Senator saying in section 7 only
that & doctor or health personnel of
some kind may as individuals refuse on
thelr own to participate in any surgery
involving sterilizatlon or sbortiont Is
that whet the Senator is saying?

Mr. CHURCEI. That is one of the
things I am saying.

Mr. NELSON. That is all right, I do
not guarrel with that. However, I am
wondering whether there is any way to
compel them anyway, Has anyone sug-
gested compelling a doctor o perform
an abortion if it is against his religlous
helief or moral conviction?

Mr, CHURCH. I would say to the Sena-
tor that we are already faced with a sit-
uation in which a hospital that is
church affliated, s Catholic hospital in
Montana, has been enjoined to permit the
performance of a stérilization operation
contrary to the Catholic belief. Tn that
cagse the Federal Clourt based its juris-
dietion upen the grounds that that hose
pital had heretofore accepted Federnl
money for eonstryction under the Hill-
Burton Act.

Obviously this could be the beginning
of a whole plethora of court decisions
kased upon Federal funding and placing
upon those who receive Federsl funds a
requirement that s & condition for
eligibility they must perform certain
operations that may be eonfrary o their
morul conviction or religious belief.

I think that Congress should make it
¢lear that we do not intend that Faederal
money be conditioned in this way,

M. NELSON., Mr. President, did the
Senator place in the Recorp the rationale
of the Federal judzment, that the judge
based his injunctive relief upon the prop-
osition that the Supreme Courbt deci-
sion therefore made it oblicatory upen
the hospital to porform this surgical
plocedure?

Mr. CHURCH. In this particular case,
the judge based his jurisdiction on the
fact that the hospital had previously
raceived Hill-Burton funds, not in any
way upon the recent decision of the Sg-
preme Court relating to abortion proce-
dures. This amendment makes if clear
that Congress does not intend to sompel
the courts to construe the Iaw as coercing
religious affilated hospitals, doctors, or
nurses to perform surgical procedimes
agalnst which they may have religious
or moral objection,

Mr, NELSON. Is 1t the intent of sac-
tonn 7 that the refusal to permit the
performance of the surgery involving
sterilization or abortlon in the hospital
must be based upon a moral conviction
or religious belief?
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Mr. CHURCH, The Senator is correct.

My. NELSON, Mr. Prasident, does that
mean then that if & hospital board, or
whatever the ruling ageney for the hos-
bital was, a governing agency or other-
wise, just capriciously—and not -upon
the religious or-moral questions at all—
simply said, “We are not going to bother
with this kind of procedure in this hog~
prital,” would the pending amendment
permit that? ’

Mr, CHURCH, The amendmeni would
not touch this operation based upon reli-
gious freedorn and the prerogatives of
church-affiliated hospitals,

Mr. NELSON. Mr. President, T thank
the Senator.

Mr. CHURCH. Mr. President, I see
that my time ig rapidly expiring, In the
time remaining I would like to briefly
relate the situstion in my own State.

Ideho has 47 generally approved hos.
bitals, two of which sre LDS and eight
of which are Catholic affilinted.

The LDS afiliated hospitals-are located
in st. Anthony, Idaho Falis, and Cassiz
County, lIdaho,

The Catholic affiliated hosbitals are
located In Idaho Falls, Pocatello, Areo,
Jerome, Boise, Nampa, Cottonweod, and
Lewlston,

These church-affiliated hospitals serve
approximately 40 to 50 percent of the
population. A majority of the hospisals
are publicly owned. There is no great
difficulty for those who wish to obtain a
sterilizetion or an abortioh operation to
go to the publiely owned hospitals where
sueh proesdures are avallable,

The Senator from New York =aid that
we should amend this so a5 to impose
some of public notice, However, it has
been commonly understood throughout
our life that Catholic hospitals do not
perform abortions except under extraor-
dinary circumstances where 1ife may re~
quire if. We do not have to put a pubie
notice on the front door of a Catholic
hospital to tell the people what they
already know,

This amendment ddes not impose any
requirements on the hospital. It merely
suys that the Government does not im-
pose & hew requirement conditioning the
acceptance of Federal money upon the
performing of certain operations that are
contraly bo religious beliefs, or deeply
held morsl conviction, ’

Let ib be clear that Congress does not
Intend to Impose such: & tequirement up-
on the aceeptance of Federal funds.

I would like o msake it clear in con-
nection with my own State that Mr,
John Hufchison, of the Tdaho Hoespital
Agsoclation, has told me that no ares of
Idaho would be without a hospital within
& regsoneble commuting distance which
would perform sbortion or sterilization
procedures. Moreover, In an emergency
situation—Ilife or death type—no hos-
bital, religious or nob, would deny such
services.

There is no problem here. The people
understand the situation.

The PRESIDING OFFICER. All time
of tha Senator from I¥dzho has expired.

Mr. CHURCH. So for this reason, I
hope that the Senate will see fit to adopt
the amendment.
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Mr, KENNEDY. Mr. President, a par-
liamentery inquiry, )

The PRESIDING OFFICER. The Sen-
ator will state it.

Mr. KENNEDY. How much time re-
mains?

The PRESIDING OFFICER. The Sen-
ator from New York (Mr. Javris) has
10 minutes,

Mr, KENNEDY. I yield the junior
Senator from New York (Mr, BUcKLEY)
3 minutes on the bil,

Mr. BUCKLEY. Mr, President, I com-
pliment the Senator from Idaho for
proposing this most important and
timely amendment. It is timely In the
first instance because the aitempt has
already been made to compel the per-
formance of abortion and sterilization
operations on the part of those who are
fundamentally opposed to such proce=
dures. And it is timely also because the
recent Supreme Court decisions will
likely unleash a series of court actions
ncress the United States to try to impose
the personal preferences of the majority
of the Supreme Court on the totality of
the Nation. i

T believe it is lronic that we sheuld

have this debate at all, Who would have
predicted @ year or two ago that we
would have to guard against even the
possibility that someome might be free
to participate in an abortion or steriliza-
tion against his will? Such an idea is
repugnant te our political tradition, This
is & Nation which has always been con-
cerned with the right of consclence. It is
the right of conscience which is protested
In our draft laws, Tt is the right of con-
sclence which the Supreme Court has
quite properly expanded nobt only to em-
brace those young men who, because of
the tenets of a particular faith, believe
they cannot kill another man, but also
those whe beeause of their own deepest
moral convictions are so persuaded.
. T am; delighted that the Senator from
Idaho has amended his language to in-
clude the words “moral conviciion,” be-
cause, of course, we know that this is
not a matter of concern to any one re-
Ligicus body to the exclusion of all others,
or even: to men who belleve in a God to
the exclusion of all others. It has been a.
traditional concept in our soclety from
the earliest times that the right of gon-
seience, likte the paramount right to life
from which it is derived, is sacred.

The PRESIDING OFFICER. The Sen-
ator's 3 minutes have expired.

Mr. EENNEDY. I yield the Senator 3
more minutes on the biil,

Mr. BUCKLEY, In this amendment,
we seek to protect the right not only
of instifutions, but of individual doctors
and individual nurses thronghout this
country, te live by their own consciences.
Through the adoption of this amend-
ment, we will try to instre that indlvid-
uals and institutions will ot be penalized
beeause of the recent Supreme Court de-
cisions, :

I wrge my colleagues to adopt the
amendment overwhelmingly,

Mr. EENNEDY, Mr. President, I yield
myself 5 minutes on the bill.

During the course of the consideration
of this legislation, we have heard the
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senior Senator from New York enumer-
ate some very interesting and challeng-
ing constitutional guesticns which are
raised by this amendment. Let me say,
a5 chairman of the Health Subcommit-
tee, that we did not have an opportunity
t0 examine the amendment in gur com-~
mittes in the hearings or in the markup.
During the cowrse of the hesrings, we
heard only from the Secretary of HEW,
and solely on the guestion of the ex-
tension of the existing Federal health
lepislation that expires in June. Thus
we did not have the opportunity to con-
sider this amendment on its merits or
in HNght of the varfous constitutional
question it raises. It is understandable
why the Senztor from Idaho would
rafse this issue here. I think it is equally
understandable why the senlor Senator
from New York and others are coneerned
about the constitutional implications of
the question, particularly sinee we have
not had a chance to give it the atten-
tion we might have liked.

Mr, President, there are really two po-
tentially confiicting provisions of the
first amendment relating to the constitu-
tional issite here, There is the establish-
ment clause of the first amendment, and
there I8 the free exercise clause of the
first amendment. I would agree with the
interpretation presented by the senior
Senator from New York (Mr. Javrrs),
namely, that Congress has the authority
under the Constitution to gxempt indi-
viduals from any reguirement that they
perform medical procedures that are ob-
jectionable to their religious convictions.
Indeed, ih many cases, the Constitution
itself is sufficient to grant an exemption
to protect persons from cfficial acts that
infringe on their free exercise of religion.
I think of the Selective Service cases In
the Supreme Court, granting exemptions
from the draft in cireamstances broader
than those granted by Congress. I think
of Sherbert v. Verner, 374 TUS.C. 398
(18633, the landmark decision by the
Warren court, protecting Seventh-day
Adventists from State requirements that
they be willing to work on Saturdays as
a condifion of gualificafion for unem-
ployment compensation, I think of Wis-
consin v. Yoder, 406 U.S.C, 205 (1972}, the
most recent authoritative ruling of the
Supreme Court, in which the Court, in
a ungnimoeus Gecision on this issue by
Chief Justice Burger, held that Amish
children were not reqguired to attend the
public. schools of Wisconsin. In hoth of
these decislons, the Court, emphasizing
its strong concern to protect the free
exercise of religion of the individuals in-
volved, held that the exemptions were not
#n unconstitutional establishment of re-
ligion, _ ]

The more difficult question is whether
Congress can exempt the institution it-
self, The first amendment to the Con-
stitution, which includes both the estab-
Jishment elause and the free exercise
clause, also includes clauses protecting
freedom of speech and freedom of the
press,

‘We know that in the recent Penlagon
papers case, for example, the freedom-
of-speech protection was epplied not only
to the individuals as members of the
press, but also to Institntions of the press,
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such as the New York Times and the
Washington Post. Thus, thera are strong
precedents in the first amendment area
for oreanizabions and institutions to avail
themselves of its profections .in their
own right.

In addiiion, however, whatever the
ability of a hospltal or other mstitution
to invoke the free exercise of religion
clause in its own right to sustain the ex-
emption in the pending amendment,
There is strong authority for the view
that Congress has broad leeway to define
what Is necessary and proper for the pro-
tection of Grst amendment rights of Indi-
viduals, Since the days of John Marshall
and the decision in McCulloch against
Maryland in the early 18th cenfury, the
Supreme Court has given Cangress wide
power in exercising iis best judgment to
protect individual rights and liberties, I
believe that the Court will sustain the
judgment of Congress thaf, n order {o
give full protection to the religious free-
dom of physicians and others, it is neces-
sayy to extend fthe exempiion in the
pending amendment fo the facilitles
where they practice their profession and
livelihood,

I think the cgse that has been made by
the Senator from Idaho (Mr. CHURCH)
in justification of this provision fully
warrants favorable consideration by this
body. Therefore, I intend to support the
amendment,

I would indicate to the Senator from
Idsho that while we will have o take
this matter to conferencs, the discussion
of constitutional issues and questions
which have been raised this afternoon
will continue, I would certzinly hope
thaet he will counsel with us and assist
us &5 we prepare for the conference, so
that we will be able to resolve these ques-
tlons in as safisfactory manner angd
achieve the goal of his amendment,

I hope that Senators will support the
amendment,

The PRESIDING OYTICER., Who
yields time?

Mr. JAVITS, Mr. President, I yield my-
self 4 minutes.

The Senator fromn Masachusetis (M.
K=snnepy) has expressed very well for
himself and myself the purport of the
amendment. However, I fhink we ought
also to define our terms.

One or two of the points made by the
Senstor from Tdaho (Mr. CuHUrcE) do
need fo be made clear for the RECORD.
He spoke constantly of our mandsbting
hospitals to engage in these operations,
Obviously, we are not mandating hos-
pitals to do anything. We are only
deciding who shall gef Pederal help and
who shall not, and they shall all offer
the same range of services. Or shall one
group of hospitals be excluded from that
particular service which is in the range
of the athers’ services,

But, 88 he said, we canhot undercut &
decision on a constitniional matier, in
fairness to fhe Court and ourselves, ex~
cept to raise it, which I have done, and
T think it is our duty to do it. The Court
will declde that point, but will know, at
least, that we have recognized the issue.

Furthermore, publicly owned hospitals
are not independently owned hospitals:
indeed, they gre the minority of hos-
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pitels. In most cases, hosplials are pri-
vetely owned. There are 4,838 nongov-
ernmental hospitals and 2,159 govern-
mental hospitals, which inchides Federal,
Btate, and local Govermment hospitals,
I hope that we will be able to deal with
that in conference. That gave me trouble,
the words—— :
or of the personl or group sponsoring or ad-
idnmlstering such hospital or other Institu-
oL.

That is a very Joose phrase. I do not
know when g person sponsors or adminis-
ters. Suppose the superintendent of o
hospital was Catholic, but the hospital
was not a Catholic hospital, and he had
concerns, but the hospital did not; does
that mean that if the superintendsnt
asserted his beliefs, that would be the
end of the matter for the hospital he s
administering, but by ho means domi-
nating its policy? As happens in ali
amendments on the Aoor, we have to take
info consideration the looseness of the
language which may be employed and do
our utmost with it in confersnce. Once
the issue, such as the issuehere, hasbeen
resolved, it will be by the way in which
the Senate acts.

Finelly, Mr. President, I should like to
point out that there is nothing about this
that corrects any errors of the past, What
we are doing is having legislation which
relates to the future, in the words—
there shell net be imposed, applled, or
enforced— .

- Which obviously, again, I think in con-
ference, if necessary, we could make
clear. If this hecomes a policy of law, we
will not have one policy for the future
and apply another one with forfeiturs in
the past.

There is only one real basie point that
I hope the Senator from Idaho might
reconsider his position on, and that is
on the question of notice. That is fm-
portant. I do not see why the institu-
tion woulé not be proud o post a nctice,
giving everyone notice that they cannot
geek that kind of help in that particniar
hospital. Then they could, indeed, do
what he said oceurs in, his own State of
Idaho—which is & perfeciiy proper argu-
ment--go elsewhere, because, in my view,
the courts may very well come down on
the practical end of this, and that s,
decide it -on exactly that basis, that the
Pederal Government has a right to fi-
nance activities, even with this partlou-
1er provision in i, as long as the service
is obtainable, so that the individual is
not cub off from the opportunity to ob-
tain it somewhere within practicable
range of the particutar place the indl-
vidual is located.

So, I would hope that when fhe time
expires, the Schator from Idahe might
consider, one, the nondiscrimination
amendment, that is, against personnel
in such an institufion who might have
other views and, two, the notice amend-
ment which would simply construet a
total policy for Congress and then, as-
swming that is passed, it would he ow'
duty to give the utmost attention we
could to the Senator’s infent and try to
lock it into the bill. That will make it
effective pnd that will give us the best
chance fo have it stand up constitu~
tionally.
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I mighl say fo the distinguished Sen-
stor from Ideho——

My, CHURCH, Mr, President, if I may
interject there, Is the Senator prepared
to offer two amendments on this?

Mr, JAVITS, Yes. I have both of them
and I will send them to the Senator
right away,

I should like fo Eay to the Senator
that If he ¢lesires any more time for his
digcussion, we can yield it to him on the
Bill; but I would like to say this, that
he has made & splendid argument, as the
Senator from Massachusetts (Mr. Ken~
nEpY) said, and I think his argument, his
and mine, and that of Senators Key-
wEpy and Buckigy, will be extremely
usefui both in fashioning the legislation
and in any adjudication—and we will
undoubtedly have adjudication—by the
courts. )

The PRESIDING OFFICER (M.
DomEewicr) . The Senator’s 4 minmites have
gxpired.

Who yields time?

Mr. KENNEDY. Mr. President, I sug-
gest the absence of a quoram and ask
unanimous consent that the time not be
chatged ageinst either side, )

The PRESIDING OFFICER. Without
objecton, it is s0 ordered, and the clerk
wilt call the roll,

The legislative clerk proceeded to call
the roil. ’

Mr., JAVITS., Mr. President, -I ask
unanimous consent that the oxder for the
gquorum call be rescinded. )

The PRESIDING OFFICER. Without
objection, it is so ordered.

My, JAVITS. Mr. President, I yleld
back the remainder of my time.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the emendment.

Mr. JAVITS. Mr. President, I send
amendments to the desk., .

The PRESIDING OFFICER, The
smendments will be stated,

The legislative clerk proceeded to read
the amendments.

Mr. JAVITS. Mr, President, I ask
unanimous consent that further reading
of the amendments be dispensed with.

‘FThe PRESIDING OFYICER, Without
chjection, it is so ordered; and, without
cbjection, the amendments will he
printed in the ReEcorp,

The amendments ave as follows:

On page 1, 1ine 3, strike the words “reliplous
bellefs which proseribe™ and insert in lieu
thereof “religlous bellefs or moral convictions
regarding”,

On page 2, add after line 21 the follow-
ing new sections:

“8ra, B. In respect of a hospltal or cther
health care institutlon referred to in Secw
tion % such hospital or other health care
ingtitution shall not diseriminate in the em-
pPloyment, promotion, extension of staff or
other privileges -or termination of employ-
ment of any physiclans or other heslth
care parsonnel cn the bagie of their personal
religicus or wmoral convictions regarding
abortion or sterilization or-thelr participa-
tion in suoh procedures.

“8ee, 9, Any individual, haspital or other
heglth care institution declining to partici-
pete In such procedures cn the grounds of
such religlous or moral convictlons shall
post notice of such poticy in a public place
in such institution.”

Mr., JAVITS. Mr. President, I ask
wsnimous congent that the amend-
ments may be gonsidered en bloe.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JAVITS, Mr, President, I have sub-
mitted this amendment not with any
thought of doing anything other than
what the Senate wishes to do in respect
to this matter, but I do belleve that it is
appropriate to give the measure g proper
balance as we pass it. I infend, if my
amendments are adopted, to vote with
Senator CHURCH.

The first amendment relates to the
catechism on page 1, line 3. and substi-
tubes as a declaration of nolicy the words
“religlous beliefs and moral convietion”
instead of '“religious beliefs which pro-
seribe.”

Mr, President, T ask that the amend-
ment be revised aceordingly—*religious
-beliefs and moral conviction regerding.

The PRESIDING OFFICER, The Sen-
ator has s righ$ fo so modify his amend-
ment.

Mr. JAVITS, So thet it reads, in Iisu
of the words “religious heliefs which pro-
scribe” hecause that only relates to one
kind of attitude-—in order to give it bal-
anee, “religious beliels and moral convic-
tions regarding.”

Mr. CHURCH. Mr. President, will the
Senator yield?

Myr. JAVTTH, I yield

Mr. CHURCH. T suggest “religious he-

» liefs or moral conviction.”

Mr, JAVITS, Fine. It will read “rell-
gious beliefs or moral conviction regard-
ing” I modify my amendment to read
that way, )

On page 2, section 8 would be an ad-
ditlon, Nothing is changed in Senator
CHURCH'S amendment, except that this
addition is Included:

In respect of s hospital or other héealth
care jnstltution referred to in section 7—

That is, Senator Cwxurcw’s amend.
ment—
such hosplial or other héalth care lnstlin-
fion shall not discriminate in the employ-
ment, promotion, extenslon of staff or other
privileges or termination of employment of
any physieian or other health care personnel
on the basly of thelr personal religious or
moral convietions regarding shortlon or
sterllizatlon or their particlpation in such
brecedureas.

I wish to make it clear that that par-
ticular amendment simply will protect
anybody who works for that hospital
against being fired or losing his hospital
privileges if he does not agree with the
poliey of the hospiial and goes elsewhere
and does what he wishes fo do, but he
cannot do it in that hospital, and Sens-
tor Cruror is right about that. There,
the hospital conérols,

Mr. CHURCH. In other words, if a
physician who was part of a staf of a
Catholic hospital, let us say, who was
not himself a Catholic and had no com-
punction sbout performing sterflization
or shortion operaticns, were to perform
them in some other hospital, a public
hospital, where there is no feeling ngainst
it, then lhie would not be discriminated
against by the Catholiv hospital for hav-
ing performed those operations else-
where.

My, JAVITS. Exactly, -

Mr, CHURCH, ¥ am. in full accord with
thal, and I think that helps to improve
the amendment,
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Mr, JAVITS. Secticn 2 would add the
notice aspect we discussed, and It does
not have to be some blatani, ridiculous
nailing of = points on the door of the
hosplial. We do not expect that. Tt is just
s0 thab the people are Informed of the
policy of that hospital.

Mr. JACKSON, Mr. President, will the
Senator yleld, so that I might ask a ques- -
tion of the Senator from Idaho to clarify
& matter contained in his amendment?

Mr, JAVITS, Mey I just finish this?

Mr. JACESON, All right.

Mr. JAVITS, This is section §:

Any individual, hospital or other haalth
care Institution decllning to participate in
such procedurss cn the grounds of such re-
ligious or moral gonvictions shall post notice
of such policy in a public place In such in-
stitution,

1 yield to the Senator.

Mr, JACKSON. I should like fo ask
the distinguished Senstor from Fdaho s
question with respect to clarifying the
intent of the emendment on the specific
point as to whether or not his amend-
ment in effect preempts State law.

I refer specifically to section 2, which
was contained in the original Senate
Joint Resolution 64, and which is now
being offered in the form of &n amend-
ment, Section 2 staris out “Any provision
of law.”

As I understand the position of the
Senator from Idaho, that refers to Fed-
eral law, and his amendment does not
15=311';jempt; State law in this particular

eld.

Mr. CHURCH, The Senator is correct.
Nothing in this amendment undertakes
to preempt or interfere with State law.

Mr. JACKSON. I thank the distin-
guished Senator from Idaho for clarify-
ing that point. There was a question in
my mind, based on the language in the
amendment. I believe the Senator has
now made it very clear, He is the author
of the amendment, and I do not think
there is any doubt about the meaning of
the amendment.

Mr, JAVITS, That i3 a very geod point.

My, CHURCH. I think the point Is well
talen.

Mr. President, aithough I have said to
the able Senator from New York that I
see no particwlar need to post notices in
Catholic hospitals that abortions are not
normzlly performed there, I have no par-
tieular quarrel with a notice provision
if the Senator feels fhat one should be
added to this amendment. It is possible
that in some cases such a notice pro-
vision would help to advise the individ-
uals in the public as to where they should
go if they are looking for a sterilization
or an sbortion operation. Therefore, I
have no objection to this amendment in
either of its aspects, and I hope the Sen-
ate will adoptit.

My, BUCELEY, Mr, President, will the
Bendtor yleld?

Mr. JAVITS. I yield.

Mr. BUCKLEY, I should ke to get
some clarification.

The effect of the proposed amendment
of the Senator from New York would
be fo eliminate the words “which pro-
scribe’ and substitute the word “regard-
ing.” Is that correct?

Mr. JAVITS. That is correct,

Mr. BUCKLEY, I am noi sure whether
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this is & distinction with a difference or
not,

Mr, JAVITS, There is no secret about
my purpose. It only seeks fo balance out
5 statement of policy. We are going to
respect whatever the religicus or maoral
convictions are on either side of the case,
and our purpose s to respect them, That
is the reason for the nondlscrimination
portion. .

Mr, BUCKLEY. Therefore, if a partic-
ular institution did in fact proseribe these
medical procedures, the Federal Gov-
ernment would be without power to over-
ride that policy?

Mr. JAVITS, That is correct. .

Mr. BUCKLEY. I thank the Senator.

Mr, JAVITS, Mr. President, I am ready
to yield back the remainder of my time.

Mr, CHURCH. I yield back the re-
mainger of my time.

The PRESIDING OFFICER. Does the
Senator from Massachusetls yield back
his fime on the amendment to the
amendment?

Mr. RENNEDY. May I withthold the
time?

The PRESIDING OFFICER. Who
vields time?

Mr. JAVITS. I withhold my time.

Mr. PASTORE. Mr. President, will the
Senator yield? I would like 3 minutes to
ask a question.

Mr, KENNEDY, I yield.

Mr. JAVITS, Mr. President, is it on the
amendment to the amendment?

Mr. KENNEDY. Yes.

Mr. PASTORE. As 2 matier of fact, it
is on the whole thing. The amendment of
the Senator is going to be azceepted, 50
i is part of the package. I hope I am not
being limited.

My question is this: What the Senator
from Idaho is actually dolng in his
amendment is to say that Hil-Burton
. Iunds shall not be denied to any hospital
that does not choose to allow abortions
to be cominitted within that hospétal.

Mr, CHURCH, If ths refusal is based
upon religious beliefs or moral! convie-
tions against such procedure.

Mr. PASTORE. Naturally, that is what
the case would be.

The amendment of the Senator from
New York goes on to say that in the
event any doctor who does practice in
this hospital dees commit an abortion in
another hopital that does permit abor-
tions to be commitied, he shall not be
barred from practicing in the first hos-
pital,

Where do we get that right to fell 5
hospital what to do or what not to do?
Is that hospital not a private organiza«
tion?

Mr. CHURCH. The Senator is correct
but the Senator’s amendment—and the
Senator from New York can speak for it
best—~provides that any hospltal accept-
ing Federal funds will do s¢ with the
understanding,

Mr. PASTORE. In other words, what
the Senator is actually saying is that if
the first hospital bars that physiclan who
committed an abortion in the other hos-
pital, it shall be denied Hill-Burton
funds.

Mr. CHURCH, Ng.

Mr. JACKSON. There is ho penalty,

Mr. KENNEDY. Mr. President, will the
Bengtor yistd?
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Mr. CHURCH. I yield.

Mr. EENNEDY. As I understand if,
these hospitals are already receiving
PFederal funds. Therefore the require-
ment is that they shall not discriminate,

Mr. PASTORE. But if they do, what
happens?

Mr. JACKSON. Nothing.

Mr. PASTORE. Then, what are we do-
ing? We have wasted a whole morning
doing nothing.

Mr. JACKSON. Mr, President, will the
Henator yield?

Mr. PASTORE. ¥ yleld to anyone who
can clear it up,

Mr. JACKSON. I cannoi clear it up,
bui I cannot gee in the combination dny
penalty, unless I do not read it correctly.

My, PARTORE. My question is in two
parts. First, how does the Congress of the
United States impose on the discretion,
judgment, anhd right of doctors of the
private hospital, whether Catholic, Jow-
ish, er Protestant; and, two, if it does
and can do it, what is the penaliy?

Mr, JAVITS., Mr. President, if the
Senator will y¥ield, I am the author of the
amendment so perhaps I should answer,
In the frst place, it is not imposing a
duty on any hospitel except the hospital
seeking to qualify for Federal funds.
Then It says that notwithstanding that,
the hospital may participate in the pro-
gram. That is the affirmative benefit.
But it qualifies the benefit by saying that
if they do discriminate against the dog-
tor who is in their hospital because he
has dane something they do not approve
of in the other hospital, we have the au-
thority to deprive them of that benefit.

Mr. PASTORE. What 1s the benefit?

Mr. JAVITS, The Federal money given
for example under Hill-Burion.

Mr. PASTORE. Then there is the pen-
alty. It sounds dietatorizl,

Mr. JAVITS. These are Federal bene-
fits under a Federal program which some
may get and some may not get, depend-
Ing on many forms of gualification. One
fortn may be the rangs of hospital serv-
ices, The Benator from Idaho provides,
and I agree, that the particular hospital
Qoes have o give the same range of med-
fcal benefits as any other hospltal. I say,
very well, they still get the money if they
do not. But suppose that hospital fires
2 doctor because they do not approve of
what he did in another hospital. I say
they do not have the right to fire him,
and they may lose the benefits of Federal
funds because they are discriminating
against a doctor, So you have two condi-
tiots.

Mr. PASTORE. So there is a penalty.

Mr. JAVITS. I hope 5o, I do not know
if it will be so adjudicated by the ad-
ministrator, but it 1s there,

Mt. PASTORE. Let us assume it is 2
private hospital, be it Catholic or Jew-
ish, and, a3 a rule, that any person who
is on the staff of that hospital and come-
thits an sbortion in another hospifal,
when the first hospital does not permit
an abortion ito be committed, and that
hospital does not receive one red cent
from the Federal Government, then what
is the penalty?

Mr. JAVITS. None whatever, and the
law does not apply.

Mr. PASTQRE., Can that physician be
discharged from that hospital under the
Senator's amendment?
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My, JAVITS, Yes,

Mr. PASTORE, For having commitied
an ghortion i another hospital?

Mr, JAVITS. Yes,

Mr, PASTORE. It all comes down to
Federal funds.

Mr, JAVITS. Nothing else

Mr, CHURCH. The Senator Is correct,

'The PRESIDING OFFICER. Do Sena-
tors yield back their time?

Mr. JAVITS. I vield back my {ime,

My, CHURCH. I yield back my time,

The PRESIDING QFFICER. The ques-
tlon is on agreeing to the smendment
of the Senator from New York to the
amendment of the Senator from Idaho
(putting the question).

The amendment{ was agreed to.

The PRESIDING OFFICER. The ques-
tlon now is on the amandment of the
Senator from Tdaho a5 amended. The
yeas and naye hsve been ordsted and
the ¢lerk will call the roll.

The legislative clerk called the roll,

Mr, ROBERT ¢, BYRD, I announce
that the Senator from Youisiana (Mr,
JouNsToN), the Senator from New Jersey
(Mr. Wirriams), the Senator from Caii-
fornia (Mr, Tuxney), and the Senator
from Maine (Mr, MUSKIE) Are negessar-
ily absent.

1 also announce that the Senator from
Mississippt (Mr. Srennis)y is absent be-
canse of ifness.

I further announce that, if present and
voting, the Senator from California (Mr.
TowNey), the Senafor from New Jersey
(Mr. WiLriams), and the Senator from
Louisiana (Mr. JoHnsTON) would each
voie “vea.”

Mr., GRIFFIN, I announce that the
S8enator from Massachusetls (Mr.
BRrOOKE) is absent by leave of the Sen~
ate on official business,

The Senator from Wyoming (Mr.
HawsEN) is necessarily absent.

The result was annouhced-—yeas 92,
nays 1, as follows:

[No. 64 Leg.]
YEAS--62

Abouregk Eastland MaolIntyre
Afken Ervin Mefeald
Allen Fannin Maondale
Baker Fong Montoya
Bartlett Goldwater Mass
Bayh Gravel Melson
Reall Griffin Nunn
Bellmon Gurney Packwood
Benneth Eart Pasiore
‘Benfsen Hartike Pearson
RBihle Hagsltell Pall
Biden Hatfleld Perey
Brock Hathaway Proxtaire
Buckley Helns Randolpb
Burdieck Hollings Eibleoflt
Byrd, Hrugka Roth

Harry P., Jr, Huddleston Saxbe
Byrd, Robert C. Hughes Schwelker
Cannon Humphrey Seott, Pa.
Oase Inouye Scobt, Va.
Chiles Jackson Sparkman
Church Javits Siaflord
Qlark Eennedy Stevena
Uook Long Stevanson
Cotton Magnuson Symington
Oranston Mansfield Taft
Curtls Mathias Talmadge
Dols MeaClellan Thurmond
Donmenicl MeClure Tower
Dominick McGee ‘Welcker
Eagleton MeGovern Young

NAYS—1
Fulbright
NOT VOTING—T

Erooko Muskie Willlams
Hansen Sennis
Johnston Tunney
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So Mr. Cuurce's amendment, as
amended, was agreed to,

Mr, GURNEY. Mr. President, I call up
my amendment.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk proceeded {o state
the emendment,

Mr. GURNEY. Myr. President, I ask
unanimous consent that further reading
of the amendment be dispensed with.

The PRESIDING OFPICER, Without
objection, it is so ordered.

The amendment is as follows:

On page 8§, lines 8 and g, sirike the words
“for sach of the fiscal years ending June 20,
1673 and June 30, 1974" znd insert in leu
thereof "for the fiscal year ending June 30,
1573, and $31,500,060 for the pericd ending
October 31, 1973™,

On page 9, Iine 12 and 18, sirike ont the
words "Ior each of the fiscal years ending
June 80, 1678 and June 30, 1874 and Insert
in lieu thereof “for the Rscal year ending
June 80, 1878, and $B8,330,000 for the perlod
endlng October 31, 1973",

Oxn page 9, lines 16 and 17, strike the words
“for each of the flscal vears ending June 30,
1953 and Juane 30, 1974" and insert in leu
thoreo! “foy the fscal year ending Juns 30,
1978, and $6,000,000 for the period ending
October 31, 1973,

Oxn page 9, lines 20 and 21, strlke the words
“for each of the fiscal years ending June 30,
1973 and June 30, 1974” and Insert in llen
thereof “for the fiseal year ending June 30,
1978, and 5,880,000 for the period ending
October 81, 1873".

Oxn page 9, lines 24 and 25, strike the words
“for each of the fgeal years ending Juns 30,
1973 and June 30, 1974" snd insert in lleu
thereof “for the fizcal year ending June 80,
1978 and $5,000,000 for the pericd ending
Qctober 31, 1873.”

On page 19, llnes 8 and 4, strike the
words “for each of the fiscdl years ending
June 80, 1973 and June 30, 1874” and insert
in ilew thereof "for the fisesl year ending
June 30, 1875, and $10,000,000 for the perlod
ending October 31, 1973."

On page 10, lins 7, strike “Jure 30, 1974"
and ifisert i lleu thersof "Qctober 81, 1074,"

Cn page 10, lines 8 and 10, strike the wonds
“for each of the fiscal years ending June 30,
1973 and June 30, 1974” and insert in lieu
thereof “for the fiscal yesr ending June 30,
1873, and $6,600,000 for the perlod ending
QOctober 81, 1978."”

On psge 10, lines 14 and 15, sirike out
“June 30, 1974" and Insert in lieu thereof
“October 31, 1E73."

On page 10, lines 18 and 19, strike the
words “for each of the fiscal years ending
June 80, 1978 and June 30, 1974* and Insert
in lleu thereof 'for the fiscal year ending
June 30, 1673, and $13,000,000 for the perlod
ending October 81, 1878

On pege 10; Una 23, strike out *Jiune 30,
1974" and insert “QOctober 31, 1973."

On page 11, lines 1 and 2, strike fhe words
“for each of the fiscal years ending June 30,
1973 and June 39, 1874” and inserd 1n leu
thereof "for the fiscal yesr endlng June 30,
1973, and $4,000,000 for the period ending
October.81, 19737,

On page 11, lines 5 and 6, strike the wordsg
“for each of the fiscal years ending June 30,
1973 and June 30, 1974" and insert in leu
“hergof “for the fiseal year ending June 20,
1973, and §B65.000,000 for the perlod ending
Qaotober 31, 1073,

On page 11, lineg 9 and 10, strike the wards
“for each of the fiscal years ending June 30,
1678 and June 30, 1974" and insert in Heu
thereor “for the fscal year ending June 50,
1873, and $62,600,000 for the period ending
October 31, 1973."

On page 11, Mnes 13 and 14, strike the
words “for each of the fisoel yesrs endlng
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June 3¢, 1678 and June 30, 197¢" and ingerd
In llsn thereof “for the filscal year ending
June 80, 1973, and $4,380,000 for the period
ending October 81,1573."

On page 11, lines 17 and 18, strike the
words “for each of the flscal years ending
June 30, 1973 and June 30, 1974 and Insert
in lieu thereof “for the fiscal vear endlng
June 30, 1873, and @750,000 for the pericd
ending October 31, 1978,

On pege 11, lnes 20 and 21, strike out
“June 30, 1874" and insert in Heu thereof
“Qetober 31, 1973,

On pagoe 11, llnes 23 and 24, strike out
“June 30, 18747 and insert in lieu thereof
“Oetoker 33, 1878."

On page 12, lines § and 4, strike the words
“Igr each of the Ascel years ending June 30,
1978 and June 39, 1974" and insert In lteu
thereof "“for the fiscal yenr ending June 30,
1973, and $1,800,000 for the perlod ending
October 81, 19'73.”

On page 12, lines 7 and 8, strike the words
“for each of the fiseal years ending June 30,
1873 and June 30, 1974” and insert in Heu
thereof "for the flscal year endlng June 30,
1873 and $1,350,000 for the period ending
October 31,1973,

On page 13, lines 14 and 11, strike “June 30,
187 " gnd insert in leu thereof October 31,
1974,

On psge 12, strlke Tines 13 and 14 and
insert In lleu thereof “for the yesr ending
Qctober 31, 1965 and each of the next alght
years—?".

On page 13, Iines 17 ang 18, strike the
words “for each of the fisoal years ending
June 30, 1973 gnd June 30, 1874” and {n-
sert I leu thereof “for the fideal yesr end-
ing June 30, 1073, and $52,600,000 for the
period ending October 81, 1973". .

On page 12, lines 21 and 22, siritke the
wordd “for each of the fiscal years ending
Juna 50, 2973 and June 30, 1974"” and insert
in leu fhereof “for the fiscal year ending
June 30, 1973, and $30,000,600 for the period
ending October 41, 1273".

On page 12, line 28, strike "“June 30, 1974"
a‘n;i:L insert in 1leu thereof “October 31,
1974",

On poge 13, lines 8 and 4, strike the words
“ipr ench of the fiscal years endlng Juna 30,
1073 and June 30, 1974" and imsert in leu
thereof "for the fiscal year ending June 30,
1878, and $500,000,000 for the period ending
October 81, 1978",

On page 38, strike lines 6 and 7, and insert
In llen thersef “fiscal year ending June 30,
1971 and the next two fiscal years” and in-
gert in liou thereot “year ending October 31,
1971 snd each of tue nexb two yesrs”,

On page 18, lines 10 and 11, sirlke the
words “for epch of the fiscal years ending
June 30, 1873 and June 38, 197¢" and Insert
in leu thereof “for the fiscal year onding
June 30, 1973, and $14,500,000 for the perlod
ending Ociober 31, 19713,

On page 13, lines 14 and 15, strike the
words “for each of the fscal years ending
June 30, 1973 and Junse 30, 1674" and insert
in lleu thereof 'for the fiseal year ending
June 30, 1973, and $56,000,000 for the pericd
ending October 81, 1973",

On page 13, lines 17 and 18, strike out
“June 40, 1874" and insert in leit thereof
“October 31, 19'73".

On page 18, Mnes 21 and 2%, strike the
words- “for each of the fiscal years ending
Junsa 30, 1973 and June 30, 1874"” and insert
in Neu thereof "for the fiscal year ending
June 30, 1973, and $10,000,000 for the psricd
ending Ootober 31, 1975"".

On page 14, llnes 1 and 2, strike the words
“for each of the fiscal years ending June 30,
1973 snd June 39, 1974 and insert in lleu
thereof "for the flsgal year ending June 30,
1673, and $10,000,000 for the perlod endlng
Qctober 81, 1973,

On page 14, lines 5 and 8, strike the words
“for each of the fisonl yesrs ending June 80,
1973 and June 30, 1974" and Insert in lieu
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thersof “for the fiscal year ending June 30,
1578, and $4,000,000 for the perled ending
Qctober 31, 1973,

On page 14, lines.9 and 10, strike the words
“for each of the fOscal years ending June 30,
1973 and June 30, 1974" and insert In lleu
thereof “for the fiscal yeer ending June 30,
1978, and $426,000 for the period ending
October 21, 1973",

On page 14, lines 13 and 14, strlke tha
words “for each of the fiscal years ending
June 30, 1673 and June 30, 19747 and insert
ln liew thereof “for the fiseal year ending
June 30, 1878, and $2,000,000 for the period
ending Cotober 31, 1573",

On page 14, llnes 17 and 18, sirlke the
words “for each of the fiscal years ending
June 80, 1878 and June 30, 1974” and insert
in lleu thereof “for the fiscal year ending
June 30, 1973, and $2,000,000 for the parliod
ending Ceicher 31, 1873",

On page 14, lines 21 and 22, sirlike the
words “for each -of the fiscal years ending
June 30, 1873 and June 30, 1974 and insert
In lieu thereof “for the fiscal year ending
Juna 30, 1978, and §3,330,000 for the period
ending October 31, 1973".

On page 15, line 2, strike “Iuly 1, 1674” and
insert in llau thereof “November 1, 18737,

On page 15, atrike lines &, 7, and 8, and
Insert 1o llen therecf the following:

“(8) Seotlon 7P4D{f) (A) is amended by
striking the word 'fiscal’ wherever it appears
and by striking 'June 30, 1671’ and inserting
in Iigu thereof ‘QOctober 31, 1071

On pege 1B, lines 11 and 12, atrlke out
the words “for each of the fiscal years
ending June 30, 1873 and June 20, 1974"
and lnsert In Ieu therecf “for the fiscal
year ending June 30, 1873, and $85,000,000
for the period ending October 31, 18737,

On page 15, lines 14 and 17, strike out the
wortds "for each of the flseal years ending
June 30, 1673 and June 30, 1974" and insert
In lleu thereof “for the fiscal year ending
June 30, 1578, and 85,000,000 for the period
ending Ogtober 81, 1873,

Cn page 15, lines Z1 and 22, strike out
the words "for each of the fiscal years end-
Ing June 80, 1973 and June 20, I1974” and
insert in lieu thereof “for the fiscal year
ending June 30, 1973, and §33,000,000 for
‘the perlod anding Cetober 81, 1973,

On page 15, strike lines 23 and 24 and
Insert in leu thereof the followlng:

"{b) Bection 207 of such Aet is amended
by striking out ‘June 80, 1973’ and inserting
in lieu thersof ‘October 31, 1973".” .

On pgge 186, strike lines 1 and 2 and insers
in lleu therecf the following:

(@) Section 221{h) of such Act is amended
by striking out ‘June 80, 1973’ and *July i,
1073" and inserting in liew thereof ‘Octo-
ber 31, 1873 and November 1, 1973, respec-
thvely'."”

On page 16, lines 5 and §, sirikke out the
words "for each of the fiscal years ending
June 30, 1972 and June 30, 1874" and insert
In lleu thereof “for the flseal year ending
June 80, 1973, and $20.000,000 for the period
ending Ocbober 31, 1978". .

On page 16, strike out lines 7 and 8, ang
fisert in lleu thersof “and {2) by striking
flscal year ending June 30, 1967 and insert-
ing in Heu thereof 'year ending Qctober 31,
1967

On page 18, Mnes 10 and 13, strike “June
30, 1974” and Insert in lieu thereof “Ogto-
ber 81, 1674

On page 16, lines 14 and 15, strike out the
words “for each of the fiscal yearz ending
Juns 39, 1973 and June 30, 1974” and insert
In lieuw therecf "for the fiscal yesr ending
June 30, 1978, and $17.500,000 for the period
ending Octoker 31, 1873,

Oun page 16, lines 17 and 18, stelke “June
30, 1674 pnd inseri In lleu therect "Cclo-
ber 21, 1974".

On page 16, lines 21 and 22, strike out the
words "for each of the fiscal years ending
June 30, 1973 and June 30, 1974" and Insert
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in 1ieu therecf “for the fiscal year ending
June 30, 1873, and $5,000,000 for the period
ending October 31, 1873".

On page 17, lnes 1 and 2, strike out the
words “for each of the fiscal years endling
June 30, 1§78 and June 30, 1974¢” and insert
in leu thereof “for the fiscal year ending
June 30, 1973, and 627,600,000 for the pericd
ending Qctober 31, 1873,

On page 17, strike cut lines 3 through
6 and insert in lien thereof the follewing:

“(4) Section 261(H} is amended by strik-
ing the word ‘fiscal’ everywhere it may ap-
pear and by striking ‘June 30, 1971' and
‘July 3, 1973 and inserting In leu thereof
‘October 31, 1971 and 'November 1, 1973°,
respectively,”

On page 17, strike out lines 7 through 12
andg insert 1 lleu thereoI the following:

“(k) BSectlon 264(c) of such Act is
amended——

“(1) hy striking the word ‘fiseal’ every-
where 1t Ioey appear; and

"{2) by striking “fune 80’ everywhere it
may appear and inserting in lieu fhereof
‘October 31" and

*18) by striking ‘July 1’ and inserting in
llen thereof ‘November 1'."

On page 17, lines 15 and 16, strike out the
words “for each of the fiscal years ending
June 30, 1973 and Juzne 30, 1074” and insert
in lieu thereof “for the fiscal year ending
June 80, 1873, aud §10,000,000 for the period
ending October 81, 1973". :

O page 17, strike out lines 17 through 20
and ingert in leu thereof the following:

“{m) Sesiion 27i(d)(2) is amended by
striking the word ‘fiscal’ everywhere it ap-
Jpears snd by striking ‘June 30, 1972" and
July 1, 1973 snd inserting in lisu thereof
‘October 31, 1972' and ‘November 1, 1973,
respectively.”

On page 17, strike lines 21 and 22 and in-
sert in lieu thereof the following:

"“(n) Section 272 of such Act is amended
by striking out ‘June 30, 1973" and inserting
in Hew thereof 'Qatober 31, 1973 )

Omn page 18, line 2, swrike gut “July 1, 1874"
and insert in lieu therect “Novembar 1, 1978,

On page 18, strike lines 3 through 8 and
insert in lieu thereof the following: “Sectlion
121(a) of the Developmental Disabillty Serv-
lces and Fecilifies Construction Act (42
T8¢ 2661) 18 amended by Inserting !mue-
diately arter the fArst sentence the following:
“There is authorized to be appropriated for
the perlod July 1, 1873 through October 81,
1973, $'7.000,000."."

One page 18, lines 11 and 12, strike out
the words “for each of the fiscal years end-
ing June 30, 1973 and June 30, 1974" and
ingert in lieu thereof “for the fiscal year end-
ing June 30, 1573, and $7.000,000 for the pe-
riod ending October 31, 1973,

On page 18, Iines 15 and 186, strike out the
words “for each of the fiscal years ending
Juna 30, 1973 and June 30, 1974” and insert
in Ueu thereo! *for’ the fiscal year ending
June 30, 1973, and $45.000,000 for the period
ending Octoher 31, 1973,

On page 18, lines 19 and 20, strike ocut the
words “each of the fisenl years ending June
20, 1978 and June 30, 1874 and {nsert in lien
thereo! “the fiscal year ending June 3¢, 1973,
anii for the period ending Ociober 331, 1873".

Mr, GURNEY, Mr, President, I ask
for the yeas and nays oo my emendment.

The yeas and nays were ardered.

Mr. GURNEY. Mr. President, I do not
inteng to take very long.

Mr, KENNEDY., Mr. President, may
we have order in the Chamber?

The PRESIDING OFFICER. There
will. be order in the Chamber,

Mr. GURNEY, Mr. President, it is diffi-
culf {o support the committes's proposal
as it is currently written, It asks that we
extend every one of some 44 health care
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programs for a full year at a total cost
to the taxpayer of some $25 billon. It
does this in the faece of clatms by the
administration. and by independent ob-
servers thab a substantinl number of
these programs duplicate or overlap each
other, or are outdated, inefficlent ways
by which to achieve particular health
eare goals. The committee arrived at its
decision, initially, even heiore there were
hearings on the bill. Now, a few weeks
later, we see it on the floor again after
just 1 dsy of hearings and one witness.

‘Wo simply cannot afford the Iuxury of
deley which this legistation would allow.
‘We fool curselves if we think that Amer-
icans benefit from such a eourse of ac-
tion, If money is wasted in inefficient or
outdated health programs, then it is
money lost that eould have been used to
meet society’s more pressing health needs
g3 well as other pressing needs. In effect,
we face & double Toss: Hirst, & loss from
what we fail fo accomplish in meeting
real health care needs, Second, we face o
loss from what we are unable {o accom-
plish in other arsas—ocrime prevention,
waber or alr pollution, and drug abuse for
exampile. '

1 helieve the commlities’s recommen-
dation on this bill epitomizes one aspeet
of the conflict over the Federal budget
now raging between Congress and the
Executive. Who is going fo assume re-
sponsibility for the efficient use of the
People’s money? Does the Congress have
the discipline to marshall its decision.-
making powers in order to decide on the
appropriate use of tax -dollars? Must we
continually have legislation through ex-
tension, with Iittle or no review or change
of existing programs?

The committee poinis out that these
programs expire June 30, that they are
important =nd vital and must be re-
newed, and that therve is not time how
to review them all in depth. In turn, the
sdminisiration points out that they do
nog have all of thelr recommendations
yet.

Thus it is sald that we need time to

evaluate these programs. That is a rea-

somable request, particularly in view of
the myrisd health care goals this legis-
lation contains. But a full year? I do
not think so,

I propose, and that is what my amend-
ment does, that we extend the Public
Health Service Act snd Community
Mental Health Centers Act for 4 months
beyond the current expiration date, or
il Cetober 81, 1973, With the manth,
of August lost to Congress because of the
recess during that month, this amend-
ment would still give us 6 full working
months from now in which to evaluate
these programs.

The issues for our deliberation have
been clearly drawn in the administra-
tien’s testimecny, Do these programs
work? Are there hefter ways to carry
them out? Are there heiter sources of
maney ot matpower than those provided
by Pederal resources?

Let me say, in addition to this--and
then I shall he through-—that I have had
pecople come intb my ofice in the last
few weeks to talk to me about the bill.
Some of them have told me that spme
of the brograms we should pasz, Some
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have also. asked me not to make thetr
names bublic, hecause they do not want
to be “shot down” by thelr constituents,
But they have actuaily told me they do
not want these programs., Others have
told me they need the programs vitally,
Still others have said that we could prob-
ably cut back these programs and make
them more efficient.

I would simply say that if thers hasg
not been time to prepare & specifie bill
and have it considered by the commit-
tee, why do we noi, on this bill, take our
time, until QOctover 31, which will al-
most be the full working time that Qon.
Bress may be in session this year, znd
come up with 2 bill that we can pass
That is what; we ought to be doing with
the publie health programs. But iet us
do it with some veal facts and real testi-
mony to back our own position,

Otherwise we shall be going to the ad-
ministration, saying, “No, we are not go-
ing to spend the money because we do
not beleve the programs are geod.” I say
we have a chance for compromise. I am
not asking anything more than to extend
this program for 4 menths or so, in which
we ean work out & bill, .

Mr, DOMENICI, Mr. President, will the
Senator from Florida yield?

Mr. GURNEY. I yield. .

Mr, DOMENICT. T support the Gurney
amendment. I think that yesterday,
when I spoke before the Senate on
whether we should engage ourselves in
confrontation or accommiedation, my re-
marks were squarely on the guestion that
is before us today. I am certain that
those who support this measure are
aware of the fact that more time is
needed to evalmate which programs
should continue, which ones should be
stopped, and what nsw ones should be
atarted.

I cancur wholeheartedly with the
statement of the Senator from Florids
with regard to how those involved in the
programs are telling Senstors that some
of these programs aré good, and zome
are not so good. I think as we go through
this year—this trensition year—when we
are attempting to reenzct old laws, old
suthorizations, end frequently even last
year's appropriation measures, that, if
we do accommodate them, some transi-
tion, not one which wiil indefinitely
burden the beneficiaries of the laws, but
one which will give the Senate {ime to
pass better laws, Amevics wii be better.

I certainly think it 15 admitted, from
the brief testimony hefore ws, that thera
has not been enough time to evaluabe
the programs in the bill. It that is the
case, perhaps there is justification to
continue them rather than to terminats
them.

I think the Senator from Florida offers
an amendment that the Senate should
gubgeribe to. Perhaps we should consider
an amendment to give ourselves and the
administration more time to decide
what we should do.

T urge Senaiors to support the amend-
ment of the Senator from Florida,

Mr. KENNEDY, Mr, President, T yigld
myself 5 minutes.

The fealth Subcommnittee in May of
last year recognized thaf it would take
them all winter to consider more thah
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50 pieces of legislation we are consider-
ing this afterncon which are included in
the 12 extensions of the Public Health
Act and the Mental Health Act, We in-
vited Secretary Richardson of Health,
wduneation, and Welfare to come hefore
the Health Subcommitice in May of last
year, so that we could take the whole
of the perlod in the consideration of
these particular proposals.

Secretary Richardson indicated that
he was not prepared to come up, that
the administration was in the process
of formulating thelr programs. In Sep-
tember of last year, we asked Dr. DuVsal,
the Asslstant Secretary of Health, Bdu-
cation, and Welfare for Health and Sci-
entific Affairs, to come up and appear
before the Health Subcommittee and
give us his hest judgment about these
12 proposals.

Dr. Duval testified that the adminis-
tration did not want the Health Sub-
committee io act, because we are golng
{0 have proposals in January and Febru-
ary of next year in conmection with the
President’s budget.

So what did we do? Betause we felb
that we had a responsibility to act, we
nevertheless incorporated seven of those
proposals In g bill and submitted it to
the Senate. The Senate passed S, 3718
by a vote of 78 to 0. But the House of
Representatives did not act on if.

So we walted until January and Febru-
ary of this year, and what happened?
The President’s budget was sent up, but
it did not include any specifie legislated
proposals, Mr, Welnberger then came be-
fore the commities, and we asked him,
“Whera are the proposals? We are ready
to act now.”

Mr, Weinberger said:

They ‘will be up some tlme In ¥ebruary.”
But only last week, Mr, 'Welnbeger came be~
fore the Committee on Labor and Public Wel-
fare. and we satd, "Now, Mr, Welnberger, wo
want your proposals on the extenslons of
these various Acts, Wil you glve us your
answer?

He said:

We are not prepared to give you an an-
swer now. I cannet give you & specific date.

Mr, President, this legislation expires
in June. But we have had virtually no
cooperation from the administration
since last May in respect to this vital
legislation. '

AN we have done in the bill now before
the Senate is take fhe identienl dollar
figures for fiscal year 1973 and continue
these programs for the year. I have o
number of substantive changes ¥ would
like to see made In the legislaiion and
other members of the committee, Demo-
crets and Republicans allke, have other
changes, ¥ am sure. But 16 out of 16
members of the commitiee supported the
idea of o simple extension in order to
give the Congress time to ack.

I as chairman and they as members
of the Health Subcommittee, Deingerats,
and Republicans alike, decided that we
would hegin forthwith to consider the
whole range of the législation. Because
it is 2 massive joh, Mr, President, it will
require @ ¥ear Lor consideration and ac-
tlon. That was recognized by the com-
mittee itself, So 4 months will not be the
answer.

CXIZ—B0T—Part B
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The second question is; How can we
support the proposal of the Senator from
Florida when he is unable 0 give us any
idea, this afternoon, of what the admin-
istration’s pesition will be on any of
these proposals? He 1s nof saying, *If we
cnly give them 4 months, I have all
the different proposals here in my hack
pocket this efterncon, and the commit-
teo can consider them hetween the end
of March and the end of the 4-month
exfension, and act responsibly.”

He ¢annot do it, because of the 12 pro-
posals we are considering, there Is only
one ot which the administration has
spoken, and that is on the extengion of
the Medleal Libraries Act. 'Fhere has
been no indleation that the administra-
tion would come up at any time and give
us their vilews on the other extensions,
except for those authorities they wish to
terminate.

Finally, let ma say this: We know that
the appropriations are made by Congress
on an annual basis. What is the Appro-
priations Committee going to do with a
4-month exfension? It would be vittu-
ally impossible to consider it. A 4-month
extension on these various proposals,
with all that means in terms of the ap-
propriatiens process, would obviously
mean the strangulation of this legisla-
tion. And let me say quite frankly, I sin-
cerely believe thati that is the position

the administration on a number of
these anthorities.

On the regional medical program, the
community mental health centers pro-
gram, the Hill-Burton program, the pub-
lc health training programs i is clear

that the administration is interested in

ending the authorities. They wowd do
this even over the very wide-ranging,
strongly objecting positions which have
been stated by a wide variety of groups,
including fthe National Institutes of
Health, veople involved in the mental
health areas, and other distinguished re-
searchers in health flelds,

For all those reasons, Mr. President,
I hope the amendment will be rejected
by the Senate.

I have indicated to this hody, on kehaif
of the members of the heslth subcom-
mittee, that we are prepared to act. We
are hopeful that in the consideration
of this leglslation, which will surely fzke
& full year, that we will obtain early
reports from the administration, so that
we can work, to the extent thab that is
possible, in a constructive and positive
manner,

The PRESIDING CGFFICER. The Sen-
afor's 5 minuies have expired.

Mr. KENNEDY, Mr, Fresident, I re-
serve the remainder of my time.

Mr. GURNEY. Mr. President, I yield
5 minutes to the distinguished Senater
from Colorado.

Mr, DOMINICK, Mr. President, T take
the floor, T might say, with someg re-
Iuetance, because I have supported the
pending bill in commiitee on two ocea-
sions, and I believe, 1f I am not mistaken,
that T am 2 cosponsor of it..I am not
sure, but I think so.

The PRESIDING OFFICER. The Sen-~
ator is correct,

Mr, DOMINICK. The thing which
bobhered both the Senator from Massa-
chusetts and me during these hearings
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and indeed all the way through is that
we had no alternative. We did not have
time enough, we both felt, to be able
to go over these programs cite by one
and declde for omrselves whether they
ought to be extended, changed, or modi-
fied in any way.

Hearing about the fact thal there was
to be no more funding, for example, on
the Hill-Burton Act, I put in a provision
for a 3-year extension of it, but with
some changes—changes providing that
no new hed hospitals would be built un-
less they recelved the approvel of com-
prehensive health planning which, in a
glven area, woitld determine where beds
were needed and where they were not.
I hope we can come to some kind of
hearing on that proposal relatively soon.
Other Members of Congress are arriving
at other proposals on their own initiative.

It would strike me that soine argument
could be made for the pesitions the ad-
ministration has taken on programs
that have worn out their usefulness, The
nonfunding of the Hill-Burton Aci was
largely baged on the fact that we have
more beds than we need now.

That is true only in certaln areas. It
is not true in other areas. There are
many arezs, even In my own State, In
rural communities, where aid end as-
sistance are nseded for adeguate hos-
pital facilities,

We also still have need for updating,
modernization, imptrovement, and the
applieation of new technology In hos-
pital systems. So there are & great num-
ber of needs in the health interesis of
the people of our country which I think
we should go forward with, with a varl-
ety of changes in the existing programs,
but making those changes congression-
ally, and not just cutting off the whole
1dea.

The guestion is: Do we need to con-
tinue the existing programs for g whole
year? That is what this amendment is
about,

It seems to me that between now and
the end of Ociober, which would be the
period of time provided under the
amendment of the Senator from Flor-
ida, giving us 2 total of not 4 months,
but 7 months, the Health Subcommit-
tee of this body and the health subcom-
mittees in the other body could easily
prepare and put together a number of
proposals in a number of different areas,
which would then be up for funding be-
fore the Appropriations Committees,
without having to leave the whole thing
hanging in limhbo for a year. Therefore, I
intend to and will support the Senator
from Florida on hils proposed extension.

Congress, whether it be the Senate or
the House of Representabives, can act
promptly. We have done it in the past,

‘both in commitiee and eon the floors,

Seven maonths, after all, is quite a long
period of time for review and for mod-
ernization of those programs when
needed,.

A typieal example which I mentioned
in my opening statement, when this
funding was brought up today, is the
regional medical planning programs.
Those programs, aithough they have
been of use in some areas of the country,
have been of no use in other areas of the
goutitry. A great number of them have
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been used in order fo channe! funds in,
and In order to provide continuing eflu-
cafion for the doctors. That is of. help
in some instances, In many areas it is
not. Morsover, it can be done through
other programs,

It would seem to me that we could,
pieece by piece, look these matters over
a5 we go along and make the changes
before the 7-month period has expired.

For that reason, I sin heppy to sup-
port the Senator from Florida and urge
the adoption of his amendment.

The PRESIDING OFFICER. Who
ylelds time? '

Mr, TAFT. Mr. President, I yield my-~
self §5.minutes on the bill. I take this
time on the bill because Y think it is par-
ticularly appropriate to discuss the ar-
guments which T would pressnt on the
bill on the Gurney amendmens,

I would like to say &t the cutset that
I strongly support the Gurney amend-
ment, and I feel it is whoily consistent
with the positions I have taken on the
hill, which I set onf in the minority views
on page 85 of the committee report.

We had in the commitiee just 1 day
of hearings on this bill, during which the
only administration witness was the Segw
retary of HEW, The Secretary was pin-
nad down In guestion on that day on two
or three of the subjects pretty largely
covered by the bill, and especially the
community mental health centers pro-
grams. There really was lithle done get-
ting infe policy decisions which are he-
hind the decisions refiected in the bhudget,.

It is interesting to note that we hear
much said aboutt how the Executive is
faking over the authority and preroga-
tive of the legislative branch of the Gov-
ernment. Yet, 50 far, here, the commit-
tee 1s so helpiess, apparently, to act on
these programs itself, that after a couple
of years of knowing that changss were
anticipatedé—and I {think, to be realistic,
knowing that the changes would be
made—the committes itself failed to
come forth with one sericus piece of leg-
islation in this ares.

The complaints now being made, that
the administration has not come up with
its legislative recommendations, it seems
to me the committes itself has a respon-
sibility for coming up with legislative
recommendations, particularly . under
those circumstances.

It is perfecily all right to wait and
ask for information from the department,
and for suggestions from the depari-
ment, but particulirly with Congress in
the unreceptive mood it is today, insofar
as the reecmmendations of the Kxecu-
tive are concerned, and I do not think we
should be sitting around waiting for the
recommendations of the Executive on
programs that we think should be
changed, Of course, in the budget and in
the recommendations of the sdministra-
tlon, we know what the administration's
pesition is on 2 pumber of programs,
and the number they think should bz
discontinued, so why have we not been
having hearings and lstenlng to wit-
nesses on those particular programs? wWe
know they will recommend that they be
discontinued.

If we teke the Gumiey amendment ap-
proach, and add on an additional 4
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months, which is desirable, we can at
least do that and then take a look af the
programs we know the administration
wants to diseontinue and decide whether
they should be continued or discontin-
ued, which we can do by holding hear-
ings and Ustening to witnesses and mak-
Ing our decision ag to what the proper
Iegislative processis. Bufto give a blanket
exbension at this time wouid he a great
mistake. That is what the bill attempts
ta do.

But the aceusation that because, some-
how, the administration, by not coming
up with recommendations as to continu-
ing authorizations covered in one way or
another substantively in the budget rec-
ommendestions, iz somehow frying to
legislate by extenslon or by cutting off
in the budget, I weuld reply to that by
saying that that is what is being at-
tempted to be done here, and what is
surely being sittempted to be done in
other programs which, in effect, is legis-~
lation by simple extension of authority
without locking into the substance of a
particular measure.

‘We should take a look &b the sub-
stance, The Secretary of HEW did do a
good job of explaining the general posi-
tion. We can devetop from this nurmerons
guidelines because there was no com-
mittee report aveilable at an early date,
ab least until today. On March 22, I did
insert into the Recorp, on page 9078, a
statement by Recretary Weinberger be-
fors the comimittee lazst week, taiking
about these programs. He pointed oat at
that time, and I repeat here, soms of the
discussion with regard to the partictlar
programs and with regard to the overall

proposal of the bill to extend authoriza-

tions blindly in what I would call a log-
jam or a pig-in-a-poke approsch to the
probem. .

The authorizations come to shout $2
billlon more than $1 billion of the 1974
budget reguest. Some of these suthoriza-
tions, including comprehensive health
planning, health services, research and
demonstration, and medical libraries
support, would continue to be funded
under the President’s 1074 budget.

The PRESIDING OFFICER. The time
of the Senator hag explrad.

Mz, TAFT. Mr. President, I yield my-

-gelf an additionsl 3 minutes under the

bill.

The PRESIDING OFFICER. The Sen~
ator from Ohlo is recognized for b addi-
tlonat minutes.

Mr, TAFT. Mr. President, let us fake
a look at some of the programs in which
there has been a phaseout, termination,
or reduction, as suggested by the admin-
istration.

The first is the Hill-Burton program,
It is admifted, as the S8enator from Celd-
radoe {Mr. DoMiNick) very soundly point-
ed out, that the Hill-Burton program, in
many respects, has ouflived its useful-
ness, as in many areas there is a surplus
of hospital beds, yet they are continuing
the building of more hospital eonstruc-
tion programs without relation to the
needs of where they are, 8o that it seems
10 me very unfortungte to do that. Let us
not kid ourselves, X we do not faee up
to the situation and put a deadline on
ourselves other than the mere additional
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year on us, I doubt whether we will see
in this Congress—never mind in this
Year—any meajor changes in the Hill-
Burton program. Especially coming from
& large State, which I think is getting un-
favorable treatment under the Hill-
Burton program, X particularly feel that
we should he taking a herd look at this
problem, examine it closely, and come up
with & better hospital program, to put #
on & fajr basis where digtribution of funds
are concerned, and diveel our efforts with
regard to facilities in those areas where
the faecilities are most needed. '

As to the regional medieal programs,
the posltion of the sdministration is per-
fectly clear. Its position is that the
greatest percentage of the funds has
gone to finance the continulng educa-
tion of health professfonals who, in many
fields, could possibly provide for their
own support, which they arve building up
for thelr own professional competence,

There are other funds under which, in
varfous ways, they are funded, It seems
to me that on the regional medi¢al pro-
grams, we should be able to come to a
pretty quick conclusion, that the com-
mittee, with a few days of hearings as
to whether we think the regional medi-
cal programs should bie funded or should
not be continued, either way.

I do not see any reason to put this off
for & year, Four months iz ample time
in which to make sensible recommenda-
ticns on the part of the Senate.

As to the categorical allied health
program, Federal suppord to institutions
training subprofessional health person-
nel will be fargeted on innovative proj-
ects under the fexible guthorities of the
existing Comprehensive Health Man-
power Act. We should have hearings and
the corimittee should be able to fund
and authorize it under continuing iesis-
lation that would be authorized by this
particular bill,

As to the coramunity heslth centers
program, the Seoretary bas been specific
in his testimony in that regard, and the
fact that the administration’s position is
that the community -health centars pro-
grams conheepb, which is & demonstra-
tion rroject,- has run through the
demonstration phase, and that we will,
because the commitments were made for
8 years, be funding existing healsh serv-
iees, set up on a phasing-out hasis ns
originally planned, but the demonstra-
tion is complefed and we should make &
decision whebther further demonstration
is needed or whether some genera? com-
munity hesléh center plan financed by
the Federal Ciovernment for all com-
munities in the Unlted States s the
proper way to go. We should undertake
the responsibility of Icoking into this.

These are some of the factors that
should be considered when we take a look
at this lepislation today, although it
seems to me that 1t is doubtful, or wise,
biingly to extend the program for an
additional year and say we cannot put off
the decislon another year and then come
zround and take g logk at it again be-
cause the adminisiration did not come
up with sorae proposal and we agreed to ib
right sway. The far moere sound approach
is to take that of the Senator from
Florida and extend the proposal st least
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for an additional 4 months fo sce
whether we ecan sitack it plecemesal.
There 1s no need for all the items to e In
one particular bill, They are separabe
programs and basicelly they can be
handled and considered separately, The
committee should take the responsibility
to do just that. The proposal of the
Senator from Ijorida is a sound pro-
posal and one that deserves ¥he support
of the Senate. As to the support, I, for
one, will maintain the position I took in
committee, thai T think the committee
should measure up to its responsibilities.
I am not going to vote for It merely as
an extension program without looking
at the merits, or taking the responsibiity
of teking care of the health programs of
this country.

The PRESIDING OFFICER. The time
of the Senator from Ohio has expired.

Mr, KENNEDY, Mr, President, the va-
guments I have heard here this after-
noon by the Senator from Ohio have an
Alice in Wonderland quality, It was the
Secretary of HEW who sald in the
spring of last year that, becatise the ad-
mintstration did noi have its proposals
.sufiiciently perfected, we should wait
and delay. To accommodate the Repub-
lean Secretary of HEW, we-did so. 'Then
My, DuVal came up, and he said:

We do not want to extend varlous pro-
pesals, We will have our own proposals in
January or Fehrusry.

So, out of consideration for the As-
sistant Secretary of HEW, we withheld
any action on some of them. We acted on
seven programs, which actually passed
in the Setate. Mr. President, I can
give assurance to my friehd from Olxo
that the administration did not give us
any proposals ab all on any of these
programs. We will have a proposal be-
fore the Senate next year on every one
of these proposals, elither with or with-
out the chjection of the administration:
But we cannot-allow ourselves to be put
in a position where the Secretary of
HEW asks us to waitl for their recomt-
mendeations, where the Assistant Sec-
retary of HEW asks us to wait until Jan.
uary or February of this year, where the
new Secretary of HEW asks us to wait;
and now we find ourselves at the end of
March with no action yet on hade pro-
erams that are expiring,

Now we hear from the Senator from
Chip, “What has been wrong with the
committee?” We have been trying to ac-
commodate the position taken by fwo
different Secretaries of HEW and the
Assistant Secretary of HEW. We have
done our best to accommaodate them.
But now we are going to ach.

For that reason, I hope the Senate
wilt give us the kind of time we need, in
order fo consider these matiers the way
they should he considered. I hove the
Gurney proposel will he defeated.

My, President, I yield back the re~
mainder of my time.

Mr. GURNEY. I yield back fhe re-
mainder of my time,

The PRESIDING OFFICER. Al {ime
on the amendment has been yieided
back,

The dquestion is on agreeing to the
amendment of the S8enator from Florida.
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On this guestion the yeas and nays have
been ordered, and the clerk will call the
voll,

The assistant legislative clerk called
the rall.

Mr. ROBERT C. BYRD. 1 announce
that the Senator from Louisians (Mr.
JoawsTon), the Senator from Malne
(Mr, Muskre), the Senator from Califor-
nig (Mr, Towney?), and the Senator from
New Jersey (Mr. WILrramMs) are neges-
sarily absent.

I also announce that the Senator from
Mississippi (Mr. Stenmis) is absent be-
cause of {llness.

I further announce that, if present and
voting, the Senator from New Jersey
{Mr. Wirtiams) would vote “nay.”

Mr. GRIFFIN. I announce that the
Senator from Massachusetis (Mr.
BrooKs) s absent by leave of the Senate
on offieial business.

The Senator from Wyoming (Mg,
Hansew) i3 necessarily absent.

The result was announced—yeas' 37,
nays 56, as follows!

[No, 66 Leg]
YEAS—BT

Bakel BPomenlict Pearson
Bartlett Dominick Percy
Baall Fannin Proxmire
Bellmon Fong Roth
Benaett Goldwater Saxbe
Brock Grifin Scott, Pa.
Buckley {iurney Bcotd, Va.,
Byrd, Helms Stevens

Harry F., dr. Taft
Cook Mathias Thuroond
Cotion MeChure Tower
Curiis Nunn Foung
Dole Packwood

NAYS—58
Ahourezk Gravel MeGovern
Alkan, Hart Melntyre
Allen Harike Metcall
Bayh Haglkell Mondale
Bentsen Hatfield Montoys
Bible Hathaway Moss
Blden Hollings Nelson
Burgick Huddleston Pastore
Byrd, Robert ©. Hughes Pell
Cannon Humphtey Randoiph
Case Inouye Ribleoft
Chiles Jackson Schwelker
Church Javits Sparkman
Clark Keoncdy Gtafford
Cranston Long Stevenson
Hagloton Magnyison Byminghon
Eastland Mansiteld ‘Talmadge
Eryin MeClellan Welcker
Fualbright MeGes
NOT VOTING—T7

Brooke Muskie Willlams
Hangen Stennig
Johnston ‘Tunney

So Mr. GurNEY’s amendment was T~

jected,
————— ——p———

PROGRAM

Mr. SCOTT of Pennsylvania, Mr, Pres-
ident, I rise to inguire of the distin-
guished majority lender the program for
the remaingder of the day, and beyond,

Mr. MANSFIELD, Mr, President, will
the Benator from Massachusetts yield?

Mr. KENNEDY, Mr, President, I yield
b minutes on the bill to the majority
leader.

The PRESIDING OFFICER, The Sen-
ator frotnh Montana is recognized,

Mr. MANSFIELD). Mr. President. in
response, may I say that it is anticipated
that very shorily the vote on final pas-
sage of the pending husiness will oceur,

The distinguished Senator from Loui-
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slana (Mr, Loxg), the chalrman of the
Commitiee on Finance, would like to
have the Senste take up H.R. 3577, an
act 10 provide an extension of the in-
terest equalization tax, this evening, He
doss not think 1t will take too long, There
is an expiration daie of Saturday. If we
do not finish that measure tonight—we
will not stay in session too late—it will
be carried over until tomorrow.

That measure will ke followed, in turn,
by HR. 1875, an act to amend the dis-
aster relief bilt, and that, In turn, will be
followed by the bill 1o amend the Par
Value Modification Act, S. 929, and that,
in turn, will be followed by the five bills
on crime reporfed by the Committee on
the Judiciary.

Mr. McCLELLAN. Mr. President, if
{']h?, Senator will yield, what day will that

22

Mr, MANSFIELD, Later in the week,
if we gef to if. We will try to give the
Senator at least 1 day’s notice.

Mr. SCOTT of Fennsylvania. As to the
vote on whether or not the veto of the
President wil! he sustained or not on the
Voesticnal Rehabilitation Act, what is
the plan for calling up that measure?

Mr, MANSFIELD. Next Tuesday, at
8 reasonable hour.

Mr. SCOTE of Pennsylvania, This is
notice, then, to Senators that 1t will he
Tuesday afterneon and we are trying
to accommodale as many Benators as
possible by virtue of this early notice.
Tonight, I beieve, is the reception being
given by poultry fanciers, but I take it
ge have an obligation to de our duty

ere.

Mr. MANSFIELD, It all depends on
whether the egg or the chicken came
first—weil, that is it, anyway.

PUBLIC HEALTH SERVICE ACT
EXTENSION OF 1573 :

‘The Senste continued with the con-
sideration of the bill ¢S, 1136) to exiend
the expiring authorities in the Public
Health, Service Act and the Community
Mental Health Centers Act.

Mr. KENNEDY. Mr, President, does
the Senator yield back the remainder of
his time?

Mr. JAVITS. I yield myself 1 minute
on the kill. |

Mr. President, this is an essential bill.
‘Wa will do our utmost to resolve each of
these measures by proper consideration
that the course of time and this bill allow.

Mr. President, the reason for my strong
support for the Public Health Service
Assistance Extension of 1873 (8. 1136,
of which I am & cosponsor along with 15
of the 16 members of the Labor and Pub-
lic Welfare Committee, was set forth in
detail on Mareh 8, 1973, in my remarks
in support of its immediate congideration
by the Benate.

The Bill now under ecnsideration has
one purpose: To reaffirm the intention of
Congress that the Congress will deter-
mine whether and which of the health
programs extended for 1 year by the bill
will continue. Execulive budget action
which has leb cerfain health programs
wither, vanish, or be effectively termi-
nated by lack of adequate funding, is not
the appropriate mechanism to determine
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the fate of vilal substantive healih pro-
grams affecting millions of Americans.

It is entirely possible that, in the words
of Secretary Weinberger when he tes-
tifled before the Committee on Labor and
Public Wel{are:

If the OCongress and Its responsible Com-
mittees were carefully to examing each such
authority in light of its relative priority in
the competition for scarce Federal dollars, 16
would agree with the Administration thai
many of thase autherities should be allowed
to terminate on June 30, 1978,

But the evidence regarding the need
for the programs’ fiscal life or death must
be fully developed and deocumented for
the Congress by the Bxecutive, The Ex-
ecutive power of the purse-~through zero
budget mppropriations requests or re-
questing funding support for expiring
programs—should not determine what
laws Congress shall pass, and how they
shall be implemented. Congress is and
must continue to he an equal partner in

the process of determining the future for

programs afecting the American people.

The Executive should be checked and
balanced by the Congress, which is also
of the people’s elected officials. That is
the genius of the Amerfoan pollticsl sys-
tem, 1 believe that is the way we should
proceed, rather than upon action taken
solely by the President,

The complexity of the task befors the
Congress in evaluating and making its
will known in regard to the more than 50
separate sections of law affecting nearly
every facet of current Federal support
of the Nation’s health care system is
enormous. The committee’s determina-
tion and commitment to move as rapidly
as possibly fo permit Congress to ration-
alize these legislative authorities in a
manner consistent with the appropriate
Federal role in respect to the health
needs of the American people is, I ba-
lieve, documented by its past performe
ance, as detailed in the committee re-
port oh the pending bil.

Let us turn to just those health pro-
grams -Secrefary Weinberger has testi-
fied the a@ministration is proposing to
bhase ocut or terminate—community
mental heslth centers, Hill-Burton, and
regional medical programs—and to those
proposed for redirection such as compre-
hensive health planning and services.

In regard to the latter, there has been
no legislative proposs] submitted to the
Congress, All that can be gleaned is See-
retary Weinberger's generic testimony
and what the administraiion has pro-
posed in the 1974 budget. In essence, &
determination to utilize expiring section
314(e) of the Public Health Service Act
for funding programs the Executive
¢hooses to support. T am concerned that
the Executive has fziled to recognize
what Congress has made crystal clear in
regard to such preposed action. Only last
Year the Congress pessed and the Pregi-
dent signed info law, Public Law 92-449,

'The legislative history of sedtion 314{s)

is enunciated in Senate Reporb 92-285,
where in discussing this section of the
law it eites the House Commibtes on In-
ferstate and Foreign Commerce in b5
report on fhe Commiunicable Disense
Control Amendments of 1970:
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In each of its budget presentattons each
year sinee the enactment of section 314(e),
the Department of Health, EdQucation, and
Welfare has earmarked speclfic amounts of
the 814(e) fund regquest for specific pro-
grams for the coming year, In other words,
the categorienl grant approach haé conkin-
ued since the enactment of Public Law 88—
749, exeept that Instead of the Congress sot-
ting the categories, the categories have been
seb by the Dopartment of EEW,

One of the purposes of thig bhitl is to
resfore gome control to Congress of the
categories of health programs for which
project grant funds are to be made avail.
able,

The Senate Labor and Public Welfare
in respect fo this matter in its report en
the Health Services Improvement Act of
1970 stated:

The Committee notes with concern fhe
Iach that a large proportion of the programs
funded under section 314(e) contihme to be
too narrowly focused rather than focused
upon the broader area of the organtzation
and delivery of health services.

In regard to the programs the Bxecu-
tive has recommended for termination:

First, Hill-Burton: I have long indi-
eated my dissatisfaction with the grant
allocation formuls of the program and
the need to redirect this program to meet
the $12.7 billion needs of modernization
and upgrading of outmoded and over-
burdened public hospltals—whose lives
are in a flscal crisls—andg for emphasis to
ke put upon innovative outpatient treat-
ment facilities that might keep many out
of the expensive hospital treatment seb«
fing. Hospital new bed construetion is hut
one Izcet of this progrem and in response
to- Secretary Weinberger's “a speclal
Federal grant program for hospital cone
struction iz now unwarranted,” I would
suggest the Congress may wish to con-
sider how the program could be modi-
fled by, for example, certificate of need
legislation and strengthened with more
effective comprehensive health planning
and reglonal medical program overview.

Second. Commumity Mental Health
Centers: I would agree with Secretary
Weinberger that ‘“this program has
proven itself,” but Congress has no evi-
denee that without Federal assistance we
can establish what to date Congress has
strongly supported, “rationalize these
legislative authorities in a manner con-

-sistent with the appropriate Federal role

In respect to the health needs of tha
American people” In this regard, T
would like fo share with Senator
Scawemker his concern——which he ex-
pressed st the hearing on the pending
bill—about Seeretary Weinherger's in-
terpretation of the commmumity mental
heslth cenbers program as “demonstra-
tion.” I find nothing in any of either the
House or Senate reports on this legisla-
tion, singe its renewal in 1965, 1967,
1970—or Senate passage In 1972—which
permits of an interpretation of OMHCs
as a “demonstration” program. Until the
Congress has sufficient evidence to prove
that localities will undertake to bring
CHMO services to their peopie, I believe
Congress should provide appropriate
Federal funding support.

Third. Regional Medical Programs: I
am not convineed that the Executive's
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dissatisfaction about reglonal medipal
program's seemingly ill-defined or amor-
phous role and corollary searching for
more specific missions-—which in many
instances I share—is sufficient resson for
Congress to terminate the program.
There are 66 functioning reglonal med-
ical programs, nationwide coverage hav-
ing been achieved by 1983, and their
capabilities, missions, and achievements
vary. But if, as alleged, all have not heen
programs of excellence, this does not
mean—unless somewhere there is doon-
mentary evidence, which I have not as
yet had made known to me, to the con-
trary—thet the entire regional medical
ptogram shounld be terminated rather
than have Congress work its willin deisr-
mining how the program can most eifeg-
tively be utilized In assuring that all our
citizens have equal opportimity for mual-
ity medical care,

Mr. President, this brief overview of
the complex issues which must be con~
sidered in any serfous congressional fun-
damental review and evaluation of the
programs encompassedl in the pending
measure makes it clear why Congress
should pass this bill and preserve ifs
prerogatives and priorities, rather than
permit Execulive action alone to be
the determining factor,

In closing, Mr, President, I should like
to assure concerned citizens that the 1-
year extension of the Developmentsl Dis-
abilities Services and Facilities Construc-
tion Act is in no way an indieation of
my support for the existing law’s definl-
tion of “developmental disabilities.” My
commitment to broadening the defini-
tion—as I indicafed during hearings on
that measure—has not abated. Nor, does
my support of this measure mean T will
in any way diminish my efforts and work
to establish a national comomitment for
& “bill of rights for the mentally retard-
ed.” I feel strongly that the “bill of
rights for the mentally retarded” should
be enacted into Iaw thiz year.

Mr. KENNEDY. Mr, President, I yicld
back the remainder of my time.

The PRESIDING OFPICER (M
Barrierr), The question is on agree-
ing to the commitiee amendment, as
amended.

My, EENNEDY. Mr, President, a par~
Ilamentary inguiry.

The PRESIDING CFFICER, The Sen~
afor will state if.

Mr, EENNEDY. Have the yeas and
nays boen ordered? -

The PRESIDING OFFICER, No, they
have not.

Myr. EENNEDY. I ask for the yeas and
nays.

The PRESIDING OFFICER. Does the
Benator ask for the yeas and nays on
the amendment or on passage?

Mr. EENNEDY, On passage,

The yeas and nays were ordered. )

The PRESIDING OFFICER, The ques-
tion is on agreeing to the committes
amendment, as arnended.

The amendment, ss amended, was
agreed to.

The hill was ordered {o be engrossed
for a third reading, and was read the
third time.

Mr. HELMS. My, President, J approach
consideration of this bill with great con-
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cern that we may bhe misleading the
American people as to the future of the
Federal Government'’s role In supplying
tax funds for health services and medi-
cal facilities.

The false expectations which may be
created by the passage of this bill are, I
feel, aceurately cutlined in the minority
views to the committez report, authored
by the distinguished iunior Senator from
Ohio {Mr. Tart),

T feel it 1s essential during this Con-
gress that the Senate make a positive
effort to consolidate and supply & reason-
able perspecilve to the existing legisla-
tive authoritles in this area. This {s ab-
solutely imperative, Mr, President, if we
are to arrive at a more appropriate Fod-
eral role in the total effort to provide for
the health needs of all the Armerican
pecie. Thig 1s why it is especially dis-
couraging to note that the committee
has reported out a blanket extension for
all the existing programs, It is impera-
tive thnt we discriminate between those
programs with merit ahd those without

merit, if we are to make positive changes -

in our health care dellvery system.

Mr. President, the committee’s own
report recognizes the need to upgrade,
jimprove, and, in some cases, eliminate

- provisions in the exlisting Federal pro-

grams relating to health care. How then
can we, as responsible legislators, ra-
tionalize the authorization of more than
$2 hilldon to continue for 1 year, pro-
grams which are admittedly deficlent, if
not in some cases totally unnecessary?

There is a tremendous ineréia in-
herent in large-scale Federal programs
which extensions, such as fhe one we are
now considering, only tend to reenforce.

I earnestly Iook toward the commit-
tee for the legislative Initiative to deal
withi these programs in a substantive way
and report out to the Senate eonstruec-
five alfernatives to the present health
care programs. In the meantime, I ean-
not justify & vole for the status quo in
the fage of such s Dressing need for
change,

Mr. President, I ask unanimous con-
sent that the minority views of the dis-
tinguished junior Senator from Ohio
(Mr. Tar1), bs included at this point in
the Regorp. .

There being no objection, the minority
views were ordered fo be printed in the
RECORD, 85 follows:

MINORIrY VIEWSs oF M. TAFT

In a very short span of time—one day of
hearings—during which the Administration
was the only witness, the Committee reported
8. 1136, a blll to extend umhbrella protec~
tion for some forty-five health programs, This
proteetion insures that sil of these programs,
due to explre June 34, 1973, will continue for
anather year regardless of whether or not
they hiave proven to be worthwhile.

What fhis bill is attempting te do is to
buy more time, at s $1.8 billlon price tag,
to study the deslrability of further ex-
tenglons, In reallty, it 1s not buying time but
1s polniing out an agonizing fact that we
as & Committee have not done our job, If we
had, there would be no need for & blanket,
automatic, ohe-year extenslon,

In the iast Congress the Commttee ro-
ported o slmilar bill on August 16, 1972, In
the Cormittes report, several members staled
In Additional Views that there was ample
tlme to explore the question of a change
In the HINI Burtor formula prior to thati
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program’s explration date, June 30, 1973, Yet
here 'we are, seven months later, asking for
more tomorrows, which brings me to the erux
of my objection.

My objectlon to yeporting this bii was not
bhased on the difference with the Commitiee
over the wisdom of extending one or another
of these programs, Doubtless, some of them
should ke continued and others should not.
However, the Commnittes has taken the course
to legislate throuph extenslon rather ikan
face the task of sorutinizing these programs
and making judgments on the merits, even
though we have three menths in which we
ecould do so. Such a course serves only to
prolong the anxlety and confusion of those
affected In the field. .

I recognize that thils seruting will be dif.
fieult, but I also recognize that when we
entered this legislative body that all de-
clsions facing us would not he easy or popu-
1ar, Yet svch decisions must be made, and
in my judgment an automatic cne-year ez-
tension of these programs io prevent & so-
called “log jam" iz poor justification for
this type of leglslating.

RoBERT TAFT, JT.

Mr. DOLE. Mr. President, over the past
two decades Congress has enacted a
great nimmber of health programs to im-
prove health care In America. Many of
these programs still operate eficiently
and effectively and perform vital roles in
the Nation's total health care System. Yot
some health programs have proven less
effective than originally expected or have
accomplished thelr intended purpose.

I am sure my colleagues agree there is
& need for a comprehensive review of the
the Nation’'s various health programs.
Yet the task of sifting through the on-
going health programs to defermine
which should be extended and which
should be deleted Is noé simple or clear-
cut. Many factors often cloud the issue
in any individual program so its effec-
tiveness or ineffectiveness might net be
immediately apparent. For example, it is
difieult to judge the effectiveness of a
program on a national scale when some
programs are haturally moere effective in
urban areas angd others are more pro-
ductive in a rural seffing. In many cases,
efficlent administration and community
participation in & heallh program will
make it effective in one community or
State while it is 3 complete failure some-
where else where leadership and com-
munity involvement gre lacking. Thus,
the value of a prograin cannoet always be
assessed by viewing limited examples of
its operation,

TIME FOR EVALUATION

To properly evalnate the performance
of our existing health programs and for-
mulate constructive alternatives, Con-
gress must study In depth the Impact
of exjsting programs in Individusl com-
munities and their combined effect on
the Nabion as a whole. We must analyze
alternative and better means of coordi-
nating the existing facilities and pro-
grams, 5o a stronger basis is established
for developing a more comprehensive
system of health care.

This comprehensive analysis requires
tine—time to thoroughly analyze the cn-
going programs and ampile time for plan-
ning any change in Federal funding
arrangements. By providing advance
notice of the changes in these programs,
those now dependent on Federal assist-
ence which is to be termiriated can seek
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alternative sources of funding from local
and State sources. In many instances, an
additional year of Federal aid will en-
able many of the programs currently de-
pendeny on Pederal funds io become
self-supporting.

Because present time requirements do
not permit a thoroush congressional
analysis of the health prograins which
expire June 30, and because alterations
in these programs at this late date would
stifle the efforts and erode accomplish-
ments of many individuals and commu-
nities who have heen working success-
fully under existing programs, I, today,
support 8. 1136, the 1973 Public Health
Service and Community Mental Health
Centers Extension Act.

8. 1138 extends the 44 expiring pro-
gram autiorities under the Publie Heglth
Services and Community Mental Health
Centers Acts in order thal the existing
health programs may be continuned dur-
ing 2 period in which Congress considers
meore comprehensive legislation and pro-
gram reform. I support the floor amend-
ment which grants a 4-month extension
of the suthorities since I feel this is ade-
quate time for Congress to fake appro-
priate action. However, should that
amencment fail, rather than see the ex-
isting pregrams terminate June 30, I will
support the 1-year blanket extension
proposed in the committee bill, The 1-
year blanket extension will provide more
adequate time for a thorough analysis of
existing programs, permit comprehensive
new programs to be considered, and es-
tablish & transition period during which
new avenues of Federal support can be
studied and local and State suppork ex-
amined so thebt zceomplishments undey
the existing programs will ot be lost due
to an shrupt cessation of funds.

KANSAS REGIONAT, MEDICAL PROGEANM

Several programs valuable fo Kansas
would be seriously damaged if the exlst-
ing authorities are not extended and Fed-
eral funds are nobt made available for
thelr confinuation beyond June 30 of
this year. The regional medieal program
authorized under 90l(a) of the Public
Health Services Act is one program due
to expire June 30, 1973, if action is not
taken. The regional medical program—
RMP— has heen under fire in many sec-
tions of the country and in some In-
stances the attack has been justified but
the Kansas RMP has proven to be one
of the most effective programs in exist-
ence for upgrading health eare in the
State and IDmproving the delivery of
health services, especially in rural areas.

During the past 6§ years, the KRMP
has invested nearly $8 millicn In efforis
to improve health care of the pecple of
Kansas. The University of Kansas Med-
ical School, acting as the Federal grantee,
has contracted with over 20 inséitutions

‘and organizations across the State fo as-

sist them in carrying out specific project

activities to improve the availability of

quality health care in that community.
IMEROVING RURAL HEALTE CARR

One of these programs, the nurse ¢lini-
clan program, has helped meet sorne of
the problems created by the rural doctor
shortage which exists In many parts of
the State, Under this program partici-
pating nurses undergo 8 weeks of inten-
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sive classroom work and 10 months of
internship. The nurse cliniclan is then
blaced in a communily under the super-
vision of a physician and asststs the

physiclan by relisving him of some of the-

routine office procedurss, assisting in
emergency situations, making house
calls, and administering to patients
under the doetor’s supervision. 'The nurse
also helps take histories, assists in physi-
cal examinations and diagnostic tests,
and helps manage chronic disease pa-
tients such as those suffering from arth-
ritis and diabetes, Through the use of
these paramedical skills, medical sery-
ices are being expanded and extended
into the home, gnd in some instances the
nurse clinician is being ufilized to ex-
pand medical services In a previously
doctorless community.

The nurse clinjeian program is oper-
afed through Wichits State University
and since its inception in 1972 has en-
rolied 20 nurses. By June of 1873, the
nurse clinician program will be serving
23 counties in Kansas, The average cost
per trainee is approximately $2,750 and
each clinician is estimated to increase g
single physieian's capacity by 80 percent.

KRMP has also made substantisl prog-
ress toward the goal of bringing advances
in medical knowledge to the bedside of
Eansas patients, Physiclans and nurses
have received special training and devel-
oped skills in the latest techniques for
ecute coronary cere, pulmonary disease
care, cancer care, and renal dialysis
nursing, Other KRMP funds have been
utilized to develop. a cancer information
center to handle dals on eancer patients
in the State, and a library system linked
to field offices in Great Bend, Wichita,
and Topeka, which is used to provide im-
mediate medical access to NHbrary re-
sources for health professionsls meross
the State.

EMERGENCY MEDICAL CARE

ERMP has led the way in developing
an emergency medical service system for
Eansas. In cooperation with the depart-
ment of family practices at the Univer-
- sity of Kanszs Medicsl School, KRMP
assisted in training 1,360 emergeney
medical service personnel including 330
Esanzas highway patrolmen and 1,030
firemen, law enforcement personnel, and
ambulance attendanis to improve thelr
skills ang assist thelr effort to reduce the
mortality rate due to traume and other
medical emergeheies. In  conjunction
with the State department of health
and the Governor's Commission on EMS,
ERMP has developed a comprehensive
statewide emergency medical service
plan to provide beiter emsergency care to
211 residents of the State.

I am currently a cosponsor of g bill
which would assist this State effort by
making available military transporta-
tion and medical equipment for emer-
geney serviees around the military bases
in Eansas, This bill, 8. 31, would author-
ize the Hecretary of Defense to utilize
Department of Defense resources for the
purpose of providing medical emergency
transportation service to mest the needs
of civilians Uving in the community
around existing military hases, This ex-
pended utilizetion of the military
medivac teams to meet clvilian needs
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should be a maiter of priority considera~
tion now that the military demands for
their services have diminished, and I
would hope that the Armed Services
Commitiee can glve 8. 31 prompt atten~
tion and favorable consideration.

LOCAL HEALTH MANPOWER TRATNING

Five health services/educational ag-
tivities have also been established aoross
the State by KRMP. They have the re-
sponsibility of identifying local health
manpower needs and developing local
training opportunities for loecal talent.
Programs offered through Fort Hays
State College, Colby Community College,
Marymount College, Washburn TUniver-
sity, and Wichita State Universlty ans-
Iyze the needs of health facilities and
practitioneers in various communities
and train local heslth personnel who are
interestsd in serving in that particular
community,

Other imnovative programs sponsored
by KR'MFP have estgblished nurse clinics
in seyen small towns in Otlawa County
in associetion with the resident physician
in the county seat to improve health care
delivery in the county. In Wichita, a
program. was established to help juvenile
diabetics deal with the everyday prob-
lems of diabetes, In Great Bend, a com-
prehensive  educational program re-
trained and reactivated 72 nurses.

I bring these programs to the atten-
tion of my ecolleagues for twe reasons.

Firgt, £to illustraie the effectiveness of
the RMP in Kansas and to show the
severe impact on health services in
Kansas which would result if an abrupt
termination of Federal funding of the
program occurs at this time. Buf in ad-
dition, I feel the KRMP programs reveal
the poteniial for improvement in health

care in Kansas which is possible with-

better utilization and organization of
existing medical resources, KRMP pro-
grams have heen Inexpensive and af the
spme time have proven the efficiency and
effectiveness of improving our existing
medical care system. They appear to he
& vastly preferable alternative to total
replacement of our existing system with
& $100 billion a year federally conirolled
program whose performance potential is
unknown and whose cost in taxes to the
American public is equally uncertain, I,
therefore, ask my colleagues to join in
support of the RMP as practical and ef-
ficient means of improving our national
heaith care program by building on the

.s0lid base which already exists, The ad-

ministration has expressed the helief
that the Federal! Government should as-
sume & more limited role in the hesith
care fleld with emphasis on specisl
finances for structural changes in the
health care system either by providing
new [faoilities or demonstrating new
types of delivery systems. I can think of
no better example of a limited amount
of Federal money having greater impedct
on the development of new technigues
for Improvihg health care delivery than
has heen recorded by the operation of
the RMP in Kansag.

GOMMUNITY MENTAL HEALTH CENTERS

5, 1136 also extends the authority of
the Community Mental Health Centers
Act whose programs are vital to guality
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health care in Kansas. 4s & nation, we
are just beginning to recognize the im-
portance of & tofal health care pro-
gram—one which provides for the mentaj
as well as physical well-being of owr it~
zens. The community mental health
centers play a vital role in the health
care picture and in the lives of & grest
many Kansans, Before MHC's were es-
tablished in Kansas, mental health cars
wes available only in & few cities. This
meant thet those in rural Kansas had to
seek services far from thelr homes and
were often placed on waiting lists, be-
cause of overcrowded conditions in State
facilities. Now with community mental
health centers in nine communities
across the Bfate, Kanshns are amble to
receive outpatient care and guidance be-
fore extremely serious problems evolve,

This ounce of preventior has proven to
be werth a pound of medicine by provid-
ing clinicel and consnltative mental
health serviges through the community
health centers, costly and ineffective
long-term and custodial care in State
mental institutions has been. reduced.
Since community mental health centers
have been established in Kansas, the
number of people requiring services from
State institutions has dropped consid-
erably while the number of pecple re- .
celving mental health assistance has
steadily increased,

The mental health care centers in
Kansas have provided care for those In
neod of the services at rates they can
reesonably afford. However, if Federal
staffing and consultative service funds
are discontinued after June 30, 1978,
the svailability of these comprehensive
services to a large portion of the popula-~
tion will be threatened. The High Plains
center which serves the northwestern
portion of the State will be forced to
drastically reduce its services if the Men-
tal Health Center Authority Is nof ex-
tended. Thiz will mean that many north-
west. Kansas residents wiil be without
mental health services singe the closesh
institution assistance is in many places
more than 200 miles away. The result
ail too often is that econsultatlon is
avoided untlt the problem becomes so
eritical that institutionslization is re-
quired.

The Prajrie View center in south-cen-
tral Kansas also stands in dire need of
staffing funds and & new community
health center in eastern Kansas will not
receive the $215,00¢ needed to meet
startup costs unless the program’s su-
thority is extended. THe 1-year extension
of the Community Mental Health Cen-
ter Authority is important in Kansas,
because the mental health activities in
the State are now st a critical stage.
Federal assistance at this time is needed
to put the progrem on its feet, so it can
stand alone in the future,

STUDENT ASSISTANGOE

Other legislative authority extended 1
vepr by . 1138 are the Allied Health
Professions Personnel Act, which provides
seholarships, grants, work-gtudy pro-
grams, and loans for aliied health stu-
dents. These provisions are important to
Kansas since approximately one-half of
health professions students depend on
some type of assistance.
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5. 1136 will also extend the authori-
gation for the Partnerships for Health
Act which provides 314 (a), (by, and (d)
funds for State and areawide health
planning agencies snd the formula
grants for public health services pro-
grams. The Develoomental Disability
Services and Pacilities Construction Act
15 extended for 1 year and will continue
the demonstration and training grants
for the university affiliated faciiity pro-
gram operated at the UAF cenfers in
Parsons, Lawrence, and Kansas Ciby,

These public health service and men-
tal health programs are of pariioular
significance in Kansas, slthough their
record nationwide may not be as strong
as we might hope. Cessation of Federal
support for these programs at this time
and on suchk short notice would he a
blow to the health care in Kahsas and a
waste of the funds already invested in
many of these programs up to this time.

Mr. MONDALR. Mr. President, it is es-
sential that the Congress act promptly
to extend these lmportant health au-
thorities which would expire on June 30.
This is important not only to the insti-
tutions and heneficiaries who depend on
these programs, buf it is-a test of the
role of the Congress {tself, I do not over-
state the case when I say thab the issue
of the constitutional separation of pow-
ers is ab atake here. |

The administration has proposed in its
1974 pudget that four of the programs
which would be extended by this blil be
termingied in the next fiscal year, How-
aver, we have not had the benefit of any
detziled anslyses or recommendations on
those or any other of the programs which
expire. Insiruetions have alresdy gone
out to recipients of funds nnder some
programs looking toward their termina-
fion, without any consideration by the
Congress.

A very novel and radieal theory of the
power of the executive branech hes heen
put forth by the administration this
vear. As we al! know, the administration
is attempting to phase out the Office of
Beonemic Opportunity and some of its
programs—notwithstanding the fact
that only last year the President signed
4 hill extending the programs for 2 years.
Termination actions sre underway at
this very momen$, based simply on the
President's proposal—snd I underscore
proposal—that funds be withdrawn from
community action programs$ next year,
Here is a case where the statutory an-
thority for continiing the OEO programs
is clear—and yet the administration as-
serts the right to terminate them merely
because it has not proposed funds for
them next year,

TIn light of this dangerous precedent, 1t
15 guite clear that the administration’s
intent is to prevent the Congress from
expressing its will conerning such vital
programs as the Hill-Burton hospital
program, the regional medical program,.
the community mental health centers
program, allied health training, and pub-
lic health fraining. It simply proposes to
end them—without waiting for concur-
rence of the Congress, I wonder what has
happened {o the time-honored fradition
thet “the President proposes and the
Congress disposes.” I wonder what has
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happened to the constitutional provisicn
thaet legislative powers are vested in the
Congiess. T wonder what has happened
to the Constitution’s charge that the
President “take care that the laws be
faithfully executed.”

We do not stubbornly insist on the
simple continustion of programs about
which the adminisération has serious ob-
jections. We have repentedly asked the
executive branch for its speeific recom-
mendations and for its detailed analyses.
‘They have nof heen forthcoming, ¥ndeed,
last Mey, the Secretary of Health, Edu-
cation, and Welfare declined our invita-
flon to testify on these very matters. He
promised that the recommendations of
the administration would be developed
in plenty of {ime for the Congress to con-
sider them before the authorities expired
in June 1973, They have never heen re-
ceived. .

Assistant Sectetary of Health, Educa~
tion, and Welfare Duval testified in July
15872, that the detailed recornmendations
of the administration should be expected
“in connection with the 1974 budget.”
That budget was received 2 months ago
and the legislative recommendations still
have not been received.

In January 1973, Mr. Caspar Weinkerg-
er told the committee thzt the adminis-
tration’s detalled lepislative recom-
mendations should be expected in Feb-
hary or Mavch, However, Just last week,
Secretary Weinberger testified that the
administration still was not prepared to
submit its detafled legislative recom-
mendations and urged that the commit-
tee not act on extension of these expiring
authorities.

Although he told us that he believed “it
would he in everyone's interest fo face
the Issues now,” he is still not prepared
to tell us what the specific recommenda~
tions of the administration are, In these
ciroumstances, I think it would be a seri-
ols abdication of the constitutionsal role
of the Congress to permit the adminis-
tration arbitrarily and unilaterally to
terminate these programs which have
long served so well to help in improving
the health of omr citizens.

We are enfirely prepared to consider
revisions snd consolidatlons of these
programs, where the case can be made.
But % 15 Incumbent upon the sdminis-
tration to present its proposals to us and
let us consider how to deal with them.
For example, many have pointed out that
the reglonsl medical program has In
some cases not achieved its objectives
and and 1t overlaps-other programs. Per-
haps some of these programs have not
been successiul. But we have in Minne«
gota the northlands regional medical
program which 1s one -of the most out-
standing health programs in the Nation.
It should not be sholished, because other
programs have been unsuccessful, As far

- a8 duplication is congerned, my col-

leagues and I are fully prepared fo con-
sider how to relate this program better
to others which the administration pro-
poses to continue. Similarly, many criti-
cisms have heen leveled at the Hill-Bur-
ton hospital construction program-—al-
leging that we now have a surplus of hos-
pital beds snd that we need no tnore new
construction assistance, But the admin-
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istration has feiled to tell the Congress
and the publie how this argument relates
to the proposed termination of authority
for modernization of hospitals.

We have many hospitals throughout
the couuntry, especially In large gitles,
where the plants are so obsolete that
costs are enormously high and care is
not as good as it should be. In Minne-
apelis for example, we have begun to re-
place obsolete facilities of the Metropoli-
jan Medical Center and Hennepin
County General Hospital. This is 3 very
innovative program which provides for
joint use by a public and private hospital
of cerfain facilities. It has been widely
praised as an example of the best kind
of planning which we should demang in
our hospital programs. We do not pro-
pose to add any hospital beds at all
through this project. In fact, it contem-
plates a reduction in the number of
hospital beds,

Mo one wishes to huild additional hos-~
pital beds where they are Wnecessary
and we have effective State planning
mechanisms to assure that we do nob.
But it is absolutely vital that we con-
tinug to replace obsolete plants with the
most modern facilibies that we can de-
sign and build. This clearly cannot be
done without continued Federal assist-
ance.

The same thing applies to the other
programs the administration wants io

terminate. Where a case can he made for

revision, we wiil be gla to consider it
But we cannot permit the executive
branch to terminate these programs uni-
lateraliy—and without any asswrance
that an adequate substitute will be
available.

Another example is the community
mental health centers program. Here,
the administration argues that the pro-
gram has been successful—so it should
be terminated. The raticnale for termi-
natlng the community mental health
centers program is nothing more than
that, eveniually, we will have a nationsl
hgalth insurance program which will
permit everyone ito purchase needed
mental health services. However, we
have yeb to recelve the administration's
health imsurance proposals. Two years
ago, the President made recommienda-
tions for national health Insurance, but
ib was many months until the bills finally
regched the Congress. When they did,
and we examined them, we discovered
that 28 milllon people were left com-
pletely outside of the coverage of its pro-
posals. Certatnly, with this kind of back-
ground, we cannol permit a valuable
program to be terminated merely on the
promise that someday we will have new
legislative recommendations whieh will
fill the gap,

Mr. President, I cannot believe thab
the Congress is ready to close its deors
and turn over all of the powers of Gov-
erniment to the President of the United
States. We were elected to legislate—
and legislate we must, This bill Is an
essential step in carrying out our con-
stitntional responsibilities. I hope that it
will be approved by an overwhelming
margin in the Senate and speedily acted
on by the House.
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Mr, PEAREON. Mr, Presldent, I rise in
support of legislation extending for 1
Yyear at present funding levels 10 major
heeplth programs which would normslly
expire at the end of the current fiscal
year. In my judgment, passage of this bili
is needed to insure a continuing Federal
commitment to the goal of helping pro-
vide quelity health care to all Americans.

We now find ourselves in 2 pressing sit-
uation, both with regard to the continued
vitality of Federal health programs and
the proper relationship between the ex~
ecutive and legislative hranches. Last
year, the Senate approved with my sup-
port legislation extending the Public
Health Service Act and the Community
Mental Health Centers Act in a manner
similar to the bill now Before us. Al-
though the lateness of Sensate approval
precluded House action prior to adjourn-
ment, there was a clear indication of con-
gressional support for the programs
covered by these fwo acts,

At that time, we were assured by the
distinguished chalrman of the Senate
Health Subcommitiee that a thorough
review and recodifieation of existing
health programs were underway, an ef-
fort which weuld include an extensive
study of their goals, thelr accomplish-
ments, and the feslings of the Arnerican
people towsard them. Although this re-
view continues on a priority basis, the sit-
uation has been further complicated by
the administration’s abandonment of
major health programs in the proposed
fiscal year 1874 budget.

Mr, President, the duty of Congress in
this instance is clear, In my judgment,
decisions which the President has mede
regarding the Nation's health program
are not his to make slone, Adminisira-
tion statements fo the conirary, there are
seversl programs which have achieved
not only substantial resnlts, but the solid
support of the communities they serve
as well,

Among these is the Kansas reglongl
medical program which in 1967 became
ong of the first such programs in the
country to receive Federal funding un-
der an expaunded Public Health Servide
Act. The KEMP represents a consortium
of Jocal medicsl providers designed io
respond to the particular health needs of
Hansas, Altogether this program co-
orginates the operatlons of 26 separate
activities, ranging from emergency
treatment programs to the upgrading of
health care facilities in rural, sparsely
populated regions of the State,

The efforts of ERMP o Improve the
heglth system in Kansas have ylelded
substantial results. In conjunction with
the Kansas University Medical Center.
KRMP has trajined nearly 1,500 emer-
gency medical services personnel, inciud-
ing the Kansas Highway Patrol. Tagether
with numerous State officials, KRMP is
now involved in the development of a
statewide emergency medieal services
master plan.

In rural Ottawa County, heretofore
lzcking in primary health care facilities,
the KRMP established a clinical health
care sysiem in cooperafion with loeal
physicians, This program was so well
received that county citizens have voted
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to increase public expendiiures for its
continuation, no small achievement in
light of growing public opposition to ris-
Ing taxes. .

Mr, President, these are butb two of the
many fine examples which amply dem-
onstrate the efficacy of this program snd
its value to Kansas, But unless the leg-
islation now before us is enacied, there
will be no further Federal support after
June of this year,

It woukl indeed be unfortunate if the
Pederal Government discontinued its
funding of this worihy efort. For this
is not just another bureaucracy operst-
ing by long distance from Washington.
Rather, it is a federslly financed, local
effort which has received the endorse-
ment and cooperztion of State officers,
local governments, snd—most impor-
tantly—the people of Kansas,

AS an example of how all levels of Gov-
ernment can meet the needs of the Na-
tion, this and other health programs now
scheduled for extinetion deserve con-
tinued Federal support. As en indication
of the continuing national effort to re~
spond o health needs, the bill we now
consider deserves congressional support.

Mr. President, I ask unanimous con-
sent that three ediforials from Eansas
newspapers be inserted in the Recoro at
thiz point. Those from the Kansas Cliy
Eansan and the Great Bend Daily Trib-
ung describe further the activities of
the ERMP, The editorial from the Phil-
llpsburg Review outlines programs which
the ERMP and the Eansas State Legis-
Jature have formulatad.

There heing no objection, the edi-
torials were ordered to he printed in the
REecorp, as follows:

[From the Eanszas Oliy Eansan, July 28,
1971]
EeALTH UARy QUatiTy (Goop

Quatity of health care avallable to EKan-
saug is nigher toduy than at anytime in the

ast,

» This contlnuous upgrading of care is due
to efforts of many individuals, (nstitutions
and crganizgations, However, much credit is
due to projedis eonducted during the past
four years by the Kansas Reglonal Medical
Program,

KEMF is o federally fundad, lecally con-
trolled effort to upgrade health care thru-
out the state. Headquartered at the Univer~
sity of Kansas Medical Center, ERMP has
sponsored g varlety of training programs
sinca its foundlng desipned to famillarize
heplth professionals In the state with latest
technigues of treatrment,

It has proved most useful in spreading
new mediepl developments irom the con-
fines of the recsarch lab to the practleing
physleians, nurses and other health profes-
sionals in small towns and hospitals thru-
out Eansas,

The reglongl medical program was founded
bhere in 1966 as part of a natlonsl efory to
more effectively combat heart disesse, can-
cer and stroke. It began operations in 1967
under 8 federal grant of sliphily more than
$1 miltion.

Since then, KEMP has sponsored tralning
courses for oceupntional and physieal thera-
pists, circult courses to upgrads the train-
ing of practiclng nurses, seminars for doc-
tors in, the use of drugs to treat sancer, cor-
OnAry caye programs for nurses and a host
of other projacts deslgned to help healih
professionals help their patients.

The program recently recelved & federal
grant for shont £1,762,000 fo finance fts Afth
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vear In coperation which will include three
major new projects as well as contlnued
operation of five existing projects.

One of the new projects will be to train
40 nurses for expanded roles as nurse cli-
nicians who will perform many routine tasks
that now inke up much of physiclang' time.
These nurses will take an 8-wepk primary
academic course at EUMO and then traln
for 10 months under the doctors for whom
they will work, Sueh use of nurees Is one
answer to the doctor shoriage. Ivan Ander-
son, KRMP assoclate director, sald the pro-
gram, may lmprove the produchivity of phy-
siclans by as much as 25 to 30 per cent.

Another program i deslgned to train kKid-
ney patients and thelr familles to perform
hotne diztysle, & process by which the pa-
tlents’' blocd Is “washed" of impurities by
machine, a function normally performed hy
the kidneys,

This program will also train nurses thru-
out the sieie in the care of kidney patients.

The third new progrem will estahlish 2
tumor registry. It will contaln & gentral flle
on cancer cases in the state, thereby helping
identlfy the nature ang prevalence of oam-
cor in Eansas, The reglstry wlll also fore
ward to individunal doctors the resorded ex-
perlences of other physiclans on the best
methods of treating certain types of caneer.

ERMP flve continuing programs (nsiude
a G=week refresher course for inactive nurses
in Kansas Oy, Kan, a cardiac care educa-
tlon course In Wichita, B year-round area
educational program for doetors, nurses and
other hesalth professlonnls in Great Bend,
tralning for medical records clerks and a
network of medieal libraries with call-in
service avallable to pRysiclans thruout the
state.

Altho these programs are desighed to train
haglth professiopals, the real banheficiaries
will eonilnve to be the pecple of Eansas.

[From the Oreat Bend Daily Tribune,
Cat. 25, 10717

BENZFIT TO ALL

The Eansas Regional Medical Program, in
which the Central Kansgs Medics! Center
iz involved, has recently Issued its fourth
yeal report.

. It has a seb of gonls which are designed
1o eontinually up-grade the heplth services
whiok are provided by members of the med{-
oal profession. With the University of Ransas
Mediesl Center as the base, the XRMP ln-
cludes o number of hogpitals Ih its program.

A glance st the report Indicates some of
the achlovements of the reglonal program.
A medical Ubrary network for Eansas with
stafl in Kansas City, Great Bond, Topeka and
Wichita Is established; courses have heen
held for dleticlans; special programs have
been held for nurses who deal with patients
with kidoey problems, sirokes snd henrt dls-
ease; training programs have rvedctivated 65
inactive aurses from 14 countles, These are
but a few of the wide range of the health
spectrum In which the Konsas Reglonal Med-
iead program hes been operating during its
past four years.

Obviously, its efforts have heen of pgreat
benefit to everyone in this area of the state
in particular through the nssociation of the
Central Eansas Mediesl Center with the
program, It should be a matter of state pride
that Xansass was one of the flst states to
regelve federal support for such a pro-
gram . . . and that this area’s medical genter
should ke the first to be inciuded in the
state program.

[From the Eansag Phillipsburg Review,
Feb. 22, 1073]
HEALTH QARE DELIVERY

A year ago Kansss broke new grouod in gn
effort to improve the dellvery of general
health care throughout the state when the
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legislature made & minor and 1lttls notived
change In the statutes which permitted the
K. U. Medical Center to support medieal
residenices away from the walls of the Unl-
verstty hospltal,

Kansag thus became the first state to rec-
ognize the value of a broader mediesl ox-
perlence for young doctors, who can now
recolve & portlon of thelr medical educatlon
in general hoepltals of high quality located in
sttuations which deal with the health prob-
lems of the public on & day-to-day basls.

Yet Quallty control wes nhot surrendered.
This learning experlence 18 still under the
direetion and econtrcl of the K, U, Medieal

Center, which must approve the hospitals,

and the staff involved before settlng up a
residency program, snd the work is under
constant review.

The direct aotion taken here conferms to
ihe new emphasis on the ¥amlly Practice
specislty, which equips young dootars te
meet goneral hanlth cate needs, contrasted to
the more sophlsticated specialtles in whick
complets concentration on one single phase
of medicine is given threughout the pertod of
residency.

Medical authoritles have been recognizing
the need for far more empheasis on family
practice than hes been glven by medieal
sehnols in the past 16 years,

Dr. David E. Rogerg, Dean of the Medies)
School at Johns Hopkins University, summed
up the change lr thinking in a recent state-
ment to the Amerlcan Medical college:

""We must stop pretending that we are ade-
quately fulfiliing our educationsl mission by
continuing to limit our faculty, our students
and efforts almost exclusively to thit cne
special Institution (the University hospital)
+ « . Our obligation to the training of physi-
clans that we must have multifaceted edu~
cational laboratories that will permit the
student to become acguainted in hedlth
problems as they ars encountered by mem-
bers of & community ... not fust those which
are  imporiant to 8 research-oriented
faculty.”

Eansgs Nhas now taken the first steps in

this direction.
- Dr. Wm, O. Rieks, vice chancellor for
heplth affairs at the K. T. Medieal Center,
feols that the extension of the medical cone
tér program into well-equipped hospisaly
with eompetent personnel, Is o desirable ob-
Jective to plve restdents more exposure to
general health needs at the community level;
but ot the same ime, thét this extension
must be undsr the supervislon and control of
the meadical center,

A program of this type Is already under
way. Dr, Jack Walker, at the same time, is
heading up & new deépartment of Famlly
Practice Speclaity at the Madical Center.
Wesley Hospital, ut Wichita, which started
such a pregram under the direction of Dz,
Stan Mosier and Dr, Vie Voerhees, already
has I7 young graduate doctors taking &
thiee~year family practice course,

In the past, fully 80 percent of all young
dooctors have entered the mare sophigticated
specialties, learning virtually everything

about ohe phase of medicine snd vory lttle

shout others. -@eneral health cave needs,
however, comprita fully 80 percent of the
work of the medical profession, and new em-
phasis Is now being placed on this latter
Phase of public need In Kansas,

- Durlng this same perlod, new aitentlon
has been centered on paramedical ass\stance
with speclal ¢ourse work now offered under
K. U. Medieal Center ausplces at Wichita
University for nurse-clinleians under the di-
rection of Dr. Cramer Reed,

Reglstered nurses may take this concen-
trated course of Instruction, and then be
certifiad to do such tasks as may be assigned
to them by the primary physiclan, It is em-
phasized that no patient may be trested,
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however, without the instructlons of the
physician,

‘The Hansen Health Care program proposes
to use these new skills with a central radio.
band network, The procedures have been
checked at all levels of the medical profes~
slon.

Dr. Bob Brown, directcr of the Knnsas
Rogional Meddical Advlsory Councll, who s
working on other innovative programs for
the development of Rural Health Care, says
the program is headed “in the right direc-
tion,”

The Hansen Foundation, In establishing
grant to finance the "D. G. Hansen Rural
Health Cdre Program” is putting all of these
innovative steps together In = single “pack-
age.” It 1s the hope of the Poundation thas a
pllot project which will be of assistance in
developing beiter rural health care every-
where, hag here been started,

‘We hope so, too, for better health care is
the most vital and pressing need of countlass
coremunities across the land, and we hope
ihat what helps us may help others,

THE EFFECTS OF PEESIDENY NTXON’S POLIOY TO

TERMINATE COMMUNITY MENTAL HEALTH

CRNTERS PROGRAMY ON INDIANA

Mr. BAYH. Mr. President, I speak in
support of the Public Health Services
Assistance Fxtension Act of 1973, of

which I am & cosponsor and urge its pas-

sage.

3. 1136 now under consideration has
onge purpese: to reaffirm the intention of
Congress that Congress will determine
whether and which of the hesith pro-
grams extended for 1 year by the bill will
continue. Executive budget action which
lets certain health programs wither, van-
ish, or be effectively terminated by lack
of adeguate funding, is not the appro-
Priate mechanism to determine the fate
of vital substantive health programs af-
feeting milllons of Americans.

We have known for some titne that the
expiration of the major portions of the
Public Health Service Act would create
& legislative logiam. We attempted to
anticipate that lzst year, ang in fact
successiully passed S, 8716 by & 78 to 0
vote, to improve many of the expiring
provisions. The administration testified
in opposition to that and it died in the
House. Despite repeated attempts to get
constructive legislative proposals from
the administration, and despite repeated
assurance that such legislation would be
fortheoming—first by January, then by
February, then before spring—none has
been fortheoming,

Many of the afected health programs
were passed in some of the finest hours
of the Congzess, and with the full and ac~
tive support of past Presidents. But now
we are confronted with a President who
woulé turn away from the good we have
#ecomplished, who would withdraw the
gaing we have made, 2nd who would say
to the American pecple regarding these
vital health programs: “Youll get no
more assistance from the Federal Gov-
ernment. From now on you can work
things out for yourself,”

The Prestdent’s budget for fiscal year
197¢ proposes the total elimingtion on
rgdieal restructuring of the Hill-Burion
hospital prograt, the sllied health train-
ing program, the regional medical pro-
gram for heart, cancer, and stroke, the
public health training program, and the
community mental health centers pro-
sram.
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Our bil! makes no substantive cheneces
in the law. It slmply extends the life of
the following health programs from June
30, 1873, to June 30, 1974: Hesalth serv-
lces research and development, health
statistics, public health training, mizrant
health, eomprehensive health planning,
Hill-Burton, allied health training, re-
glonel medical programs, medical lbrar-
izs. and community mental health cen-

5. :

The Impaet of the President’s health
budget proposals is eraphically ilus-
frated in the case of the commumity
mental health centers vrograms.

A decade ago, the Congress passed the
Community Mental Health Center Act.
which was designed to establish 2,000
centers throughout the Nation, The goal
of these centers has been to make high
qualify care available to all citizens who
suffer from the many meantal illnesses.
in addition, they provide special pro-
gramg fer the mental health of children,
for drug sbuse, and for sleoholism.

Today, 515 community mental health
centers have been established. That is
searcely one-fourth of the total required
to reach all Americans in the local com-
munity setting. Already the ecenters have
been proven sugeessful, and have relieved
the overcrowding and stress that exists
In too many State mental hospitals,

Does President Nixon want to expand
this humane legislation? Xe does not.
His budget proposes that the legislation
be allowed to expire this June 30-—with
nearly 1,500 centers remaining to be built
and staffed.

The Office of Menagement and Budget
has come up with an ingenicus device for
obscuring the administration’s real in-
tentions, At first glance, the fiscal 1974
request for mental health programs ap-
pears to be doubled.

But the total includes $636 million that
wonld not be spent in 1574 at all. That
amount, already authorized for the cen-
ters, would be portioned out annualiy
through 1980, President Nizon would end
Federal support in 1980, and the centers
would have fo rely entirely on Stete and
local governments, private contributors,
and third-party payment systems.

And not only Federal faxes are sup-
porting these centers today. Pederal
funds eurrently amount to cnly about 30
percent of the centers’ total budget. State
and lecal governments already provide
40 percent of the funds needed to keep
the centers at their important work. The
Federal contribution is needed, and will
be needed beyond 1980, to establish new
centers and to assist those already in
operation.

The effects of this action on community
menfal health in Indiana wiil be serious.

Currently there are 8 federally funded
centers in Indiana, 4 of them serving
areas designated as urban or rural pov-
erty areas, These centers vrovide com-
brehensive mental health servicss to a
tatal poprlation of 1,298,242 pdople mak-
ing these services readily available with-
in their own community. Emphasis Is
placed on ambulatory care, to encourage
the patient to continue living at home if
possible or in small commualty residen-
tirl centers,

A fully comprehensive range of services
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is required of all federally funded centers
to insure that every patient receives the
form of care best suited te his needs.
Federally funded centers provide s
unique system of care for all persons in
a designated area, including preventive
services—provided through education
and consultation programs for schools,
probation and police deparfments, wel~
fare agencies, church groups and other
public agencies, Linkages with other care-
givers in the community, required under
the Federal program, insure confinuity
of care, as well as early detection of men-
tal disorders or potentially handicapping
conditions.

Care in a community mental health
center is demonstrably more effective
snd less costly than institutional care.
“¥et, under the Nixon administration’s
poliey it is highly probable that over the
. next several years many people in Indi-
ana will be denied eommunity care—and
referred instead to State mental hospi-
tals—because alternative care will just
not be available.

To glve some idea of the Federal con-
tribution to Indiana through the CMHC
program,; grants totaling $2.728 million
were awarded to Indiana centers in fis-
cel year 1972, and $3.088 million in fiscal
year 1973, These grants bresk down as
follows:

To meet part of the costs of
stafiing:

Fiscal year 1972 o —wmemrenenn $2, 308, 000
jscal year 18T comoaro e 2, 670, 000
To meet part of the costs of staff -
ing a speclalized facility for
» children:
Fiscal year 1972 amcmcme s 425, 000
Fiscal yeaT 1973 - mmmnee— e 868, 00

Tnder current law each Federal grant
is reduced gradually over an 8-year pe-
riod. As these grants drop off—and under
the administration’s current policy, as
they expire completely—local communt-
ties and the State of Indians must pick
up approximately $3 million per year.
This is in addition to the contributicn al-
ready made by the State and localitles
to meet the costs of the CMHC program
which are not covered by the Federal
grant, These include all cperational
costs, as well as the non-Federal share of
staffing costs. The most immediate and

direct effect on Indiana of Mr. Nizon's.

policy would, however, be the joss of
1,087,786 in Federsl funds which were
to have been awarded shortly.

There are a totzl of 33 catchment
areas in Indiana, yet only eight of these
areas have a community mental health
center. The termination of the Federal
program makes it highly unlikely that
the remaining 35 cafchment areas wili
be served by a CMHEC at any time in the
near future. The large reductions in Fed-
eial categorical grant programs, as well
as the impact of the termination of the
centers’ program itself, will place a heavy
hirden on the State’s resources. While
exigting centers may be able fo recover
lost Federal doliars from the State, it
seems highly questionable whether new
centers, which requive & considerable in-
vestment, will be initiated.

In two of these catchment areas, plan~
ning for & comprehensive community
mental health program has been com~
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pleted, and applications for Federal
grants approved by NIMEL As a direct
result of the cutoff in new grents
awarded—which the administration or-
dered in fiscal year 1973—thess two cen~
ters will not receive more than $1 mil-
Hon which they had expected. In sddi-
tion, the Mental Health Center of St.
Joseph Couniy, which received a Federal
consiruction grant in 1968, will not re-
ceive its expected staffing grant, This
cenfer's grant application has also been
aproved by NIMH and would have been
awarded had funds heen available.
‘Whether the center can continue to offer
services to its community under these
eircumstances is questionable,

Thus Indiana will not receive the fol-
lowing CMEC program funds, although
the grants have been approved:

Mental Health Center of St. Joseph
County, South Bend, Ind., $266,212,

Reglon, Ten Community MHC, Colum.
bus, Ind., $657,362.

Reglonal MHC, Xokomo, Ind., $266,212.

It these services—already expected in
the communities—are to he provided,
State and local tax money must meet
the entire costs, including the $1.1-mil-
lion share the Pederal Government was
expected to provide,

Perhaps the most tragic aspect of the
administration's policy is that we are
ending the Federal effort with less than
one-quarter of the centers needed to
service the entire country, Slow as our
progress has been, thers has until now
been a growth in the number of cenfers
operating every year since 1946. Unfor-
tunately, thet srowth seems likely fo
end. Of the 33 catchment areas in Indi-
ang nine are in poverty areas—areas
where mlternative sources of funds are
extremely scarce, For those living in the
26 areas not serviced by & community
mental heglth center and in need of care
the outlook is now grim, Many will. wind
up in the State mental hogpital, hecom-
ing an cven grestor burden to the tex-
payer.

Others will continue tg live in the com-
munity while thelr condition steadily
worsens, requiring, eveniually, more ex-
pengive treatment and having less chance
of a cemplete recovery.

Irpnieally this administration has
stressed its aupport for the concept of
community mental health, and the ques-
tion of whether the federally funded
community mental health centers pro-
gram has provided better and more read-
ily aceessible care is not at issue. For ex-
ample, In the HEW budgel the termina-
tion of the CMHC program is justified
as follows:

The workability of the communlty mental
health center concept has heen thoroughly
demonstrated and -a large portion of & na«
tonnl system will have been pub into ‘place
when the elght year grants provided for in
current law are eoncluded. The Adminlstia-
jlon proposes that the Communlty Menisl
Health Centers Act be sllowed fo expirs on
June 80, 1978 on the grounds that the cur-
rent momentum behind the community
mental health center coneept should be ade-
guate to malntain exlsting centers and stim-
uigie the esteblishment of new centers.

On another occasicu, an administra~

tion aide recently assessed the commu-
nity mental healih centers program sue-
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cess and concluded that the PFederal
program was_“inequitable, becsuse peg~
ple served by the federally funded centers
recelve better eare than the rest of the
Nation.” .

Last week Mr, Caspar W, Weinberger,
Secretary of Health, Educailon, and
Welfare reiterated the administration’s
curlous abtitude toward the mental
heslth centers program, in festimony be.
fore the Senafe Subcommittee on
Health, Mr, Welnbarger said in part:

We bolieve that conginued preferential
jreatment by the Federal Government of o
few communities 13 unwarranted.

‘This is indeed & curlous position for an
administration that is determined to see
to it that Jess than one-fourth of the
genters contemplated by Congress when
it passed the act will even geb off the
ground, Of course the ohvious way to
guarantee that each community in need
of such 2 center has the opportunity to
develop one is to extend the program and
fulfill the mandate of Congress.

Thus the question is not “Do we cone
tinue o fund community mentsl cen-
ters?” the question is “How do we pro-
vide the funding?” ’

The administration maintains that
States and localitles together with con-
tributions by public and private health
instirance plans can support community
mental health centers. Yeb, most insur-
ance pians do not cover the services of-.
fered in mental heslth centers and a
bare 12 percent of all centers’ income is
derived from public and private healih
insurance, Purthermore, the administra-
tlon’s own Health Insurance Partner-
ship Act of 18972 did nob even provide
coverage of mental health services, and
its 1073 proposal iz not expected o rem-
edy this. Should some form of Federal
hea:lth insuranee program ke enacied
which does provide fu!l coverage for
CMHC services, the administration has
still failed to explain how centers are to
survive In the meantime.

'The States and localities it seems, un-
d?r the administration’s polley, must
pick up the tab. As of this date, Indiang
will heve recelved a total of $4.92 mil-
lien under this program,

The following chart indicates the pop-
ulation being served by federally funded
community menta] health centers in In-
diana. P indleates & center serving a
designated poverty area:

Populeiion served
The Community MHO (F)* Indi-

anapolls, Ind. e 197, 070
Southern Tndiana-MH & Guidance
Ctr., Ine. (P)* Jeffersonville,
I08: v e 200, 000
Comp, CMHC (P)* Vincennes,
M e W6, 460
Soufhwestern Indianng MHEQ, Ing., *
Bvensville, Ine. . _______._._ 248, 000
Ealherin Huamilton MHC, Ine.
(P)*, Terre Haute, Inco e oo 215, 637
Mental Health Center of 8t Jo-
seph Co,, Ine., South Bend, Ind. 124,723
Memorial Hosp. of South Bend,
Bouth Bend, Ind e 180, 322
Community Eospital of Indlanap=~
olis, Ing, Indisnapolis, Ind___. 218, 000
e | 1,808,242

* Operational {(other centers have recelved
construction funds only).
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It seems incredible that so worthy a
program wowld be dropped. Bub most
incredible of all is the administration's
twisted reasoning for phasing oub sup-
port of community mental health cen-
ters. People receive better care at these
centers. That s why they were estab-
lished. That is why they should be
gtrengthened, not weakened, and that i3
why thore centers are needed.

My, President, the importance of this
particular measwre s not any ons or
more of these health programs, but the
total constitutional issue of how our laws
are to be'made.

It 15 entirely appropriate for the Pres-
ident to urge Congress to terminate any
one or more of these existing health pro-
grams and provide the evidence to Con-
gress to justify his recommeshdation. But
the action of the executive must be
checked and balanced by the Congress,
that is the genius of the American politi-
cal system.

1 am not foially satisfied with each
and every che of the programs that will
pe extended by S. 1136, but the passage
of this bill will provide the necessary
time frame for Congress to work its will
regarding all of the provisions and to
ber an executlve budget recommenda-
tion from determining either what health
programs are to live or die, or how these
programs are to bhe modifled, improved,
and implemented. -

TFAR EXTENSION OF HEALT:® FROGRAMS ESSEN-
TIAL, BAYS BENATOR RANDQLPEH

Mr. RANDOLPH., Mr. President. I sup-
port. the measture now keing considered
in the Senate to extend the expiring
authorities of the Public Health Service
Act, the Community Mental Health Cen-
ters Act, and the Developmental Disabil-
ities Services and Facllitles Construction
Act, I gornmend the capable chairman of
the Subcommitiee on Health (Mr. Ky~
wEpy) for his leadership in bringing 8.
1136 to the Senate,

Soine 12 major health programs will
expire on June 30 of this year unless the
pending measure, 8- 1138, 1s enacted into
law. The President’s budget for fiscal year
1874 indicates the administration’s inten-
tion to allow many of these to expire.
With respect to others, no specific legis-
lative recommendations have been forth-
coming.,

1t iz my strong belief that a 1-year ex~
tenslon. of these expiring authorities is
absolutely necessaty. The administra-
tion only 2 months ago revealed some of
its Intentions with respeet to expiring
health programs, If we, in the Congress,
are to legislate intelligently we must core~
fully review the administration’s ration-
ale for terminating or revising these pro-
grams. We, in the legislative branch, of
the Federal Government must meke our
own assessment of what showld be termi-~
nated or eonsclidated or revamped. The
short period of time between now and
June 30 will not permit the careful seru-~
tiny of these complex health prozrams
thaf will be required If Congress is o act
responsibly,

The able Senator from Massachusetts
has outlined the meaning of 8, 1136. I
wish to foeus specific attention on just
three of the vrograms proposed to be
extended.
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DEVELOPMENTAL DISABILYTIES ACT

The Developmental Disabilities Serv-
lces and Igeilities Construction Act be-
came law In 1970, Its authorizetions ex-
pire this June, as do those of the other
programs in 8. 1136, Hearings have been
held by the Subcemmittee on the Hand-
icapped, which I am privileged to chair,
on 8, 427, a bill to extend the act for
1 vear,

Although the subcommiitee intended
to review carefully the operation of the
Developmental Disabllities Act with the
hope that whatever substantive changes
were necessary could be made before the
end of the fiscal year, it soon became ap-
parent that a great number of concerns
have arisen with respect to the operation
of that act. These concerns hsve cen-
tered on the metheds by which funds are
being allocated, how funds are being
spent, and how the law has been imple-
mented and administered,

In order to fulfill our responsibility of
legislative oversight, the Subcommittee
on the Handicapped has initiated an in-
depth study of the developmentsl dis-
abilltles program. We have asked the
General Accounting Office to provide in
detall answers to a rather lengthy Hst of
questions, An adequate GAQ response
will take time, more time than is remain-
ing in this fiseal year, When the General
Accounting Office completes its report,
it is my firm intention, and that of the
members of the Subcommittee on the
Handicapped, to review the report and
develop substantive legislation withoub
delry,

The Committes on Labor and Public
Welfare, in order to prevent the expira-
tion of the Developmenial Disabilities
Act, and fo provide adequate fime for a
detailed study of that act, agreed to in-
clude a 1-year extension of the act under
the aegis of S. 1136,

HILL~BURTON PROGRAM

The administration is sesking to end
the very suceessful, 27-year-old Hill-
Burton hospital construction program.
The justification for the administration’s
position was provided by the Secretary
of Health, Education, and Welfare in
testimony before the Committes on Labor
and Public Welfare on March 22, 1973.
The Secrebary stated:

We have clearly passed the polnt where
this kind of speclal Federal Intervention 15
needed by our health service dellvery sys-
tem. . . . A special Fetleral grant program

for hospital construetion is now unwar-
ranted.

I indicated to the Secretary my bellef
that although the total number of hos-
pital beds in the United States may be
adequate on paper, there Is a maldistri-
bution of such facilitles. T also expressed
the belief that the Hill-Burton program
had o definite continuing function with
respect to the rénovation of old hospital
facilities and providing new outpatient
care facitities, ]

Certainly the Hil-Burton program is
neither outmoded nor unnecessary in my
own State of West Virginia, In fact, if
there were no limitations on Faderal
matching grant funds, West Virginia
could initiate worthwhile, necessary proj-
ects totaling $88.8 million over the next
2 years. In fiscal year 1974, oy Séate also
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could utilize over $36.6 million in Hill-
Burton funds. ¥ am certain that other
States are similarly sibuated. The admin-

istration’s pronouncements notwith-
standirig, the Hill-Burton program is
most definitely not passé,

REGIONAL, MEDICAL PROGRAM

Another program $hat the administra«
tion seeks to terminate is the reglonal
medical program. It appears that the
princlpal srgument for discontinuation
is that RMP has mainly operated as a
source of continuing education for pro-
fesslonals generally capable of finercing
their own education. This is not at all
my understanding of the function er op-
eration of the program in West Virginia,
In my State, seven clinics are being builg
in remote rural areas where medical
service has herebofore been virtualiy nen-
existent, The State RMP has developed
a pediatrie nurse rssocate program to ex-
pand the medical resources available to
children. Valued assistance hias been
provided by the West Virginia RMP in
obtaining grants for various health pro-
grams in the State,

The Secretary of HEW also stated in
his testimony of March 92:

We are proposing the termination of the
Reglonel Medleal Program bacavise we be-
lleve that it has not achieved its promice
when it was first enacted seven years ago,

and shows no reagonsble chance of doing
80 In the future,

During its short life the West Virginia
regicnal medical program has wndsr-
teken no fewer than 38 projects, includ-
ing & rural multicounty emergency med-
ieal service program, home health care,
matermnity care using nurse midwives, a
biomedical computer informetion proj-
ect, surveys of health needs, and meny
others. Without the RMP, I fear that
many of these badly needed projects
would not be carried forward in West
Virginia.

Mr. President, I conclude by reafirm-
ing my strong support for tite ensctment
of 5. 1136, and I urge my colleagues to
favor the continuation of these vital
he:xlth programe with their affirmative
votes.

The PRESIDING OYFICER. The bill
having heen read the third time, the
question is, Shall it pass? On this ques-
tion the yeas snd nays have heen or-
dered, and the glerk will call the roll,

The second assistant leglslative clerk
called the roll,

Mr. COTTON, Mr. President, on this
vote I have a pair with the distingtished
Senztor from South Carollng (My,
THURMOND]. If he were present and vob-
ing, he would volte “yea’ If T were per-
mitted o vote, I wonld vote ‘“nay.” I
withheld my vote,

Mr. ROBERT C. BYRD. T announce
that the Senator from Louisiana (Mr.
JounsTon}, the Senator from Maine
(Mr. Musk1z), the Senator from Cali-
fornia (Mr, TuwNEYY, the Senator from
New Jersey (Mr. WILLIAMS), are neces-
sarily absent.

1 also announce that the Senator from
Mississippl (Mr. Stenns) is absent be-
cause of lllness.

I further announce that, if present and
voting, the Senator from New Jersey (Mr.
WiLtams), the Senator from Louisiana
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(Mr, JorNSTON), the Bengtor from Cali-
fornia (Mr, Tumne®) would esch vole
Nyea‘"

Mr., GRIFFIN, I announce that the
Senator from Massachusetts  (Mr.
Brooxkg) Is absent by leave of the Senate
on official busingss,

The Senator from Wyomihg (Mr, HAN-
sen} and the Senator from South Car-
olina (Mr. THURMOND) are nRecessarily
absent.

‘The pair of the Sensior from SBouth
Carolina (Mr. THuRMOND) has been pre-
viously announced. )

The result was snnounced—yeas 72,
‘nays 19, as follows:

[No. 66 Leg.]
TEAE—T72

Abourezk Ervin MeIntyre
Alken Fong Mescalf
Allen Fulbright Mondale
Baker Gravel Montoya
Bayh Gurney Moss
Beall Hart, Nelson
Bellmon Hartke Nunn
Bentsen Haskell Faeckwood
Bible Hatfield Dastore
Blden Halhaway Pearson
Burdick Hollings Pall
Byrd, Huddleston Porcy

Harry F., Jr. Hughes Randolph
‘Byrd, Rohert C. Humphrey Ribicofr
Cannon ouye Saxbe
Caze ackson Sehwelker
Chiles Javits Sparkmean
{hurch Kennedy Staford

lark Long Stevenson

k. Magnuson Symington
Cranston Mansfield Talmadge
Dale Mathlas Welckar
Dominick MeClellan Young
Bagleton MoGen
Eastlnnd MceGovern
NATS—18

Bartlett Goldwater Seott, Pa.
Bennetl Griffin Scott. Vo,
Brock Helms Btevens
Buckley Hruska
Curtis McCiure Tower
Domenicl Proxmire
Fannin Rotb

PRESENT AND GIVING A LIVE PATR, AS
PREVIOUBLY RECORDED—I1
Cotton. &gainsi.

NOT VOTING—8

Hrooke Muskie Tunney
Hansen Stennls ‘Williams
Jehnston Thurmond

So the bill (8. 1136} was passed, as
follows: !
3, 1136
An aot to extend the ewpliring suthoritles
in ‘the Public Health SBervice Act and the

Communiity Mental Health Centers Act

Be it enaaled by the Senate and House of
Representotives of the United States of
Americe in Congress Assembled That this
Act shall be known as the “Public Health
Service Act Extenslon of 1978,

Sge. 2. () Beotlon 304(c) (1) of the Pube
He Health Service Act (42 T.R.C. 201) i3
smended by striking the phrase "for the fis-
cal year endinpg June 30, 1973” and in-
serting In Jieu thereof the phrase “for each
of the fiscal yeprs ending June 20, 1578 end
June 3¢, 1974",

{b) Section 305 (d) of such Act 1s amended
by striking the phrase “fot the fiscal yesr
ending June 8%, 1973" and ingeriing in lieun
thereof the phrase “for each of the fiscal
) yeais ending June 30, 1973 and June 30,

1974,

(c) Section 308(a) of such Aot is amended
by striking the phrese “for the fscal year
ending June 30, 1878” and inserting in Ifeu
thereof the phrase “for each of the fiscal
years ending June B0, 1972 and June 390,
194",
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{d} Sectlon 309(a) of such Act is amended
by striking the phrase “for the flscal year
ending June 30, 1973" and inserting in lew
thereof the phrase “for each of the fsecal
years ending Juwe 30, 1078 end June 30,
19747, ,

(g} Seotion 309{¢} of such Act is amendad
by striking the phrase “for the fiscel year
ending June 30, 1973 anil inserting In lieu
thereof the phrase “for each of the flscal
{g:rs‘:’ ending June 30, 1973 and June 30,

(f) Bection 310 of suck Act Is amended by
striking the phrase “for the fisca! year end-
ing June 30, 1975 and Ingerting in lien
thereof the phrase “for esch of the fiscal
years endlng June 30, 1972 and June 20,
1974",

(g} Bection 3i4(a) (1) of such Act 1s
ameénded (1} by striking “June 80, 1973" the
first time 1t appesrs and Inserting in lieu
thereof “June 30, 1974", and (%) by striking
the phrase “for the fscal year ending
June 30, 1673” and Inserting in Meu thereof
the phrase “for each of the fiscal years end-
Ing June 30, 1973 and June 30, ig74",

(h) Seotion 314(b){1)({A) of such Act is
amenged hy—

(1) striking the term “June 30, 1973" in-

the Grst sentence and ingerting in lieu
thereof the term “Juné 30, 1974} and

(2) striking the phrase "for the fiscel year
ending June 30, 1973" in the second sentance
and Inserting in Neu thereof “for sach of the
fiscal years ending Juoe 30, 1973 and June 30,
1974,

(1) Section. Bl4(c) of
amended by—

(1) striking the term “June 80, 1573" in
the first sentence and inserting in Heu
theraof “Fune 30, 1874"”; and

(2) striking the phrage “for the fiscal year
ending June 80, 1973" In the sscond senw
tence and inserting in leu thereof "“for each
of the fisogl years ending June 50, 1873 and
June 30, 1974,

(I} Section 314(d){1) of s=uch Act s
amended by striking the phrase “for the
fiscal year ending June 33, 1873" and Insert-
ing in lieu thereof the phrase "fer each of
the flseal years ending Juwe 80, 1973 and
June 30, 1074,

{k) Bection 314{e} of such Act is amended
by striking the phrase *for the fiscal year
ending June 30, 1973" and lnserting in lieu
thereof the phrase “for each of the fiscal
years ending June 30, 1978 and June 30,
15747,

(1) Bection 803(h) of such Act is amended
by sirlking the phrase “for the fiscal year
ending June 30, 1873" and inseriing in iieu
thersof the phrase “for each of the fiseal
yeats ochding June 380, 18v3 and June 30,
1974".

(s} Seetlon 394(a) of such Act is
amended by striking the phrase “for the
fiscal yesr endlng June 30, 19%3" and in-
serting in leu thereof the phrase “for esch
of the fiscal vears ending June 30, 1973 and
June 30, 1874”.

(1) Section 395{a) of such Act s amended
by striking “June 30, 1873” and inserfing in
lieu thersof “June 30, 16747,

(o) Section 395(b) of such Act is amended
by striking “June 30, 1673” and inserting =n
leu thereol “June 30. 1974".

(p) Bection 396(a) of such Act is amended
by striking the phrase “for the f£scal year
ending June 80, 1973” and inserting in lieu
thereof the phrase "for ezch of the fscal
years ending June 30, 1972 and June 39,
1974", ’

(q) Bection 397{a) of such Act is amended
by striking the phrase “for the fiseal year
endlng June 30, 1873" and inserblng in lieu
thereof the phrase “for each of the fiscal
years ending June 30, 1973 and June 80,
1874

(r) Sectlon 398(a) of such Act is amended

such Act s
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by striking "June 30, 1978" and inhserting in
Iiew therect "June 30, 1974,

(s) Sectlon 601({a) of such Act Is amended
by striking the werd “elght” and inserfing
i len thereof the word “nins”,

{t) Soctlon 801(K) of such Act Is amended
by striting the phrase “for the fiscal year
ehding June 30, 1873” and inserting in len
thereof the phrase “for each of the Asecal
313?1'%. ending June &G, 1973 and June 3D,

{u} Section 601{c) cf such Act {z amended
by striking the phrase “for the fscal year
ending June 30, 1973" and Inserting in leu
thereof the phrase "for eath of the fAscal
years ending June 30, 1973 snd June 30,
1974", )

(¥) Se¢ilon 631(a) of such Act Is amended
by striking “June 30, 1873 wheraver 1t ap-
pears and Inserting in lleu thereof “June 30,
1874,

{w) Section 626(2) 13 amended by strik-
ing out “for the fiscal year ending June 30,
173" and inserting in lieun thereof “for each
of the fiscal years ending June 30, 1973, and
June 30, 1874,

(x) Bection 831 of such Act is amended
by striking the word "two" and inserting In
lieu therect the word *threc".

(¥) BSection 81(a){1) of such Act 1s
amended by striking the phrase “for the fiseal
year ending June 30, 1978"” and inserting in
Hew thereof the phrase “for each of the fisesl
ye:rs ending June 30, 1873 and June 30,
1574,

{z) (1) Bectlon 792(a) (1) of such Aci is
emended by striking the phrasa “for the fiscal
year ending June 30, 1973 and inserting in
lieu thereof the phrase “for ¢ach of the fiseal
years ending Juzne 30, 1978 and June 30,
1974",

{2) Sectlon T92{a}(2) of such Act Is
amended by striking “June 80, 1973" and
inserting in Hew thergof “June 30, 1B74",

(aa) -Section 782(b) of such Act i emended
by siriking the phrase "“for the fiscal year
ending June 30, 1975” and Inserting in leu
thereof the phrase “for each of the fiscal years
ending June 30, 1673 and June 33, 1074",

(bk) Sectlon 792(c) (1) of siuch .Act is
amended by striking the phtase “for the
flscal year ending June 30, 1973” and insert-
Ing in liew thereof the phrase “for each of
the fiseal years ending June 30, 1873 and
June 80, 1874".

{co} Bectlon 793 (a) of such Act is amended
by striking tha phrase *for the fiscal year
ending June 80, 1878 end Inseriing in lleu
thereof the phrase “for each of the figeal
years ending June 30, 1873 and June 30,
15747, :

{dd) BSectlon To4A(b) of such Act is
ameanded by striicing the phvase “for $he fiscal
year ending Juns 80, 1973" and inserting in
Hen thereof the phrase “for each of the figeal
years ending June B30, 1978 and June 20,
18747,

(ee) Sectlon TI4B(f) of such Act s
amended by striking the phrase “for the fiscal
year ending Jupe 30, 1878"” and inserting in
lieu therecf the phrase “for each of the
fiseal years.ending June 30, 1973 and June 30,
1974",

{if} EBoction 7T04Cle) of such Act is
amended by striking the phrase “Zor the fiscal
year ending June 80, 1973" and inserilng in
ligu thereof the phrase. “for each of the fiscal
vears endlng Juns 90, 1873 and June 30,
1972, «

(g@) (1) Sectlon 794D(c) Is amended [A)
by strikihg the phrase “for the fiscal year
ending June 80, 18%3" and Inseriing in lieu
thereof “for ench of the fses] years ending
June 30, 1978 and June 30, 1974", (B} by
striking out “each of The two succeeding
fisenl years" and Inserting in leu thereof
“each of the three succeeding fisesl yeers",
and (C) by striking out “July 1, 1978”7 and
insersing in Heu thereof “July 1, 1574".
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12) Section T94THe) I amended by strik~
ing out “1977" each place it cccurs and 1o
serting in lew thersof “1978",

(3) Seotlon 784D(f) (1) (A) s amended by
striking out “esch of the noxt two fiseal
years” and Inserting in leu thereof “each
of the next three fiscal years”,

(hh) Seotlen 901(a) of such Act is
amended by striking the phrase “for the fiscal
year endIng Juuae 30, 1973" and inserting in
lieu therecf the phrase “for sach of the Ascal
years ending June 30, 1873 and June 30,
1974",

(1) Sectlons 1001(e), 1002(d), 1003{b),
1004(b), and 1006(b) of the Public Health
gervice Act are amended by striking cut “for
the fAscal yesr ending June 20, 1973" and
inserting In Yeu thereof “for each of the
fiscul years ending Junae 30, 1973 end June 30,
19147,

Sec. 3. (a) Sectlon 201 of the Community
Mental Health Centors Aot (42 U.S.0. 2681)
s smended by striking the phrase “for the
fiscel year endlag June 30, 1973” and insert-
ing in lau thereof the phrase “for each of
the fiscdl years ending Jung 80, 1973 and
June 30, 19747,

(D) Bestlon 207 1s amended by striking out
“1973" and inserting in lieu thereof "1074™

{e} Section 221(b} 15 amendsd by striking
ouf “1973" each place 1t ocours and Inserting
in Meu thereof “1874"

(d) Section 224(a} of such Act Is amended
(1) by striking the phrase “for the fscsl
year ending June 30, 1973" and inserting tn
leu thereof the phrese “for sach of the fiseal
years endling June 30, 1573 aad Jine 30, 1074"
and (2} by striking out “thirtesn succeeding
years” and Inserting in Heu thersof “four-
teen suceeeding years,”

{e) Section 248 of such Agh 1s amended
by striking “June 30, 1878* and inserting in
lieu thersof “June 30, 1974

{f) Sectlon 247(d) of such Act Is amended
by striking the phrase “for the fiscal year
ending June 30, 1973" and inserting in llen
thereof the phrase '"for esch of the fiseal
slf;t;isn ending June 80, 1673 and June 30,

{g) HGectlon 962 of such Act is amended
by striking “Juns 30, 1973" and Insertihg In
liey thereof “June 30, 1974",

(h) gection 263 (d) of such Ack 1s smended
by sirlklng the phrase “for the fiscal year
ending June 34, 1973” and Inserting in Heu
therso? the phrase *for each of the. figcal
years ending June 30, 1973 and June 80,
1974",

(i) SBactlon 261{a) of such Act 1s amended
by striklng the phrase "for fhe fiscal year
ending June 30, 1873" and inserting In leu
thereof the phrase “for each of the fscal
{Sg;ﬁ ending June 30, 1973 and June 30,

(]} Sectlon 261 (b) is amended (1} by strik=-
ing out "nine fiseal yesrs” and inserfing in
leu thereof “ten flscal years”, and (3) by
striklng out “1973" and inserting in teu
thereot 1074,

(k) Sectlon 284(c} of such Act 13 amended
{1) by striking the words “June 30, 1973” and
Inserting In lleu thereof the words “June 30,
1973 and June 30, 1874" (2) by striking out
“elghf fiseal years” and inserting in Hem
thereof “nine flscal years”, and {2) by strik-
Ing out “July 1, 1B73" and inserding in llen
thereof “July I, 1974™,

(I) Bection 271 (d) of such Act Is amended
by striking the phrase “for the flscal year
ending June 30, 1973” and inserting in Heu
thereof the phrase “for each of the fiscal
irggiﬁ ending June 30, 1973, and June 30,

(m) Sectfon 271(d) (2} 1s amendsd (A) Ry
striking ouf "eight fiscal years” and Insert-
Ing in lieu thereof “nine fiscal years”, and
(B) by striking out Y1873 and Inserting In
Heu thereof “1874",

(n} Section 272 is amended by striking
out “1873" gnd Inserting in MHeu thereol
LT,
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Sge, 4. Section 601 of the Aot entitled “An
Act to amend the Publle Heslth Service Act
to reviee, extend, and improve the program
established by tltle VI of such Act, and for
‘other purposes” 1s, amended by striklng
“July 1, 1973” and Inserting in Heu thereol
"July 1, 1974",

8go. 6. () Section 121(a} of the Develop-
mental Disabllity Services pnd Facilitles Con-
strustion Act Is amended by striking ous “for
sach of the next five fiscal years through the
fleoal year ending June 30, 1873" and Inserting
in Meu thersof “for each of the next six ficcal
years through the fiscal year ending Juns 30,
1974",

{b) Bection 123(b) of such Act Is amended
by striklng out “for the fiscal year ending
Juneg 3, 1973" and ineersing in lieu thereol
“for each of the fiscal years ending Juns 30,
1973, and June 39, 18747,

(¢} Section 131 of such Act is amended by -

striking out "“for the fiseal year ending June
30, 1973 and lnserting In iew theraof “for
each of the flsoal years ending June 30, 1973,
and June 30, 1974".

{d) Section 13T(b) (1) of such Act is
amended by siriking “the fiscal year ending
June 80, 1993,” and inserting in lieu therecl
“the fiscal years ending June 30, 1973, and
June 80, 1974.",

SEec. 6. Tt is hereby declared to be the pol-
lcy of the Pederal Governmens, in the ad-
ministration of gl Federal programs, that
rellglous beliefs or morel conviction regard-
ing the performance of abortions or sterill-
‘wation procedures (or limit the circum-
stances under which sborilons or steriliza-
tions may be performed) shall be respected.

Sgc. 7. Any provision of law, regulatlon,
contract, or other agreement to the contrary
notwithstanding, on and atter the enactment
of the Act, tirere shall not be Imposed, ap-
plied, or enforced, in or in connection with
the sdminlstration of any program estab-
lished or financed totally or in part by the
Federal Government which provides or es-
slsts 1n paying for heslth care gervices for
individuals or asslsts hospitals or other
health care Institutlons, any reguirement,
condition, or imitetion, which would resuld
in causing or attempting to cause, or obll-
pate, any physlctan, other healih care per-
sonnel, or any hospital or other health care
institution, to perform, asslgt In the per-
formance of, or make facilities or pergonznel
available for or to asslst In the performance
of, any abortion or sterilization procedure on
any individual, if the performence of such
sbortion or sterilization procedure on such
Individual would be contrary to the religlous
belisfs or moral convictions of such phy-
slcion or other health care-persormel, or of
the person ar group sponsoring or adminis-
tering such hospiéal or other institution.

gEc. 8, In respect of a hospital cr other
health eare institution referred to in section
7 such hospital or other health care fnsbitu-
ticn shall not discriminate in the employ-
mend, promotion, extenslon of staff or other
privileges or termination of employment of
any physlelan or other health care person-
nel on the basis of thelr personal religlous
or moral conviction regarding abortion or
sterllization or their particlpation in such
procedures,

Seo. 9. Any Individual, hospital or other
health care institution declining to parbici-
pate In sueh procedures on the grounds of
stich religious or moral gonvictions shall post
notice of such policy in s public place in
such institution.

Mr. EENNEDY, Mr. President, I move
to reconsider the vote by which the bill
passed.

Mr. JAVITS, Mr, President, I move to
lay that motion on the table. .

The mobtion to lay on the {able was
agreed 0.
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Mr. KENNEDY, Mr, President, T wanb
to express very briefly my appreciation
to the ranking minority member of the
Health Subcommittee, the Senator from
Pennsylvania (Mr. ScaEweER) for the
work he did in developing this legisla-
tion, I alsp thank the ranking minority
member of the full Committee on Labor
and Public Welfare, the Senator Zrom
New York (Mr. Javirs), for his diregtion,
counsel, and guidance, I also thank the
cheirman of the fuil Committee on Lebor
and Public Welfare, the Senator from
New Jersey (Mr, Wmriams), who was
enortmously cooperative and helpfil in
the scheduling of the meetings and ez~
ecutive sessions and was of extremely
valusble help and suppori.

I also thank the Senator from Cclo-
rado (Mr. Domivick), who was the form-
er ranking mircority member of the
Health, Subcommitiee, and who also has
heen extremely helpful in health and
other measures. His assisiance was ex-
tremely useful.

Mr. Pregident, I also wish to thank the
staff members of the commitiee—Larry
Horowitz, who did great work in the de-
velopment of this legislation under the
leadership of LeRoy Gouldman, the staff
director of the subcommittee. I also wish
to thank Jay Cutler, who represents the
minority. T doubt if there are hgrder
working members of the staff of the
Health Subcommifiee or the full Com-
mittee on Labor and Public Welfare, -

It is very significant to point out the
excellent efforts on the part of all of
these people.

T want to stress af this time, afier the

_pessage of the bill, we all recognize thab

a heavy responsibility goes to the com-
mittee in the redrafiing of the Health
Services Act. This work has already been
started. 'The staffl members have already
spent a great deal of time on the seiec-
tion, of material and witnesses, We wiil
have a full program outlined for us in the
very near future.

We. look forward fo reporting back to
the Senate—hopefully with the adminis-
tration’s support—a measure to provide
more effective health programs for ihe
American people.

BOARD OF DIRECTORS OF GALLAU-
DET COLLEGE—APPOINTMENT BY
THE VICE PRESIDENT

. The PRESIDING OFFICER (Mr.
Domenict). The Chair on behall of
the Vice President, pursuant to Public
Law 93-420, appoints the Senator from
Towa (Mr, CLARK) to be a metnber of the
Board of Directors of Gallaudet College.

CANADA-UNITED STATES INTER-
PARLIAMENTARY MEETING—AP-
POINTMENT BY THE VICE PRESI~
DENT

The FPRESIDING OFFICER (M.
DomeNICD . The Chalr, on behalf of the
Vice President, pursuant to Public Law
86-47, appoints the Senator from Min-
nesota (Mr, HuMprREY) to the Canada-
United States Interparlamentary Meet-
ing to be held in Washington, D.C., April
4 to 8, 1973,
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Houwuse of Representatives
The House met at 2 p.m, COMMUNICATION FROM THR ‘ HONORING THE . OUTSTANDING

The Chaplain, the Reverend Da.niel P,
Coughlin, offered the following prayer:
~ As we begin this regular session of
the 109th Congress, the words of Deu-
teronomy demand our attention and
_spring: into action the solemn oath
aworn by Members of this Chamber to
upheold the Constitution and serve
God’s people.

“Today you are making an agree-
ment with the Lord: He is to be your
God and you are to walk in His ways
and obgerve His statutes, command-
ments and decrees, and to hearken to
His voice. |

“And today the Lord is making ‘this
agresment with you. You are fo be a

poople cspecially His own, as He prom-,

ised you; and provided you keep all His
commandments, He will then ralse you
high in praise and renown and glory
above all other nations He had made,
and yon will ba a pegple gsacred to the
Lord your God.?”

Let the people say: Amen Amen,

e N e

THE JOURNAL

The SPEAKER. The Chair has exam-
ined the Journal of the last day's pro-
ceedings and announces to the House
his approval thereof.

Pursuant to clauge 1, rule 1, the Jour-
nal stands approved.

PLEDGE OF ALLEGIANCE

The SPREAKER. Will the gentleman

from Texas (Mr. CUELLAR) come for-

ward and lead the Houge in the Pledge
of Allegiance.

Mr. CUBLLAR led the Pledge of Alle-
giance as follows:

I pledge alleglance to the Flag of the
United States of America, and to the Repub-
lie for which it atands, one nation under God,
indivisible, Wi'.oh liverty ang:l Justice for all,

CLERK OF THE HOUSE

The SPEAKER laid before the House
the following communication from the
Clerk of the House of Representatives:

WASHING'TON, DG,
R January 25, 2005,
Hon. J, DENRIS HASTERT,
The Speaker, House of Representalives,
Washington, DC.

DEAR ME, SPRAKER; Pursmant o the per-
mission granted in Clanse 2(h) of Rule II of
the Rules of the U.S. House, of Repressnta-
tives, the Clerk received the following mes-
sage from the Secretary of the Senate on
January 28, 2006 ab 9:07 a.m..

That the Senate passed S, Res. 7.

Appolintments:

Heonate National Seourity Working Group;

Gommigsion on Security and Cooperation

in Burops.
With best wishes, I am
Sincerely, . .
JEFF TRANDAHL,
Clerk of the House.

HONORING THE LAKEVILLE HIGH
SOHOOL MARCHING BAND

{(Mr. KLINE asked and was given per-
migsion to address the House for 1
minute and to revise and extend his re-
marks.}

Mr. KLINE, Mr, Speaker, I rise today
to, recognize the efforts of a talented
group of young men and women from
my hometown of Lakeville, Minnesota.

Over 300 members of the Lakeville
High School Panther Band made all
Minnesotans proud with thelr out-
standing performance lagt week in the
Presidential Inaugural Parade. The
gkill and enthusiasm demonstrated by
these 10th- through 12th-graders ra-
flected well upon their director, Na-
than Barp, and the families, teachers
and fellow students who support them.

Ag a nelghbor and 2 fan’of the March-
ing Panthers, I was proud to watch
them go by, and I am proud to pay trib-
ute to them today.

CONTRIBUTIONS OF JOSEPH A,
SCOTT, JR.

(Mr. CUBLLAR asked and wa.s given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. CUBLLAR, Mr, Speaker, I rige
today to honor the outstanding con-
tributions of Joseph A. Scott, Jr., and
to acknowledge a scholarship fund in
his neme recognizing his exceptional -
years of gervice to the people -of San
Antonio,

Joe paved the way for others and be-
oame the first African American in San
Antonio to become a licensed insurance
agent. He then went on to found World
Technical Services, providing jobs for
the disabled and those conguering sub-
stance abuse, He most recently served
a8 a cofounder of -the New Covenant
Baptist Church.

Joa hasg also played an integra.l role
in San Antonio politics, working close-
ly with former President Lyndon B.
Johnson, former mayor and HUD Sec-
retary Henry OCisneros and the late
Congressman Frank Tejeda.

Mr. Bpeaker, I am prond o have this
opportunity to recognize the many ac-
complishmente of Mr. Joseph A. Scott.,
Jr,

e U e ——:

COMMENDING ERSKINE COLLEGE

(Mr, WILSON of Sonth Carolina
agked and was given permission to ad-
dress the House for 1 minute and to re-
vise and extend his remarks.)

Mr. WILSON of Sonth Carolipna. Mr.
Bpeaker, I rige today to recognize BEr-
skine College, the oldest 4-year,
church-related college in South Caro-
lina, which was founded by the Asso-
c¢iate Reformed Presbyterian Church.

For over 108 years, Erskine’s faculty

-and gtaff have created an environment

of oxcellence, where gstudents are
taught to incorporate their firat-class
education and good moral values info

0 This symbol represents the timé of day during che House proceedings, e.g., [] 1407 is 2:07 p.m.
Matter set in this typeface indicates words inserted or appended, rather than spoken, by a Member of the House on the floor,
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million parts procfuced'in electronics,
and health care had an average of 10,000
defects per million. I do not mean that

health care should be compared to the

electronics indugtry, but 10,000 defects
per million shoild be an unacceptable
number.

We must begin to look at health care
coBts in e new way, focusing on overall
health and not simply disease, empha-
+ gizing the need to move forward in in-
tegrated carea.

The situation our constituents face
every month when trying to pay for
their health care insarance requires
Congress to bring the information

technology that touches every other

aspect of our lives to .the one area that
may mean the most. We must promote
ddeas to hring the transformative
power of information technology to
every corner of our health care system
in an effort to ensurse quality, patient
safety, and efficiency through bipar-
‘tisan solutions. .

This is just one of the many meas-
ures of qualify-we need to be address-
ing to make health care more afford-
able and accesaible. As co-chairman of
the 31zt Century Health Care Caucus, I
intend to come to this floor often dur-
ing this session with new ways to re-
duce the cost of health care and offer
tangible ways to decrease costs ang im-
prove patient safety, and 1 invite my
colleagues to do the same.

e ————

REPORT ON RESOLUTION PRO-
VIDING FOR CONSIDERATION OF
HR. 54, CONGRESSIONAL, GOLD
MEDAL ENHANCEMDNT ACT OF
2005

Mr. SHESSIONS, from the Committes
on Rules, submitted a privileged report
(Rept. No. 109-1) on the resolution {(H.

Res. 42) providing for consideration of

the bill (HR. 54) to amend title 81,
" United States Code, to provide reason-
able standards for congressional gold
medals, which was referred to the
House Calendar and ordered to be
printed.

e R e
The SPEAKER pro tempore., Under a
-previous order of the House, the gen-
tleman from Oregon (My. BLUMENAUER)
. is recognized for 5 minutes.
(Mr. BLUMENAUER addressed the
House. His remarks will appear here-
after in the Extengion of Remarks,)

e S r— . .

CHLEBRATING 100 YEARS OF THE
ROTARY CLUB OF OCHICAGO'S
SERVICE,

The SPEAKER pro tempcre Under & .

previous order of the House, the gen-
tleman from Illinois (Mr, DAVIS) I8 rec-
ognized for b minuies,

Mr. DAVIS of Illinois, Mr. Speaker,
on February 23, 1605, Paul Harris, a
Chicago attorney, invited three friends
to a meeting: 8ylvester Schiele, a coal
dealer; Hiram Shorey, a merchant tai-
lor; and Gustavus Loehr, & mining en-
gineer, All four men gathered in
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Loehr's business office in room 711 of
the Unity Building at 127 North Dear-
born SBtreet in downtown Chicago,
which is -my district. They discussed
Harris' ides that business needed to
meet periodically to enjoy camaraderie
and to enlarge the circle of business
and professional acquaintances,

The. ¢ciub met weekly. Membership
wag limited to one representative from
each business and profession. Though
the men did not uge the term “‘rotary”’
that night, that gathering 1s commonly
regarded as the first Rotary Club meet-
ing. The namae “rotary’’ was suggested
later on by Paul Harris az meetings
were rotated from office to office in the
eatly days of the organization.

. During the early days, the Rotirians
realized that fellowship and mutual
gelf-interest; were not enough to keep. a
clab of busy professionals meeting each
weok, Reaching out to lmprove the
lives of the less fortunate proved to be
an even more powerful motivation. The
Rotary commitment to service began
when the Rotary Club of Chicago do-
nated a horse t¢ a preacher so that he
could make the rounds of his churches
and parishioners. A few weeks later,
the club constructed Chicago’s first
public lavatory. These actions of serv-

ice and improvement of communities -

continued in 1967 to support the pedi-
atrie program at the Reha.bﬂil:a.lsion In-
stitute of Chicago.

Of course, through the years, these
services have continued and they have
continued to make valuable contribu-
ticns to the most needy members of
our soclety,

So, Mr, 8peaker, I warmly congratu-
late the Rotaly Club of Chipago for 100
years of gervice, making a diffsrence in
the lives of the less fortunate and
showing the true commitment of busi-
ness leaders to strengthen our local
and global communities. I wish the
club another 100 years of service and
Tueaday lunches in downtown Chicago.

D e — '

ABORTION CLINICE; NOT ONLY
KILLING MILLS BUT TORTURE
CENTERS A8 WELL

The SPEAEKER pro tempore. Under a
previous order of the House, the gen-
tleman from New Jersey (Mr. BMITH) i3
recognized for § minutes.

‘Mr. SMITH, of New Jersey. Mr,
Speaker, yesterday, 100,000 human

rights advocates endured the numbing

¢old and snow In a great witness for
life here in our Nation’s Capital. Their
presence on behalf of those who have
no voice of their own was trnly Inapir-
ing. It was gratifying beyond words to
dee so many teenagers full of idsalism
and full of compassion and love for
their littlest, brothers and sisters and
for all human life that is at risk,

‘Indeed, Mr. Bpeaker, the pro-life
maovement is the greatest human rights
movement on Earth.

1 1546

Mr. SMITH of New Jersey. It 18 a
struggle based on unconditional lovs,

H175

even for the proabortionigts, uncondi-
tional empathy for the victims, both
the child and his or her mother, and
unconditional courage.

We are s movement with deep hope
and expectation, that with God's all-
powerful grace, and through that all-
powerful grace, the oculture of death
will goon be vanguished by the culture
of life, where all human life is cher-

ished and respected., We pray for the ..

day when branding an unborn child as

unwanted will no longer mean a death

sentence in America,
Mr. Speaker, I have always found the
term ‘‘unwanted child’' dehumanizing,

for it relegates a child to the status of .

a commodicy, an object, a thing, some-
thing that can be chosen or unchosen
at will, not unlike any other consumer
product. :

Mr. SBpeaker, with each passing year,
the horrific toll of abortion on women's
lives becomes more evident, and it is
time the media especially stopped cen-
goring the truth., Women deserve better
than abortion, and the compelling sto-
rles of the ©brave women, the
postabortive women who are silent no
more need to be heard, These very spe-
cial women bear witness not only to
the agony and the trauma of their own
abertions, but to the hope of healing,
reconoiliation and inner peace as well.

Wounded women like Dr. Alveda
King, the niece of. the late Dr. Martin
Luther King, who hag had an abortion,
Jennifer ('Neill, singer Melba Moore,
civil rights activist, like I said, Dr.
King, and so many others, and co-
founder of this group called Silent No
More Awaregness Campaign, Georgette
Forney, have all called on us to listen
to their heart-wrenching stories and
take seriously our moral duty to pro-
tect women and children from the pred-
ators who ply their lethal trade in
abortion mills throughout the land,

These hbrave women are the new
champions of 1life, They have rofused to
be silent any longer. They care too
deaply about other women and their
children, and they want others to be
spared the anguish that they them-
selves have endured. And to the mil-
lions of women who have aborted, they
are uniquely equipped to convey the
breathtaking love and healing and rec-
oneiliation that God provides to those
who ask. They do have a connection,
the silentnomocreawsreness.org,  if

those who might want to contact them

just go on the Web and check them ont.
They are unbalievahly full of compas-
sion.

Mr, Spea,ker, let me alsc point out
that with sach passing year, the child
body count from abortion in America
grows. Since the infamous decision in
1973, more than 46 million bables have
bheen killed by dismemberment or
chemioal polsoning, a number fast ap-
proaching the total worldwide deaths
attributable to World War IT; that is ci-
vilian and military deaths,

And as we Rave feared, Mr. Speaker,
the much touted baby pesticide, RU-
486, rushed to approval by a very bilased

+
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FDA, is poison not only to the baby,
but women are dying from it as well.

And now we learn, Mr, Bpeaker, from
golence and medicine that due to nerve
cell development, unborn children from
at least 20 weeks onward, and most
likely even earlier, feel excruciating
pain, two to four times more painful
than you or I would feel from the same
asgault,

Today, along with 76 cosponsors, I
have reintroduced legislation, the Un-
born Child Pain Awareness Act, to re-
quire in part that women seeking abor-
tions at this stage of .development he
informed of this gruesome reality.
These kids feel pain, and we need to
make that known to those women who
are procuring abortions at that gesta-
tional period.

The bill would  also require that
women be given the option of having
anesthesia administered directly to the
unborn child, because indirect adminis-
tration does not cross the placenta to
numb the pain that the child feels as
they are belng slowly dismembered by
these later-term abortion methods. One
of those methods, the D and E, takes
about 3¢ minutes as the arms and the
legs and the body and the torso are all
hacked off. And the baby feels pain
during this hideous procedure.

Interestingly, Mr. Speaker, the par-
tial-birth abortion legal trials In var-
ious courts around the country drew
new attention to the pain that unborn
children feel during an abortion. In ex-
pert testimony during these trials, Dr.
8unny Anand, Director of the Pain
Neurobiology Lab at Arkansas Chil-
dren's Hospital, gaid, and 1 quote him,
“The human fetus possesses the ability
ta . experience pain from 20 weeks of
gestation, if not earlier, and the paln
that is perceived by a fetus is more in-
fonse than that perceived by newhorns
or older children.”

He went on to explain that the pain
inhibitory mechanisms, in other words

the fibers that dampen and modulate:

the experience of pain, do nat begin to
develop until 32 to 34 weoks of gesta-
tion. Thus these children feel pain, and
they feel it excruciatingly so,
-Abortion is violence against children,

Mr, Speaker, and these kids feel that'

pain.

Abortion clinics, if we look at them
as what they really are, are not only
killing centers, they are torture cham-
bers as well, T hope that we all can
move on this legislation ag quickly as
possible.

e —

BONOR THY FATHER AND 'THY
MOTHER

The SPEAKER pro temypore. Under a
Previous order of the House, the gentle-
woman from Ohio (Ms. XAPTUR) is rec-
ognized for 6 minutes.

Ms. KAPTUR. Mr. BSpeaker, the
theme for my remarks tonight is honor
thy father and thy mother. The Con-
grosslonal Budget Office has confirmed,
and I might say they are nonpartisan,
that the projected budget deficlt for
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this year for our counsry will be over
$368 billion, not even counting the ad-
ditional $80 billion that will be added
to that when bills .come before this
Congress for additional funding for Irag
and Afghanigtan, Though these dollars
literally are coming from the Social
Security Trust Pund itself, the Con-
gressional Budget Office noted that
lagt year was the largest deficit in the
kistory of our Natlon, $412 billion, is
the reason that the dollar value of cur-
rency is dropping. In faot, if we add up
the last 3 years, we have the largest
budget defleit in the history of the Re-
public.

When Presldent Bush came into of-
fice, there was a $56.6 trillion surplus, In
faot, I thought it was rather funny at
the time, Alan Greenspan was starting
to get worried that we might actually
pay our bills. He was a little uncom-
fortable that maybe the bond market
would not be completely happy. What
would we do if we pald all our bills?

But now we have a $2.6 trilllon def-
icit, That i3 a reversal of nearly $3 tril-
lion. It is obvious this administration
and their allies in the Congress cannot
handle the pursessrings of this Nation.

The very same people who brought us
this fiscal train wreck, which ig getting
worss, are nbw proposing radical sur-
gery on Social Becurity. Nothing Presi-
dent Bush has attempted to-date, not
even his incessant effort to shift the
tax burden off the shoulders of the rich
onto the middle class, is as brazen and
aundacious as hls misgulded efforts to
try to gut Social Security.

There is no crigls in Social Seourity.
Repeat, there 12 no crigis in Social Se-
curity. There ig only a crisis in the

Bush administration’s handling of the

budgat, Why would anyone trust the
Bush administration on anything re-
garding Social Security, seeing that
they are a miserable failure in terms of
the management of the account of the
peopls of the United States?

Bocial Security is the most success-
ful domestic program In the modern
history of our Nation. Approximately
456 million Americans receive their So-

‘clal Becurity Insurance benefits and

disabllity benefits. Just over T million
of those are disablility recipients. In
the State that I am from, Ohilo,
1,922,406 individuals receive Soclal Se-
turity insurance benefite and 208,000
disability henefits. '

We do not know what is going to hap-
pen to our familles. One out of five
families in this country are going to
have an unforeseen happening that will
require eligibility for disability. There
is no private sector policy that will
ever offer it. These are insurancs and
digability benefits, They are not pri-
vate accounts., They are not 401(k)s.
They are not certificates of deposif.
This is an insurance and disabilities
program. IY has always been that,

The Congress voted repeatedly not to
allow the execulive branch to dip into
the trust fund, and yet that is exactly
what 1s happening today. The Preui-
dent is trying to whip up a frenzy in
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the country and say the sky is falling, -
the sky is falling, trying to scare
America’s seniors and our young people
who are going to get old someday into
thinking Soclal Becurity i8 in criasls.
Even the head of the AARP has said .
Bocial Seourity is not in crisis, the pro-
gram will remain solvent, and what we
have to do over the next 50 years is just

to make sure that the gap financing
that is there will cover future bene—
ficiaries,

We can do that in several ways. We
have done it before, We can do it again,
In fact, what is interesting, the Bush
administration’s four enacted tax cubs
being made permanent would cost 2
percent of GDP over the next 75 years,
which is three to five times a8 much as
any of Social Becurity’s future financ-
ing needs. Under their plan, instead of
benefits being tied to prevalling stand-
ards of living during the course of a
worker's ocareer, the change would
freeze Social Security benefits abt to-
day’s standard of living, which means
we would keep regresging backwards,
and future generations of retirees
would have lower and lower benefits
compared to thelr wages durlng' their
working lives.

This cut would apply to all bene-
ficiaries whether or not they had cho-
sen to-have a private account, It should
not be an either/or, private accounts or
Social Security. It should be both, and

‘make sure Social Security is solvent.

Btop borrowing against it. And fine, lst
us encourage private savings like we
used to in this gountry up until the
last fow years,

Social Security should be a guar-
antee, an insurance guarantee and &
disability guarantee, as Democrats
have not only promised but have deliv-
ered from the ftime of Franklin Roo-
gevelt. Social Security should be a
guarantee, not a gamble,

Let me end with the words to the Re-
publicans, I can only say if they want
to fight on Social Becurity, bring it on,
because this Member intends to honor
thy father and thy mother,

ABORTION

The SPEAKER pro tempore {(Mr.
BURGESS);, Under a previous order of
the House, the gentleman from Florida
{(Mr. WeLDOM) I8 recognized for 5 min-
utes.

Mr. WELDON of Florida. Mr. Speak-
er, the fonndation of American democ-
racy is fresdom. In particular, as
Americans wa are all free to choose or
decline issues of congclence, but re-
garding abortion, choice is losing in a
way that may surprise many people.

Such is the case regarding physi-
cians, hospitals and health plans that
ohooge not to perform, pay for or refer
for abortions. From Alaska to New Jer-
sey, abortion advocacy groups are fore-
ing health care entities to do the very
thing they would not if they had the
choice. Abortion advocates are using
the courts, State and local agencies
and laws to mandate that abortions be
performed, paid for and referred for.

i
.
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In July of 2002, an Alaska court
forced a community hospital to provide
elective, nen-life-threatening, -late-
term abortions contrary to 1ts pollcy,
In New Jersey, sabortlon advocacy
groups arged the State of New Jersey
to require a Catholic health syster to
build an abortion ¢linic on its prem-
1ses, Last year, the ‘State of New Mex-
i¢o refused to approve a hospital lease
because the hospital-owned systom de-
clined to perform elective abortions.

Buch coercion iz wrong and shonld
not be permitted, particularly with
Federal taxpayer dollars. Hoe v. Wade
created a woman’s right to an abor-
tion, Today Federal law requires that
an abortion be provided to a woman in
& life-threatening situation, but in a
perverse concerted effort, radical advo-
cates for abortion are engaging in leg-
islatlve and ocourt efforts teo ecoerce
health care providers, health plans and
clinics to provide, pay for and refer for
elective, non-life-threatening abor-
tions.

In July of last year, I offered an
amendment durlng committes congid-
eration ¢f the Labor-HHS appropria-

"tion bill to stop this coerclon. This pro-

vision was included in the bill when it
came to the floor of the House, to
which no one objectéd. It was then in-
cluded in the final consolidated appro-
priation bill for 2005,

The Hyde-Weldon amendment 1s sim-
ple. It prevents Federal funding when
courts and other government agencles
force or require physiciansg, clinles and
hospitals and health ingsurers to par-
ticipate in elective abortions. My
amendment in no way infringes on a
woman’s ability to seek and receive
elective abortions. It simply states you
cannot force the unwilling.

The amendrient does not apply to
willing abortion providers. Hyde-
Weldon allows any health care entity
te participate in aborticns in any way
they choose. .

03 2000

It simply prohiblits coercion in

.nonlife~-threatening situations.

But there iz the rub. People who call
themselves prochoice want no toler-
ance afforded toward health care entl-
ties that desire their rights of con-
science be respected. Sadly, radical

ahortion advocates only support cholce’

on thelr terms and are more than will-
ing to use the coerclve power of gov-
ernment -to advance their agenda,.
Their true mantra seems to.be: pafe,
legal, and coerced.

It is predictable that abm‘tion advo-

cates would look to the courts to en- -

forge their bizarre notion that abortion
ghould not be provided just by the will-
ing but also the unwilling, and that ig
just what has happened today. In Cali-
fornia, Attorney Gensral Lockyer filed
& lawsuit against the Hyde-Weldon
amendment. He makes a number of as-
sertions in the complaint, and I want
to look at some of them right now.
Interestingly, Mr. Lockyer seems to
he eager to- reserve the right of the

CONGRESSIONAL RECORD — HOUSE

Stabe to cosrce an unwilling health
care provider to participate in an elec-
tive abortion, despite the fact their
own Siate law prohibits them, and
which my amendment attempts to pro-
vide such protection to all health care
providers nationally.

In the 28-page complaint, the Caii-
fornia Attorney General fails to polnt
to even one example of a single case
supperting the assertion that the
Hyde-Weldon amendment would some-
how interfere with the State's desire to
see abortion services offered as an
emergency medical service. The com-
plaint offers no specific cage where an
emergency situation required an abor-
tion in which a health care provider re-
fused on grounds of conscience. Why?
Because it does not happen. The bulk
of the rhetoric in the complaint is
about this very speculative scenario.

The question I have for the California
Atitorney eneral is: Prior to my
amendmenst, was California compslling
non-willing providers to perform emer-
gency abortions? If no, then the Attor-
ney General hay nothing to fear from
my amendment becauss that is all it
addresses. If the answer is yes, then the
Attorney Gerieral wishes to' protect
this practice as evidenced by his desire
to litigate over it.

In fact, if the answer Is yes, the At-
torngy Gensaral is ready to, subordinate
all other spending prioritiss in his
State to defend his position of coerced
abortions.

In this court filing he raises the notion that
womnen will die because they will not have ac-
cess to an abortion needed to save the. life of
the mother. Hyde-Weldon does riothing of the
sort. It ensures that in sifuations where a
mother's lite Is in danger & health care pro-
vider must act to protect the mother's life.

In fact, Congress passed the Federal Emer-
gancy Medical Treatment and Active Labor
Act (EMTALA) forbidding critical-care heallh
tacilities te abandon patients in medical emer-
gencles, and requires them to provide treat-
ment to stabilize the medical condition of such
patients—partioularly pregnant women,

The bottom line is that this lawsuit seems 1o
be more about polities and using the coercive
power of the state for forced participation in
abortion, rather than ensuring that pregnant
women in emergency situations have access
to life-saving care.

IRAQ SUPPLEMENTAL AND
TROOPS

The SPEAKER pro tempore (Mr.
Burarss), Under a previous brder of
the House, the gentleman from New
Jersey (Mr. PaLLonE) 18 recognized for
5 minutes,

Mr. PALLONE. Mr. Bpeaker, today
wa learn the Bush administration plang
to ask Congress for another $80 billion
In emergency funds for the war in Irag
and Afghanistan, This $80 billion comes
on top of an additional $200 billion that
we have spent in Iraq since the bagin-
ning of the war 2 years ago.

" Mr. Speaker, the Bush administra-
tion never leveled with the American
people about the kind of gacrifices they
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would have to make in order to fight
this war, You will remsmber that be-
fore the war, President Bush and his
war cabinet sald the sacrifices would he
minimal. They falsely claimed the ma-
Jority of the war costs counld be pald for
by the royalties Iraq recelved on the
sale of its oil. Nearly 2 ysars have
passed gince the heginhning of the war,
and we havs yet to see one cent from
the sale of Iraqi ofl.

Youn wonld think my Republican col-
leagues, particularly the 'ones who re-
peatedly come to the well of the floor
to rail against the waste, fraud, and
abnse in our Pederal Government,
would be demanding some account-
abiliky from the administration about
the cost of the war. You would think
they would bhe calling for congressional
hearings demanding to hear from De-
fense Secretary Rumsfeld on exactly
where the Pentagon spent the $200 bil-
lion Congress already appropriated for
the war.

Unfortunately, Republicans have ab-
dicated their oversight responsibility
and are giving the Bush administration
a free ride on the snormous miscalcula-
tiong-we have all witnessed in the Irag
war. -

Mr. Bpeaker, during World War II,
then Senator Harry Truman created a
war investigating committee charged
with exposing any fraud or mismanage-
ment in our Nation's war efforts in
both the Pacifio and the Atlantie. Tru-
man was, of course, a Democratic Sen-

. ator serving in a Democratic Senate

majority, overseeing the Democrabic
administration of Pregident Frankiin
Roosevelt. Trumah never worried
about the fact he was investigating a
President of hig-own party. He refused
to allow politics to get in the way of
good government; and as a result, his
investigations saved the American tax-
payer more than $156 billion,

Now, that was a lot of money back in
the 19405, and it is etill a lot of money
today. But I wonder just how nuch
more money we could save the Amer-
ican taxpayer If congressional Repub-
licans took their oversight responsi-
bility sericusly.

Where 1 the Republican Party's
Harry. Truman? Why are congressional
Republicans so worried about asking
the Bush administration for speoifics
on where it is spending the $200 billion
Congress has already appropriated?

. Conid it be that congressional Repub-

licans are afrald of what they would
uncover if they looked too closely into
the administration’s handling of the
war?

The Bush administration has award-
ed Vige Prosident CHENDY’s old com-
pany, Halliburton, billions of dollars of
no-bid contracts since the beginning of
the war. Despite the lack of congres-

'sional oversight, we discovered that

Halliburton was charging for meals it
never served our froops. Obviously,
that is a waste of America’s taxpayers’
money. How many other examples of
fraud and abuse are out there?

Mr. Speaker, I opposed giving Presi-
dent Bush the authority to begin this
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The Senate met at 9 a.m,, and was
called to order by the Honorahle TED
STEVENS, o Senator from the State of
Alaska,

The PRESIDING OFFICER. We will
now have a prayer from Father Panl E.
Lavin from St. Joseph’s Church on
Capitol Hill,

" PRAYER

The guest Chaplain, the Reverend
Paul E. Lavin, offered the following
prayer:

Let us join millions of our fsllow
citizens and millions of others in faith
communities around the .world who
today honor the mernory of Joseph,
spouse - of Mary, Foster father and
fajthful guardian of Jesus. We listen to
the words of Scripture whioh he surely
found a support in hig life, from the
Book of Wisdom (10:10-11).

Wisdom, when the jugt man wes in-

flight, guided him in direct ways,
Bhowed him the Kingdom of God and
gave him the knowledge of holy
things;
She prospered him in his labora and
made abundant the frult of his
worke.

Let us pray:
" Grood and graclous God, give the men
and women of this Senate and glve
their staffs the Inspiration to listen
carefully to Your word here, in their
homes, and in their own faith commnu-
nities; support them when they experi-
enoe doubts and fears; and embolden
them to llve their lives in response to
Your word, and ultimately to be obedi-
ent to Your word, a4 was Joseph, Guide
these Senators by Your wisdom, sup-
port them by Your power, and keep

them falthful to all that 1s true, glory .

and praise to You forever and ever.
Amen. o

Senate

' APPOINTMENT OF ACTING °
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
olerk will please read a communication
to the Senate from the President pro
tempore [Mr. THURMOND].

The aseistant legislative clerk read
the following letter:

U.B. BENATE,
PRESIDENT PRO TEMPORE,
Waskinglon, DC, March 19, 1856,
To the Senate!

Under the provisions of rule I, section 3, of
the Btanding Rules of the Benate, I hergeby
appoint the Honorable TED STEVENY, a Sen-
ator from the Btate of Alaska, to perform
the duties of the Chalr.

STROM THURMOND,
President pro tempore.

Mr. STEVENS thereupon sassumed

the chalr as Acting President pro tem-

pore.

RECOGNITION OF THE ACTING
MAJORITY LEADER
The ACTING PRESIDENT pro tem-
pore, The acting majority leader is reo-
ognized.

SCHEDULE

Mr. LOTT. This morning the Senate
will immediately resume consideration
of H.R. 3019, the omnibus appropria-
tions bill, Under a previous order, there
will be & total of 3 hours of controlled
debate on the Boxer amendment. No,
3508 and the Coats amendment No. 3513,
both amendments regarding the sub-
jeot of abortion. Following the expira-
tion or yielding back of that time, the
Senate will resume’ consideration of
the Murkowski amendment No. 3525 re-
garding Greens Creek,

The Senate will stand in recess be-
tween the hours of 12:30 p.m., and 2:15
p.m., in order to accommodate the re-
gpective party luncheons. When the
Senate reconvenes at 2:16 p.m., there is

expected to be a gerles of rolleall votes

on or in relation to amendments and
passage of Lthe omnihus appropriations
bill, H.R. 3019, Senators are also re-
minded that at some point during to-
day’s session the Senate will be voting
on the motion to invoke cloture on the
motlon to-proceed to Senate Resolu-
tion 237 regarding authority for the
Special Committee To Investigate the
Whitewater Matter; passage of 8. 9432,
the small business regulatory reform
bill, and possibly a vote on the motion
to invoke cloture on the product liabil-
ity conference report unless a unani-
mous consent can be reached to the
contraty,
Mr, President, X yield the floor.

T g e —
RESERVATION OF LEADER TIME

The AOTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

BALANCED. BUDGET
-DOWNPAYMENT ACT, I

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Chair lays before the Senate H.R. 3019,
which the ¢lerk will report.

The assistant legislative clerk read
as follows;

A bill (H.R. 3019 meking appropriations
for figonl year 1898 to make n further down-
payment toward a balanced budget, and for
othor purposes. .

The Senate resumed the consider-
ation of the bill,

Pending:

Hatfleld modified amendment No, 3468, in
the nature of a substitute.

Lautenberg amendment WNo. 8482 (to
amendment No. 3466}, to provide funding for
programs necessory to maintain essentlal
snvironmental protection,

Boxer-Murray amendrment No. 3508 (to .
amendment No, 8488), to permit the Distriot
of Columbia to use local funds for cortain ac-
tlyvitles,

Gorton amendment No., 3406 (to amend-
ment No. 3468), to designate the '“Jonathan

® This “bullet” symbo] identifies statenents or insertions which are pot spoken by a Member of the Senate on the floor.
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M. Walnwright Memorial VA Medical Cen-
ter”, located in Walla Walla, Washington.

Bimon amendment No. 3511 {to amendment
No. 3466), to provide funding to carry out
title VI of the National Literary Aot of 1891,
title VI of the Library Services and Con-
astruction Act, and gection 109 of the Domes-
tic Volunteer Service Act of 1973,

Ucate amendment No. 3513 (to amendment
No. 3466), t¢ amend the Public Healtlr Berv-
lce Act to prohibit governmental digarimina-
tion in the training and licensing of health
professionals on the basis of the refusal to
undergo or provide training In the perform-
ance of induced abortions.

Bond (for Pressler) amendment No. 8614 (to
amendment No, 3466), to provide funding for
a Radar Batellite project at NASA,

Bond amendment Mo, 3516 (to amendment
No. B3466), to clarlly rent setting require-
ments of law regarding housing asaisted
tinder section 238 of the Naticnal Housing
Act to limit rents charged moderate income

families to that charged for comparable,’

non-assisted housing, and olarify permissible
uses of rental income is such projects, in ex-
-ceas of operating costs and debt service.

Bond amendment No. 3518 (to amendment
No. 3466), to increass in amount avallable
under the HUD Drug Elimination Grant Pro-
gram for drug elimination -activities in and
around federally-assisted low-fncome hous-
ing developments by $30 million, to be de-
rived fromn, carry-over HOPE program bal-
ances.

Bond amendment No. 3617 (to amendment

No. 3466), to eatablish a special fund dedi- .

cated to enable the Department of Housing
and Urban Development to meet crucial
milestones in restructuring its adminlstra-
tive organization and wmore ‘effeotively ad-
dress hougsing and community development
needa of States and local units of govern-
ment and to clarify and reaffirm provislons
of current law with reapect to the disburse-
-ment of HOME and CDBG funds allocated to
the 3tate of New York,

Santorum amendment No, 3484 (to-amend-
ment No. 3466), expressing the Senge of the
BSenate regarding the budget treatment of
federal disaster assistance,

Santorum amendmené No, 3485 {to amend-
meitt No, 3468), expresdlng the Sense of the
Senate regarding the budget treatment of
Federal disaster assiatance.

Santorum amendment No. 3488 (to amend-
ment No, 3488), to require that disaster retief
provided under this Act be funded through
amounts previously made available to the
Federal Emergency Management' Agency, to
. be reimbursed through regular annual appro-

priations Acts.

Santorum amendment No. 3487 (to amend-
ment No. 3488), to reduce all tltle I disore-
tionary spending by tbe apprepriate percent-
age (.367%) to offset Federal dlsaster aassist-
RILCO.

Santorum amendment No. 3488 (to amend-
ment No. 3468), to reduce all title I “Salary
and Expense” arnd '*Adminiatrative Expense”
acoounts by the appropriate porcentags
(3.5%) to .offset Federal disaster agsistance.

Gramm amendment No. 3519 {to amend-
mept No. 3468), to make the avallabllity of

- obligatlons and expendituros contingent
" upon .the enactment of a saubsequent act in-

-gorporating an agreement between the Presi-’

dent and Congress relative to Fedeml exX-
penditures.

Wellstone amsndment No 3520 (to amend-
msent No. 3166), bo. urge the President to re-
lease alroady-appropriated fiscal year 1996
emergoncy [unding for home heating mnd
other energy assistance, and tg express the
sen=e of the Senate on advance-appropristed
funding for fiscal year 1997,

Bond (for MoCaln) amendment No. 3621 (to
amendment No. 8466), to require that disas-
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ter funds made avatlable to certaln agenclea
be aliocated in eocordance with the estab-
lished prioritization processes of the agen-
cles.

Bond (for McCain) amendment No, 8622 (to
amendment No, 3488), to require the Beoc-
retary of Veterans Aifalrs to develop a plan
for the allecation of health care resources of
the Department of Veterans Affalrs.

Warner amendment No, 3623 (to amend-
ment No, 3468), to prohibit the District of Co-

- lumbie from enforoicg any rule or ordinance

that would terminate taxicab service reci-
proolty agreements with the States of Vir-
ginia and Maryland.

Murkowski-Stevens amendment No. 3524
(to amendment No. 3466), to reconcile sea-
food inspeotion requirementa for- agrioul-
tural commodity programs with those In use
{or general publio consumers.

Murkowski amendment No. 3525 (to amend-
ment No. 3466), to provide for the approval of
an exchange of lands wlth.'in Admiralty Is-
land National Monument.

Warner {(for Thurmond) amendment No.
3528 (to amendment No. 3466), to delay the
exercise of autbority to enter into multiyear
procurement contracts for C-17 aireraft,

Burns amendment No. 3528 (to amendment
No, 3466), to allow the refurbishment and
continued operation of a small hydroelectric
facility in central Montanae by edjusting the
amount of charges to be pald to the Unlted
States under the Faderal Power Act.

Coatas (for Dole-Lieherman) d@mendment
No, 3531 (to amendment No. 3468), to provide
for low-income scholarshlps in the Distriot
of Columbia.

Bond-Mikulakl amendment No. 9533 {to
amendment No. 3482}, to increase appropria-
tions for EFA water infrastructure finano-

‘ing, Superfund toxic waste site oleanups, op--

erating programs, and to increase funding
for the Corporation for National and Com-
munity Service (AmeriCorps).

Hatfield (for Burns) amendment No. 3551
(to amendment No, 3466), to divide the ninth
jndioial circuit of the United States into two
circuits.

Burns amendment No. '3552 (to amendment
No. 9651), to establish a Commission on re-
stricturing the circuits of the United Statea

.Courta of Appeals.

AMENDMENT NO, 2513

The ACTING PRESIDENT pro tem-
pere. Under the fime agreement on
these amendments, there is 1 hour now
allocated to tho Senator, from Indiana
[Mr. CoaTs). The amendment is now be-
fore the Senate;

Mr. COATS. Mr. Preaident
you.

Last week, as we were looking at po-
tential amendments for this legisla-
tion, the issue of -the potential dis-
crimination that might exist regarding
payments from tho Fedéral Govern-
ment to medical hospitals and to indi-
vidual residents in training, loans, and
other Federal asgistance that is avadl-
able ‘for these individuals and theae in-
stitutlons, was threatened by potential
loss of accreditation to these institu-
tlons as a result of the Accrediting

bha.nk

Council on Graduate Medioal Edu-’

cation’s change in their requirements
for accreditation to mandate the train-
ing in abortion techniques,

Previously, this had béen done on a
voluniary basis. Many hospitals, for a
number of reasons, whether they are
religious reasons, moral reasong or just
purely decisions om the basis of the
beard of directors or governors of these
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institutions, datermined that they
would not have a mandatory program
of abortion training. Voluntary pro-
grams exlsted. Those who sought that
training had access and could receive
that training, but it was not mandatad.
. The change in regulations.on the
part of the Aocrediting Council on
Graduate Medical Hducation threat-
ened to withdraw accreditation from
many of these institutions unless they
opted ‘out under a so-called conscience
or moral clause. It was my feeling and
the feeling of many that this opt-out
clause was not sufficlent to address the
oconcerns of a number of institutions,
partioularly nonreligious-based insti-
tutions. So I offared an amendment
last week which was deslgned to clarify
this.

That amendment essentially sald
that any State or local government
that receilves {finanoial assistance
should not subject any health care en-
tity to discrimination on the bagis that
the entity refused to undergo training
in the performance of induced abor-
tions or to require or provide such
training to perform such abortions or
provide referrals for the training for
such abortions.

We, in dipcussion with a number of
other Senators, came across a possible
misinterpretation of the exceptions to
the section that basically said that
nothing in this amendment that I am
offering should in any way restrict or
impede the accrediting council from
making that acereditation. The con-
corn was, if I gtate it correctly, that we
would lose a valunable means of exa.min-
ing the various programs that existed
In hospitals and resident training pro-
grams for determination of whether or
not the Government should parbici-
pate. It is legitimate that we have an
aocrediting process on which we can
rely. What I was trying to do with my
amendment was simply address the
question of training for induced abor-
tions,

We had exceptions to that which ba-
sically stated that nothing in this act
should prohibit the aocrediting agency
or a Fedoral, State, or local govern-
ment from esteblishing standards of
medical competency applicable to
those individuale who voluntarily
clocted to perform abortions or prevent
any health care entity from volun-
tarily electing to be trained or arrange
for training in the performance of or
referrals for induced abortions.

We have had numerous discussions
with the Senator from Maine relative
to this language. Some negotiations
over the weekeond have resclved this. It
presorves, the entire impact of the
Coats amendment and yet addresses
and clarifies the ooncerns of the Sen-
ator [rom Maine. So I am pleased fo
announce this morning that we have

reached agreement on this amendment.

The amendment will be cosponsored by
the Senator from Maine. We resolved
the language differences. It also ad-
dresses an f{ssue of second-degree,
which would have prolonged the debate
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on this important broader bill, and so
am happy to report to my colleagues
that we will be able to free up some
time on that basis for disoussion of the
amendment that {8 offered by the Sen-
ator from California, 8enator BOXER.

The Senator from Maine is present
this morning, and I know she has some
comments to make in this regard. Let
me say this. The Senator from Ten-
nesgsee, Senator FRIST, has been instru-
mental in helping us firat understand
the accrediting process and the impor-
tanoe of the acorediting process. As a
medical doctor, he has some knowledge
and personal experience with this issue
and these questions that I cannhot begin
to bring to the debate. He and his staff
have been immensely helpful in helping
us to draft this legislation so we can
accomplish what we Intended to ac-
complish, but also retain the integrity
of the accrediting process.

I amy very happy to yield to him, I
will yleld whatever time the Senator
from Tennessee desires In order to
speak to this amendment.

The ACTING PRESIDENT pro tem-
pore. The chalr did not hear the Sen-
ator seek to modify his amendment.

Mr, COATS. Mr. President, this is an
appropriate time to ask unanimous-
consent to modify my amendment, I
gend that modification to the desk,

Mrs. BOXER. I object,

The ACTING PRESIDENT pro tem-

. pore. There are no yeas and nays or-
dered, 80 the Chair 1a corrected. Sinoge
there 1s g time agreement, it takes
unanimous consent.

Mrs. BOXER. I objeot at this time.

The ACTING PRESIDENT pro tem-
pore, Objeotion 1s heard.

Mr. COATS. Mr. Presldent, I will dis-
cuss this modification with the Sen-
ator from California and, hopefully, we
can resolve the question here. At the
present time, I want to yield time .to
the Senator from Tennesses.

I will withhold the unanimous-con-
sont request at this time so I can dis-
ouss 1t with the Senator from Califor-
nia.

.1 yield whatever time the Senator
from Tennessee needs.

The ACTING PRESIDENT pro tem-
pore. The Senator from Tennenses.

- Mr. FRIST. Mr. President, I com-
mend the Sengtor from Indiana for his
thoughtful approach to this important
issue. My colleague has proposed an

amendment that will protect medioal

residents, individual physiclans, and
medical training programs from abor-
tion-related discrimination in the
tralning and licensing of physiclans.
However, 1n our efforts to safeguard
freedom of consclence, there are llmits
to what Congress should impoee on pri-
vate medlcal aocrediting bodies. I be-
Heve this amendment stays within the
confines of the governmental role and
addresses the matter of discrimination
111 8 way that is acceptable to all par-
ies.

Thie amendment atates that the Fed-
oral Government, and any State that
recelves Federal health flnancial as-
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gistanoe, may not discriminate agalnst
any medical resident, physician,
medioal training program that refuses
to perform or undergo training and in-
duced abortions, or to provide training

. or referrals for training in induced

abortions,

Discrimination is defined to include
withholding legal status or failing to
provide financial assistance, a service,
or another benefit simply because an
unwilling health entity is required by
certain accreditation standards to en-
gage in training in or the performance
of induced abortions.

The primary concern that occurs
when one addresses any accreditation
issue is that quality of care will be sac-
rificed, As a physicien, the oare of pa-
tlents 18 my highest priority, and this
amendment specifically addresses this

igsue. It makes 1t clear that health en-.

tities would stiil have to go through
the accreditation process, and that
their policy with regard to providing or
training in induced abortion would not
affect their Government-provided fi-
nanoial assistance, henefits, services,
or legal status,

The Government would work with
the accrediting agency to deem schools
accredited that—and I quote from the
amendment—*'would have been accred-
ited byt for the Agency’s reliance upon
a standard that requires an entity to
perform an Induced abprtion, or re-
quire, provide, or refer for training in
the performance of induced abortions
or make arrangements for suoh train-
in,g."

Mr. President, this smendment arose
out of a controversy over accrediting
standards for obstetrical and gyneco-
loglical programs, The Acoreditation
Counoil for Graduate Medical Edu-
catlon, the ACGME, is a private body
that establishes and enforcee standagds
for the medical community. As a physi-
oian, I deeply respect and appreoiate
the ACGME, and I understand the fun-
damental need for quality medioal
standards and oversight.

Moreover, I feel strongly that the
Federal Government should not dictate
to the private seotor how to run their
programs. We must not usurp the pri-
vate aocreditation process, But, at the
same time, Congress 1s responsible for
the Pederal funding that is tied to ac-

-oreditation by the ACGME, and as pub-

o servante, we must ensure that there
is no hint of discrimination associated
with the use of public funds.

I am pleaged, Mr. Presldent, that we
conld work together to address the le-
gitimate concerns of both sides in
crafting this amendment. I join with
the Senator from Indiana and the Sen-
ator from Maine In supporting this
amehdment, which wlll prevent dis-
crimination with respect to abortion,
but presgerve the integrity of the ac-
creditation process. ’

Mr. President, I yield the floor.

The PRESIDING OFFICER
THOMAS), Who yields time?

Mr, FRIST. Mr. President, I suggest
the absence of a quorum.

(Mr.

or.
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The PRESIDING OFFICER. The
clerk will call the roil,

The assistant legislative clerk pro-
ceoded to call the roll. .

Mr. COATS. Mr. President, I ask
unanimous consent that the order for
the gquorum call be rescinded,

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. COATH. Mr. President, I ask
unanimous consent that the time that
is now running during any quorum call
be equally divided between both sides.

The PRESIDING OFFICER. Is there
objeotion?

Without objection, it is so ordered.

Mr., COATS. Mr. President, I suggest
the ahsence of a quorum,

The PRESIDING OFFICER.
olerk will call the roll,

The assistant legislative clerk pro-
ceeded to call the roll,

‘Mr. CAMPBELL. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CAMPBELL. Mr. President, I ask
unanimous congent that I be allowed to

The

speak as in morning business for & pe- N

riod of 4 minites.
The PRESIDING OFFICER. Without
objection, it 1s 80 ordered. .

AUTHORIZING THE SPECIALTY
EQUIPMENT MARKET ASSOCIA-
TION 'TO STAGE AN EVENT ON
THE CAPITOL GROUNDS )

Mr. CAMPBELL. Mr. President, I
want to speak briefly with regard Sen-
ate Concurrent Resolution 44, a resolu-
tion which I and several colleagues
submitted last week, that would reaun-
thorize the Specialty Equipment Mar-
ket Assoolation, in oconsultation with
the Architeot of the Capitol, to stage
an event on the Capitol Grounds on
May 15.

As a rotor enthusiaet, I believe it is
important to recognize the oontribu-
tlons the motor sports Induetry has
made to improve the quallity, perform-
anoe and, more importantly, the safety
of most all motor vehicles on the road
today. Certainly, the American publio
has demonstrated a oontlnuing love af-
fair with motor vehicles since thelr in-
troduction over 100 years ago in this
country, enjoying vehicles for trans-
portation and recreational endeavors,
ranging from' raolng to show competi:
tionse, and as the way of creating indi-
vidual expression that has heen ex-
tremely popular in the last 100 years.

In addition, research and develop-
ment connected with motor sports
competition and speoialty applications
has provided oonsumers with such life-
saving mafety mechanisms, including
seatbelts, airbags, and many other im-
portant innovations.

As a result, the motor sports indus-
try hes grown tremendously over the
years, where today hundreds of thou-
gands of amateur and professional par-
ticlpants enjoy motor sports competi-

- tlons eaoh and every year throughout
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the United States, attraoting attend-
ance in excess of-14 million people,
making the motor sports industry one
of the most widely attended of all U.8.
sports. And equally ilmportant, as an
economic engine, sales of motor vehi-
c¢le performance and appearance en-
hancement parts and accessories annu-
ally exceeds $16 billlon, and employ
nearly 500,000 peopie.

Mr. President, Senate Conourrent
Resolution 44 seeks to authorize the
Specialty Equipment Market Associa-
tlon, in oonsultation with the Archi-
tect of the Capltol and the Capitol Po-
*lice Board, to conduct an event to
showcase Innevative automotive tech-
nology and motor sports vehicles on
the Grounds of the Capitol on May 15 of
this year,

I hope my colleagues will ghare in
the recognition of the motor sports in-

_ dustry and support Senate Concurrent
Resolution ¢4.

I yleld tho ftoor.

Mr. Presldent; I suggeat the absence
of a quorum.

The PRESIDING OFFICER. The
olerk will call the roll.

Mr. COATS. Mr. President, I ask
unanimouns consent that the brder for
the quorum call be rescinded.

‘The PRESIDING OFFICER. Without.

objeotion, 1t 18 s0 ordered,

BALANCED BUDGET
DOWNPAYMENT ACT, IO

The Senate continued with the con-
slderation of the bill. :
AMENDMENT NO, 3513, AB MODIFIED
Mr. COATS. Mr. President, earlier
this morning I proposed a unanimous-
consent request to modify the amend-
ment which I had offered last week, on

Thursday, to the legislation that the -
Senate 1s eurrently _considering. We -

have had some disoussion with the Sen-
ator from California and others regard-
ing this. I belleve we have resolved con-
oerns relatlve to this modification, at
least - regarding offering the wunani-
mous-consent request. ‘

. 80 I now repeat my unanimous-con-
sent request to modify the pending
‘amendment to H.R. 3019.

The PRESIDING OFFICER., 1s there
objection? Without objection, it is so
ordered,

The amendment {No. 3513), a8 modi-
fied, is as follows:

At the approprinte place, Insart. the follow-
ing:
‘BEC. . ESTABLISIIMENT OF PROHIBITION

AGAINST ABORTION-RELATED DIS-

CRIMINATION IN TRAINING AND LY-

CENSING OF PHYBICIANS,

Part B of title IT of the Public Health Sery-
joa Act (42 U,8.C. 23 ot seq.) 1 amended by
adding at the end the following seotion:
“ABORTION-RELATED DISCRIMINATION IN GOV-

ERNMENTAL ACTIVITIES REJARDING TRAINING
. AND LICENSING OF PHYBICIANS

“8EQ, 245. (&) IN (ENERAL—The Federal
Government, and any State or local govern-
ment that recelves Foderal financial assist-
ance, may hot subject any health oure entity
to discrimination on the basis that—

‘(1) the entity refuses to undergo training
in the porformance of induced abortions, to
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require or provide such training, to perform
such abortions, or to provide referrals for
sueh training or such abortions;

(2} the entlty refuses to make arrange-
menta for any of the activities apecified in
peragraph {1); or

 *43) the entity attends (or attended) a
post-graduats physiclan training program, or
any other program of tralning in the heaith
professions, that does not (or did not) per-
formn induoced abortions or require, provide or
refer for training in the performance of in-
duced abortions, or make arrangementa for
the proviaion of such training.

‘b}) AGCCREDITATION OF POSTGRADUATIN
PHYBICIAN TRAINING PROGRAME.~—

“(1) IN GENERAL,—In datermining whather
to grant a legal status to a health care en-
tity (including a loense or certifioats), or to
provide such entity with financlal agsist-
ance, services or other benefits, the Federal
Qovernment, or any State or local govern-
ment that receives ¥ederal financial assist-
ance, shdll deem acoredited any post-
graduate physiolan training program that
would be aocredlted but for the accrediting
agency’s rellance wpon an acceditation
standerd that requires an entity to perform
an induced abortion or réquire, provide, or

refer for training in the performance of in-

duced abortions, or make arrangemenss far
such training, regardless of whether such
standard provides exceptlione or exemptions.
The government Involved shall formulate
such regulations or other mechanisms, or
enter into such ugreements with accrediting
agenoles, as are necessary to comply with
this subaection.

© (2 RULES OF CONSTRUCTION,~ .

“(A) IN OENERAL—WIith respect to
subolan=es (I} and () . of =section
705(a)(2)(B)}1} (relating to a program of in-
sured loang for training in the health profes-
glona), the reguirsments in suoh subclauscs
regarding accredited internship or residency
programs are subject to paragraph (1) of this
subgection,

Y(B) EXCEPTIONS,—Thig section shall not—

‘(i) provent any health care entity from
voluntarily eleoting to be trained, to train,
or to arrango for training in the performance
of, to perform, or to meke referrels for in-
duoed abortions; or ,

“{{1) prevent an acorediting agency or a
Federal, Btate or looal government from es-
teblishing standards of medical compotenoy
appiicable only to those Individuals who
have voluntarily eleoted to perform abor-
tions

“[c) DEFmrrIONB.«-For purposes of thls geg-
tlon:

*(1) The term ‘financial assistance’, with
respeot to B government prograr, inoiudos
governmental payments provided’ as relfn-
burseinent for ocarrying out hea.lt.h-related
sotivitles, -

“(2) The term ‘health oare entity' includes
an individual phyelclan, a postgraduate phy-
siglan trajning program, and a partioipant in
:ar.1 program of training in the henlth profes-
slons,

“(3) The term ‘postgraduate physiclen
tralning program’ includes & residenoy train-
ing program.”.

Mr, COATS. Mr. President, let me
just state, during our discussion last
Thursday on this amendment, which I

‘will describe in & moment, questions

were ralsed by the Senator from Malne
relative t0 some language and the In-
terpratation of that language ae it af-
fected a portion of the bill providing
for an exemption to the acoreditation
standards based on a conscience or
moral clause relative bo performing
abortion,
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‘Wa have discussed thab question over
the weelktend and made some clarifica-
tlons in that language, which i{s the
purpose of the modification. The Sen-
ator from Maine spoke -this morning
and the Senator from Tennessee spoke,
relative to the procedures of the Ac-
orediting Council for Graduate Medical
Education, its involvement in aceredit-
ing medical providers and medical
training programas, and support for the
Col.'la.ts amendment to this particular
bi
" Let me describe that very brieﬂy
The problem that we had here is that,
prior to 1996, the ACGME, which is the
American Council on Graduate Medical
Education, did not require hospitals or
ab/gyn resldency programs to perform
induced abortions or train to perform
induced abvortions, That was done on &
voluntary basls, Until 1998, hoapitals
were only required to traln residents to -
manage medical and surglcal complica-
tions of pregnancy, that 1s those slbua- .
tions where treatment of life-threaten-
ing conditlons to the mother or com-
plications of a spontaneous sbortion,
miscarriage, or stilibirth, was part of
the medical training. ‘

At the same time, 43 States have had
in place statutes, as well as the Federal
Government, to proteot individual rosi-
denfis In hespitals from having to per-
form on & mandatory baais, or having
to train on a mandatory baais, for the
performance of Induced abortions or
abortion on demand. These procedures
generally apply regardless of the rea-
son to refuse to perform an abortion.

Then in 1996, the Acecrediting Council
on Graduate Medical Hducation
changed 1ts standards, indicating that
failure to provide tralning for induced
abortions could lead to loss of accredi-
tation for these hospltals and for these
training programs,

The reason this Is important 1s that a
great deal of Federal funding 1s tied to
this aooreditation. The Medicare reim-
bursement 1s tied to accreditation,
loan deferral provisions are tled to ac-
oreditation, and a number of other fed-
erally provided support for hospital
providers and for tralning programs for
ob/gyn and others are tled to the ac-
oreditation. So, if the accreditation is
removed, these lnstitutions could lose
their Federal funds.

So the language that I offered in the
bill that we offered to the Senate basi-
cally sald that, one, we do not think it
i right that the Federal Government

«oould discriminate against hospltals or
ob/gyn residents simply because they
choose, on g voluntary basis, not to
perform abortions or recelve abartion’
training, for whatever reason. For
some it would be rellgious reazsons; for
some it would be moral reagsons; for
some it could be practical reasons; for
some hospitals it could be economio
roasons. There are a whole range of
reasons why g provider may choose not
to engage In this mandatory practice,

But at the same time, we did not feel
that it was proper for us to mandate to
a private, althcugh somewhat gquaai-
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publio, acerediting agency how they de-
teymine their aocrediting standards.
We do not want to prevent ACGMHEA
from changing its standards. It has
every right, even though I do not agree
with all of its requirements, to set its
own standards,

S8eoond, we do not want to prevent
those who voluntarily eleot to perform
abortions from doing so. Nobody is pre-
vented In this legislation from volun-
tarily reoelving abortion training or

from voluntarily offering that training

in their hospital, nor do we prevent the
Government from relying on those ao-
creditation standards. I think you can
make a case that the Government, by
relying on a guasi-public entity for ac-
creditation, may be too narrowly re-
stricting in scope in terms of deter-
mination on Federal reimbursement,
but we aré not addressing that issue.
S0 this legislation does not prevent
the Government from relying on the

ACGME for accreditation. We do not .

prevent the Government from requir-
ing training of those who voluntarily
elect to perform abortions.

What we do do is attempt to protect
the civil rights of those who fesl that
they do not want to particlpate in
mandatory abortion training or per-
formance of abortions, That is a civil
right that I think deserves to be pro-
vided and is provided in this legisla-
tion, :

It is a fundemental civil right, as a

matter of oonacience, as a matter of

moral determination, as a matter of
any other determination, as to whether
or not this procedure, which is con-
troversial to say the least, ought to be
mandated and whether that is a proper
procedure for those who then are forced
to participate in programs in order to
receive reimbursement from the Fed-
oral Government for various forms of
support. We do not believe that it is.

There was some, question about the
s80-called consofence and morals clause
that was inoluded in the acorediting
standards, but we had testimony before
our committee from a number of indi-
viduals who felt that ‘that exception
language was unnecessarily restriotive
for those who felt, because they were a
gecular hospital or bécause they were
regidenta in a tralning program at a
secular hospltal, that -<consclence-
clause exception would not protect
them from the loss of acobeditation or
rrotect their basio civil righta.

I have just some examples of that.
The TUniversity of Texas Medioal
Branch at Galveston wrote to us essen-
tially saying, and I quote:

Thaose involved in resldent education at the
University of Texas Medlcal Branch muide a
deolslon in the mid 1870'a not to teach elec-
tive abortion as part of our ourrioulum, This
deolsion was based, .originally, on c¢oncerns
other than moral issues. We encountered two
significant problems with our Pregnancy
Interraption Clinile, or PIC as 1t was known
at the time. Pirgt, the PIC was & money
logcr. Since there was no reimbursement for
elective abortions from elther Btate funds or
Medioald a great deal of expense of the PIC
wag underwritten by faculty professional in-
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come. Faculty income was used without re-
gard to the moral concerns of 1ndividual fac-
ulty members who generated the Income. A
second problem wag more significant and in-
volved faculty, resident, and staff morale, In-
dividuals morally opposed to performing
elective abortions were not required to par-
tioipate. This led to & perceptlon, by trainees
performing abortions, that they were oarry-
ing & heavier clinical load than tralnees not
performing abortions, As fewer and fewer
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aocreditation. Federal funds certainly
should not flow to those hospitals and
to those programs that do not meet up
to baslo medical standards that the
Government requires for its reimburse-
ment.

. By the same token, we do not think
that injecting a forced or mandatory
induced abortion procedure on these in-
stitutions, for whatever reason, is ap-

resldonts ohoose to became Involved in t.hqi propriats. That s the basis of the.

PIC, this percelved maldistribution of work
beoame a slgnificant morale issme. Morale
problems also spilled over to nurging and
clerical personnel with strong feelings ebout
the PIC. It 18 a groes understatement to say
that elective abortion is Intensely polariz-
ing. Beoause of bad feelings engendored by a
program that was & [inancial drain, the PIC
was olosed,

S0 here js a respected hospital, the
University of Texas at Galveston,
which basically said the moral, oon-
asolence reasons were not basically the
regsons why this particular hospital
chose not to participate in the pro-
gram. . ‘ :

They followed that up with a letter,
whioh I will guote again. They sald:

Bocause we are o secular institution, and a
state supported university, we would have no
racourss under the new ACGME *‘conscious
clauee,’” except to provide stch instruction
to our trainees. The ACGME ‘'consolous
olause,” providing an opportunity to invoke
a moral exemption to teaching eleotive abor-
tlon, is restricted to institutions with moral
or religious prohibitlons on abortion, It does
nothlng to proteot the faoulty at State-run
universities.

I have a gimilar letter from Mt. Sinai
Hoapital:

Your amendment is dosperately needed to
protect the rights of faoulty; studonts and
residents who have no desire to partioipate
in gbortion tretning but who do not work In
roligions or public hoapitais, .

8ince our institutlon would not, therefore,
“quelily” as one with a moral or legnl objec-
tlon— .

Therefore, the moral and conscience
clause would not protect them,

Albany Medical Center in New York
offers the same, and the list could go
on and on.

So,- essentially, what we are saying
here is that the amendment that I am
offering is olearly one. which is de-
signed to proteot the basic olvil rights
of providers and medical students in
training who elect, for whatever rea-
son, whether it 18 a moral or con-
science resson or whether it 18 an eco-
nomic, social or other reason, not to
perform abortions,

We do not helieve that it is proper for
the Federal Government to deny funds
on -the basls of laok of accreditation if
that lack of acocreditation is based on
the deolslon of a provider or a pregram
that they do not want to participate in
& mandatory tralning procedure for in-
duced abortions.

I am pleased we were able to work
out language with the Senator from
Maine, which addressed her concerns to
make pure that we did not prohibit
ACGME from accrediting or not ac-
crediting, because there are other rea-
sons why facllities might not deserve

amendment. The amendment has now
been offered. It has the gpupport of the
Senator from Maine.

The Senator from Tennesses, Dr,
FrisT, spoke this morning. He oer-
tainly knows more about these proce-
dures and more about, the medioal con-
cerns than this Senator from Indlana.
He has looked this bill over very, very
carefully and believes that the lan-
guage inoorporated in the Ooats
amendment is most appropriate, and he
is sdpportive of that. I think that ia a
solid endorsement from someone who
clearly understands the issue in great
depth and understands the accrediting
process, supports that process, but be-
lieves there ought to he this exemp-
tion.

Mr. President, I have not yet asked
for the yeas and nays on this. My un-
derstanding is that the vote will be or-
dered, along with other votes, after 2
p.m. 3o I will now ask for the yeas and
nays for this amendment.

The PRESIDING OFFICER (Mr.
SmatH). Is there a suffloient second?
There appears to be a sufflolent second.
There is a sufficlent seoond.

The yeas and nays were ordared.

Mr. COATS. Mr. President, I yield
the floor.

The PRESIDING OFFICER. The time
of the Senator from Indiana has ex-
pired.

Mrs. BOXER addresaed the Chair.

The PRESIDING OFFICER. The 8en-
ator from California is recognized for
16 minutes. t

Mrs. BOXER. I wanted to clarify
that. I know we lost some time here.
S0 I have 15 minutes remaining to dis-
‘cuss both amendments, ig that oorrect,
Mr, President?

The PRESIDING OFFICER. The Sen-
ator is oorreot. -

Mra. BOXER. Thank you very much,
Mr. President.

I want to explain why it was that it
tock the Senate extra time to get to
this .point of debating these amend-
ments. The modified amendment carhe
to the attention of my staff, in ita final
form, late last night. T was on a plane
coming back from California, where I
had a full schedule. When I returned at
midnight, olearly, it was too late to
contact my colleagues, and, therefore,

I needed some time to really read the

amendment and understand its impli-
catlons, because the amendment, as
modified, 1s of grave concern to me.
The longer I have to icok at this
amendment, the more concerned I am
about it. I would llke to explain to my
colleagues why. Before I do ‘that, I
want to explain also that those in this
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community who support a wornan's
right to choose strongly oppose the
Coats amendment. Those groups—who
oppose this. amendment are the Wom-
en’s Legal Defonse Fund, the National
Abortion Federation; the American As-
soclation of University Women; the Na-
tional Women’s Law Center; Planned
Parenthood, and the National Abortion
‘Reproductive Rights Aotion League.

I think it is very, very olear why. It-.

i8 hecause if you look at what could
happen as a result of the Coats amend-
ment, you quickly come to the conclu-
sion, Mr. President, that theoretically
—and we hope it would not happen—
but it is possible under this amend-
ment that every single rnedical school
in this country c¢ould stop teaching
their residents how to perform safe,
" legal abortions and still get Federal
funding.

I really do feel that i8 the intent be-
. canse I know there are those in' this
Senate, and 1 have great respect for
them, who would like to outlaw a wom-
an’s right to chooge. They oannot do it
up front, so they try to do it in every
which way they oan. This is just one
more example like they said, if the
woman 18 in the military she oannot
get a safe abortio in a military hos-
pital. This is the kind of theory that
you see being practioed on the floor. I
say to my Irlends, they have every
right to do this. I respect their right to
do it. But I strongly disagree.

Under current circumstances, for a
medical school with an ob/gyn Resi-

dency training program to get Federal

funds they must teach their residents
how to perform safe, legal abortions
unlege the institution has g religious or
moral objection, called a conscience
. clause. I fully support that conscience
clause. I do not believe that any insti-
tution that has a religious or mogal
problem should have to teach their
residents how to perform safe, legal
ahortions. However, under this modi-
fied amendment by Senator CoATS, any
institution can stop teaching abortion
and still get the Federsal funds even if
E]iley have no religious or moral objec-
on,

For example, let us suppose the anti-
choice community targets a particular
hoapital or medical school and day
after day stands outside there protest-
ing and demanding that they stop, and
finally the institution throws up its
hands and says, “You know, it isn't
worth it. We will still get our Federal
fands. We’ll just stop teaching -how to
perform safé, legal abortions.”

‘What does that mean? It seems to me
that as long as abortion is legal in this
country—and it is legal under Roe ver-
sus Weade, and it has been upheld to be
legal by the Court—what we are doing
here is very dangerous to women’s
lives, because if we do not have physi-
clans who know how to perform these
safe abortions, we are going to go back
to the days of the back alley.

My friends, I have lived through
thoge years, and no matter how many
people think you can outlaw & woman’s
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right to choose, in espence, even when
aborticns were illegal in this country,
they happened, They happened in baok
alleys. They happened with hangers.
Women bled to death and women died.
We need doctors to know how tc per-
form safe, legal abortions. It i3 very,
very important.

What if a woman is raped? What if
she is a victim of incest, and she is in

;an emergenoy circumstance, and they
cannot find a doctor who knows how to
do a safe, legal abortion? That iz the
ultimate result of this. That is why so
many organizations who ocare about
women, in ‘my opinion, are opposing
this amendment.

We need trained and competent peo-
ple to take care of the women of this
country. If they have a religious or
moral problem, I strongly support their
right not to have to learn how to per-
form such an abortion. But if they have
no conscience problem, if the institu-
tion has no consoience problem, it is in
the best interests of all of us that we
have doctors who are trained, oom-
petently, to perform surgical abortions
until there is another way for a woman
to exercise her right to choose that is
safa.

I ask the Chair, how much time do 1
have remaining?

The PRESIDING OFFIGER The Sen-
ator has 9 minutes, 45 seconds remain-
ing.

Mm BOXER. I agk that the Presi-’

dent advise me when 1 have b minutes
romalining, 1 will retain those 5 min-
utes.

AMBNDMENT NO, 3508-

Mrs. BOXER. Mr. President, I have
an amendment that I ask for the yeas
and nays on right now, if I might, deal-
ing with the District of Columbia. I ask
for the yeas and nays on that amend-
ment.

The PRESIDING OFFICER. Is there o
sufficient second? There appears to bhe
a sufficient second. There is a suffi-
oient second.

The yeas and nays were ordered.

(Mr, CoaTs assumed the chair.)

Mrs. BOxER. I.want to thank my col-
league for allowing me to have an up-
or-down vote. It is gquite simple. Mr.
President, in this country called Amer-
ica, there are 3,045 counties and 19,100
oities. It seems to me extraordinary
that in this bill that is before us, there
is only one entity that is singled out
and only one entity that is told that it
cannot use its locally raised funds to
help a poor woman obtain an abortion.

We already have strict contrel on the
usc of Federal funds, No Federal Medic-
ald funds may be used by any city,
county, State or entity- for abortion.
But we have no stricture on what a
local government o6an do, except In this
bill where we tell Washington, DC,
they cannot use their own property
taxes to help such a poor woman, they
cannot use fines they colleoted to help
such a poor woman. I think it is & rath-
er sad situation. ) '

I know my colleagues will get up
here and say, “We think we ean tell
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Washington, DO, to do whatevar we
want it to do.” If wa want to do that
with Federal funds, that certainly is an
argument, but not with their own lo- -
cally raised funds.

S0, Mr. President, what I simply do
by my amendment, by adding the word
“'Federal”’ my amendment clariffes a
point. My amendment guarantees that
Washington, DC, will be treated as
every other city and every other coun-
ty in this country. They may not use
Federal funds—although, by the way, I
object to that, but I know I do not have
the votes to overturn that situation—
but I am hoping that we can get the
votes to stand up and say that loocal-
people can decide these matters on
their own,

What always Interesta me in this Re-_
publican Congress is, we hear speech
after speech about “Let the local ped-
prle decide, let the States deoide. Why
gshould . Big Brother come Into cities
and localities and States and decide for
them?” Yet, when it oomes to this
iesue, eomehow this philosophy "goes
flying out the window and we are going
to tell a local elected body how they
should treat the poor women in their
community.

Now, & woman's right to ohoose is
the law of the land. But if she is des-
titute and she is in trouble, it i8 very
hard for her to exerciee that legal
right. And if the locality of Washing-
ton, DC, wants to help her, I do not
think we should stop them. )

Thank you, very much. I reserve the
remalinder of my time.

Mrg, MURRAY, Mr, President, I rise
in strong support of the amendment of-
fered by my colleague from California,
Senator BOXER. I am proud to ba a co-
spongor of this measure and I urge all
of my colleagues to do the right thing
and vote for our amendment.

8ince 1980, Congress has prohibited
the use of Fedegal funds appropristed
to the Distriot of Uolumbia for abor-
tion servicea for low-income women,
with the exception for cases of rape, in-
cest, and life endangerment.

From 1988 to 1593 Congress also pro-
hibited the District from uaing its own
locally raised revenues to provide aber-
tion services to its residents. 1 am
pleased that for fisoal year 1994 and
1995 Congress voted to lift the unfair
restriction on the use of locally ralsed
revenues, and allow the Distriot to de-
cide how to spend its own locally raised
moneys.

There is language in this bill that
would coerce the District into return-
ing to the pre-1934 restrictions. This
bill i{s a step backward, and we
shouldn’t allow it to pass. Congress
does not restrict the use of dollars
raised by the State of Washington or
by New York, Texas, California or any

‘other State-—-because Congress does not

appropriate those funda.

Why should our Nation's capital be
the solitary exception? It shouldn’t be
the exception, Mr: President, and our
amendment ensures the District of Co-
lumbia. will have the same rights as
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every locality—every county and olty—
to determine how to spend locally-
raised revenue.

I know why the District is being tar-
geted in this way. And so does every
‘woman, and so should every American.
This 18 just ancther of the many at-
tempts by some Members of Congress
to chip away and take away a woman's
right to ohoose.

It sure is ironic. That in this Con-
gress, where the mantra has been
“States know best” month after
month, the majority party now wants
to micro manage DC's finanolal deci-
sions.

Mr. President, resfricting the ability
of the District to determine how it 1a
going to spend its locally raised reve-
nue 1s the “‘Congress knows best” ap-
proach at its worst, I find it so very
hypocritical that virtually every de-
bate over the past year has touted
looal flexibility and vilified Washing-
ton, DO’s presence In polioy making.

We should sallow the Distriot the
.same right as all other localitles—to
choose how to use thelr locally ralsed
revenue. We should not single out our
Nation’s capital. We should pass the
Boxer amendment.

T suggest the absence of a quorum.

‘The PRESIDING OFFICER. The
Chalr informs the Senator the time
will be charged to the Senator unless
she asks unanimous consent that her
remaining time be reserved.

Mrs. BOXER. I make a unanimous-
consent request that my remaining
time be reserved.

The PRESIDING OFFICER. The Sen-
ator has 6 minutes 6 seoonds remaln-
ing, and that time will be reserved.

The guorum oall will be charged to
no one at this particular point.

The olerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. SPECTER. Mr. President, I ask
unanimous consert that the order for
theé guorurmn call be rescinded.

The PRESIDING OFFICER, Without
objectlon, it is 8o ordered.

Mr. SPECTER. Mr. President, I have
sought recognition for a few moments
this morning to speak in morning busi-
neas for a period not to exoeed 5 min-

utes. I ask unanimous oonsent that I .

may be permitted t¢ do that.
" The PRESIDING OFFICER. Without
objection, it is so ordered.

The Sengtor is rocognized to speak
up to 5 minutes.-

Mr, SPECTER. I thank the Chalr. .

(The remarks of Mr. SPECTER Dper-
taining to the introduotion of legiela-
tlon are located in today’s RECORD
under “Statements on Introdiiced Bills
and Joint Resolutions.”)

Mr, SPECTER. Mr. President, before
yielding the fléor, I have been asked to
take a llmited leadership role here.

e ——
- PROVIDING FOR THE EXCHANGE

OF LANDS WITHIN ADMIRALTY

ISLAND NATIONAL MONUMENT

Mr. SPECTER. Mr. President, I ask
unanimousd consent that the Senate
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proceed to the Inmumediate consider-
ation of 0alendar No. 213, H.R. 1268,
. The PRESIDING OFFICER.
olerk will report.

The assistant legislative olerk read
as follows:

A Bl (MR, 1288) to provide for the ex-
cbange of lands within Admiraity Island Na-
tional Monumaent, and for cther purposes.

The PRESIDING OFFICER. Is there
objection to the immediate conaider-
ation of the bill?

There being no objection, the Senate
proceeded to consider the bill.

Me. MURKOWSKI, Mr. President, I
rise to join with the senior Senator
from Alaska t0o urge my oolleagues to
support H.R. 1266,

This bill ratifies a land exohange
agreement in Alaska between the For-
est Service and the Kennecott Greens
Creek Mining Co, The agreement will
help provide 360 jobs In Alaska, pro-
mote sound economic and environ-
mentally responsible resource develop-
ment, and further the interest of land
oonzolidation on conservation systems
in the Tongass National Forest,

Mr, Presldent, this bill has bipartisan
support. Chairman DOX YOUNG was the
author of the bfll in the House and as
a result of his efforts, the bill passed
the House of Representatives with sup-
port from the ranking member of the
Resource Committee. Chalrman DON
YOuNG deserves credit for his hard

" work on this bill.

In the Senate, the Greens Creek Land
Exchange was reported out the Energy
and Natural Resources Committes hy
unanimons consent. The bill 1s sup-
ported by the Forest Service and local
environmental organizations,

Mr, President, let me explain the his-
tory of the (ireens Creek Mine and this
agreement. The Greens Creek Mine was
loocated under the. fnining laws while
the area was still part of the general
National Forest area. As you may

-know, in 1980 the area became part of

the Admiralty Island National Monu-

- ment through the enactment of the
Alasks National Interest Lands Con-

servation Act [ANILCA]). Becauge this
mine had world-class potential, Con-
groes made gpecial provisions in the act
to ensure that the mine could go for-
ward.

I was pleased to partioipate In the

‘opendng ceremonies of the Greens

Creek Mine- The mine provided high-
paying jobs to Juneau reeldents and

supported the local economy. Unfortu-

nately, low metal prices caused the

. temporary closure of the mine in April

1993. Kennecott worked diligently to
reorient its mining development plan
to permit the mine to reopen. In fact,
they recently announced plans to re-
open the mine durlng the next soveral
months.

Mr, President, this land exchange is
the combination is a 10-year effort. by
Kennecott to deal with ong of the prob-
lems created by the special manage-
ment regime in ANILCA., Although
that regime permitted the perfection
and’ patenting of certain clalms, 1t did

‘The -
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not provide an adequate time for explo-
ration of all the aren of mineral poten-
tial surrounding the QGreems Oreek
Mine.

Sinoe Kennecott determined that it
would be nnable to fully explore all the
areas of interest during the 5-year time
period it was allowed to provide explo-
ration under ANILCA, it has been
searching for a way to explore these
areas,

They have engaged in a multiyear ne-
gotiation with the Porest Service to
develop a land exchange which would
poermit access to the area in a manner
whioh is compatible with the monu~
ment designation provided by Congress
in 1980,

In other words, the land exchange al-
lows exploration under striot environ-
mental regulations. The terms of the
exchange require Kennecott to utilize
its exleting facilitles to the maximum
oxtend poasible to ensure minimal
changes to the existing footprint.

Additionally, the development of any
areas once explored would be under the
same mahagement regime by which
Kennecott: developed the exiating
Greens Creek Mine,

This land exchange also provides

-other major benefits to the QGovern-

ment, the community, and the environ-
ment.

At the end of mining, Kennecott will
revert its exlsting patented clalms and
any other claims which it holds on Ad-
miralty Island to the Federal Govern-
ment.

Kenneoott will alzo fund the acquisi-
tion of over 1 milllon dollars’ worth of
inheldings in the Admiralty Island Na-
tional Monumbnt and other conserva-
tion system units in the Tongass.

Finally, the exchange improves the
Hkellhood that 300 jobs will return to
the Juneau area for many years to
come, ‘

Mr. Preésident, the Greens Creok
Land Exchange is good policy. I oon-
gratulate Kennecott and the Forest
Bervice for negotiating a fair agree-
ment and urge the President to sign
the bill as soon as posaible,

Mr. SPECTER. Mr. President, I ask
unanimous consent that the bill be
deemed read a third time, passed, the
motion to reconsider be laid upon the
table, and that any statements relating
to the bill be placed at the appropriate
place in the RECORD.

The PRESIDING OFFICER. Without -
objection, 1t is so ordered.

So the bill (H.R. 1266) was considered
and passed,

Mr. SPECTER. Mr. President, I make
the request of the clerk, who is asking
me to do that on behalf of leadership,
to discount any personalized knowl-
edge as to the complex.ltles which we
have ruled upon.

I have been asked to further make
this request for unanlmous consent,

i TS ——

AMENDING THE FEDERAL FOOD,

DRUG, AND COSMETIC ACT

Mr. SPECTER. Mr. President, I ask
unanimous oonsent that the Labor
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Commilttee be discharged from further

consideration of H.R. 1787, and, further,

that the Senate proceed to its imme-
diate consideration.

The PRESIDING OFFICER. Without
objection, it is 80 ordered.

The clerk will report.

'The assistant legislative clerk read
a8 follows:

A bill (H.R. 1787) to amend the Federal
Food, Drug, and Cosmetic Act to repes] the
Bacoharin notles requirement.

The PRESIDING OFFICER. Is there
objection to the immediate consider-
ation of the bill?

There being no objection, tho Senate
proceeded to consider the bill, .

Mr. SPECTER. Mr. Presldent, I ask
unanimous oonsent that the bill be
* deemed read a third time, passed, the
metion to reconsider be laid upon _the
table, and that any statements relating
to the bill be placed at the appropriate
place in the RECORD. :

Again, 1 make a disclaimer, Mr.
* President, that I am making this state-
ment at the request ¢f the clerk in the
ebsence of leadership where more de-
tailed knowledge is present as to the
gpecifics involved.

The PRESIDING OFFICER. Witheut
objection, it i3 so ordered. The Sen-
ator's reservation is duly noted.

8o the bill (H.R. 1787) was considered
and passed.

Mr. SPECTER. I thank the Chair.

In the absence of any other Senator
on the fleor, I suggest the absence of a
quorum. .

The PRESIDING OFFICEER. The
clerk will oall the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. XENNEDY. Mr, Progident, I ask
unanimous consent that the order for
the quorum oall be rescinded.

The PRESIDING OFFICER (Mr.
SmuTH). Without objection, it is so or-
dered.

BALANCED BUDGET
DOWNPAYMENT ACT, 1I

The Benate continued with the con-
aideratmn of the bill.

7~ Mr. KENNEDY. Mr, President, I un-
derstand the time is controlied. I yield
myself 12 minutes from Senator BOXKR.

The PRESIDING OFFICER, The Sen-
ator from California has 3 minutes re-
maining. Senator MURRAY has 7%, and
Senator FEINSTEIN has 7.

Mr. KENNEDY. I yield mygelf 3 min-
utes, Mr. President.
. The PRESIDING OFFICER. Without
objeotion, it 13 s0 ordered,
. AMENDMENT NO, 3508

Mr. KENNEDY, Mr. President, very
briefly, there are two major proposals
bofore the Henate this aftornoon. One
proposal prohibits the Diastriot of Co-
lutbia from using loecally raissd funds
to provide abortions for its residents.
It allows the Congress of the United
States to undermine the constitutional
righta of poor women and thus, their
ability to receive an abortion.

-

r
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We do not interfere with the dis-
bursement of leocal funds in any of the
States beoause it 48 inappropriate to
dictate State and local policy in this
area, It is equally inappropriate to im-
pose the will of the Federal Govern-
ment on the District of Columbia, This
ig the long arm of the Federal Govern-

‘ment reaching in and dictating the

health conditions for needy women in
the District. Many of these women
have determined that they must have
an abortion but, because they are poor,
they need assistance from the District
of Columbia. Distriot of Columbia
elected officials should have the ability
to allocate funds t0 women in these
circumstances,

Second, I reject the bellef that the
Senate should determine medical resi-

dency training criteria as it pertains to -

issues regarding women. This is the
first real attempt to superimpose Con-
gress’ view on obstetrlo and gyneco-
logical medical training. Today, we are
saying we will not requlre that medical
training institutions provide abortion
training for ob/gyn residerits. Tomor-
row, we may be making policy and set-
ting standards in another aroa of medi-
cal training. Congress should leave ths
practice of medicine to the doctors, In
this case, a highly respected board is
attempting to insure that we have the
best-trained physioians in the world.

. We have already accoeded to a oon-

science clause that protects religious
end moral beliefs of institutions and
residents. Those individuals and insti-
tutions will not he required to partici-
pate in certain medical procedures that
violate their oonacienoe or their reli-
glous training. But to go beyond that
by passing a law that substitutes con-
gressional and political opinion for
medical decisionmaking is wrong. Con-
gress should not inYerfere with current
ACGME polioy. It is an inappropriate
use of our authority, It is bad policy
and it is bad medicine. We should re-
jeet this proposal.

The PRESIDING OFFICER. The Sen-
ator's time has expired.

Mr, KENNEDY. Mr. President, I yield
whatever time remains. -

Mrs. BOXER addressed the Chair,

The PRESIDING OFFICER. The Sen-
ator from California.,

Mrs. BOXER. I yield myself 1 minute
just to say to the Senator from Massaa-
chusetts how grateful I am that he ex-
pressed his views on the floor. 'This hay
been a very difficult morning beoause
there was a modified amendment
which, unfortunately, I could not get
to analyze until this morning. And the
Senator is -right. We already have a
conscience olause. Any institution who
has a moral or religious objection to
teaching abortion is covered under cur-
rent law, and what this would say is
that any institution, even if they did
not have a moral or religious objoction,
would not have to teach residents how
to perform safe, eompetent a.hortions
so that our women are safo.

On the matter of Washington, DC, I

_ wish to tell the SBenator that there are
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3,049 countles, 15,100 citles, and every
one of them has the right to spend
their locally raised funds as they wish.
To pick out one entity and reach the
long arm of the Federal Government
into it is really unfair and goes againat
the supposed spirit of this Republioan
Congress. So I thank my friend very
muoh,

The PRESIDING OFFICER, The Sen—
ator has used her 1 minute.

Who yields time?

Mas. SNOWE addressed the Chalr.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. SNOWE, I.thank the Chair,

The PRESIDING OFFICER. The Sen-
ator from Maine has 30 minutes allo-
cated to her under the previous order.

AMENDMENT NO. 3513, AS MODIFIED

Ms. SNOWE, I will consume as much
time as I require, I thank the Chair.

I rise today to join.the distinguished
Senator from Indiana in offering an
amendment that I think will address
meany concerns. In fact, I am pleased to
have the opportunity to clarify some of
the misinformation that has been ex-
pressed regarding this compromise
amendment,

No one can question whether or not
it is appropriate to ensure quality care
for women in America.. No one can
question that we need to maintain ao-
oreditation standards for medical insti-
tutions across this country. The fact

. remains that this amendment on which

I worked in conjunction with the Sen-.
ator from Indiana does not allow Fed-
eral funds to go to an unacoredited in-
stitution becanse they fail to provide
for abortion training.

Nothing. oould be further from the
truth, This amendment accomplishes
two things. One, it does protect those
institutions and those individuals who
do not want to get invelved in the per-
formance or training of abortion when
it is contrary to their beliefs. Second,
and just as important, it preserves the
quality of health eare that will be pro-
vided to women because it protects the
universally accepted standards—there
is enly one set of standards—of the Ac-~
creditation Counoil for Graduate Medi-
cal Education that provides for quality
standards for ob-gyn programs. So this
amendment would not only make sure
that women have access to quality
health care with the strictest of stand-
ards when it comes to quality and safe-
ty but it also will ensure that they
have acoess to physicians who special-
ize in women’s health care.

I do not thiik anybody would dis-
agree with the fact—and I am pro-
choice on this matter, but I do not
think anybody would disagree with the
fact that an institution or an individ-
uel who does not want to perform an
abortion should do so contrary to their
beliefs: But at the same time we have
to make sure we preserve the accredi-
tation standards that are established
by the Accreditation Counecil for Grad-
uate Medical Eduoation, that provides
for the standards for more than 7,400
medical institutions In America.
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We want to make sure we do not
undo &) State llcensure boards with re-
spect to overturning or overriding this
one set of accreditation standards.
That is what we were dealing with, and
hence this compromise here today, be-
cauge whether we like it or not—and
certainly I do not like it—in the House
of Representatives they have already

passed legislation that would allow

Federal funds to'go to an unaceredited
ingtitution. That 18 a fact, and that is
unacceptable. That is why I worked
with the Senator from Indlana to en-
sure that would not happen.

Contrary to what has been sald here
‘today, 88 percent of medical Institu-
tions in this country do not provide
abortion training even though it is im-
plioitly required in the accreditation
standards. 8o we are not broadening
this issue to provide for an exodus from
performing or participating in abortion
training. Bighty-eight percent of the
institutions owrrently do not provide
it, even though there i8 a conscience
olause. \

B0 this legislation is saying we do
not want what is going to happen in
the House of Representatives with the
acereditation standards being dis-
inissed and abandoned, That is an igsue
and that is a reality. That is why I
worked with the Senator from Indiana
to ensure that we preserve ths one pet
of standards in America that the Fed-
eral Governmeént relies on for the pur-
poses of Federal funding, that medical
students rely on for the purposes of
Federal funding, that physicians rely
on in terms of judeging standards, that
patients and consumers and States rely
on in terms of determining their licens-
ing procedures.

So the ochoice was not to addrass the
reality of what is taking place in the
Houge or making sure, more impor-
tantly, that the S8enate was on record
in opposition to that kind of language
and developing a compromise with the
Senator from Indiana to ensure that we
maintained the acereditation standards
for all medical institutions to advance
the quality health care for women and
at the same time to allow training for
abortion for those who want to partici-
pate in that training or for the institu-
tions who want to provide it. Because
that is the way it 18 done now. That ie
the status quo, and that 18 not chang-
ing.

I know congensus and compromise is
not the norm anymore. I think it is im-
portant on this issue because abortion
is a very divisive issue. No one can
challenge me on where I stand oh this
iesue, But I think it is also important
to make sure that we preserve quality
health care for women in Amerien. I do
not wanbt to see these accreditation
standards undone, and that is what the
legislation that was originally pending
would have done. The House language.
went much farther than that. This is
compromise to preserve those satand-
ards, This ie a compromise to emnsure
that it does not jeppardize the 273 ob-
gyn programs that otherwise would
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have been affected if this compromise
was not before us. That is the risk, and
that is why-I worked with the Senator
from Indiana to ensure that would not
happen.

It is Inappropriate for this institu-
tion.to be involved in the accreditation
standards or curriculum, but that is
not what we are dealing with here. It
has already happened, I want to be able
to go to oonference to ensure that the
House language is not ‘adopted, and the
hest way to do that is to enpure we can
pass language that everybody could
agreo on, that represents a consensus
and does mnot jeopardive the kind of
oare that women in America deserve,
That is what this compromise amend-
ment i8 all about,

I urge adoption of this compromise
amendment. To do otherwise is to risk
getting the House language in the final
analysis, That, indeed, would set a very
dangerous preoedent.

.Mr. President, I yleld 6 minutes to
the SBenator from Indiana.

The PRESIDING OFFICER. The Sen-
ator from Indiana is recognized for &
miinutes.

Mr. COATS. Mr. President, I thank
the Senator from Maine for her dili-
gent work with us in clarifying lan~
guage here and for her articulate state-
ment of support and the reasons why
she supports this particular amend-
ment. T will not repeat those, but I
think they clearly make the case.

I would like to respond, also, to the
Senator from California, who indicated
that one of the reasons why she op-
poses the Coats amendment is that we
will not have medical personnel ade-
quately trained to perform abortions if
Necessary. -

I would like to state for the record
that an ACGME member—the certify-
ing body-—--ACGME member submitted
testimony to the Senate Labor and
Human Rescurces Committee that the
D&C procedures that are taught to
every ob-gyn and procedures used in
cases of miscarriages and those of in-
duced abortion require similar experi-
encé, Numerous ob-gyn's have indi-
cated to us—and I have a pile of letters
here from them, indicating so, and I
will be happy to submit those for the
RECORD—that an OB-GYN who is
trained, as they must be trained, to
perform D&C procedures in the case of
spontaneous abortions, are more than
adpquately prepared, should the need
arige, to perform an induced abortion.
Again, T have an extensive set of let-
ters from those who are trained in
those procedures, indicating that is the
cage.

Ini short, a resident needs not to have
performed an abortion on a live, un-
born cohild, to have mastered the proce-
dure to protect the health of the moth-
er if neceéssary., Maternal health will
not be improved by forcing ob-gyn's to
perform ghortions on live fetusee if an
ob-gyn will not do an abortion in ac-
tual praoctice. But it 18 clear from the
record that they will have sufficient
training to do 8o if necessary.
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Second, I would like to just once
again, for my colleagues’ benefit, indi-
cate the support of Dr. BILL FRIST, the
Senator from Tennessee, for this
amendment, who has stated, ‘'The
Coats amendment will protect medioal
residents, individual physiclans, and
medical training programs from abor-
tion-related - disorimination In the
training and licensing of phyeicians.*
“However,’* he goes on to say, *in our
efforts to safeguard freedom of con-
soience, there are limits to what Con-
gress can impose on private medical
accrediting bodles. I believe this

amendment stays within the confines

of the governmental role and addresses
the matter of discrimination in a way
that is acceptable to all parties. The
Congress is responsible,’”” he goes on to
say, “for the Federal funding that is
tied to acoreditation by the ACGME,
and as publio servants we must ensure
that there is no hint of discrimination

-agaociated with the use of public funds,

and that is exactly what this amend-
ment does,* ‘
AMENDMENT NO, 3508

I would like to reapond to the issue
ralsed in the second amendment, the
amendment offered by the Senator
from California, relative to the use of
funds for abortions in the District of
Columbia. It is clear, as the Constitu-
tion so states, that article I, section B,
gives this Congress exclusive legisla-

. tion over all cases whatsoever in the
Distriot of Columbia. It ig sbated in the

Constitution clearly. It has been the
basis on which we have operated, and it
is & constitutional hasis, In all matters

relative to the District of Columbia, -

the regponsibility for proteotion of
those and implomentation of those and
establishment of those is established in
the Constitution of the United States.

Public law 931--98, the home rule law,
i3 consistent with' this constitutional
mandate, because it charges Congress
with the responaibility for the appro-
priation of all funds for our Nation's
Capital. The Congress, then, bears the
ultimate constitutional and full re-
sponsibility for the District’'s abortion
policies,

Second is the question of eeparating
or mingling,

I ask the Senator from Maine if I
could have an additional 2 minutes
from her time? .

Ms., BNOWE. Mr. President, how
much time do I have left?

The PRESIDING OFFICER. The Sen-
ator from Maine has 17 minutes re-
maining.,

Ms. SNOWE. Yes, T yield the Senator
2 additional minutes.

Mr. COATS. Second, let me state this
idea of separating Fedoral from Dis-
trict funds 1s nothing more than a
bookkeeping exercise. Bssentially,
what would happen is that the so-
called District funds would allow the
local government to continue funding
abortion on demand. I do not believe
that 18 something this Tongress en-
dorges. I do not bhelieve that Is some-
thing that we should not deal with as
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we have dealt before. The separation of
Federal funds from District funds is a
distinction without a difference, given
the constitutional mandate and the
practice of this Congress to appropriate
all funds for expenditure in the Dis-
trict. We all know that the District has
one of the more permissive, if not one
of the most permissive abortion fund-
ing policies in the country. It is essen-
tially unrestrioted abortion on de-
meand. I do not believe that is what this
Congress wants to authorize for the
District of Columbia, and we have, on
numerous Iinstances, addressed this
issue.

In the conferenoe report that is be-
fore us on the omnibus funding bill,
this was discusged at length. The lan-
guage that is incorporated is language
that has been agreed to by the con-
ferees. It does allow the use of funds for
abortions to protect the 1life of the
mother or in oases of rape or incest.
Members need to understand that,
What we are not tryilng to do, what we
are opposing, what I am opposing and
others are opposing, is the use of those
funds for unrestricted abortion, abor-
tion on demand, That is the issue be-
fore us on the Boxer amendment, and I
urge my colleagues to vote no on that
and vote yes for the Coats amendment,
which is a separate issue, and that is
the discrimination issue relative to the
ude of Federal funds for hospitals that
provids abortion,

I yleld.

Mrs. BOXER addressed the Chalr.

The PRESIDING OFFICER (Mr,
CAMPBELL). The Senator from Califor-
nia [Mrs. BoXER] 18 reoognized.

Mrs. BOXER. Mr. President, Senator
FEINSTEIN offered me her time. I ask
unahimous congent that I be allowed to
use her time.

The PRESIDING QOFFICER. Without
objection, it is 80 ordered.

Mrs. BOXHR. I ask the President how
much time Senator FEINSTEIN has.

The PRESIDING OFFICER. ‘Senator
FEINSTEIN has T4 minites.

. BOXER. And I believe I ha.ve a
rmnute and some?

The PRESIDING OFFICER. The Sen-
ator from California has 1 minute 15
seconds. .

Mrg, BOXER. Mr. President, will you
let me know when I have 6 minutes re-
maining?

The PREIIDING OFPICER Yes, the
Chair will.

Mrs. BOXER. Thank you very much,
Mr. President. I want to respond to
Senator CoATs’ point on the D.C. issue
when he says, ‘'‘Look, we still allow
them to use their own local funds for
rape and incest but not for abortion on
demand, not for unrestricted abor-
tion.”* I want to make this point be-

cause over and over again in this de-

bate by the anti-choice Senators, they
use the terms-abortion on demand and
unrestricted abortion. They use the
terms and ignore the holding of Roe
versus Wade.

Anyone who has read Roe wversus
Wade knows the anti-oholce Senaters
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are not uging the terms correctly. Ac-
cording to Roe, in the first 3 months of
& woman’s pregnancy, she has a right
to ohoose, That 1s her legal right. The
Supreme Court has decided 1t, and sven
in this more conservative Court, has
reaffirmed it. .

Clearly, & poor woman in Wa.shing‘~
ton, DC, cannot get access to Medicaid
funding, and the only option she would
have, except for oharity, would be
Washington, DE's own looally raised
funds, Mr. President. We do not stop
any one of the 3,000°plus counties in
this country from using their local
funds if they wish, if they desire to
help a poor woman, We do not tell the
19,100 cities that they cannot use their

"locally raised funds.

Washington, DC, does have property
tax funds,. and they have other funds
that clearly are raised by them. If they
feel it is a priority to help a woman in
poverty in a desperate situation exer-
cise her right to choose, I do not think
the long arm of U.S. Senators ought to
reach into that situation. That ought
to be her own private personal deoision
and the decision.of the locality to help
her out.

80 I hope tha.t. there will be support
for the Boxer amendment.

AMENDMENT NO. 3513

As to the Coats amendment regard-
ing Federal funding to medical schools,
I want to reiterate what I think is a
very important polnt.

The Senator {rom Indiana says,
‘“There is not going to be any danger,
no one is going to be put in danger by
this. 8o what if every single teaching
hospital and medical school says, ‘We
will not teach our residents how to do
surgical abortion.”’ He says, “Oh, they
will have enough training In emer-
gency areas, D&C’s, and other ways.”

I do not think the Senator from Indi-
ana would get up here and say it is not
necessary for resldents to leain how to
do a bypass if it was their heart. **Oh,
you can just learn it from reading a
book, you can look at a computer sim-
ulation.” No one.would ever suggest
that."

I really have to say, with due respect,
total respect for my collea,g'ue, that we
are treating women iIn this cir-
cumstance quite differently than a per-
son who had & heart condition, than a
person who needed g kidney operation.
We would never stand up here and say
that doctors do not have to be trained
in actually doing those procedures.

Mr. COATS. Will the Scnabor yield
on that point?

Mrs. BOXER. I will yield on the Sen-
ator’s time, because I am running out
of time. I will yleld on Senator SNowm‘
time.

The PRESIDING OFFICER, The Sen-
ator asked to be notified when ghe had
5 minutes rema.mmg She has 5 min-
utes,

Mrs. BOXER. Why do I not yleld to_
thé Ssnator on Senator SNOWE's time?”

Mr. COATS. If that 1s approprlate
wlth the Senator from Maine.

Mrs. BOXER. I retain my 5 minutes.
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Mg, SNOWE. I yield 2 minutes.

Mr, COATS., Mr. President, I just
want to inform the Senator from Cali-
fornia and our colleaguen that what I
stated was that on the basis of lefters
that we have received from a riumber of
trained physioians In obstetrics and
gynecology that the similarities be-
tween the procedure which they are
trained for, whioh is a D&C procedure,
and the procedures, for performing an
abortion are essentially the same and,
therefore, they have the expertise neo-
essary, 28 learned in those training
procedured, should the occasion oceur
and an emergency occur to perform
that abortion.

But to compare that with not having
training for a hypass operation or kid-
ney operation or anything else would
not be an accurate comparison. There
are enough similarities between the’
procedure they are trained for and the
prrocedure the Senator from California
is advocating they need to be trained
for that is not a problem.

I ask unanimous oonsent.to have
printed-in the RECORD, Mr, President,.
letters that I have received which so
atate that training ig adequate.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

NATIONAL FEDERATION OF
CATHOLIC PHYSICIANS' QUILDS,
Eilm Grove, W1, March 23, 1995,
Re the amendment offered by Sénator Coats
to 8. 550, Health Professions Education
Consolidation end Reauthorization Act
of 1995.
MEMBERS,
Senate Labor and Human Resources Commitiece,
U.S. Senate, Waskington, DC.

DBAR. SENATCR: I a&m writing on behalf of
the Natlonal Federation of Catholic Physl-
olang’ Guilds which s the Catholic medical
association In the United States, represent-

.+ ing physioinns and physiolan’s guilds from

all over the T.8, I respectfully urge you to
support Benator Coats’ Amendment, speci-
fled In Sec. 407, Clvi! Rightg for Health Care
Providers.

Senator Coats’ amendment is.certainly nc-
gurate in Iinding the ACGME's revised regn-

-lations on Residency Training for Obstetrics

and Gynecology a violation of the eivil
rights of individuals and institations thaet
are inorally or conscientiously opposed to
abortion. The revised regulations would re-
guire, under penaity of loss of accreditation,
Cathelic Ob-Gyn training programs, or any
tralning progromm for that meatter, to provide
for training In the performance of imduosd
abortion. Aa you probably know, Catholic
moral teaching holds abortion to be a grave
morel ovil. What might not be a3 clear iy the
faot that not only may a Cathollc not par-
ticipate in the procurement of an abortion,
they may also not cooperats in any way with
the procurement of an aboriion; not only
may they not offer tralning in shortiona,
they may also not provide for the oppor-
tanity of trainlng in abortions. Buch co-
operation wonld give the copperator a share
of the culpability. The ACGME's regulation
would be coercion, an attempt, under severs
ponalty fof failure to comply, to force the in-
atitution to partlcipate in the performance
of an activity whioh 1t, in consoience, consld-
ered evil. This would seem to be a clear vio-
lation of the civil righta of the individuals
and ingtitutions involved.

It is of signifioant note that the ACGME's
regulation revision in this matter comeaata
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time when fewer and fewer Ob-Gyn physi-
olana will do sbortlons. Ob-Gyn training pro-
grems that require abortion training ere alsc
declining in number. Physiclans do not want
‘to be involved in this procedure. Why they
do not want to be involved ls understand-
able. The¢ medical profession has always held
the moral bellef that i1t's charge Is the care
of the life of the human being. The Obstetr]-
cian has always been the doctor who talkes
ocare of the mother end the baby until the
baby is born and the Pedlatriclan can take
over the baby’s oare. 16 13 not In the profes-
slonal ethos, In the soul of the physleclan, to
take life, It 18 his or her ¢harge to protect it!
Abortion is a surgical procodure that jnten-
tionelly takes the llife of the baby and ex-
poses the mother to 4 -normally unnecessary
operation. All of this violates the moral
basis of the physlclan's code. The physician
canhot be cast as a killer. He or she Is a
healer and an agent of the pattent for heal-
ing, If the regulatlon mandate from the
ACQME is ar attempt to require physicians
to perforr a morally reprehensible act to
serve a political charge, then the ACGME
hag stepped well beyond 1t's reason for exist-
ence, .

The stated premise behind the ACQME's
revision of the standards was to “*address the
need for enhanoed education in the provision
of primary and preventative health care for
women by obstetriolan-gynecologists™.
(ACGME. Press Release, 18 Feb. 95) How does
abortion tralning enhance the provislon of
primary and preventative health care for
women? Primary health care Involves the
proventlon of pathology. Pregnancy ia not a
disease that must he treated by termination.
Primary health care provides medical care
for the mother and the child she is carrying.
Primary carée oares for the well-being of
mother and ohild. To talk of abortion as pri-
mary care 18 a distortlon of the meaning of

~cara, We cannot define kllling as care, Does
abortion training enhance preventatiye
health care for women? What does it pre-
vant? Exposuroe to sexually trensmitted dis-
eades? No. Pregnancy? It oertalnly doesn't
provent pregnaroy. The woman i3 already
pregnant (which means ghe is alreedy carry-
ing n very dependent humnn life whom the
Ob-Gyn s normally comnmitted to care for,
too, working to ensure the baby’s successful
entranoe into the world), What doea 1t pre-
vent, then? Responalbility for my actions?
Maternal love? Enhanced education in the
provigion of primary and preventative health
care for women could cover a lot of tarritory.
The destruotion of one of the most patueal
functions of the human parson; the charac-
terization of pregnancy as a pathologioal
condition; the denial of profesgional respon-
aibility to two patients when the pregnant
woman somes to your olinic; the accoptanca
of a cooperative role with the woman in the
-endi{ng of her ohild’s life ... those .do not
seem to fit {nto this educationnl objective,

It must be noted that all Ob-Gyn physi-
clans are trained te do D&C's and to handle
fotal demise. The tralning in the specific
procedure of induved abortion, sespaclally
conefdering the great moral questions in-
volved, prohably hes no place as a require-
ment in Ob-Gyn tralning, If the ACGMHE be-
lleves it i3 responsible for providing physi-
clena to do abortions, it noeds to find a way
to do it other than mandating that training
programe-include this procedure in thoir cur-
ripula.

Thank you for reading through & somewhat
lengthy letter. The issue really is signifi-
cant. It deals with a bontroverslal area;
procedurs that Ia legal to perform, but mor-
ally questionable and lamented by most
Americans as an indigation that something
has falled. Also at stake are the olvil rights
of those who morally and religlously objeot

CONGRESSIONAL RECORD-—SENATE

to induced abortion and who are now being
told that they must, under penalty, provide
for training in abortion procedures, There is,
as Senator Coats points out, the effect of
“running out of business” training programs
that could not cbey the ACGME mandate.
And, there is the ¢hilling advocaoy of the no-
tion that the doctor should be klller.

1 ask you, on hehelf of the many members
of the NFCPG, and: other medical profes-
slopal men and women of consclence who
cannot obey this regulation, to support Sen-
ator Coats' amendment and keep true choloe
avallable to us.

God bless you in your many varied and dif-
figult dutles.

Bincersly,
Kevin J. MURRELL, M.D,,
President.
THE UNIYERESITY QF

TEXAS MEDICAL BRANCH AT GALVESTON,
Galvesion, T'X, March 23, 1995,

VINCENT VENTIMIGLIA,

OJfjfice of Senator Dan Coats,

1.8, Senate, Washingion, DC.

DEAR MR, VENTIMIGLIA:  am a Professor of
Obstetrios and Gynecology at the Unlversity
of Texas Medlcal Branch at Galveston, It has
oome to my attention that Senator Coats,
during upcoming hearings to reauthorize the
Health Professions Education Aot, will make
efforts to protect the righte of Obstetrios and
Gynecology training programs who choose
not to teach techniques of ahortlon for con-
traception. For this I am deeply grateful.

The Commission whioh acoredits training
programs for resldents In Obstetrics and
Gynecology has made significant changes in
requirements for accreditation., In the near
future, "*hands on™ experience with elective
abortion will be' a required compeonent of an
approved residency training program. Al-
though en individual tralnse may invoke
meral grounds to exguse himeself from par-
ticipating, ne approved program, Or program
director, may excusa themselves.

Requirements for an accredited residency
trafining are ultimately approved by the
AMA’'s Committee on Graduate Medical Edu-
cation (ACGME), and aro ligted in the Essen-
tlals of an Approved Residenoy. Under the
current Esgentials of an Approved Residency,
an approved program is required to teach its
trainees about management of abortion re-
lated complications, and provide eome expo-
sure to the technigue of abertien. Currently
a program may folfill this requirement by
providing instruction to resldents in the care
of women with spontaneous lnoomplete abor-
tlons or missed ghortions., Reguirements
that become effective January 1 1899 speoifl-
cally require tralning in the performance of

elective abortion as a contraception tech-

nique.

'(Il‘hose involved in resldent education at the
University of Texas Medical Branch made a
decialon in the mid 1670's not to teach elac-
tivé ahortion as part of our ourrionium, This
decision was based, originally, on oconcerns
otber than moral issues. We encountored two
slgnificant prablems with our **Fregnanoy
Interruption Clinic,” or the PIC as it was
known at the time. Firat, the PIC was a
money lozer, 8jnoe thers was no relmburso-
ment for elective abortions from elther state
funds or Medicald a great deal of the expense
of the PIC was underwritten by faoulty pro-
fosslonal income, Faculty Income was used
without regard to the moral concerns of Indl-
vidual faculty membsrs who generated the
income. A second prghlemn was more signifi-
cant and involved faculty, resident, and stafi
moralo, Individuals morally opposed to per-
forming eleotive abortlons were not required
to participate. This led to a perception, by
tralnees performing abortions, that they
were carrylng o heavier clinical load than
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trainees not perfcrming aborticns. As fewer
and fewsr residents chose to become involved
in the PIC, this perceived maldistribution of
work became a signifloant morale issue. Mo-
rale problems also apilled over to nursing
and olerloal personnel with strong feslings
about the PIC, It I3 a gross vwnderstatement
to say that elective abortion is intensely po-
larizing. Beoause of bad feslings engendered
by a program that was g {inanocial drsin, the
PIC was closed, )

Regardless of our reasons, the fallure to
teach the technigue of eleotive abortion has
never been a [actor in the approval of our
program by -an aocrediting agency. When tho
ohanges to the Essentials of an Approved
Resldency become eifective next January, 1
will never be foroed to participate in the per-
formance of abortion; but I am distressed
that, to keep my ocurrent job, I would be
forced to cooperate in an educational mis-
sfon that espouses these objectives. To me, &
‘“non-combatant’ working to advance amor-
Bl objectives bears significant oulpability.
How could a pr-life physiojan ever bacome &
Program Director if required to teach this
carriculum? How could any Ortholic hospital
support such a training curriculum, even if
its trainees went elsewhere to obtain the
gkills? SBhouldn’t program directors have
freedom of oholce ta decide If a morally con-
troverslal aren 18 inoluded in thelr program?
Where does a pro life medical student obtain
training in an abortion free environment?

Aslde from my personal problems there are
larger lasues, Due to a number of forces,
there recently has been a de facto segrega-
tion of the abortionist from the mainstream
of praotitioners of OWstotrice and Gyne-
cology. The abortlionlst has become A Bpe-
claliast apart from the rest of us—they are
practitionsrs of a peoculiar parmapeoialty.
Trainees completing a residency program in
Obatetrics and Gynecology recognize that
the professional community oonsiders the *
abortlonist to be a phyaleirn on the fringe of
respectability, In addition to this
marginalization by the professional commu-
nity, marketplace forces make a new practi-
tioner avoid abortions, Patients do not tend
to seek ohstetric services from physiojans
heavily ident!fied with abortion, ¥oung phy-
sloians who start doing abortions soon have
a medical practice which only does abor-
tlons. Residents, hoping to practice the
breadth of our specialty, structure their new
practices accoordingly. Changing the Essen-
tials of ah Approved Residency s a delib-
erate attempt by those wishing to dissemi-
nate abortion services to try to reintrodnce
nbortlon into the *“‘everyday praotice’ of our
speclelty. Thelr claim that unigue technical
skills -are involved In performing elective.
abortions, that are different from technpical
skills involved In treating spontaneous abor-
tions, is ridiculous and s clear attempt to
miglend. Tho changes in training reguire-
ments were not made to serve an educational
agenda—only o political agenda. -

This chango in the Essentials is coercive.
It will make my participation in furthering
an amoral eduoational ohfective a condition

‘of employment. I currently have the right

not to teach that which is moraily repug-
nent, T hope my right can be protected.
Sincerely,
EpwWARD V. HANKIGAN, M.ID,,
Frances Easiland Connally Professor.
COoNGRESH OF THE UNITED BTATES, -
Washington, DC, August 2, 1995,
DRAR COLLEAGUE: There 18 ono thing that
oan be sald with certalnty about the abor-
tlon training mandate of the Accreditation
Counell for Graduate Modlonl Education: 1t
has nothing to do with ensuring that medioal
residenta recelving training will he better
equipped to provide appropriate health oare
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te women and children. OB/Gyn residents al-
ready learn the techniques to handle preg-
nancy, miscarriages and complications from
abortlons and, in learning these, learn the
medical techniques to handle, those ox-
tremely rare sititations in whioh an abortion
i3 aotually performed In response to a wom-
en's bealth emergency.

So, I the ACGME directive 15 not really
sbout providing medically neocessary traln-
ing for medioal reaidents, what is it about?
.Bimply, to acgomplish what 20 years of legal-
jzed abortion have failled to do: to make
abortion a part of malnstream of medlcal
care and force doctors and hospitals to do
abortlon as if a refusal on thelr part would
constitute substandard medioal practice,
Can there be any doubt whataoever that
after they define abortion as a part of skand-
ard modical care for residents, they will
move on to declare it standard care for every
hospltal? Can there be any doubt the direc-
tive that we would overturn ia only the first
step in-a battie against every medical faoil-
ity which would dare claim that abortion ig
not “health care,’” that it is no part of stand-
ard medioal praotice? )

The way in which ACGME and thelr friends
in the pro-abortion community are going
about this is deeply disturbing. They are not
merely forolng doctors and hospitals to ad-

" hére to a particular Ideology, they are re-
guizring them in the name of practioing good
medicine—to aotually kill defensétess, un-
born human lives. It is not enough for them
that medical residents are already learning
the techniques that could be used in abor-
tion, but Jearning these without using them
to destroy live human beings, Abortion advo-
oates are not satlsfled unless these tech-
niques are used to kill unless residents re-
sistance in this killing ls actually numbered.

This attempt to overturd the healing ethic
that i3- the very lifeblood of medios] resi-
-denoy programs and medicine 1tsélf must be
rojeoted. I ask that all Members support the
provigion in  the biil to overturn the
ACGMN~'s directive and t.o oppose any motion
to strike it. [

Sincerely, ) \
TOM DELAY,
Magority Whip.
TOM A, COBURN, M,D,
Member of Congress.
ST. JOHN HOSPITAL
ARD MEDIOAL CENTER,

. Detroit, MI, March 27, 1595,
DAN COATS,
-Russell Senate OQffice Building,

Washington, DC,

. This 13 a letter of support for any leglela-
tion that would prevent a residency program
from being foroced to Implemont a speolal
kind of training that would be against the
ethical and moral teachinga of the institu-
tion In which the residency program resides,
Speclfically, weo deary the decision made hy
the ACGME to mandate induced abortion
training in all residency programs. There are
mejor flaws in tho reasoning of the ACGME:
1) an assumption that somehow abortionsg
are not being oarrled ont because of lack of
providers: there“is certainly no evidenoe of
this locally or natlonwide; 2) fallure of the
ACCGME to recognlze the fact that tralning
to perform an induced abortion fs exmctly
the same tralning as to perform a uterine
evacuation procedure In the context of a
missed abortion; 3) assuming that OB/GYN
residency graduates are not performing In-

-duced abortion beganase they don't know how
to; olearly every graduating OB/GYN resl-
dent. from any program in the United States
has the capabilities of belng able to perform
induced abortlons but choeses not to on the
hasis of conscionce and possihly alsp for a
concern for perscnal rather than Decause
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they don't know how to do it; 4) by coming
out so strongly for induced abkortion, the

"ACGME creates further pelarization in the

United States over a very Iinflammatory
issue when further polarization is counter-
productive, 5) failing to recognize the philo-
sophical integrity of an institution by arbi-
trarily foreing health care providers or indi-
viduals t0 do something against their insti-
tutional ethics,

In conoluslon, the directors of the St. John
Hospital and Medioal Center's OB/GYN resi-
dency program strongly support legislation
preventing coerclon of & residenoy program
toward [mplementing an unnecessary train-
ing that i3 against any institution’s ethical
and moral phbilosophy and thsreby oaly con-
tributes to the further polarization of the
abortion issue in the United Btates.

MIcHAEL PRYSAK, Ph.D,, M.D,,
Progmm D;rectar
‘and Vice Chisf of Obstetrics.
PROVIDENCE HOSPITAL AND
MEDICAL CENTERS,
Southfield, MI, March 29, 1995,
‘Hon. DAN COATS,
U.S, Senate, Russell Senate Ofﬂce Building,
Washingion, DC.

DBAR BENATOR COATS: I urge the Benate

Lahor and Human Resources Committee to
adopt the amendment you offered to 8. 555,
Health Professional Education Consclidation
and Reauthorization. This amendment would
neither MHmit abortlon services currentiy
avallable in this country, nor would it pre-
vent physiclans from seeking the training
they might choose in order to perform ahor-

-tlong, This amendment would not interfere

with & woman’s legal right to choose an
abortion. This amendment 18 about the right
of institutions to refuse participation or oo-
operation in procedures which directly vio-
late their etbical codes.

The reason that our organization, Provi-
dence Hospital and Medioal Centers, supports
this 1s because:

As a Cathollo inastitution; we hold'that di-
reot abortion is.a grave evil. It is therefore
.not an optional procedure for us, since we
are bounded by Catholic ethical standards of

health care. Sineé Catholic teaching olagsi- -

fles the direot killing of innocent human life
to be among the gravest forms of evil, co-
operating with the new ACHME OR/QYN
reoidency guldelihes by sending our OB/GYN
medical residents to other facilities for
training in induced abortions 'may not be &
moral option for us.

There are over 45 ORGYN resldency pro-
grams in Catholic hoapitals, about a third of
all OB/GYN reeidency programa in the Unlt-
od States. We cannot afford losing these pro-
grams. Trying to operce hoalth care faclli-
tles who are morally opposed to direct abor-
tlons lnto cooperating with the new ACGME
guldelines will not resolve the issue of the
dwindling numher of physicians being will-
ing to perforrh abortions in the Unlted
Statea. It wlll only exacerbate the situation.

How would mandating abortion training
enhance the provision of primary and pro-
ventative health care for women? Primary
health oate involves the prevention of a pa-
thology. Pregnancy is not a digease to be
treated by termlnation. Furtharmore, all OB/
GYN medical residents are ourrentiy trained
to do D&C’s, to handle fetal demise, and are
trained in techniquos such as early induction
of iabor when the pregnancy constitutes a
serlous life-threatening conditlon for the
mothker.

Thank you for considering adoption of thla
amendment,

Sincerely,
SIATER JANE BURGER, D.C.,
Vice President—Mission/Ethics Services.

+ DALLAS,
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CHRISTIAN MEDICAL & DENTAL SOGCIETY,
' Richardson, TX, February 15, 1995,
CHRIST1AN DOCTORS PROTEST ABCRTION
TRAINING MANDATE ,
TX.—The Christian Medical &
Dental Society (CMDS) announced today

- that it is protesting a medical counocil’s decl-

sion to mandate abortion training es politi-
oally induced, perscnally coercive and pro-
fessionally unnecessary, The Council Ffor
Graduate Medical Education, which oversees
physloian training, anncunoced yesterday
that obstetrical residenta must. be taught
how to do abortiona.

'Dr. David Btevens, axeoubive director of
the Dallas-baged CMDS, sald, “The Couneil
is clearly out of touch with ita constituenoy,
the vast majority of whom oppose abortion

‘on demand.” He olted the results of an inde-

pendent nationwide poll of obstetricians,
condactéd in 19¥ by the PPS Medical Mar-
keting Group in PFalriield, New Jerasy, that
revealed that over 59 percent of obstetricians
disagreed with the statement that “every
OB/GYN residency. training program should
be mandated to include efective aborbion
training.”

Stevens says the Council's decision ‘i3 ap-
parently induced by political pressure from
pro-abortion groups who want to foroe their
belief systermn on a medical community that
hae largely rejected abortion.” Stevens sald
that *‘pro-ahortion leaders are worried that
few doctors are willing to perform abortions,
based on personal conviotions as well as the
sheer repugnancy of the act 1tself.”

Stevens sald that despite the Counoil’s
technical allowances for moral or religious
objections, the practical effect of the Coun-
ci)'s ruling will be to pressurs every resident
and teaching hospltal inte performing abor-
tions.

“Throwing in a little verbiage about
‘moral or religious objections’ does little to
remove the intense pressure these residents
will now face to perform abortions,” Stevena
explained. '*The threat of faillng to meet
GME requirements will now be llke a sword
of Darmocles hanging over their heads as well
as over the heads of program administra-
tors,”" Stevens nobsd.

“In everyday practice, when one resldent
attempts to opt out of the procedure, he or
she oan'face intense pressute from colleagues
who would be forced to take up tbe slack by
performing more abortlons,” Stavens as-
serted. '“The mandate will also effectlvely
discourage those opposed to abortion on de-
mand from entering the OB/GYN field.”

CMDS chlef operating officer Dr. Gene
Rudd, an OB/GYN physician, explained that
abortion training ig unnecessary. “The skllls
required to pertorm first trimester abortions
nre acquired through learning dilation and
curettage (D&C) shd other procedures ln-
volving spontaneous abortions,’” Rudd ncted.
“Only the more controversial second and
third trimester abiortichs require additional
training.

“Noes the Council’'s new policy mean "

“Rudd posited, *'that all OB/GYN's who have

not been trained to do abortlons are iaad-
oguately prepared for professional practice?
Of course not! There is absolutely no prac-
tioal reason to force residents to learn to
perform abortiong 1f those residents do not
intond to perform abortions in praoctice. .
Abortion training need not be considered an
integral part of OR/GYN tralning, as evi-
denced by the fact that roughly a third-of ali
resldency programs in the U,8, de not even
offer It."”" "

To receive a free booklet on bioethical Is-
sues or for more Information on the Chris-
tian Medicel & Dental Soclety, contact
CMDS at P.O. Box 830689, Richardson, TX
76043 or phone (314) 419-9173,
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Plaintiffs hereby submit the attached Supplemental Appendix in support of their motion for
summary judgment and in support of their opposition to Defendants’ motion to dismiss or, in the
alternative, for summary judgment.

Iy
Iy
Iy
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KARLI EISENBERG
STEPHANIE YU

Deputy Attorneys General

Attorneys for Plaintiff State of California, by

and through Attorney General Xavier Becerra

Dated: October 10, 2019
By: /s/ Lee H. Rubin

LEE H. RUBIN
Irubin@mayerbrown.com

Mayer Brown LLP

Two Palo Alto Square, Suite 300
3000 El Camino Real

Palo Alto, California 94306-2112
Tel: (650) 331-2000

MIRIAM R. NEMETZ*
mnemetz@mayerbrown.com

NICOLE SAHARSKY*
nsaharsky@mayerbrown.com

ANDREW TAUBER*

Mayer Brown LLP

1999 K Street, Northwest

Washington, DC 2006-1101

Tel: (202) 263-3000

Counsel for Plaintiffs County of Santa Clara,
Trust Women Seattle, Los Angeles LGBT
Center, Whitman-Walker Clinic, Inc. d/b/a
Whitman-Walker Health, Bradbury Sullivan
LGBT Community Center, Center on Halsted,
Hartford Gyn Center, Mazzoni Center,
Medical Students For Choice, AGLP: The
Association of LGBT+Psychiatrists,
American Association of Physicians For
Human Rights d/b/a GLMA: Health
Professionals Advancing LGBT Equality,
Colleen McNicholas, Robert Bolan, Ward
Carpenter, Sarah Henn, and Randy Pumphrey

Dated: October 10, 2019

DENNIS J. HERRERA

City Attorney

JESSE C. SMITH

RONALD P. FLYNN
YVONNE R. MERE

SARA J. EISENBERG

JAIME M. HULING DELAYE
Deputy City Attorneys

By: /s/ Sara J. Eisenberg
SARA J. EISENBERG

Deputy City Attorney
Attorneys for Plaintiff City and

County of San Francisco

Dated: October 10, 2019
By: /s/ Mary E. Hanna-Weir

JAMES R. WILLIAMS
County Counsel
GRETA S. HANSEN
Chief Assistant County Counsel
LAURA S. TRICE
Lead Deputy County Counsel
MARY E. HANNA-WEIR
SUSAN P. GREENBERG
H. LUKE EDWARDS
Deputy County Counsels
mary.hanna-weir@-cco.sccgov.org
Office of the County Counsel,
County of Santa Clara
70 West Hedding Street, East Wing, 9th Floor
San José, California 95110-1770
Tel: (408) 299-5900
Counsel for Plaintiff County of Santa Clara
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Dated: October 10, 2019
By: /s/ Richard B. Katskee

RICHARD B. KATSKEE*
katskee@au.org
KENNETH D. UPTON, JR.*
upton@au.org
Americans United for Separation

of Church and State
1310 L Street NW, Suite 200
Washington, DC 20005
Tel: (202) 466-3234
Counsel for Plaintiffs Trust Women Seattle,
Los Angeles LGBT Center, Whitman-Walker
Clinic, Inc. d/b/a Whitman-Walker Health,
Bradbury Sullivan LGBT Community Center,
Center on Halsted, Hartford Gyn Center,
Mazzoni Center, Medical Students For
Choice, AGLP: The Association of
LGBT+Psychiatrists, American Association
of Physicians For Human Rights d/b/a
GLMA: Health Professionals Advancing
LGBT Equality, Colleen McNicholas, Robert
Bolan, Ward Carpenter, Sarah Henn, and
Randy Pumphrey

Dated: October 10, 2019
By: /s/ Genevieve Scott

GENEVIEVE SCOTT*

gscott@reprorights.org

RABIA MUQADDAM™*
rmugaddam@reprorights.org

Center for Reproductive Rights

199 Water Street, 22nd Floor

New York, NY 10038

Tel: (917) 637-3605

Counsel for Plaintiffs Trust Women Seattle,
Los Angeles LGBT Center, Whitman-Walker
Clinic, Inc. d/b/a Whitman-Walker Health,
Bradbury Sullivan LGBT Community Center,
Center on Halsted, Hartford Gyn Center,
Mazzoni Center, Medical Students For
Choice, AGLP: The Association of
LGBT+Psychiatrists, American Association
of Physicians For Human Rights d/b/a
GLMA: Health Professionals Advancing
LGBT Equality, Colleen McNicholas, Robert
Bolan, Ward Carpenter, Sarah Henn, and
Randy Pumphrey

Dated: October 10, 2019
By: /s/ Jamie A. Gliksberg

JAMIE A. GLIKSBERG*
jgliksberg@lambdalegal.org
CAMILLA B. TAYLOR*
ctaylor@lambdalegal.org
Lambda Legal Defense and
Education Fund, Inc.
105 West Adams, 26th Floor
Chicago, IL 60603-6208
Tel: (312) 663-4413

OMAR GONZALEZ-PAGAN*

ogonzalez-pagan@lambdalegal.org

Lambda Legal Defense and
Education Fund, Inc.

120 Wall Street, 19th Floor

New York, NY 10005-3919

Tel: (212) 809-8585

PUNEET CHEEMA*
pcheema@lambdalegal.org
Lambda Legal Defense and

Education Fund, Inc.
1776 K Street NW, 8th Floor
Washington, DC 20006
Tel: (202) 804-6245, ext. 596
Counsel for Plaintiffs Trust Women Seattle,
Los Angeles LGBT Center, Whitman-Walker
Clinic, Inc. d/b/a Whitman-Walker Health,
Bradbury Sullivan LGBT Community Center,
Center on Halsted, Hartford Gyn Center,
Mazzoni Center, Medical Students For
Choice, AGLP: The Association of
LGBT+Psychiatrists, American Association
of Physicians For Human Rights d/b/a
GLMA: Health Professionals Advancing
LGBT Equality, Colleen McNicholas, Robert
Bolan, Ward Carpenter, Sarah Henn, and
Randy Pumphrey

* Admitted pro hac vice
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EXHIBIT! AR NUMBER DESCRIPTION OF DOCUMENT?

Entity Comment Letters
406 000139729-000139733 LA LGBT Center, signed by Darrel Cummings

! Exhibit numbering continues from the Appendix submitted on September 9, 2019. See
California’s Dkt. No. 57 (No. 19-0276 WHA).
2 The documents listed in the Appendix are drawn from the flash drives, submitted to the Court

on July 23, 2019. See San Francisco’s Dkt. No. 74 (No. 19-2405 WHA).
1
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March 26, 2018

U.S. Department of Health and Human Services
Office for Civil Rights

Attention: Conscience NPRM, RIN 0945-ZA03
Hubert H. Humphrey Building

Room 509F

200 Independence Avenue, S.W.

Washington, D.C. 20201

RE: Public Comment in Response to the Proposed Regulation, Protecting Statutory
Conscience Rights in Health Care RIN 0945-ZA03

To Whom it May Concern:

I am writing on behalf of The Los Angeles LGBT Center in response to the request for public

comment regarding the proposed rule entitled, “Protecting Statutory Conscience Rights in Health
Care” published January 26. Since 1969 the Los Angeles LGBT Center has cared for, championed and
celebrated LGBT individuals and families in Los Angeles and beyond. Today the Center's more than 600
employees provide services for more LGBT people than any other organization in the world, offering
programs, services and global advocacy that span four broad categories: Health, Social Services and
Housing, Culture and Education, Leadership and Advocacy. We are an unstoppable force in the fight
against bigotry and the struggle to build a better world; a world in which LGBT people can be healthy,
equal and complete members of society.

Every day too many LGBTQ people face discrimination and other barriers to accessing lifesaving care.
These barriers are especially pronounced for transgender patients. The proposed regulation ignores the
prevalence of discrimination and damage it causes and will undoubtedly lead to increased discrimination
and flat-out denials of care for some of the most vulnerable members of our community. We all deeply
value freedom of religion, but sweeping exemptions that obstruct access to care are a fundamental
distortion of that principle. Americans deserve better.

As the largest provider of services to LGBTQ people in the world, many of our clients have come the
Center seeking culturally competent care due to being denied care or being discriminated against based
on their real or perceived sexual orientation, gender identity and HIV status. Our client population is
disproportionately low-income and experiences high rates of chronic conditions, homelessness, unstable
housing, trauma and discrimination and stigmatization in health care services. Many of these clients
come to the Center from different areas of California, other states and even other nations to seek
services in a safe and affirming environment.

With existing health and health care disparities in the LGBTQ community — particularly the shortage of
LGBTQ/HIV culturally competent providers - we fear that this vague and confusing rule could further
exacerbate existing barriers and result in negative community health outcomes. In addition, providers
like the Center could see an increase in demand without an increase in capacity and resources.

Ultimately, federal policy should reinforce existing consumer protections and encourage the reduction

and elimination of health disparities within the LGBTQ community. We do not believe this rule will
serve in achieving either of these goals.

HHS Conscience Rule-000139729
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1. Expanding religious refusals can exacerbate the barriers to care that LGBTQ

individuals already face.

LGBTQ people, women, and other vulnerable groups around the country already face enormous
barriers to getting the care they need.1 Accessing quality, culturally competent care and
overcoming outright discrimination is even a greater challenge for those living in areas with
already limited access to health providers. The proposed regulation threatens to make access
even harder and for some people nearly impossible.

Patients living in less densely populated areas already face a myriad of barriers to care including
less access to health insurance coverage, lower incomes, and lower rates of paid sick leave. This
is in addition to the universal costs of transportation, taking time from work, and other
incidentals that go along with obtaining care in the first place. For many, the sheer distance to a
healthcare facility can be a significant barrier to getting care. For example, more than half of
rural women live more than 30 minutes away from a hospital that provides basic obstetric care.2
Patients seeking more specialized care like that required for fertility treatments, endocrinology,
or HIV treatment or prevention are often hours away from the closest facility offering these
services. For example, a 2015 survey of nearly 28,000 transgender adults nationwide found that
respondents needed to travel much further to seek care for gender dysphoria as for other kinds of
care.

This means if these patients are turned away or refused treatment, it is much harder—and
sometimes simply not possible—for them to find a viable alternative. In a recent study, nearly
one in five LGBTQ people, including 31% of transgender people, said that it would be very
difficult or impossible to get the health care they need at another hospital if they were turned
away. That rate was substantially higher for LGBTQ people living in non-metropolitan areas,

with 41% reporting that it would be very difficult or impossible to find an alternative provider.4
For these patients, being turned away by a medical provider is not just an inconvenience: it often
means being denied care entirely with nowhere else to go.

2. The regulation attempts to inappropriately broaden religious exemptions in a way that

can lead to dangerous denials of medically necessary treatments.

The regulation purports, among other things, to clarify current “religious refusal clauses” related
to abortion and sterilization in three federal statutes. Each of these statutes refers to specific,
limited circumstances in which health care providers or health care entities may not be required
to participate in abortion and sterilization procedures. The regulation, however, creates
ambiguity about these limited circumstances and encourages an overly broad misinterpretation
that goes far beyond what the statutes permit.

For example, section (d) of the Church Amendments refers to circumstances when a person may
refuse to participate in any part of a health service program or research activity that “would be
contrary to his religious beliefs or moral convictions.” Even though longstanding legal
interpretation applies this section singularly to participation in abortion and sterilization
procedures, the proposed rule does not make this limitation clear. This ambiguity can encourage
an overly broad interpretation of the statute that empowers a provider to refuse to provide any
health care service or information for a religious or moral reason—potentially including not just
sterilization and abortion procedures, but also Pre-Exposure Prophylaxis (PrEP), infertility care,
treatments related to gender dysphoria, and even HIV treatment. Some providers may try to
claim even broader refusal abilities, as a recent analysis of complaints to HHS showed that

HHS Conscience Rule-000139730
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transgender patients are most often discriminated against simply for being who they are rather
than for the medical care they are seeking.

Doctors may be misled into believing they may refuse on religious grounds to administer an HIV
test or prescribe PrEP to a gay or bisexual man, or refuse screening for a urinary tract infection
for a transgender man.6 In fact, medical staff may interpret the regulation to indicate that they
can not only refuse, but decline to tell the patient where he would be able to obtain these
lifesaving services or even inform patients of their treatment options. This puts the health of the
patient, and potentially that of others, at risk. The regulation could lead a physician to refuse to
provide fertility treatments to a same-sex couple, or a pharmacist to refuse to fill a prescription
for hormone replacement therapy for a transgender customer. In addition, by unlawfully
redefining the statutory term “assisting in the performance” of a procedure, the rule could
encourage health care workers to obstruct or delay access to a health care service even when they
have only a tangential connection to delivering that service, such as scheduling a procedure or
running lab tests to monitor side-effects of a medication. The extension and broadening of this
clause will impair LGBTQ patients’ access to care services if interpreted—as the proposed rule
improperly appears to do—to permit providers to choose patients based upon sexual orientation,
gender identity, or family structure.

We are particularly concerned that the proposed rule will be used to refuse medically necessary
care to transgender patients. We are concerned that the rule’s sweeping terms and HHS’s
troubling discussions of a case involving a transgender patient will encourage the mistaken belief
that treatments that have an incidental impact on fertility, such as some procedures used to treat
gender dysphoria, are sterilization procedures. Treatments for serious medical conditions may
have the incidental effect of causing or contributing to infertility: for example, a hysterectomy to
treat gender dysphoria, chemotherapy to treat cancer, and a wide range of medications can have
the incidental effect of temporarily or permanently causing infertility. The primary purpose of
such procedures, however, is not to sterilize, but to treat an unrelated medical condition. If
religious or moral exemptions related to sterilization are misinterpreted to include treatments that
have simply an incidental effect on fertility—as the vague and sweeping language of this rule
encourages—it can lead to refusals that go even further beyond what federal law allows and
unlawfully encourages individuals and institutions to refuse a dangerously broad range of
medically needed treatments.

3. The proposed rule tramples on states’ and local governments’ efforts to protect

patients’ health and safety, including their nondiscrimination laws.

The Department claims that its unwarranted new interpretations of federal law supersede laws
passed by state and local governments to ensure patients’ access to health care. By claiming to
allow individuals and institutions to refuse care to patients based on the providers’ religious or
moral beliefs in such a sweeping way, the proposed rule creates conflicts with hundreds of state
and local nondiscrimination laws around the country that apply to health care. It therefore is
disingenuous for the Department to claim that the proposed rule “does not impose substantial
direct effects on States,” “does not alter or have any substantial direct effects on the relationship
between the Federal government and the States,” and “does not implicate” federalism concerns
under Executive Order 13132.

4. The regulation lacks safeguards to protect patients from harmful refusals of care.
The proposed regulation is dangerously silent in regards to the needs of patients and the impact

HHS Conscience Rule-000139731
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that expanding religious refusals can have on their health. The proposed regulation includes no
limitations to its sweeping exemptions that would protect patients’ rights under the law and
ensures that they receive medically warranted treatment. Any extension of religious
accommodation should always be accompanied by equally extensive protections for patients to
ensure that their medical needs remain paramount, and that they are able to receive both accurate
information and quality health services.

Indeed, the Establishment Clause of the First Amendment requires the government to adequately
account for burdens a religious accommodation may impose on others, including patients, and
prohibits granting accommodations when they would materially harm any third party. As
detailed at length above, the proposed regulation would cause significant harm by interfering
with patients’ access to healthcare and thus, conflicts with this constitutional bar.

The expanded religious exemptions in the proposed regulations also conflict with many patient
protections in federal laws like the Affordable Care Act and the Emergency Medical Treatment
and Active Labor Act. While protections under these laws are subject to religious exemptions
provided under federal statute, they are not subject to exemptions whose scope goes beyond
federal law—including many of the exemptions expanded in this rule.

Additionally, the proposed regulation’s approach to religious exemptions—which appears to allow for
no limitations even when those exemptions unjustifiably harm patients or employers—conflict with the
well established standard under other federal laws, like Title VII of the Civil Rights Act. Title VIl ensures
that employers can consider the effect that providing a religious accommodation would have on
coworkers, customers, and patients, as well as factors like public safety, public health, and other legal
obligations. A standard that appears to allow for none of these considerations, and instead appears to
require broad, automatic exemptions, would create confusion and undermine the federal government’s
ability to properly enforce federal laws.

5. The Department’s rushed rulemaking process failed to follow required procedures.

The Department rushed to publish this rule without first publishing any notice regarding in its
Unified Regulatory Agenda, as is normally required. The failure to follow proper procedure
reflects an inadequate consideration of the rule’s impact on patients’ health.

The timing of the proposed rule also illustrates a lack of sufficient consideration. The proposed
rule was published just two months after the close of a public comment period for a Request for
Information closely related to this rule. The 12,000-plus public comments were not all posted
until mid-December, a month before this proposed rule was released. Nearly all of the comments
submitted at that time related to the subjects covered by the proposed rule—namely, the refusal
of care by federally funded health care institutions or their employees on the basis of personal
beliefs. This short period of time calls into question the comprehensiveness of the review of the
Request for Information and whether the proposed rule was developed in an arbitrary and
capricious manner.

Conclusion
The proposed rule goes far beyond established law, appears to have been developed in a rushed
and arbitrary manner, and most importantly will put the health and potentially even the lives of

patients at risk. We urge you to withdraw the proposed rule.
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I, Neli N. Palma, declare:

1. I am a member of the California State Bar, admitted to practice before this Court,
employed by the Office of the California Attorney General as a Deputy Attorney General, and
counsel to Plaintiffs in this action. I have personal knowledge of the facts set forth herein, and if
called upon as a witness, I could testify to them competently under oath.

2. Attached hereto as Exhibit D is a true and correct copy of an email chain from the
U.S. Department of Health & Human Services (HHS), Office for Civil Rights (OCR) obtained by
Plaintiff State of California from counsel for Defendants on or about September 23, 2019, in
response to the State’s FOIA request (FOIA 092319 0193-95—Plaintiff added bate-stamp
numbers to the production for easier reference).

3. The aforementioned email chain is heavily redacted and lacks the referenced
attachments; however, Plaintiff is attempting to secure the complete email chain with attachments
from Defendants (see true and correct copy of email chain with counsel, dated July 30 to October
7, 2019 attached hereto as Exhibit E).

4. Attached hereto as Exhibit F are true and correct copies of documents obtained by
Plaintiff State of California from counsel for Defendants on October 8, 2019, in response to the
State’s FOIA request.

5. Attached hereto as Exhibit G is a true and correct copy of a January 19, 2018
HHS press release “HHS Takes Major Actions to Protect Conscience Rights and Life,” available
at https://www.hhs.gov/about/news/2018/01/19/hhs-takes-major-actions-protect-conscience-
rights-and-life.html.

I declare under penalty of petjury under the laws of the United States and the State of
California that the foregoing is true and correct.

Executed on the 10th of October in Sacramento, California.

[\ ot L
Neli N. Palma
Deputy Attorney General

2

Second Decl. of Neli N. Palma in Support of Plaintiffs’ Reply in Support of Motion for Summary|
Judgment (No. 19-2769 WHA)
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Ancalle, Mandi (HHS/OCR) (CTR) «/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE
From:|GROUP (FYDIBOHF235PDLT)/CN=RECIPIENTS/CN=34F6FEOADDA14DE1AS7CAC271CFOC774-
MANDLANCAL> , ) .

Brown, Louls (HHS/OCR) </o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/en=Reciplants/cn=7h54bffae1dS4fe7h32b8e7d21223el0b-Brown, Loui>;
Hyams, David (HHS/OCR) </o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF235PDLT)/cn=Reciplents/en=(894f7b1a28749aBba7ecSeabadfd75f-David Hyams >

Butterfield, Justin (HHS/OCR) <fo=ExchangeLabs/ou=Exchange Administrative Group

o (FYDIBOHF23SPDLT)/cn=Recipients/cn=dh73d3f3c73a44a1813170ecch75f244-Butterfield:»;
*|Noronha, Maya (HHS/OCR) </o=ExchangeLabs/ou=Exchange Administrative Group

(FYRIBOHF235PDLT)/cne=Reciplents/cn=503bcc36327340069356d5aa33afe468-Noronha, Max»

Subject:{RE: (2 MORE) Consclence cases
 Datet|2018/01/11 14:44:27 o
Importance:|High
priority:|Urgent
TypeiiNote

Tor

PRE-DECISIONAL & DELIBERATIVE PROCESS PRIVILEGED
(0)(5)

Thanks,
Mandi D, Ancalle
Policy Advisor (Contractor)
Office for Civil Rights
U8, Department of Health & Human Services
200 Independence Ave, S.W,
Washington, D.C. 20201
Email: Mandi, Ancalle@hhs.gov
Phone; 202-205-9244
From: Brown, Louis (HHS/OCR)
Sent: Thursday, January 11, 2018 2:36 PM
To: Hyams, David (IHHS/OCR) <David. Hyams@hhs.gov>; Ancalle, Mandi
(FIHS/OCR) (CTR) «Mandi.Ancalle@hhs.gov>
Ce: Butterfield, Justin (HHS/OCR) <Justin,Butterfield@hhs.gov>; Noronha, Maya
(HHS/OCR) <Maya.Noronha@hhs.gov>
Subject: RE: (2 MORE) Conscience cases
Copying Maya in for her awareness!
Louis Brown Jr., Bsq. -
Senior Advisor for Civil Rights to the Director
Office for Civil Rights
U.S. Department of Heslth and Human Services ‘
PRI-DECISTONAL, CONFIDENTIAL, AND DELIBERATIVE
PROCESS L
From: Hyars, David (MHS/OCR)
Sent: Thursday, January 11, 2018 2:35 PM

FOIA 092319 0184
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To: Brown, Louis (HHS/QCR); Ancalle, Mandi (HHS/OCR) (CTR)
Cc: Butterfield, Justin (HHS/OCR)

Subject: RE: (2 MORE) Conscience cases

Now these are legit cases!

(b)(5)

Thank you,

David ‘

From: Brown, Louis (HHS/OCR)

Sent: Thursday, January 11, 2018 12:12 PM

To: Hyams, David (I—IHS/OCR) <David.Hyams@hhs.gov>; Ancalle, Mandi
- (HHS/OCR) (CTR) «<Mandi.Ancalle@hhs.gov>

Ce: Butterfield, Justin (HES/OCR) <Justin. Buuelﬁeld@hhs gov>

Subject: FW: (2 MORE) Conscience cases

FYI{ ;

From: Noonan, Timothy (OS/OCR)

Sent: Thursday, January 11, 2018 2:10 PM

To: Saeverino, Roger (HHS/OCR)

Cc: Novy, Steve (OS/OCR); Brown, Louls (HHS/OCR); Butterfield, Justin (HHS/OCR);
Frohboese, Roblnsue (HHS/OCR); Bell, March (HHS/OCR)

Subject: RE: Conscience casgs

The below are 2 additional cases filed yesterday ;md today.,

{?b)(5>, O)7HA)

From: Noonan, Timothy (0S/OCR)

Sent: Thursday, January 11, 2018 9:12 AM
To: Severino, Roger (HHS/OCR)

Cet Novy, Steve (OS/OCR); Brown, Louis (HHS/OCR); Butterfield, Justin (HHS/OCR);
Frohboese, Robinsue (HHS/OCR); Bell, March (HHS/OCR)
r_(u!mec:t:. RE: Conscience cases

5), (OXTHA)

From: Noonan, Timothy (0S/0CR)

Sent: Wednesday, January 10, 2018 1:01 PM
Tou Severino, Roger (HHS/OCR)

Ccs Novy, Steve (0S/OCR); Brown, Louls (HHS/OCR), Butterfield, Justin (HHS/OCR);
Frohboese, Robinsue (HHS/QCR); Bell, March (HHS/QCR)

Subject: RE: Conscience cases

We are reviewing the list right now as part of the open cases in the CCMOQ, Dates of
receipt as Tollows:

b)(5); ()7 )A)

Frony: Severino, Roger (HHS/OCR)

Sent: Wednesday, January 10, 2018 12:58 PM

To: Noonan, Timothy (0S/OCR)

Cc: Novy, Steve (OS/OCR); Brown, Louls (HHS/OCR); Butterfield, Justin (HHS/OCR);
Frohboese, Robinsue (HHS/OCR); Bell, March (HHS/QCR)

Subject: RE; Consclence cases

FOIA 092319 0198
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(b)(5)

From: Noonan, Timothy (OS/OCR)

Sent: Wednesday, January 10, 2018 1255 PM

To: Severino, Roger (HHS/OCR)

Cc: Novy, Steve (OS/OCR); Brown, Louls (HHMS/OCR); Butterfleld, Justin (HHS/OCR);
Frohboese, Roblnsue (MHS/OCR); Bell, March (HHS/OCR)

subjects Conscience cases

Roger, -

(DX7)E)

Ancalle, Mandi (HHS/OCR) (CTR) </Qu=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE
Sender;|GROUP (FYDIBOMF23SPOLT)/CN=RECIPIENTS/CN=34F6FRE0ADD414DE1IA3704C271CFOCT 74-
MANDLANCAL>

Brown, Louls (HHS/OQCR) </o=Exchangel.abs/ou=Exchange Adminlstrative Group

(FYDIBOHF23SPDLT)/cn=Reciplents/cn=7b54bifacid54fa7b32bBe7d91223d0h-Brown, Loul>;

Hyams, David (HHS/OCR) <fo=Exchangelabs/ou=Exchange Administrative Group

Reciplent; (FYDIBOHF23SPDLT)/cn=Reclplents/cn=d89471a28749e8ha7ecSeabad9d75(-David. Hyams:;
' Butterfield, Justin (HHS/OCR) </o=Exchangelabs/ou=Exchange Administrative Group

’ (FYDIBOHFZSSPDLT)/cn-ReclpIents/cn dh73d3f3c73a44a1813170ecch75244-Butterfields;

Noronha, Maya (HH5/OCR) «/omExchangelahs/ous=Exchange Administrative Group

|(FYDIBOHF238PDLT)/cn=Reclplents/cn=503bcc36327340069356d5aa33afedB8-Noronha, Mas

FOIA 092319 0196
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Sent Date;|2018/01/11 14:44:26

Dellvered Dates:|2018/01/11 14:44:27

FOIA 092319 0197
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EXHIBIT E
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From: Takemoto, Beniamin (C1

To: Kadli Eisenberg

Ce: Katbleen Boergers: Neli Palma; Stephande Yu; Kopplin, Rebecca M. (CIV)
Subject: RE: California v. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim

Date: Monday, October 7, 2019 10:48:45 AM

Dear Katli,

Thank you for your e-mails. I am happy to report that FIHS still plans to make its next production
around tomotrow, October 8, 2019, as I indicated in my September 20, 2019 e-mail. HHS is also
currently reviewing the items that you flagged in your September 26, 2019 e-mail.

In tesponse to your request for bi-weekly productions, HHS respectfully insists on monthly
productions, Bi-weekly productions (which, contraty to yout assertion, HHS has never promised)
put significant demands on HHS, as the time to search, review for responsiveness, review for
exemptions, and transmit to you is compressed to an untenable timeframe. In addition, monthly
productions would benefit both HHS and California: as I previously indicated, monthly
productions ate more efficient and may enable the agency to inctease the volume of its
productions,

You also asked for an estimate of when productions would be complete. Predicting ptoductions is
not an exact science. Fach production requires significant resoutces, including seatching for
responsive documents, reviewing for responsiveness, teviewing for exemptions, and transmitting
to you. This is compounded by the extraordinary demands on HHS’s FOIA office at the moment;
as I previously indicated, HHS is currently responding to scotes of tequests, many of which ate in
active litigation, and which amount to a monthly production obligation of qpploximate]y 16,375
pages. Furthermore, ay prediction in this case would be even mote speculative in hght of the
breadth of California’s request. For these reasons, FIHS has been careful to approximate
production dates and, as I have previously mdlmtud, is unable to predict an exact date on which
production will be complete.

Despite all of this, HHS is working expeditiously to respond to California’s request, as evidenced
by the thousands of responsive pages produced to date: approximately 5,000 pages on July 22,
2019; 767 pages on September 5, 2019; and 203 pages on September 23, 2019. And, as mdlmted
above, HHS plans to make another production atound October 8, 2019 and monthly productions
thereafter.

Last, HEIS tespectfully declines California’s request for a Wanghn index. As you ate no doubt
awate, “[t/here is no statutory tequirement of a Vaughn index ot affidavit” See Fiduecia v. DOJ, 185
F.3d 1035, 1042 (9th Cir. 1999). Rather, “Vanghn index” is a term that the D.C. Circuit has used
to describe certain evidence that the government may produce in support of its motion for
summary judgment. See #d. It is not customary for plaintiffs in FOIA cases to obtain 1anghu
indexes in advance of summary judgment briefing, and HHS will not depart from this custom
here.

Sincerely,
Ben

Benjamin I". Takemoto
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Trial Attorney

U.S. Department of Justice, Civil Division, Federal Programs Branch
P.O. Box 883, Ben Franklin Station, Washington, DC 20044

Tel: (202) 532-4252 / Fax: (202) 616-8460

The information in this e-mail, including any attachments, is intended only for any recipients
listed above. It may contain information that is privileged or confidential. Any review, use,
distribution, or copying of this e-mail is prohibited except by ot on behalf of the intended
recipient. If you have received this e-mail in error, please notify me immediately and destroy all
copies of it. I appreciate your cooperation.

From: Karli Eisenberg <Karli.Eisenberg@doj.ca.gov>

Sent: Friday, October 04, 2019 3:09 PM

To: Takemoto, Benjamin {CIV) <btakemot@CIV.USDOJ.GOV>

Cc: Kathleen Boergers <Kathleen.Boergers@doj.ca.gov>; Neli Palma <Neli.Palma@doj.ca.gov>;
Stephanie Yu <Stephanie.Yu@doj.ca.gov>; Kopplin, Rebecca M. {CIV) <rkopplin@CIV.USDOJ.GOV>
Subject: RE: California v. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim

Dear Ben,

We are looking forward to Monday’s FOIA production. We hope that the Monday production
includes the referenced documents from our September 26, 2019 email and a Vaughn index.

"~ We renew our request that you provide us with a date certain by which you plan for the
production to be complete. Please provide us with that completion date by Monday, October
7,2019.

Karli

Karli Eisenberg

Deputy Attorney General

California Department of Justice
Office of the Attorney General

1300 I Street, Sacramento, CA 95814
Office: (916) 210-7913

Fax: (916) 324-5567

**Please note the new phone number.

From: Karli Eisenberg

Sent: Thursday, September 26, 2019 4:57 PM

To: 'Takemoto, Benjamin {CIV)' <Benjamin.Jakemoto@usdol.gov>

Cc: Kathleen Boergers <Kathleen.Boergers@doj.ca.gov>; Neli Palma <Neli.Palma@doj.ca.gov>;

Stephanie Yu <Stephanie.Yu@do.ca.gov>; Kopplin, Rebecca M. (CIV)
<Reb M.Kopplin dol.gov>
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Subject: RE: California v. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim
Dear Ben,

We do not agree to a unilaterally-imposed monthly production schedule. As we have noted,
we submitted our FOIA request to HHS on April 25, 2018—well over a year ago. HHS did
not produce any documents until we filed this lawsuit. Indeed, after filing this lawsuit, HHS
did not reach out to discuss complying with its FOIA requirements, Instead, we had to contact
you to request that HHS begin complying with its mandatory, statutory obligations under
FOIA. As aresult of this extensive delay, we have been prejudiced and we do not agree to
monthly productions of documents. We request that FIHS provide documents every two
weeks, as your September 4, 2019 email said that HHS would.

Regarding your productions to date, we are incredibly alarmed at the overwhelming number of
redactions. There are entire pages that are redacted, with no explanation other than a simple
citation to the FOIA exemption statute. As a result, we have no way of knowing the validity
of that claimed FOIA exemption, In terms of the partially redacted documents, there are
several redactions that seem entirely unwarranted and unlawful. For example, in your second
production, there is an email exchange with Alliance Defending Freedom which is redacted.
Your production cites (b)(5), but (b)(5) is reserved for intra-agency ot inter-agency
memorandum. We request that you immediately provide this redacted information.

Specific concerns related to the September 23, 2019 production further include the following
(see attached production bate-stamped for ease of reference):

FOIA 092319 0003 — Referenced attachment is missing; please provide immediately.
FOIA 092319 0005 — Referenced attachment is missing; please provide immediately.
FOIA 092319 0018 — Exemption (b)(5) protects inter-agency or intra-agency
memorandum which would not be available to a party other than an agency in
litigation with the agency. This third party communication must be immediately
produced without redaction and complete with any attachments. '

e FOIA 092319 0019 — Please produce records related to the “master list” referenced in
this document,

e FOIA 092319 0026 — Please produce records related to the “master chart” referenced
in this document. ,

e TOIA 092319 0034-35 — Exemption (b)(5) protects intet-agency or intra-agency
memorandum which would not be available to a party other than an agency in
litigation with the agency. This third party communication must be immediately
produced without redaction and complete with any attachments,

e FOIA 092319 0043 — Please produce records related to the “Midwest list” referenced
in this document,

e TFOIA 092319 0065 — Please produce the attachment referenced in this document,

¢ TOIA 092319 0075 —Please produce records related to the “UC’s request” referenced
in this document,

e FOIA 092319 0107 — Please produce “Sarah’s template” referenced in this document.

e TFOIA 092319 0109 — Please produce the “cxcel” referenced in this document,
e FOIA 092319 0128 — Please produce the invitation list referenced in this document
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(for the January 18, 2018 new division event).

o TFOIA 092319 0130-31 — Exemption (b)(5) protects inter-agency or intra-agency
memotandum which would not be available to a party other than an agency in
litigation with the agency. This third party communication must be immediately
produced without redaction and complete with any attachments.

e FOIA 092319 0132-33 ~ Exemption (b)(5) protects inter-agency or intra-agency
memorandum which would not be available to a party other than an agency in
litigation with the agency. This third party communication must be immediately
produced without redaction and complete with any attachments.

e TOIA 092319 0149 — Exemption (b)(5) protects inter-agency or intra-agency
memorandum which would not be available to a party other than an agency in
litigation with the agency. This third party communication must be immediately
produced without redaction and complete with any attachments. Please also produce
any records relate to OCR Transaction Number 17-264789.

» FOIA 092319 0160-69 — Exemption (b)(5) protects inter-agency or intra-agency
memorandum which would not be available to a party other than an agency in
litigation with the agency. This third party communication must be immediately
produced without redaction and complete with any attachments.

e FOIA 092319 017173 — Exemption (b)(5) protects inter-agency or intra-agency
memorandum which would not be available to a party other than an agency in
litigation with the agency. This third party communication must be immediately
produced without reddction and complete with any attachments.

e FOIA 092319 0189 —Please produce the “OCR Enforcement Chart” referenced in this
document.

e FOIA 092319 0193 — Please produce recmds related to PIMS 17-258677 as refetenced
in this document,

e FOIA 092319 0195 —Please produce records related to the “2 additional cases” as
referenced in this document. ,

e FOIA 092319 0200-03 — Exemption (b)(5) protects inter-agency or intra-agency
memotandum which would not be available to a party other than an agency in
litigation with the agency. This third party communication must be immediately
produced without redaction and complete with any attachments.

Further, we request that HHS provide us with a Vaughn index for all redactions so that we can
know whether the exemption is being properly claimed. Without an index, we cannot even
begin to gauge the propriety of the wholesale redactions in the productions.

Lastly, we request that you provide us with a date certain by which you plan for the production
to be complete. Given the slow pace at which we are receiving documents and given that such
a large portion of those documents are redacted in some form, we are incredibly worried that
you plan to simply continue slowly releasing documents over the next 2-4 years, without any
end date. This is not what Congtess intended when it passed FOIA. Also, without a certain
completion date, ultimate resolution of the ongoing case we be delayed indefinitely.

Thank you for your attention to these matters, and we look forward to discussing search terms
on or around October 14th.

Karli
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From: Takemoto, Benjamin (CIV) <Benjamin.Takemoto@usdolgovs
Sent: Friday, September 20, 2019 2:58 PM

To: Karli Eisenberg <Karli.Eisenberg@doj.ca.gov>

Cc: Kathleen Boergers <Kathleen.Boergers@dol.ca.gov>; Neli Palma <Neli.Palma@doj.ca.gov>;
Stephanie Yu <Stephanie.Yu@doj.ca.gov>; Kopplin, Rebecca M. (CIV)

<Rehecca.M.K i sdoj.gov>

Subject: RE: California v. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim

Hi Katli,

I'hope this e-mail finds you well. I wanted to update you on the FOIA production as well as to
chatt a path forward in light of the considerable burdens facing HHS.

First, HHS plans to produce approximately 200 pages, which ptioritize items #25, #24, #6, #27,
and #26 by focusing on e-mails and calendar invites, on Monday, September 23, This is, as T
indicated in my September 4 e-mail, approximately two weeks after Septembet 9 (not September
20, as you indicated in your last ¢-mail). Following that production, FIHS plans to make another
production around October 8, which may or may not contain prioritized items.

After October 8, HHS intends to make monthly productions, endeavoring to produce records
tesponsive to items #25, #24, #6, #27, and #26. Monthly productions will be more efficient and
may enable the agency to increase the volume of its productions. Monthly productions ate also
preferable in light of the considetable burdens facing the agency. HHS’s FOIA office is involved
in approximately 40 litigations covering approximately 85 FOIA requests: OF those litigations, 19
are in the production phase. Cutrently, the FOIA office’s monthly production obligation is
approximately 16,375 pages.

Going forward, HHS is amenable to working with Plaintiff to genetate targeted search terms to
apply to documents beyond the 13,300 pages that I previously referenced. HIHS has collected
approximately 60 GB of additional documents, which the agency is currently in the process of
tendeting searchable, Once that step is complete (HHS expects it to take apptoximately two
weeks), HELS is open to discussing seatrch terms.

Last, as I teferenced in my September 6 e-mail, HHS intends to shate with you an index
describing portions of the administrative record that ate responsive to California’s FOIA request.
HHS is finalizing that index and intends to shate it with you sometime next week.

Best,
Ben

Benjamin T, Takemoto

Trial Attorney

U.S. Department of Justice, Civil Division, Federal Programs Branch
P.O, Box 883, Ben Franklin Station, Washington, DC 20044

Tel: (202) 532-4252 / Fax: (202) 616-8460
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The information in this e-mail, including any attachments, is intended only for any recipients
listed above. It may contain information that is privileged or confidential. Any review, use,
distribution, or copying of this e-mail is prohibited except by or on behalf of the intended
recipient. If you have received this e-mail in etror, please notify me immediately and destroy all
copies of it. I appreciate yout cooperation.

From: Karli Eisenberg <Karl.Eisenbere@doj.ca.gov>
Sent: Friday, September 06, 2019 3:30 PM

To: Takemoto, Benjamin (CIV) <hi: QCIV.USDOLGOV>

Ce: Kathleen Boergers <Kathleen.Boergers@doi.ca.gov>; Neli Palma <Nell.Palma®@doj.ca.gov>;
Stephanie Yu <Stephanie. Yu@doj.ca.gov>; Kopplin, Rebecca M. (CIV) <gkapplin@ClV.USDOLGOV>
Subject: RE: California v. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim

Hi Ben,

Thank you for providing the tracking information. ' We look forward to receipt of this 700 page
production and the rolling productions to follow. Per your email below, we expect the next
production will be September 20.

Thank you again.
Best Regards,

 Karli

Karli Eisenberg

Deputy Attorney General

California Department of Justice
Office of the Attorney General

1300 I Street, Sacramento, CA 95814
Office: (916) 210-7913

Fax: (916) 324-5567

*3Pleqse note the new phone number.

From: Takemoto, Benjamin (CIV) <Benjamin. Takemoto@usdol.gav>

Sent: Friday, September 6, 2019 12:12 PM

To: Karli Eisenberg <Karli.Eisenbe j.ca.gov>

Cc: Kathleen Boergers <Kathleen.Boergers@doj.ca.gav>; Neli Palma <Neli.Palma@doj.ca.gov>;

Stephanie Yu <Stephanie.Yu@doj.ca.gov>; Kopplin, Rebecca M. (CIV)
<Rebecca M. Kopplin@usdoj.gov>
Subject: RE: California v. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim

Hi Katli,

As previously discussed, HHS has sent you an interim production in response to your FOIA
request. You can find the tracking information attached.
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Best,
Ben

Benjamin T. Takemoto

Trial Attorney

U.S. Depattment of Justice, Civil Division, Fedetal Progtams Branch
P.O. Box 883, Ben Franklin Station, Washington, DC 20044

Tel: (202) 532-4252 / Fax: (202) 616-8460

The information in this e-mail, including any attachments, is intended only for 2 any recipients
listed above. It may contain information that is privileged or confidential. Any review, use,
distribution, ot copying of this ¢-mail is piohlbned except by or on behalf of the intended
recipient. If you have received this e-mail in error, please notify me immediately and destroy all
copies of it. I appreciate your cooperation.

From: Takemoto, Benjamin {CIV)
Sent: Wednesday, September 04, 2019 4:43 PM
To: Karli Eisenberg <Karli.Eisenberg@doj.ca.goy>

Cc: Kathleen Boergers <Kathleen.Boergers@doj.ca.gov>; Neli Palma <Neli.Palma@doj.ca.gov>;
Stephanie Yu <Stephanie.Yu@dol.ca.gov>; Kopplin, Rebecca M. (CIV) < lin@ ) >

Subject: RE: California v. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim
Hi Kaxli,

1 respectfully disagree with your characterization of our e-mail exchange. I told you on. Augu‘st 15,
2019 that HHS expected the next major stage (teview of certain collected documents) to begin on
August 26, 2019, but that I could update you sooner if you wanted. I did not hear from you undl
the evening of August 26, 2019, and I provided an update to you the following day. HHS has
promptly provided Phintiff with updates whenever it has asked, and HES is happy to do so again
here.

Taking your last question first—and at the risk of being repetitive-—FHEHS has made a significant
production to Plaintiff in the form of the 549,940 page administrative record, much of which is
tesponsive to Plaintiff’s FOIA request. To facilitate Plaintiff’s understanding of the overlap
between the administrative record and the FOLA request, HHS is currently working on an index
identifying the documents in the administrative record that are responsive to Plaintiff’s FOIA
request. HHS expects to have the index completed by September 20. Further, HHS expects to
make anothér production of approximately 700 pages by September 9.

In response to your other questions:

1. HHS is searching for all items in PlaintifPs FOTA request. And, as Plaintiff asked, HFHS is
attempting to protitize items 25, 24, 6, 27, and 26 from Plaintiff’s FOIA request.

2. HHS is using 2 combination of methods to collect potentially 1esponsivc documents,
including seatch terms. In an effort to priotitize LCLOLdb responsive to item 25, HHS will
use search terms.

3. HHS sent Plaindff the administrative record on July 22. Many of the 549,940 pages in
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the administrative record ate responsive to Plaintiff’s FOIA request. Separately, HHS has
collected 13,300 potentially responsive pages from certain custodians. The next
production of approximately 700 pages comes from these 13,300 pages. HHS continues
to search for responsive recotds from other custodians.

4. Itis not possxble at this time to predict how 1011g it will take HHS to review and ploduce
all responsive documents, FIHS has begun to review the 13,300 potentially lePOHSlV(.
records mentioned above, In an effort to priotitize production of documents tesponsive
to items 25, 24, 6, 27, and 26 as Plaintiff has requested, HHS will apply search terms in
connection with those items to the 13,300 potentially responsive pages. HHS expects to
begin producing documents from rhcqe prioritized searches of the 13,300 records
approximately two weeks after HHHS’s 700 page production discussed above.

5. As explained, HHS made a production on July 22, 2019. It expects the next production to
occur by September 9, 2019 and additional rolling productions shortly after that.

Once again, HHS is woxking to diligently respond to Plaintiff’s extraotdinatily broad FOIA
request and Plaintiff’s inquiries despite the considerable tesoutce constraints facing HHS’s
FOI/ Privacy Acts Division, and it will continue to do so.

Best,
Ben

Benjamin T. Takemoto

Trial Attorney

U.S. Department of Justice, Civil Division, Federal Programs Branch
P.O. Box 883, Ben Franklin Station, Washington, DC 20044

Tel: (202) 532-4252 / Fax: (202) 616-8460

The information in this e-mail, including any attachments, is intended only for any recipients
listed above. It may contain information that is privileged ot confidential. Any review, use,
distribution, or copying of this e-mail is prohibited except by or on behalf of the intended
recipient. If you have received this e-mail in ertor, please notify me immediately and destroy all
copies of it. I appreciate your cooperation,

From: Karli Eisenberg <Karli.Eis I LC >
Sent: Wednesday, August 28, 2019 4:13 PM
To: Takemoto, Benjamin (CIV) <btakemot@CIV.USDOL.GOV>

Cc: Kathleen Boergers <Kathleen.Boergers@doi.ca.gov>; Neli Palma <Neli.Palma@doj.ca.gov>;
Stephanie Yu <Ste ie.Yu@doj.ca.gov>; Kopplin, Rebecca M. (CIV) <rkopplin@CIV.USDOJL.G

Subject: Re: California v. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim

Dear Ben,

On August 15, you informed me that you would give me "an update" on August 21 "regarding
the search for documents related to the five prioritized items." You did not provide any update
on August 21. After I contacted you, you still failed to give me that update. Indeed, since we
have begun these meet and confer discussions, you have not provided me with any concrete
details regarding production.
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Among many other things, despite my requests, you have not told me:

(1) Whether HHS is searching for all items or just request #25;

(2) Whether HHS is using certain search terms for Request #25 (or all the requests);

(3) How many documents have been located;

(4) How long it will take to review documents;

(5) How long until production will begin;

(6) What the status is related to the documents that HHS began searching for 18 months ago.

It is becoming increasingly clear that HHS is not meaningfully participating in this meet and
confer and California will need to expend additional attorneys fees to seek a court order. We
expect some type of concrete response by September 4 with answers to these questions and a
proposed production schedule. We also expect the first production by September 9.

Sincerely,
Karli

Karli Eisenberg

Deputy Attorney General

California Department of Justice
Office of the Attorney -General

1300 I Street, Sacramento, CA 95814
Office: (916) 210-7913

Fax: (916) 324-5567

**Please note the new phone number.

From: Takemoto, Benjamin (CIV) <Benjamin.Takemaoto@usdoj.goy>

Sent: Tuesday, August 27, 2019 3:12 PM

To: Karli Eisenberg

Cc: Kathleen Boergers; Neli Palma; Stephanie Yu; Kopplin, Rebecca M. (CIV)
Subject: RE: California v. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim

Hi Kasli,

I also want to reiterate that Defendants have produced a considerable number of documents in
response to Plaintiffs’ FOIA tequest by producing to Plaintiffs the administrative record”
supporting the challenged rule. As you know, the administrative record is over 500,000 pages
long. Of coutse, Defendants continue to endeavor to search fot, collect, and produce documents
responsive to yout request that have not already been produced as patt of the administrative
record, but any suggestion that Defendants have not produced any tesponsive documents since
Plaintiffs submitted their FOIA request is incorrect.

Best,
Ben
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Benjamin T. Takemoto

Trial Attorney

U.S. Department of Justice, Civil Division, Federal Programs Branch
P.O. Box 883, Ben Franklin Station, Washington, DC 20044

Tel: (202) 532-4252 / Fax: (202) 616-8460

The information in this e-mail, including any attachments, is intended only for any recipients
listed above. It may contain information that is privileged ot confidential. Any review, use,
distribution, or copying of this e-mail is prohibited except by ot on behalf of the intended
1LL1plLﬂf If you have received this e-mail in error, please notify me immediately and destroy all
copies of it. I appreciate your cooperation.

From: Takemoto, Benjamin {CIV)

Sent: Tuesday, August 27, 2019 4:41 PM
To: Karli Eisenberg <Karli Ensen erg@doj.ca.gov>
‘Cer Kathleen Boergers ZKat [Eers@di

Stephanie Yu <§Lg@k@g}gig@,dg;~g@gg_> Kopplin, Rebecca M. (CIV) <k clv, USDOJ QV>
Subject: RE: California v. Azar et al, No, 3:19-cv-02769-WHA - FOIA Claim

Hi IKarli,

HHS continues to work expeditiously to search for, collect, and produce documents responsive to
California’s FOIA request. It has collected a latge quantity of potentially responsive documents,
which it plans to begin reviewing for putposes of making rolling productions shortly. However, at
this time, I am unable to provide a specific date when productions will begin. I will provide you
with additional information as soon as I have it.

Best,
Ben

Benjamin T. Takemoto

Trial Attorney

U.3. Department of Justice, Civil Division, Federal Programs Branch
P.O. Box 883, Ben Franklin Station, Washington, DC 20044

Tel: (202) 532-4252 / Fax: (202) 616-8460

The information in this e-mail, including any attachments, is intended only for any recipients
listed above. It may contain information that is privileged or confidential. Any review, use,
distribution, or copying of this e-mail is prohibited except by or on behalf of the intended
recipient. If you have received this e-mail in etror, please notify me immediately and destroy all
copies of it. I appreciate your cooperation.

From: Karli Eisenberg <Karli.Eisenberg@doj.ca.gov>
Sent: Monday, August 26, 2019 6:23 PM
To: Takemoto, Benjamin (CIV) <htakemot@CIV.USDQLGOV>

Cc: Kathleen Boergers <Kathleen.Boergers@daj.ca.gov>; Neli Palma <Neli.Palma@doj.ca.gov>;
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Stephanie Yu <Stephanie.Yu@doj.ca.gov>; Kopplin, Rebecca M. (CIV) <rkopplin@CIV.USDOL.GOV>
Subject: RE: California v. Azar et al, No. 3:19-cy-02769-WHA - FOIA Claim

Dear Ben,

Per your-email below, would you please provide me with an update? Given that HHS has been
searching and reviewing documents for over 18 months, we expect a production of responsive
documents within the-next two weeks.

Thank you very much.

Karfi

Karli Eisenberg
Deputy Attorney General
California Department of Justice

Office of the Attorney General

1300 I Street, Sacramento, CA 95814
Office: (916) 210-7913

Fax: (916) 324-5567

“*Plegse note the new phone number.

From: Takemoto, Benjamin {CIV) <Benjamin.Takemoto@usdol.gov>

Sent: Thursday, August 15, 2019 2:51 PM

To: Karli Eisenberg <Karli.Eisenberg@ ov>

Cc: Kathleen Boergers <Ka.ﬁh1£ﬁm8.@ﬂtgﬁl$£®m&im> Neli Palma <Neli.Palma@doj.ca.gov>;
Stephanie Yu <§Lgph_a_|1|§__Y_u_@_(1QLQ_g__gg_> Kopplin, Rebecca M. (CIV)

<Rehecca.M.K V>
Subject: RE: California v. Azar et al, No, 3:19-cv-02769-WHA - FOIA Claim

Hi Kali,

HHS has collected some, but not all, potentially responsive documents. It is in the process of
collecting all potentially responsive documents, It will start running a search for documents
related to the five plioritized items within the next few days and hopes to have much of the
tesults ready for internal review by August 26. It can then begin production soon afterward.
Although we appreciate your requests for a timeline, a definitive timeline is 1mpms1ble to give
until I] HS has identified all potentially responsive documents, However, I could give you an
update next Wednesday regarding the search for documents related to your five prioritized items.

Best,
Ben

Benjamin T, Takemoto
Trial Attorney
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U.S. Department of Justice, Civil Division, Fedetal Programs Branch
P.O. Box 883, Ben Franklin Station, Washington, DC 20044
Tel: (202) 532-4252 / Fax: (202) 616-8460

The infotmation in this e-mail, including any attachments, is intended only for any recipients
listed above. It may contain information that is ptivileged ot confidential. Any review, use,
distribution, or copying of this e-mail is prohibited except by or on behalf of the intended
recipient. If you have received this e-mail in errot, please notify me immediately and destroy all
copies of it. I appreciate your cooperation.

From: Karli Eisenberg <Karli.E .
Sent: Wednesday, August 14, 2019 12 40 PM

To: Takemoto, Benjamin {CIV) <btakemot@CIV.US >
Cc: Kathleen Boergers <Kathleen.Boergers@doj.ca.gov>; Neli Palma <Nell.Palma@doj.ca.gov>;

Stephanie Yu <Stephanie.Yu@doj.ca.gov>; Kopplin, Rebecca M. (CIV) <rkopplin@CIV,USDOJ.GOV>
Subject: RE: Californiav. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim

Dear Ben,
Thanks for your response. A couple clarifications:

1. Could you clarify: Is HHS “in the process of collecting potentially responsive
documents” to Request #25?7 Or, as to all documents?

2. As you know, we were told in May 2018 that a search was underway. See attached
letter. What is the status of those documents for which the search has been underway
for 18 months? How does that relate to ‘our prioritization request?

3. We have asked you twice previously for a timeline. Please give us an estimate for
production of responsive documents to Request #25 by close of business this

Thursday, August 15, 2019 PST.

Thank you for your prompt attention to this issue.
Best Regards,

Karli

Karli Eisenberg

Deputy Attorney General

California Department of Justice
Office of the Attorney General

1300 I Street, Sacramento, CA 95814
Office: (916) 210-7913

Fax: (916) 324-5567

**Please note the new phone number,
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From: Takemoto, Benjamin (CIV) <Benjamin.Takemot L.gov>

Sent: Tuesday, August 13, 2019 12:06 PM

To: Karli Eisenberg <Karli.Eisenberg@doj.ce >

Cc: Kathleen Boergers <Kathleen.Boergers@doj.ca.gov>; Neli Paima <Neli,Palma@®@doj.ca.gov>;
Stephanie Yu <Stephanie.Yu@doj.ca.gov>; Kopplin, Rebecca M. (CIV)
<Rebecca. M. Kopplin@usdoi.gov>

Subject: RE: California v. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim

Hi Karli,

you asked for. Currently, HHS is in the process of collecting potentially responsive documents
and rendering them in searchable form. Once that step is complete, it would be open to wotking
with Plaintiff regarding search tetms to apply to those potentially responsive documents.

Please let me know how you would like to proceed.

Thanks,
Ben

Benjamin T, Takemoto

Trial Attorney

U.S. Department of Justice, Civil Division, Federal Programs Branch
P.O. Box 883, Ben Franklin Station, Washington, DC 20044

Tel: (202) 532-4252. / Fax: (202) 616-8460

The information in this e-mail, including any attachments, is intended only for any recipients
listed above, It may contain information that is privileged or confidential. Any review, use,
distribution, or copying of this e-mail is prohibited except by or on behalf of the intended
recipient. If you have received this e-mail in error, please notify me immediately and destroy all
copies of it. I appreciate your cooperation.

From: Takemoto, Benjamin (CIV)
Sent: Monday, August 12, 2019 4:53 PM

To: Karli Eisenberg <Karli.Eisenbers \>
Cc: Kathleen Boergers <Kathleen Boergers@doj.ca.gov>; Neli Palma <Neli,Palma@doj.ca.gov>;
Stephanie Yu <Stephanie.Yu@doj.ca:gov>; Kopplin, Rebecca M. (CIV) <tkopplin@ClyV. GOV>

Subject: RE: California v. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim
Hi Karli,

I don’t have an update for you at the moment, but your e-mail is received and I will continue to
endeavor to get you FIHS’s position as soon as possible.

Best,
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Ben

Benjamin T, Takemoto

Trial Attorney

U.S. Department of Justice, Civil Division, Fedetal Programs Branch
P.O. Box 883, Ben Franklin Station, Washington, IDC 20044

Tel: (202) 532-4252 / Fax: (202) 616-8460

The information in this e-mail, including any attachments, is intended only for any recipients
listed above. It may contain information that is privileged ot confidential. Any review, use,
distribution, or copying of this e-mail is prohibited except by o1 on behalf of the intended
recipient. If you have received this e-mail in error, please notify me immediately and destroy all
copies of it. T appreciate your cooperation.

Sent: Monday, August 12, 2019 4:47 PM

To: Takemoto, Benjamin {CIV) <btakemot@CIV.USDOLGOV>

Cc: Kathleen Boergers <Kathleen,Boergers@doj.ca.gov>; Neli Palma <Neli.Palma@do].ca.govs>;
Stephanie Yu <Stephanie. Yu@doi.ca.gov>; Kopplin, Rebecca M. (CIV) <ckopplin@CIV.USDOLGOV>

Subject: RE: California v. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim

Dear Ben,

Do you have an update for us on this? If we do not hear from you by the end of tomorrow, we

will have to consider litigation options, including but not limited to filing a motion for
summary adjudication, thereby expending additional attorneys’ fees.

’

Thank you for your prompt attention to this matter.

Karli

Karli Eisenberg

Deputy Attorney General

California Department of Justice
Office of the Attorney General

1300 I Street, Sacramento, CA 95814
Office: (916) 210-7913

Fax: (916) 324-5567

**Please note the new phone number.

From: Takemoto, Benjamin (CIV) <Benjamin.Takemoto@usdoj.gov>
Sent: Friday, August 2, 2019 10:54 AM
To: Karli Eisenberg <Karli.El erg@doj.ca.gov>
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Cc: Kathleen Boergers <Kathleen.Boergers@doj.ca.gov>; Nell Palma <Neli.Palma@dol.ca.gov>;
Stephanie Yu <Stephanie Yu@doj.ca.gov>; Kopplin, Rebecca M. (CIV)
<Rebecca.M.Kopplin@usdoj.gov>

Subject: RE: California v. Azar et al, No. 3:19-¢v-02769-WHA - FOIA Claim

Thank you, Katli. T will let you know of HHS’s position as soon as I can,

Benjamin T. Takemoto

Ttial Attorney

U.S. Department of Justice, Civil Division, Federal Progtams Branch
P.O. Box 883, Ben Franklin Station, Washington, DC 20044

Tel: (202) 532-4252 / Fax: (202) 616-8460

The information. in this e-mail, including any attachments, is intended only for any recipients
listed above. It may contain information that Is privileged ot confidential. Any review, use,
disttibution, or copying of this e-mail is prohibited except by or on behalf of the intended
recipient. If you have received this e-mail in error, please notify me jimmediately and destroy all
copies of it. T appreciate yout coopetation.

From: Karli Eisenberg <Karli.Eisenberg@doj.ca.gov>
Sent: Friday, August 02, 2019 1:51 PM
To: Takemoto, Benjamin (CIV) <btakemot@CIV.USDOL.GOV>

Cc: Kathleen Boergers <Kathleen.Boergers@doj.ca.gov>; Neli Palma <Neli.Pal doj.ca.gov>;
Stephanie Yu <Stephanie.Yu@doj.ca.gav>; Kopplin, Rebecca M. (CIV) <rkopplin@CIV.USDOLGOV>

Subject: RE: California v. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim
Dear Ben,

Thank you very much for taking the time to speak with us this moring, As we discussed, California
requests that Defendants begin producing documents as soon as possible, With that in mind, our
prioritized requests are: #25, #24, #6, #27, and #26. We additionally request that Defendants
provide us with a timeline and/or compliance plan with regard to these five prioritized requests and
more broadly with regard to the entirety of the FOIA letter and its requests therein,

Thank you very much,
Best,

Karli

Karli Eisenberg

Deputy Attorney General

California Department of Justice
Office of the Attorney General

1300 I Street, Sacramento, CA 95814
Office: (916) 210-7913

Fax: (916) 324-5567

**Please note the new phone number.
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From: Karli Eisenberg

Sent: Thursday, August 1, 2019 1:00 PM

To: "Takemoto, Benjamin (CIV)' <Benjamin,Takemoto@usdoi.gov>

Cc: Kathleen Boergers <Kathleen.Boergers@doj.ca.gov>; Neli Palma <Neli.Palma@doj.ca.gov>;
Stephanie Yu <Stephanie.Yu@doj.ca.gov>; Kopplin, Rebecca M. (CIV)
<Rebecca.M.Kopplin@usdol.gov>

Subject: RE: California v. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim

Hi Ben,
Great. Let’s actually use a dial-in number in case my colleagues are available to join:

e 888-363-4735
e Code: 273 8836#

Thank you very much.

Karli

Karli Eisenberg

Deputy Attorney General

California Department of Justice
Office of the Attorney General

1300 I Street, Sacramento, CA 95814
Office: (916) 210-7913

Fax: (916) 324-5567

**Please note the new phone number,

From: Takemoto, Benjamin (CIV) <Benjamin.Takemoto@usdol.eovs
Sent: Thursday, August 1, 2019 12:40 PM

To: Karli Eisenberg <Karll.Eisenberg@doj.ca.gov>

Cc: Kathleen Boergers <Kathleen.Boergers@doj.ca.gov>; Neli Palma <Neli.Palma@dal.ca.gov>;
Stephanie Yu <Stephanie.Yu@doj.ca.gov>; Kopplin, Rebecca M. (CIV)
<f a.M.} lin Lgov

Subject; RE: California v. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim
Hi Karli,

Tomorrow at 10 a.m. PT sounds great. Should I use the numbet in your signatute block?
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Thanks,
Ben

Benjamin T Takemoto

Trial Attorney

U.S. Department of Justice, Civil Division, Fedetal Programs Branch
P.O. Box 883, Ben Franklin Station, Washington, DC 20044

Tel: (202) 532-4252 / Fax: (202) 616-8460

The information in this e-malil, including any attachments, is intended only for any recipients
listed above. It may contain information that is privileged ot confidential. Any review, use,
distribution, or copying of this e-mail is prohibited except by ot on behalf of the intended
recipient. If you have received this e-mail in error, please notify me immediately and destroy all
copies of it. I appreciate your cooperation,

From: Karli Eisenberg <Karli.Eisenberg@doj.ca.gov>
Sent: Thursday, August 01, 2019 11:25 AM
To: Takemoto, Benjamin (CIV) <btakemot@CIV.USDOLGQOV>

Cc: Kathleen Boergers <Kathleen.Boergers@doj.ca.gov>; Neli Palma <Neli,Palma@doj.ca.gov>;
Stephanie Yu <Stephanie.Yu@doj.ca.gov>; Kopplin, Rebecca M. (CIV) <tkopplin@CIV.USDOIL.GOV>

Subject: RE: California v. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim
Hi Ben,

Unfortunately, | am unavailable at noon today. Could we do today at 2 pm PT? Ortomorrow at 10
am? Or 11:30 am PT?

Thank youl

Karli

Karli Eisenberg

Deputy Attorney General

California Department of Justice
Office of the Attorney General

1300 I Street, Sacramento, CA 95814
Office: (916) 2107913

Fax: (916) 324-5567

**Please noie the new phone number.

From: Takemoto, Benjamin {CIV) <Benjamin.Takemoto ®usdoj.gov>

Sent: Wednesday, July 31, 2019 1:06 PM

To: Karli Eisenberg <Karli.Fi erg@doj.ca.gov>

Cc: Kathleen Boergers <Kathleen.Boergers@doj.ca.gov>; Neli Palma <Nell.Palma@dgj.ca.govs:
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Stephanie Yu <Stephanie.Yu@doj.ca.gov>; Kopplin, Rebecca M, (CIV)
<Rebecca.M.Kopplin@usdoj.gov>
Subject: RE: California v. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim

Hi Kasli,

Thanks for the e-mail, We would be happy to talk tomorrow at noon PT'if that works for you. I
want to emphasize, though, that we do not view this as 2 Rule 26(f) conference; it is merely to
informally discuss California’s FOIA claim.

Best,
Ben

Benjamin T. Takemoto

Ttial Attorney :

U.S. Depattment of Justice, Civil Division, Fedetal Programs Branch
P.O. Box 883, Ben Franklin Station, Washington, DC 20044

Tel: (202) 532-4252 / Fax: (202) 616-8460

The information in this e-mail, including any attachments, is intended only for any recipients
listed above. Tt may contain information that is privileged or confidential. Any review, use,
distribution, or copying of this e-mail is prohibited except by or on behalf of the intended
recipient. If you have received this ¢-mail in error, please notify me immediately and destroy all
copies of it. I appreciate your cooperation,

From: Karli Eisenberg <Karli.Eisenberg@doj.ca.gov>

Sent: Tuesday, July 30, 2019 3:04 PM

To: Takemoto, Benjamin (CIV) <btakemot@CIV.USDOIL.GOV>

Cc: Kathleen Boergers <Kathleen.Boergers@doj.ca.gov>; Neli Palma <Neli.Palma@doj.ca.gov>;
Stephanie Yu <Stephanie.Yu@doj.ca.gov>; Kopplin, Rebecca M. (CIV) <rkopplin@CIV.USDOLGOV>
Subject: California v. Azar et al, No. 3:19-cv-02769-WHA - FOIA Claim

Dear Ben,

We are writing to meet and confer on California’s outstanding FOIA request and the
associated cause of action, As it has already been over a year and Defendants have failed to
produce any documents, we would likely to resolve the outstanding requests as quickly as
possible without further court intervention. Among other things, we would be willing to
discuss prioritizing requests. I can make myself available anytime today or Wednesday for a
conference call,

We look forward to hearing from you.
Best Regards,

Karli
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Karili Eisenberg

Deputy Attorney General

California Department of Justice
Office of the Attorney General

1300 I Street, Sacramento, CA 95814
Office: (916) 210-7913

Fax: (916) 324-5567

**Please note the new phone number,

CONFIDENTIALITY NOTICE: This communication with its contents may contain
confidential and/or legally privileged information. It is solely for the use of the intended
recipient(s). Unauthorized interception, review, use or disclosure is prohibited and may violate
applicable laws including the Electronic Communications Privacy Act. If you are not the
intended recipient, please contact the sender and destroy all copies of the communication.

CONFIDENTIALITY NOTICE: This communication with its contents may contain
confidential and/or legally privileged information. It is solely for the use of the intended
recipient(s). Unauthorized interception, review, use or disclosure is prohibited and may violate
applicable laws including the Electronic Communications Prlvacy Act. If you are not the
intended recipient, please contact the sender and destroy all copies of the communication.

CONFIDENTIALITY NOTICE: This communication with its contents may contain
confidential and/or legally privileged information. It is solely for the use of the intended
recipient(s). Unauthorized interception, review, use or disclosure is prohibited and may violate
applicable laws including the Electronic Communications Prlvacy Act. If you are not the
intended recipient, please contact the sender and destroy all copies of the communication.

CONFIDENTTALITY NOTICE: This communication with its contents may contain
confidential and/or legally privileged information. It is solely for the use of the intended
recipient(s). Unauthorized interception, review, use or disclosure is prohibited and may violate
applicable laws including the Electronic Communications Privacy Act. If you are not the
intended recipient, please contact the sender and destroy all copies of the communication.

CONFIDENTIALITY NOTICE: This communication with its contents may contain
confidential and/or legally privileged information. It is solely for the use of the intended
recipient(s). Unauthorized interception, review, use or disclosure is prohibited and may violate
applicable laws including the Electronic Communications Privacy Act. If you are not the
intended recipient, please contact the sender and destroy all copies of the communication.

CONFIDENTIALITY NOTICE: This communication with its contents may contain
confidential and/or legally privileged information. It is solely for the use of the intended
recipient(s). Unauthorized interception, review, use or disclosure is prohibited and may violate
applicable laws including the Electronic Communications Privacy Act. If you are not the
intended recipient, please contact the sender and destroy all copies of the communication,

CONFIDENTIALITY NOTICE: This communication with its contents may contain
confidential and/or legally privileged information. It is solely for the use of the intended
recipient(s). Unauthorized interception, review, use or disclosure is prohibited and may violate
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applicable laws including the Electronic Communications Privacy Act, If you are not the
intended recipient, please contact the sender and destroy all copies of the communication.

CONFIDENTIALITY NOTICE: This communication with its contents may contain
confidential and/or legally privileged information. It is solely for the use of the intended
recipient(s). Unauthorized interception, review, use or disclosure is prohibited and may violate
applicable laws including the Electronic Communications Privacy Act. If you are not the

- intended recipient, please contact the sender and destroy all copies of the communication.

CONFIDENTIALITY NOTICE: This communication with its contents may contain
confidential and/or legally privileged information. It is solely for the use of the intended
tecipient(s). Unauthorized interception, review, use or disclosure is prohibited and may violate
applicable laws including the Electronic Communications Privacy Act. If you are not the
intended recipient, please contact the sender and destroy all copies of the communication.
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EXHIBIT F
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U.S, DEPARTMENT OF
HEALTH AND HUMAN SERVICES

January 18 Great Hall Event: HHS Announcement of
New Division on Conscience and Religious Freedom

On January 18, 2018, HHS will announce the establishment of a new Conscience and Religious
Freedom Division within its Office for Civil Rights specializing in enforcement of and
compliance with laws that protect conscience and free exercise of religion, and that prohibit
coercion and discrimination.

HHS is taking a leading role in implementing President Trump’s Executive Order on Free
Speech and Religious Liberty and the Department of Justice’s Religious Liberty Guidance.

Please join Acting Secretary Hargan, Leader McCarthy, Rep. Hartzler, and special guests as we
celebrate this important milestone,

Main Event:
What: HHS Announcement of New Division on Conscience and Religious Freedom
Date: Thursday, January 18, 2018, 10:30-11:30 am ET
Location:
HHS Great Hall, First Floor
200 Independence Avenue, SW
Hubert H. Humphrey Bldg.
Washington, DC 20201
Congressional Speakers: -
*Rep. Kevin McCarthy, House Majority Leader
*Rep. Vicky Hartzler, Co-Chair of House Values Action Team
Sen. James Lankford, R-OK

HHS Speakers:
*Eric Hargan, HHS Acting Secretary
*Roger Severino, Director of the Office for Civil Rights at HHS.

Leadership Speakers:
*Montse Alvarado, Exccutive Director of the Becket Fund for Religious Liberty
*Rabbi Mitchell Rocklin, President of the Jewish Coalition for Religious Liberty, an
Army National Guard Chaplain, and a member of the Rabbinical Council of America’s
Executive Committee

2018-00934/001201
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*Dr. Everett Piper, President of Oklahoma Wesleyan University.
*Asma Uddin, Fellow, Initiative on Security and Religious Freedom at UCLA; founder
of AltMuslimah

*Confirmed.

This event will be livestreamed at www.hhs.pov/live and open to the press.

2018-00934/001202
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From: Butterfield, Justin (HHS/OCR)

Sent: 10 Jan 2018 17:22:09 +0000

To: Brown, Louis (HHS/OCR);Weigel, Gabriela (0S/OCR) (CTR);Hyams, David
(HHS/OCR);Ancalle, Mandi (HHS/OCR) (CTR)

Subject: Cases to Review for Conscience

Attachments: Open Cases DO - edited.xlsx -

In the attached Open Cases-DOXLSX file, here are you assignments to look for|

SRR

March's emphasig for this 15 accuracy, not speed,

Louis: 1-49

Gabriela: 50-98
Mandi: 99-148
David: 149-195
Justin: 196-242

For each of the cases assigned to you in the Excel spreadsheet, look up the corrésponding PIMS number
and if it is a conscience case, send it in an email to me ((,ase name and number), Here is a PIMS link that

_brings up all these cases so vou don’t have to tvpe each one in;

(b))

Let me know if you have any questions!

Justin

Justin E, Butterfield

Senior Advisor

Office for Civil Rights

U.S. Department of Health & Human Services
Oftice: (20 9-380

MobilePX®) "

2018-00934/001203

®)G):
(BXTXE)
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OYDE)
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.Case Number Case Title Start Date Ape ReglonAssigned signed Staff ;bast Transfor Date i
D0-14-191081-CP-CR-PS s 9/9/20140:00 | 1219 Reglon DO - Diractors Office | Gabriela.Welgel 111/8/2017
no.1s@\<47se~cr:.ca~z>s 1 11/9/20150:00 | 793 "Region DO - pzreé:‘o’rs.omcegoavi\d.ﬂyamg nspor
Lt . | i 3 7 : sl : ‘. ; R .

DD-1G-22}\1~36~CP~CR~PS 11/9/20150:00 | 793 Reglon DO - Directors Office {Sarah.Albrecht /82017
oms‘zzssmﬁxm?,sr 12/17/20450:00 755 Kegion O Directors Ofc u/efon
\ SR R | : |
004&245593&%91 8/4/2016 0:00 } 524 Reglon DO « Diractors Office | StavenMitchell 11/8/2017 i
00-17‘256840~CP~é§~Rac ’12,/,’15/20160:00% 391 Reglon DO -~ Dirgctors Qffice {CM_RDO_StaffAssign %11/8/2017 I
- DO-17-255840-CP-CR-RaC 1127152016 0:00: 391 Reglon DO - Direcdors Office ‘Steven.Mitchell a3/812017
DO~17-258677~CP-CR~PR ' 1/9/2017000 | 365 Region DO - Directors Office | David Hyams 111/8/2017
00-17:259047-CP-LR-567 112/20/20160:00: 386 Region DO -Directors Office ShmonePrart ‘ay/8p017
DO-17-259451-CP-CR | 11772017000} 358 Region DO « Directors Office | Steven.Mitchelt 13/802017
DO-17-260802-CPCR 1/31/20170:00 ; 334 " Region DO - Directors Office EVaﬁiecy.NWigwe %il/iﬂiﬁﬁ
{DO17261798-CP-CR 2/12/20170:00 332 'Reglon DO - Directors Office SteveniMitchell A1/8/2007
00-17-262204-CP-CR-Rac ( ey - 1/30/20170:00 | 345 Region DO -Directors Office. Anthony.Zayas 211/8/2017 !
IDOT263050.CRCR 3/1/2017000 | 315 "Region DD - Dirgctors Office Vanfacy, Nwigwe Higz017 ;
DO-17:264789-CP-CRPS | 314/20170:00 302 Region DO -Directors Offica  DavidHyarns L /eeny
D0-17-264789-CP-CR-PS 3/14/20170:00 ¢ 302 Region DO - Directors Office {Sarah.Albrecht 111/8/2017
{DO-17-264940-CP-CR “F 3/16/20170:00 1 1300 | Reglun 00 - Direttors Office | Leo,Murphy 17972018
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From: Novy, Steve (0S/OCR)
Sent: ‘ 12 Jan 2018 22:00:41 +0000
To: Severino, Roger (HHS/OCR);Bell, March (HFHS/OCR);Frohboese, Robinsue

{HHS/OCR);Noonan, Timothy (OS/OCR);Allen, Jane (HHS/OCR);Butterfield, Justin (HHS/OCR);Brown,
Louis (HHS/OCR);Hyams, David (HHS/OCR);Ancalle, Mandi (HHS/OCR} (CTR);Fuller, Macqueda (HHS/OCR)

(CTR)

Subject: Conscience Complaint Plan

Attachments: 01~12-17 CONSCIENCE COMPLAINT PLAN {1).doex
Good Afternoon Al

Attached Is the plan for continuing the conscience complaint count thru the long weekend and
thru Thursday, 01-18-18. At this time | anticipate no issues.

Please let me know if you have any questions.

Thanks, Steve

2018-00934/001215
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From: Butterfield, Justin (HHS/QCR) -
Sent: 10 Jan 2018 23:25:35 +0000
To: Noronha, Maya (HHS/OCR)
Cc: Hyams, David (HHS/OCR);Ancalle, Mandi (HHS/OCR) (CTR)
Subject: Consclence Reg Polish - Pre Page 38
- Attachments: Consclence Reg with draft responses to clearance comments as mmn

provide....docx

Maya,

Attached ate my polishing edits to the portion pre page 38 (History of OCR Enforcement). Note that this
section is being rovised by David and Mandi, but David said that their revisions will take a while so I
should go ahead and do the polish now,

David and Mandi, you may want to base your revisions on this version sinee it has some typo, punetuation,
grammanr edits.

Justin
[x]
Justin E. Butterfield
Senior Advisor
Office for Civil Rights
1.8, Department of Health & Human Services

Office: (202) 969-3806
e —

2018-00934/001217
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H H S . g OV . U.8. Department of Health & Human Services

FOR IMMEDIATE RELEASE Contact: HHS Press Office
January 19, 2018 202-690-6343

media@hhs.gov

HHS Takes Major Acﬁons to Protect Conscience Rights and Life

On Friday, January 19, 2018,%h_e Department of Health and Human Services (HHS) announced two major
actions to protect life and the conscience rights of Americans.

'HHS' Centers for Medicare & Medicaid Services (CMS) is issuing new guidance to state Medicaid
directors restoring state flexibility to decide program standards. The letter issued today rescinds 2016
guidance that specifically restricted states’ ability to take certain actions against family-planning 'providers
that offer abortion services.

Additionally, HHS’ Office for Civil Rights (OCR) is announcing a new proposed rule to enforce 25 existing
statutory conscience protections for Americans involved in HHS-funded programs, which protect people
from being coerced into participating in activities that violate their consciences, such as abortion,
sterilization, or assisted suicide.

“Today’é actions represent promises kept by President Trump and a rollback of policies that had
prevented many Americans from practicing their profession and following their conscience at the same
time," said Acting HHS Secretary Eric D. Hargan. “Americans of faith should feel at home in our health
system, not discriminated against, and states should have the right to take reasonable steps in overseeing
their Medicaid programs and being good stewards of public funds.”

‘America’s doctors and nurses are dedicated to saving lives and should not be bullied out of the practice
of medicine simply because thgy object to performing abortions against their conscience,” said OCR
Director Roger Severino. “Conscience protection is a civil right guaranteed by laws that too often haven't
been enforced. Today's proposed rule will provide our new Conscience and Religious Freedom Division
with enforcement tools that will make sure our conscience laws are not empty words on paper, but
guarantees of justice to victims of unlawful discrimination,”

Background
New Draft Conscience Regulation

* The proposed rule provides practical protections for Americans’ conscience rights and is modelled on
existing regulations for other civil rights laws. '

https://www.hhs,gov/about/news/2018/01/19/hhs-takes-major-actions-protect-conscience-r... 10/8/2019




HHS Toe@SPador X624 02o\bclConioRabimaptd 3Rt 3irdilgasLg4+0/19  Page 45ppidbor 3

+ The laws undergirding the proposed regulation include the Coats-Snowe, Weldon, and Church
Amendments, as well as parts of Medicare, Medicaid, the Affordable Care Act, and others (25 statutes
in total). '

* The proposed rule applies to entities that receive funds through programs funded or administered in
whole or in part through HHS.

« The pfoposed rule requires, for instance, that entities applying for federal grants certify that they are
* complying with the above-mentioned conscience-protection statutes.

+ Since President Trimp took office, OCR has stepped up enforcement of these conscience statutes,
‘ many of which saw little to no enforcement activity under the previous administration.

+ The proposed rule includes a public comment period of 60 days.

+ Friday’s proposed rule follows the announcement on Thursday of a new Conscience and Religious
Freedom Division in OCR, charged with implementing the proposed regulation as finalized and
enforcing statutes that protect individuals and organizations from being compelled to participate in
procedures such as abortion, sterilization, and assisted suicide when it would violate their religious
beliefs or moral .convictions.

New Medicaid Gufdanoe Restoring State Flexibility

» On Friday, January 19, 2018, CMS issued a State Medicaid Director Letter restoring state flexibility to
establish reasonable standards for thelr Medicaid programs.

+ The letter rescinded an April 2016 guidance (State Medicaid Directors Letter #16-005), which limited
states’ long-standing authority to regulate providers operating within their states.

» The 2016 letter had said that states that attempted to protect the integrity of their program standards by
disqualifying abortion providers from their Medicaid programs would come under CMS scrutiny, and
would be required to present to CMS evidence of criminal action or unfitness to perform healthcare
services. '

+ As stated in the Friday letter to state Medicaid directors, CMS is concerned that the 2016 letter may
have gone beyond merely interpreting what the statute and current regulations require.

+ This decision returns CMS policy to what it was prior to the issuance of the 2016 letter.

» States will still be required to comply with all applicable statutory and regulatory requirements, including
the requirement that provider qualification standards be reasonable.

The new State Medicaid Directors Letter is here: hitps://www.medicaid.gov/federal-policy-
guidance/downloads/smd18003.pdf - PDF

https://www.hhs.gov/about/news/2018/01/19/hhs-takes-major-actions-protect-conscience-r... 10/8/2019
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The conscience regulation can be found in the Federal Register here:

https /Imww.federalregister.gov/documents/2018/01/26/2018-01226/protecting-statutory-conscience-
rights-in-health-care-delegations-of-authority

i

Note: All HHS prass releases, fact sheets and qlher news materlals are avallable at hitps:/fwww,hhs.gov/news.
Like HEHS on Facebook iz, follow HHS on Twitter @HHSaoy i, and sign up for HHS Emall Updates.

Last revised: January 19, 2018

https://www.hhs.gov/about/news/2018/01/19/hhs-takes-major-actions-protect-conscience-r... 10/8/2019
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XAVIER BECERRA

Attorney General of California

KATHLEEN BOERGERS, State Bar No. 213530
NELIN. PALMA, State Bar No. 203374

1300 I Street, Suite 125, P.O. Box 944255
Sacramento, CA 94244-2550

Tel: (916) 445-2482; Fax: (916) 322-8288
E-mail: Neli.Palma@doj.ca.gov

Attorneys for Plaintiff State of California, by
and through Attorney General Xavier Becerra

JAMES R. WILLIAMS, State Bar No. 271253
County Counsel

GRETA S. HANSEN, State Bar No. 251471
LAURA S. TRICE, State Bar No. 284837
MARY E. HANNA-WEIR, State Bar No. 320011
SUSAN P. GREENBERG, State Bar No. 318055
H. LUKE EDWARDS, State Bar No. 313756
Office of the County Counsel, Co. of Santa Clara
70 West Hedding Street, East Wing, 9th FI.
San José, CA 95110-1770

Tel: (408) 299-5900; Fax: (408) 292-7240
Email: mary.hanna-weir@cco.sccgov.org
Attorneys for Plaintiff County of Santa Clara

DENNIS J. HERRERA, State Bar No. 139669

City Attorney

JESSE C. SMITH, State Bar No. 122517

RONALD P. FLYNN, State Bar No. 184186
YVONNE R. MERE, State Bar No. 173594

SARA J. EISENBERG, State Bar No. 269303
JAIME M. HULING DELAYE, State Bar No. 270784
City Hall, Rm 234, 1 Dr. Carlton B. Goodlett Pl.
San Francisco, CA 94102-4602

Tel: (415) 554-4633, Fax: (415) 554-4715
E-Mail: Sara.Eisenberg@sfcityatty.org
Attorneys for Plaintiff City and County of San
Francisco

LEE H. RUBIN, State Bar No. 141331

Mayer Brown LLP

3000 El Camino Real, Suite 300,

Palo Alto, CA 94306-2112

Tel: (650) 331-2000, Fax: (650) 331-2060

Email: lrubin@mayerbrown.com

Attorneys for Plaintiffs County of Santa Clara, et
al.

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

CITY AND COUNTY OF SAN FRANCISCO,
Plaintiff,

VS.
ALEX M. AZAR 1], et al.,

Defendants.

No. C 19-02405 WHA
Related to

No. C 19-02769 WHA
No. C 19-02916 WHA

STATE OF CALIFORNIA, by and through
ATTORNEY GENERAL XAVIER BECERRA,

Plaintiff,
VS.
ALEX M. AZAR, et al.,

Defendants.

SUPPLEMENTAL DECLARATION OF
DR. RANDI C. ETTNER, PH.D. IN
SUPPORT OF PLAINTIFFS’ MOTION
FOR SUMMARY JUDGMENT AND
OPPOSITION TO DEFENDANTS’
MOTION TO DISMISS OR, IN THE
ALTERNATIVE, FOR SUMMARY

COUNTY OF SANTA CLARA, et al.
Plaintiffs,

VS.

U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES, et al.,

Defendants.

JUDGMENT
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I, Dr. Randi C. Ettner, declare as follows:

1. As detailed in my September 8, 2019 declaration submitted in support of the
plaintiffs’ motion for summary judgment, [ am a licensed clinical and forensic psychologist with a
specialization in the diagnosis, treatment, and management of gender dysphoric individuals. I also
am the secretary and a member of the Board of Directors of the World Professional Association of
Transgender Health (WPATH), and an author of the WPATH Standards of Care for the Health of
Transsexual, Transgender and Gender Nonconforming People (7th version).

2. I have been retained by counsel for Plaintiffs Trust Women Seattle, Los Angeles
LGBT Center, Whitman-Walker Clinic, Inc. d/b/a Whitman-Walker Health, Bradbury-Sullivan
LGBT Community Center, Center On Halsted, Hartford Gyn Center, Mazzoni Center, Medical
Students For Choice, AGLP: The Association Of LGBTQ+ Psychiatrists, American Association of
Physicians for Human Rights d/b/a Glma: Health Professionals Advancing LGBTQ Equality,
Colleen Mcnicholas, Robert Bolan, Ward Carpenter, Sarah Henn, and Randy Pumphrey as an
expert in connection with the above-captioned matter.

3. I submit this supplemental declaration in response to the Court’s September 24,
2019 Notice Regarding Briefing requesting that the parties address “whether the word ‘sterilization’
as used in the Church Amendments was intended to cover transgender medical operations and/or
gender reassignment surgery.”

4. Attached as Exhibit A is a bibliography of additional relevant medical and scientific
materials [ have relied upon in forming the opinions herein, in addition to my years of experience
and those already listed in my September 8, 2019 declaration.

5. If called to testify in this matter, I would testify truthfully and based on my expert

opinion.

-1-

DECLARATION OF RANDI C. ETTNER, PH.D. ISO MOTION FOR SUMMARY JUDGMENT,
CASE NO. 5:19-CV-2916
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L. EXPERT OPINIONS

6. A sterilization procedure is a medical procedure performed as a form of permanent
birth control. Thus, a sterilization procedure is one that is intended to function as a form of
permanent contraception.

7. The American College of Obstetricians and Gynecologists defines sterilization as
“a permanent method of birth control.” The U.S. Department of Health and Human Services
similarly defines sterilization as “a form of contraception (birth control) that is meant to be
permanent.”

8. By contrast, gender-affirming health care, such as hormone replacement therapy or
gender confirmation surgery (also known as gender reassignment surgery), are not sterilization
procedures because they are not performed for the purpose of contraception. Gender-affirming
health care is medically necessary for the treatment of gender dysphoria and can be life-saving for
transgender individuals diagnosed with gender dysphoria.

0. To be sure, studies document how transgender individuals desire to have children
and form families just like any other person (De Roo, et al., 2016; Wierckx, et al., 2012; De Sutter,
et al., 2002). Indeed, a majority of transgender men desire to have children (Wierckx, et al., 2012).

10. Some transgender people can, and sometimes do, seek to preserve their ability to
have children before undergoing any gender affirming medical procedure that will have an
incidental effect on their fertility. Others, who have commenced cross-sex hormone therapy and
choose to conceive, can stop hormonal treatment and stimulate reproductive organs.

11.  There is documented evidence of transgender men becoming pregnant affer
transitioning and having undergone cross-sex hormone therapy (Light, et al., 2014; Wierckx, et al.,
2012). Thus, transgender men are achieving pregnancy after having transitioned socially,

medically, or both.

2.

DECLARATION OF RANDI C. ETTNER, PH.D. ISO MOTION FOR SUMMARY JUDGMENT,
CASE NO. 5:19-CV-2916
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12.  Among the options available for fertility preservation to transgender men are: (1)
embryo banking; (2) oocyte banking; and (3) ovarian tissue cryopreservation (De Roo, et al., 2016;
Finlayson, et al., 2016). Transgender women can also preserve their fertility through
cryopreservation of sperm (De Roo, et al., 2016).

13. The options for fertility preservation available to transgender patients are no
different from those available to cancer patients undergoing treatments, including chemotherapy
and radiation, which can lead to infertility, a field known as oncofertility (Finlayson, et al., 2016).

14. It makes sense that the options for fertility preservation available to transgender
patients are the same as those available to cancer patients. In both instances, the patient is obtaining
medical treatment that may have an incidental effect on fertility, but which is obtained for the
primary purpose of treating a medical condition and not for contraception. For example, a
hysterectomy may be medically necessary for the treatment and alleviation of a transgender man’s
gender dysphoria, just as hysterectomy may be medically necessary for the treatment of uterine
cancer or endometriosis.

15.  Lastly, longitudinal studies show that gender confirmation surgery has been linked
with a reduction in the need for mental health treatment for transgender patients (Branstrom, et al.,
2019).

16.  In other words, gender affirming health care is not a sterilization procedure. It is
not performed for the purposes of contraception. Rather, gender affirming health care, including
hormone replacement therapy and gender confirmation surgery, is medically necessary for the
treatment and alleviation of a transgender patient’s gender dysphoria, which is a serious medical
condition that can result in significant clinical distress, debilitating depression, and suicidality.

/1

1

-3.

DECLARATION OF RANDI C. ETTNER, PH.D. ISO MOTION FOR SUMMARY JUDGMENT,
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I declare under penalty of perjury under the laws of the United States of America that the
foregoing 1s true and correct,
Dated this f{' day of October, 2019,

Respectfully submitted,

Dv. @LLM{ CHIN}(A_—,

Dr. Randi C, Ettner

-4-

DECLARATION OF RANDI C. ETTNER. PH.D. ISO MOTION FOR SUMMARY JUDGMENT,
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