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RULE 35(b)(1) STATEMENT

En banc review is necessary because the panel’s decision conflicts with prior
decisions of this Court and the U.S. Supreme Court and because this proceeding
presents questions of exceptional importance and conflicts with authoritative
decisions of other United States Courts of Appeals.

First, contrary to Ninth Circuit precedent and precedent in other Circuits, the
panel held that Defendants waived their Seventh Amendment right to a jury trial by
participating in a prelimmary injunction hearing during which neither side
understood or received clear and unambiguous notice that the district court intended
to convert the hearing to a final trial on the merits. Lacy v. Cook Cty., lllinois, 897
F.3d 847, 860 (7th Cir. 2018); Lamex Foods, Inc. v. Audeliz Lebron Corp., 646 F.3d
100, 107 (1st Cir. 2011); White v. McGinnis, 903 F.2d 699, 703 n.10 (9th Cir. 1990)
(en banc); Royal Am. Managers, Inc. v. IRC Holding Corp., 885 F.2d 1011, 1018
(2d Cir. 1989); Millner v. Norfolk & W. R. Co., 643 F.2d 1005, 1011 (4th Cir. 1981);
Bowles v. Bennett, 629 F.2d 1092, 1094 (5th Cir. 1980)

Second, the panel’s watered-down application of the Eighth Amendment
deliberate indifference standard to the provision of gender confirmation surgery
(GCS) conflicts with decisions reached by the First, Fifth, Seventh, and Tenth
Circuit Courts of Appeals and the U.S. Supreme Court. Campbell v. Kallas, No. 18-
2075, 2019 WL 3886912 (7th Cir. Aug. 19, 2019); Gibson v. Collier, 920 F.3d 212
(5th Cir. 2019); Lamb v. Norwood, 899 F.3d 1159 (10th Cir. 2018); Kosilek v.
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Spencer, 774 F.3d 63 (1st Cir. 2014) (en banc); and Farmer v. Brennan, 511 U.S.
825, 837 (1994).

Third, the panel’s application of the Prison Litigation Reform Act (PLRA)
conflicts with precedent from this Circuit and the Eleventh Circuit Court of Appeals.
United States v. Sec’y, Fla. Dep’t of Corr., 778 F.3d 1223, 1228 (11th Cir. 2015);
Armstrong v. Schwarzenegger, 622 F.3d 1058 (9th Cir. 2010); Oluwa v. Gomez, 133
F.3d 1237 (9th Cir. 1998).

ARGUMENT

L. THE PANEL’S DECISION VIOLATES DEFENDANTS’
CONSTITUTIONAL RIGHT TO A JURY TRIAL

The panel’s erroneous conclusion that Defendants waived their right to a jury
trial by participating in the preliminary injunction hearing conflicts with U.S.
Supreme Court, Ninth Circuit, and other Circuits’ precedent. The district court never
provided notice that it intended to convert the hearing to a trial on the merits. In fact,
on appeal all parties argued that they did not consider the hearing a trial on the merits.
Moreover, the panel itself issued a limited remand for the district court to clarify
whether it converted the hearing. Thus, it was error to hold that Defendants had
clear and unambiguous notice the truncated hearing was converted to a full trial on

the merits.
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A.  The District Court Failed to Provide Clear and Unambiguous
Notice that it Intended to Hold a Bench Trial.

The law regarding converting a preliminary injunction hearing to a trial on the
merits is well established. “[I]t is generally inappropriate for a federal court at the
preliminary-injunction stage to give a final judgment on the merits.” Univ. of Texas
v. Camenisch, 451 U.S. 390, 395 (1981). “Should an expedited decision on the
merits be appropriate, Rule 65(a)(2) of the Federal Rules of Civil Procedure provides
a means of securing one.” /d. Under Rule 65(a)(2), “the court may advance the trial
on the merits and consolidate it with the hearing.” Fed. R. Civ. P. 65. However, the
court must provide “clear and unambiguous notice either before the hearing
commences or at a time which will afford the parties a full opportunity to present
their respective cases.” Isaacson v. Horne, 716 F.3d 1213, 1220 (9th Cir. 2013)
(alteration omitted) (quoting Air Line Pilots Ass'n Int'l v. Alaska Airlines, Inc., 898
F.2d 1393, 1397 (9th Cir. 1990); Camenisch, 451 U.S. at 395.

All parties agreed in briefing on appeal that they did not consider the hearing
to be a final trial on the merits. (Dkt. 13-1 71-72; Dkt. 32-1 at 28-29). In addition,
the panel itself could not determine if the hearing was converted to a final trial on
the merits. As a result, the panel issued a limited remand, asking the district court to
“clarify whether, as part of its ruling on [Plaintiff]’s motion for preliminary
injunction, the district court also granted permanent injunctive relief” and to “clarify

whether [the district court] concluded that [Plaintiff] actually succeed on the merits
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of her Eighth Amendment claim for permanent injunctive relief.” (Dkt. 90 at 3-4)
(emphasis added)). Nevertheless, the panel held that two vague statements during
the hearing provided adequate notice to Defendants. (Slip Op. at 83). The panel’s
finding is inconsistent with its own actions. If it was unclear to the panel after review
of the record and transcript, it was certainly unclear at the time of the hearing.

Moreover, the district court’s statement after the hearing had already begun
did not provide clear and unambiguous notice of consolidation. The court merely
stated that “it’s hard for me to envision this hearing being anything but a hearing on
a final injunction at least as to that part of the relief requested.” (ER 985). However,
Plaintiff’s motion was always postured as a “Motion for Preliminary Injunction™ and
Plaintiff never moved to consolidate the hearing. Likewise, the court never cited
Rule 65 and never stated that it intended to convert the hearing to a final trial on the
merits. Consequently, the parties only prepared for a hearing on a preliminary
injunction, not for a final trial on the merits.

The court’s comments in court after the hearing concluded, and in its
subsequent order, are irrelevant because they were not provided before the hearing
and, hence, did not give Defendants clear and unambiguous notice of consolidation.
Regardless of timing, these statements did not provide clear and unambiguous notice
and the parties did not consider or treat the hearing as a final trial. As counsel for

Defendants noted on the last day of the hearing, “[w]e filed a lot of declarations
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because we knew, with this not being a full trial and having only three days, there
was no way to possibly get to all of [those witnesses].” (ER 138 (emphasis added)).

Despite failing to clearly communicate its intentions to the parties, the court
after the hearing stated that it had “kind of treated this hearing as the final hearing.”
(ER 365-66 (emphasis added)). However, the court demonstrated the ambiguity of
the 1ssue, asking counsel “can we even really consider at least the sex reassignment
surgery on anything short of a final injunction hearing?” (/d.). The court further
indicated that it had not converted the hearing to a trial when it ordered that “a

mandatory preliminary injunction should issue . . . .” (ER 44 (emphasis added)).

Additionally, after 1ssuing the preliminary injunction, the district court added to this
ambiguity when it stated it did not need to stay “the argument for permanent
injunctive relief and the claim for damages™ while this appeal was pending. (Dkt.
92-2 at 10).!

B. The District Court’s Failure to Provide Notice Violated
Defendants’ Right to a Jury Trial.

Failing to “give indisputably clear notice of consolidation™ violates a litigant’s

right to a jury trial 2 Lamex Foods, Inc., 646 F.3d at 107. Rule 65(a)(2) specifically

tIn its order in response to the limited remand, the district court stated that the
hearing was intended to be “a full trial on the merits,” but also that it was
“reissue[ing] the preliminary injunction . . . .” (Dkt. 91 at 2, 8 (emphasis added)).
Hence, it is still unclear whether the district court held a final trial on the merits.

2 Failing to give clear and unambiguous notice also “violates well-established
notions of due process.” Anderson v. Davila, 125 F.3d 148, 158 (3d Cir. 1997); K-
Mart Corp. v. Oriental Plaza, Inc., 875 F.2d 907, 913 (1st Cir. 1989); Michenfelder

5
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requires that “the court must preserve any party’s right to a jury trial.” Fed. R. Civ.
P. 65(a)(2). “In some cases, the parties might waive their jury trial rights by
consenting to consolidation and participating in the hearing on permanent injunctive
relief before trying any overlapping legal claims to a jury.” Lacy, 897 F.3d at 859
(emphasis omitted). However, “[a] valid waiver in a civil trial must be made
knowingly and voluntarily based on the facts of the case.” Palmer v. Valdez, 560
F.3d 965, 968 (9th Cir. 2009) (quotation marks and citation omitted). Moreover,
courts must “indulge every reasonable presumption against the waiver of the jury
right.” White, 903 F.2d at 703 n.10. Thus, absent “indisputably clear notice of
consolidation,” participating in a hearing does not waive the party’s right to a jury
trial. Lamex Foods, Inc., 646 F .3d at 107; Lacy, 897 F.3d at 860; White, 903 F.2d at
703 n.10 (noting that “unwittingly” participating in bench trial does not constitute
knowing waiver); Royal Am. Managers, Inc., 885 F.2d at 1018; Millner, 643 F.2d at
1011; Bowles, 629 F.2d at 1094.

On appeal, Defendants argued that “the district court erred to the extent it

transformed the preliminary injunction hearing to a final trial on the merits, because

v. Sumner, 860 F.2d 328, 337 (9th Cir. 1988). Absent clear notice, the parties might
not treat the hearing as a final trial on the merits and might not present all the material
evidence to the court. Michenfelder, 860 F.2d at 337. Defendants were not allowed
to present all material evidence at the hearing. Only limited discovery was allowed
before the hearing. Defendants were collectively allowed merely 8 hours to present
their entire case, including opening, closing, and objections. This prohibited
Defendants from providing live testimony from a number of witnesses, including
other medical providers. (ER 138).
6
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it violated Defendants’ right to a jury trial under the Seventh Amendment.” (Dkt.
13-1 at 74). As discussed above, the parties did not knowingly participate in a final
trial on the merits and there was not clear and unambiguous notice of consolidation.
(ER 138). “[B]y granting a permanent injunction without clear notice of
consolidation, and then affording preclusive effect to its own findings of fact on
central disputed questions, the court deprived the defendants of their right to a jury
trial.” Lacy, 897 F.3d at 860.
II. THE PANEL’S APPLICATION OF THE DELIBERATE
INDIFFERENCE STANDARD CONFLICTS WITH PRECEDENT

FROM THE FIRST, FIFTH, SEVENTH, AND TENTH CIRCUIT
COURTS OF APPEALS.

En banc review is critical because the panel expanded the deliberate
indifference standard well beyond prior precedent, by extending liability to include
medical decisions that may only arise to mere negligence or medical malpractice.
The panel’s decision upends decades of sound jurisprudence providing necessary
deference to the professional judgments of individual prison medical providers
charged with making complicated treatment decisions for their incarcerated patients.
In finding deliberate indifference in this case, the panel ignored conflicting case law
around the country, critical testimony on the record, and an ever-evolving medical
debate regarding transgender health care in prison.

“Deliberate indifference is a high legal standard.” Toguchi v. Chung, 391 F.3d

1051, 1060 (9th Cir. 2004). A medical provider displays deliberate indifference only
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if the provider “knows of and disregards an excessive risk to inmate health or safety;
the [provider] must both be aware of facts from which the inference could be drawn
that a substantial risk of serious harm exists, and [the provider] must also draw the
inference.” Farmer v. Brennan, 511 U.S. 825, 837 (1994). Consequently, “Eighth
Amendment doctrine makes clear that a difference of opinion between a physician
and the prisoner—or between medical professionals—concerning what medical care
1s appropriate does not amount to deliberate indifference.” Hamby v. Hammond, 821
F.3d 1085, 1092 (9th Cir. 2016) (emphasis added) (quotation marks, citation, and
alteration omitted).

“IT]o prevail on a claim involving choices between alternative courses of
treatment, a prisoner must show that the chosen course of treatment ‘was medically
unacceptable under the circumstances,” and was chosen ‘in conscious disregard of
an excessive risk to [the prisoner’s] health.”” Toguchi, 391 F.3d at 1058 (alteration
in original) (quoting Jackson v. McIntosh, 90 F.3d 330, 332 (9th Cir. 1996)). “A
medical professional is entitled to deference in treatment decisions unless no
minimally competent professional would have so responded under those
circumstances.” Campbell, 2019 WL 3886912, at *7 (quoting Sain v. Wood, 512
F.3d 886, 894-95 (7th Cir. 2008)). Deference to prison medical providers is
especially appropriate in cases involving whether to provide GCS to inmates with
gender dysphoria because the standards for treating such immmates are not well-

defined. Kosilek v. Spencer, 774 F.3d 63, 87 (1st Cir. 2014) (en banc).
8
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Prior to the panel’s decision, “no case clearly established a right to gender-
dysphoria treatment beyond hormone therapy.” Campbell v. Kallas, No. 18-2075,
2019 WL 3886912, at *11 (7th Cir. Aug. 19, 2019). Instead, all other Circuits to
address the issue have held that prison medical providers were not deliberately
indifferent when they did not recommend GCS to gender dysphoric inmates. Gibson
v. Collier, 920 F.3d 212 (5th Cir. 2019); Lamb v. Norwood, 899 F.3d 1159 (10th Cir.
2018); Kosilek v. Spencer, 774 F.3d 63 (1st Cir. 2014) (en banc). These cases
demonstrate there is significant disagreement in the medical community regarding
the treatment of gender dysphoria and when to recommend GCS in particular.
Gibson, 920 F.3d at 224 (noting that GCS “is fiercely debated within the medical
community”); Lamb, 899 F.3d at 1162 (noting “disagreement within the medical
community”); Kosilek, 774 F.3d at 89 (noting “the breadth and variety of acceptable
treatments for [gender dysphoria] within the medical community™). This
disagreement practically precludes a finding of deliberate indifference based on a
failure to recommend GCS. Gibson, 920 F.3d at 225. Indeed, in Gibson, the Fifth
Circuit considered the injunction issued in this case and observed that the district
court inappropriately “took sides in an on-going medical debate” and that the
injunction “should not survive appeal.” /d.

In direct conflict with this precedent, the panel held that it was medically
unacceptable for Plaintiff’s treating psychiatrist, Dr. Eliason, to recommend

hormone therapy and counseling rather than GCS. According to the panel, Dr.

9
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Eliason’s decision was medically unacceptable because it impermissibly deviated
from the World Professional Association of Transgender Health Standards of Care
for the Health of Transsexual, Transgender, and Gender Nonconforming People
(“WPATH™). (Slip Op. at 59). The panel characterized the WPATH as “the gold
standard on this issue.” (/d. at 54-55).

The panel’s conclusion 1s based on a faulty premise: the standards
promulgated by professional groups and organizations, such as WPATH “simply do
not establish the constitutional minima; rather, they establish goals recommended by
the organization in question.” Bell v. Wolfish, 441 U.S. 520, 543 n.27 (1979).
Moreover, as other Circuit Courts and WPATH’s own members have recognized,
the WPATH standards are not the “gold standard.” In Kosilek, the district court had
appointed an independent expert, Dr. Stephen Levine, “to assist in determining what
constituted the medical standard of treatment for [gender dysphoria].” 774 F.3d at
68-82. Dr. Levine, “had helped to author the fifth version of the [WPATH] Standards
of Care” and was the Chairman of what is now known as WPATH. /d. Dr. Levine
testified that WPATH was, in part, an advocacy group for transgender individuals,
there was a lack of rigorous research in the field, and “treatment of [gender
dysphoria] was an evolving field, in which practitioners could reasonably differ in
their preferred treatment methods.” /d. at 78-79.

This First Circuit is not alone. The Fifth Circuit recently “agree[d] with the

First Circuit that WPATH does not reflect medical consensus, and that in fact there

10
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is no medical consensus at this time.” Gibson, 920 F.3d at 223. Rather, WPATH
provides “imperfect guides for treating gender dysphoria in prison.” Campbell, 2019
WL 3886912, at *4.

Even if the WPATH establishes the “gold standard,” which it does not, the
panel incorrectly concluded that GCS was medically necessary under WPATH. To
qualify to receive GCS, the WPATH requires that the patient first spend “12
continuous months living in a gender role that 1s congruent with [the patient’s]
gender identity.” (Slip Op. at 18). This “real-life experience” requirement “was
designed to test the patients’ capacity to function as a female in the community by
mastering the demands of family, social relationships, educational accomplishment,
and vocational performance. Such experiences and relationships . . . are not a part of
[an inmate’s] daily life in prison.” Kosilek, 774 F.3d at 78 (ellipsis and alteration
omitted).

Experts across the country in other cases have recognized that incarceration
does not satisfy this “real-life” experience requirement. In Campbell, the Wisconsin
Department of Correction hired Cynthia Osborne to evaluate the plaintiff for GCS.
2019 WL 3886912, at *3. “Osborne is a gender-dysphoria expert and has consulted
on numerous cases [of gender dysphoria] for prison systems around the country.” /d.
“Osborne explained that the 12-month real-life experience required by the
[WPATH] could not be fully implemented in the prison setting.” /d. She further

stated that “many gender dysphoria experts believe that the challenges of completing

11
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a valid real-life experience in the context of incarceration present a formidable
obstacle to [GCS].” /d. at *4 (quotation marks, alterations, and ellipsis omitted).
Similarly, the First Circuit found “no support for the district court’s conclusion that
no reasonable medical expert could opine that [plaintiff] lacked real-life experience,
particularly in light of the contrary testimony from medical experts concerning the
range of social, environmental, and professional considerations that are necessary to
constitute a real-life experience under the Standards of Care.” Kosilek, 774 F.3d at
88.

Consistent with this view, Dr. Eliason concluded that GCS was not medically
necessary for Plaintiff. The evidence indicated that Plaintiff had not lived for 12
months as a female outside of prison. (Dkt. 13-1 at 2-5). Notably, Plaintiff was
eligible for parole at the time of Dr. Eliason’s April 2016 GCS assessment, and Dr.
Eliason concluded that it was better for her to wait until she got out of prison so she
could experience life as a female with family and friends before undergoing GCS.
(ER 159-160; 827-829.) Defendants’ experts agreed that Plaintiff had not met the
real-life experience requirement because she had not presented as female outside of
prison. (Dkt. 13-1 at 21-22).

Nevertheless, the panel held that incarceration indisputably meets the real-life
experience requirement. (Slip Op. at 56). According to the panel, “nothing in the

WPATH Standards of Care or the law™ supports a contrary view. (/d.). The panel’s

12
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decision conflicts with the opinions of gender dysphoria experts across the country,
Defendants” expert witnesses, and Dr. Eliason.

Even if Dr. Eliason did not follow the WPATH, the evidence presented in this
case confirms that Dr. Eliason was not subjectively reckless in treating Plaintiff. See
Farmer, 511 U.S. at 839. At her assessment, Plaintiff reported experiencing
“improvement in gender dysphoria on hormone replacement”™ but “ongoing
frustrations stemming from [her| current anatomy.” (ER 1730). Dr. Eliason noted
that “Medical Necessity for [GCS] is not very well defined and is constantly shifting
... and gave several examples of situations that could require GCS. (/d.). Dr.
Eliason further noted that “[t]here may also be other situation[s] which could be
determine[d] as medically necessary as more information becomes available.” (/d.).
Dr. Eliason exercised his medical judgment, as Plaintiff’s primary psychiatrist since
2012, and determined “[f]or the time being . . . the combination of hormonal
treatment and supportive counseling is sufficient for [Plaintiff’s] gender dysphoria.”
(Id.). This recommended course of treatment did not constitute deliberate
indifference. See Kosilek, 774 F.3d at 86-87 (holding that providing hormonal
treatment and psychotherapy rather than GCS was medically acceptable and not
deliberate indifference).

After assessing Plaintiff, Dr. Eliason consulted with Dr. Jeremy Stoddart, a
psychiatrist; Dr. Murray Young, Corizon’s Regional Medical Director in Idaho; and

Jeremy Clark, a WPATH member who was undisputedly qualified to make decisions
13
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under WPATH... (Dkt. 13-1 at 14-17). Unfortunately, not all of these providers were
permitted to testify at the preliminary injunction hearing due to the time constraints
imposed by the court. Notwithstanding, these providers universally agreed that Dr.
Eliason should not recommend GCS for Plaintiff, given Plaintiff’s complex and
individual circumstances. (/d.). In addition, Mr. Clark testified that Dr. Eliason’s
2016 assessment remained correct. (/d.). The opinions of these providers
demonstrate both that Dr. Eliason’s judgment was medically acceptable and that Dr.
Eliason lacked the requisite “subjective recklessness” necessary to establish
deliberate indifference. See Farmer, 511 U.S. at 839.

Notably, the district court never addressed the opinions of any of these
medical providers and experts or questioned their credibility. (See ER 1-45). Despite
the district court’s failure to address this evidence, the panel rejected the opinions of
these providers. (Slip Op. at 63). However, the opinions of these providers
demonstrate a disagreement among medical professional, which is not deliberate

indifference as a matter of law. See Hamby, supra.

III. THE PANEL’S APPLICATION OF THE PLRA CONFLICTS WITH
PRECEDENT FROM THIS CIRCUIT AND THE ELEVENTH
CIRCUIT COURT OF APPEALS.?

Under the PLRA, “[t]he court shall not grant or approve any prospective relief

unless the court finds that such relief is narrowly drawn, extends no further than

3 If the district court granted a preliminary injunction rather than a permanent
injunction, then the injunction automatically expired 90 days after it was issued. 18
14
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necessary to correct the violation of the Federal right, and is the least intrusive means
necessary to correct the violation of the Federal right.” 18 U.S.C. § 3626. The Ninth
Circuit interprets the PLRA “to mean just what it says-before granting prospective
injunctive relief, the trial court must make the findings mandated by the PLRA.”
Oluwa v. Gomez, 133 F.3d 1237, 1239 (9th Cir. 1998). Under Ninth Circuit
precedent, the PLRA does not require “paragraph by paragraph” findings. However,
the district court must at least make an “overall statement[] . . . that the need-
narrowness-intrusiveness standard has been met.” Armstrong v. Schwarzenegger,
622 F.3d 1058, 1071 (9th Cir. 2010). In contrast, the Eleventh Circuit “read[s] §
3626(a)(1) to require particularized findings that each requirement imposed by the
preliminary injunction satisfies each of the need-narrowness-intrusiveness criteria.”
United States v. Sec’y, Fla. Dep’t of Corr., 778 F.3d 1223, 1228 (11th Cir. 2015).
Thus, there is a conflict between the Ninth and Eleventh Circuits’ precedents.
Additionally, the district court’s order failed to meet either the Ninth or
Eleventh Circuit standard. In its order, the district court briefly recited the need-
narrowness-intrusiveness standard in its statement of the law but then never
mentioned the standard again. Thus, the district court never made the required

22

overall statement that “the need-narrowness-intrusiveness standard has been met.

U.S.C. § 3626(a)(2). In response to the panel’s limited remand, the district court
“reissue[d] the preliminary injunction” on May 31, 2019. (Dkt. 91 at 6). It has now
been more than 90 days since the district court reissued the preliminary mjunction.
Consequently, it has expired.

15
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Armstrong, 622 F .3d at 1070. The panel’s decision that a district court need not make
explicit findings that the need-narrowness-intrusiveness standard had been met
ignores the plain text of the statue and conflicts with Oluwa and Armstrong. (Slip
Op. at 44) Moreover, the panel’s decision renders the word “finds” in the PLRA
superfluous.
CONCLUSION

The panel’s decision conflicts with precedent from the U.S. Supreme Court,
this Circuit, and other Circuits on matters of exceptional importance. Rehearing en
banc 1s necessary and appropriate.

This 6" day of September, 2019.

s/ Dylan A. Eaton
Dylan A. Eaton, ISB #7686

s/ Brady J. Hall
Brady J. Hall, ISB #7873
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