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Five states—
Alabama, Georgia,
Mississippi, North
Carolina and Texas—
do not have a public
accommodation law
for nondisabled
individuals. All states
with a public
accommodation law
prohibit discrimination

on the grounds of race, gender, ancestry and religion. In
addition, 18 jurisdictions prohibit discrimination based on
marital status, 25 prohibit discrimination based on sexual
orientation and 21 prohibit discrimination based on gender
identity. Nineteen jurisdictions also prohibit age-based
discrimination in areas of public accommodation.

 This chart lists those prohibitions, as well as the statute
which defines what areas count as places/areas of public
accommodation.

Public Accommodation Laws

Jurisdiction Statute Definition
Race/
Color

Sex /
Gender

Ancestry/
National
Origin

Religion/
Creed

Marital
Status

Sexual
Orientation

Gender
Identity Age

Alaska Alaska
Stat.
§18.80.230

Alaska Stat.
§18.80.300

X X X X X

Arizona Ariz. Rev.
Stat. §41-
1442

Ariz. Rev.
Stat. §41-
1441

X X X X

Arkansas Ark. Code
§16-123-
107

Ark. Code
§16-123-
102

X X X X

California Cal. Civ.
Code
§51[1]

X X X X X X X

Colorado Colo. Rev.
Stat. §24-
34-601

Colo. Rev.
Stat. §24-
34-601

X X X X X X X[2]

Connecticut Conn.
Gen. Stat.
§§46a-64,
81d

Conn. Gen.
Stat. §46a-
63

X X X X X X X X

Delaware Del. Code
tit. 6,
§4504

Del. Code
tit. 6, §4502

X X X X X X X X

Florida Fla. Stat. Fla. Stat. X X X X
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§§413.08,
760.08

§413.08

Hawaii Hawaii
Rev. Stat.
§489-3

Hawaii Rev.
Stat. §489-
2

X X X X   X X  

Idaho Idaho
Code §67-
5909

Idaho Code
§67-5902

X X X X        

Illinois Ill. Comp.
Stat. Ch.
775, §5/1-
102

Ill. Comp.
Stat. Ch.
775, §5/5-
101

X X X X X X X[3] X

Indiana Indiana
Code §22-
9-1-2

Indiana
Code §22-
9-1-3

X X X X        

Iowa Iowa Code
§216.7

Iowa Code
§216.2

X X X X   X X  

Kansas Kan. Stat.
§§44-1001

Kan. Stat.
§44-1002

X X X X        

Kentucky Ky. Rev.
Stat.
§§344.120,
145

Ky. Rev.
Stat.
§344.130

X X X X        

Louisiana La. Rev.
Stat.
§51:2247

La. Rev.
Stat.
§51:2232

X X X X       X

Maine Me. Rev.
Stat. tit. 5,
§§4552,
4591

Me. Rev.
Stat. tit. 5,
§4553

X X X X   X X[4]  

Maryland Md. Code,
State Gov’t
§20-304

Md. Code,
State Gov’t
§20-301

X X X X X X X X

Massachusetts Mass.
Gen. Laws
Ch. 272,
§98

Mass. Gen.
Laws Ch.
272, §92A

X X X X   X X  

Michigan Mich.
Comp.
Laws
§§37.1102,
2302

Mich.
Comp.
Laws
§37.2301

X X X X X X[11]   X

Minnesota Minn. Stat.
§363A.11

Minn. Stat.
§363A.03

X X X X X X X[5]  

Missouri Mo. Stat.
§213.065

Mo. Stat.
§213.010

X X X X        

Montana Mont.
Code §49-
2-304

Mont. Code
§49-2-101

X X X X X     X

Nebraska Neb. Rev.
Stat. §20-
134

Neb. Rev.
Stat. §20-
133

X X X X        

Nevada Nev. Rev.
Stat.
§651.070

Nev. Rev.
Stat.
§651.050

X X X X   X X  

New
Hampshire

N.H. Rev.
Stat. §354-
A:17

N.H. Rev.
Stat.
§155:39-A

X X X X X X   X

New Jersey N.J. Stat.
§10:5-12

N.J. Stat.
§10:5-5

X X X X X X X  
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New Mexico N.M. Stat.
§28-1-7(f)

N.M. Stat.
§28-1-2

X X X X   X X  

New York N.Y. Civil
Rights Law
§40-c[6]

N.Y.
Executive
Law §292

X X X X X X[12] X[12]  

North Dakota N.D. Cent.
Code §14-
02.4-14

N.D. Cent.
Code §14-
02.4-02

X X X X X     X

Ohio Ohio Rev.
Code
§4112.02

Ohio Rev.
Code
§4112.01

X X X X       X

Oklahoma Okla. Stat.
tit. 25,
§1402

Okla. Stat.
tit. 25,
§1401

X X X X       X

Oregon Or. Rev.
Stat.
§659A.403

Or. Rev.
Stat.
§659A.400

X X X X X X X[7] X

Pennsylvania Penn. Stat.
tit. 43,
§953

Penn. Stat.
tit. 43, §954

X X X X   X[13] X[13] X

Rhode Island R.I. Gen.
Laws §11-
24-2

R.I. Gen.
Laws §11-
24-3

X X X X   X X X

South Carolina S.C. Code
§45-9-10

S.C. Code
§45-9-10

X X[8] X X       X[9]

South Dakota S.D. Cod.
Laws §20-
13-23

S.D. Cod.
Laws §20-
13-1

X X X X        

Tennessee Tenn.
Code §4-
21-501

Tenn. Code
§4-21-102

X X X X       X

Utah Utah Code
§13-7-3

Utah Code
§13-7-2

X X X X        

Vermont Vt. Stat. tit.
9, §4502

Vt. Stat. tit.
9, §4501

X X X X X X X  

Virginia Va. Code
§2.2-3900

  X X X X X     X

Washington Wash.
Rev. Code
§49.60.215

Wash. Rev.
Code
§49.60.040

X X X X   X X[10]  

West Virginia W. Va.
Code §5-
11-2

W. Va.
Code §5-
11-3

X X X X       X

Wisconsin Wis. Stat.
§106.52

Wis. Stat.
§106.52

X X X X   X    

Wyoming Wyo. Stat.
§6-9-101

  X X X X        

District of
Columbia

D.C. Code
§2-1402.31

D.C. Code
§2-1401.02

X X X X X X X X

 

 

[1] California does not specify their anti-discrimination law to
public accommodations, but instead extends the protection to
“all business establishments of every kind whatsoever.”
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[2] See Colo. Rev. Stat. §24-34-301

[3] See Ill. Comp. Stat. Ch. 775, §5/1-103

[4] See Me. Rev. Stat., tit. 5, §4553

[5] See Minn. Stat. §363A.03

[6] N.Y. Civil Rights Law §40-c does not specify their anti-
discrimination law to public accommodations, but instead
prohibits discrimination “by any other person or by any firm,
corporation or institution, or by the state or any agency or
subdivision of the state.”

[7] See Or. Rev. Stat. §174.100.

[8] S.C. Code §1-13-20 provides individuals additional
protection against discrimination on the basis of sex and age.
See South Carolina Human Affairs Commission:
Investigative Process of Section 1-13-90(e) & Public
Accommodations (last checked February 16, 2015).

[9] Id.

[10] See Wash. Rev. Code §49.60.040.

[11] See Michigan Civil Rights' Commission Interpretive
Statement (2018).

[12] See NY 2019 SB1047.

[13] See Pennsylvania's Human Relations Commission's
Guidance on Discrimination on the Basis of Sex Under the
Pennsylvania Human Relations Act (PHRA).

We are the nation's most respected bipartisan organization providing states support, ideas, connections and a strong voice on Capitol Hill.

Members Resources
Get Involved With NCSL

Jobs Clearinghouse

Legislative Careers

NCSL Staff Directories

Staff Directories

StateConnect Directory

Terms and Conditions

Policy & Research Resources
Bill Information Service

Legislative Websites

NCSL Bookstore

State Legislatures Magazine

Accessibility Support
Tel: 1-800-659-2656 or 711

Accessibility Support

As v
iew

ed
 by

the
8th

 C
irc

uit
 Li

bra
ry 

on
 8/

27
/20

19
.

Appellate Case: 17-3352     Page: 4      Date Filed: 08/23/2019 Entry ID: 4823553 

http://www.schac.sc.gov/nonemployment/Pages/90(e)PublicAccommodations.aspx
http://www.schac.sc.gov/nonemployment/Pages/90(e)PublicAccommodations.aspx
http://www.schac.sc.gov/nonemployment/Pages/90(e)PublicAccommodations.aspx
https://www.michigan.gov/documents/mdcr/MCRC_Interpretive_Statement_on_Sex_05212018_625067_7.pdf
https://www.michigan.gov/documents/mdcr/MCRC_Interpretive_Statement_on_Sex_05212018_625067_7.pdf
https://www.nysenate.gov/legislation/bills/2019/s1047
https://www.phrc.pa.gov/About-Us/Publications/Documents/General%20Publications/APPROVED%20Sex%20Discrimination%20Guidance%20PHRA.pdf
https://www.phrc.pa.gov/About-Us/Publications/Documents/General%20Publications/APPROVED%20Sex%20Discrimination%20Guidance%20PHRA.pdf
http://www.ncsl.org/legislators-staff.aspx
http://www.ncsl.org/legislators-staff/legislative-staff/jobs-clearinghouse-service.aspx
http://www.legislativecareers.org/
http://www.ncsl.org/aboutus/ncslservice/ncsl-staff-directories-and-online-requests.aspx
http://www.ncsl.org/aboutus/ncslservice/staff-directory-search-form.aspx
http://www.ncsl.org/aboutus/ncslservice/stateconnect-directory.aspx
http://www.ncsl.org/aboutus/ncslservice/ncsl-website-terms-and-conditions.aspx
http://www.ncsl.org/aboutus/ncslservice/bill-information-services-overview.aspx
http://www.ncsl.org/aboutus/ncslservice/state-legislative-websites-directory.aspx
http://www.ncsl.org/bookstore.aspx
http://www.ncsl.org/bookstore/state-legislatures-magazine.aspx
tel:18006592656
http://www.ncsl.org/aboutus/ncslservice/ncsl-accessibility-help.aspx


State Public Accommodation Laws

http://www.ncsl.org/research/civil-and-criminal-justice/state-public-accommodation-laws.aspx[8/27/2019 8:19:44 AM]

Denver
7700 East First Place
Denver, CO 80230
Tel: 303-364-7700 | Fax: 303-364-7800

Washington
444 North Capitol Street, N.W., Suite 515
Washington, D.C. 20001
Tel: 202-624-5400 | Fax: 202-737-1069

 
  
  
  
 

Accessibility Policy

Meeting Resources
Calendar

Online Registration

Press Room
Media Contact

NCSL in the News

Press Releases

Go 29219
 
 
 


Copyright 2019 by National Conference of State
Legislatures

Terms Of Use
|
Privacy Statement

As v
iew

ed
 by

the
8th

 C
irc

uit
 Li

bra
ry 

on
 8/

27
/20

19
.

Appellate Case: 17-3352     Page: 5      Date Filed: 08/23/2019 Entry ID: 4823553 

Go

tel:3033647700
tel:2026245400
https://www.facebook.com/pages/Denver-CO/National-Conference-of-State-Legislatures/89855016270
https://www.facebook.com/pages/Denver-CO/National-Conference-of-State-Legislatures/89855016270
https://twitter.com/NCSLorg
https://twitter.com/NCSLorg
https://www.youtube.com/user/NCSLorg
https://www.youtube.com/user/NCSLorg
https://www.linkedin.com/company/national-conference-of-state-legislatures
https://www.linkedin.com/company/national-conference-of-state-legislatures
https://www.instagram.com/ncslorg/
https://www.instagram.com/ncslorg/
http://www.ncsl.org/aboutus/ncslservice/ncsl-accessibility-policy.aspx
http://www.ncsl.org/meetings-training/ncsl-meetings-calendar.aspx
http://comm.ncsl.org/NCSLMeetings.aspx
http://www.ncsl.org/press-room.aspx
http://www.ncsl.org/press-room.aspx
http://www.ncsl.org/press-room.aspx
http://www.ncsl.org/terms.aspx
http://www.ncsl.org/privacy.aspx


I MOVE THAT THE MICHIGAN CIVIL RIGHTS COMMISSION ADOPT THE FOLLOWING 
RESOLUTION AS INTERPRETIVE STATEMENT 2018-1 REGARDING THE MEANING OF 
"SEX" IN THE ELLIOTT-LARSEN CIVIL RIGHTS ACT (ACT 453 OF 1976) AND GIVE IT 
IMMEDIATE EFFECT. 

WHEREAS, the Michigan Civil Rights Commission finds the language "discrimination 
because of ... sex ... " as used in the Elliott Larsen Civil Rights Act ambiguous, leaving the Ml 
Department of Civil Rights without clear authority to accept complaints of discrimination 
based on "gender identity" and "sexual orientation", the Commission issues Interpretive 
Statement 2018-1. 

WHEREAS, the Michigan Civil Rights Commission finds that the definition of "discrimination 
because of ... sex" under Michigan law has to date been interpreted to be less inclusive than 
the definitions of other protected classes, and in a way that is contrary to the plain meaning 
of the language in this context. 

WHEREAS, The Michigan Civil Rights Commission finds that both discrimination because of 
gender identity and discrimination because of sexual orientation are forms of discrimination 
because of sex. 

WHEREAS, the U.S. 6th Circuit Court of Appeals on March 7, 2018 ruled in the case of EEOC 
v R.G. & G.R. Harris Funeral Homes Inc. that the same language "discrimination because of 
... sex" when used in federal civil rights law protected a transgender Michigan woman who 
was gender stereotyped and discriminated against for not behaving like a male, and adding 
Michigan where gender identity and sexual orientation are already federally protected under 
the definition of "discrimination because of sex." 

WHEREAS, The Michigan Civil Rights Commission finds that continuing to interpret the 
protections afforded by the phrase "discrimination because of ... sex" more restrictively by 
continuing to exclude individuals for reasons of their gender identity or sexual orientation, 
would itself be discriminatory. 

WHEREAS the Michigan Constitution of 1963 provides that "no person shall be denied the 
equal protection of the laws" and directs that "It shall be the duty of the commission in a 
manner which may be prescribed by law to investigate alleged discrimination against any 
person ... and to secure the equal protection of such civil rights without such discrimination ... 
The commission shall have power, in accordance with the provisions of this constitution and 
of general laws governing administrative agencies, to promulgate rules and regulations for its 
own procedures ... and to issue appropriate orders." 

WHEREAS, the Administrative Procedures Act (MCL 24.207(h)) defines the interpretive 
statement as a category of agency action which in itself does not have the force and effect of 
law but is merely explanatory to be followed by the agency. 

CRC
MICHIGAN CIVIL RIGHTS COMMISSION
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AND, WHEREAS, The Michigan Supreme Court has ruled in Clonlara, Inc. v. State Board 
of Education, 442 Mich. (1993). that "agencies have the authority to interpret the statutes 
they are bound to administer and enforce." And that Interpretive statements "state the 
interpretation of ambiguous or doubtful statutory language which will be followed by the 
agency unless and until the statute is otherwise authoritatively interpreted by the courts." 

THEREFORE, IT IS RESOLVED, The Michigan Civil Rights Commission hereby resolves, and 
adopts as Interpretive Statement 2018-1, that, as used in the Elliott Larsen Civil Rights Act 
“discrimination because of... sex” includes discrimination because of gender identity and 
discrimination because of sexual orientation. 

IT IS FURTHER RESOLVED, that the Department of Civil Rights shall therefore process all 
complaints alleging discrimination on account of gender identity and sexual orientation as 
complaints of discrimination because of sex, and therefore discrimination prohibited under 
the Elliott Larsen Civil Rights Act. 

The Commission directs that Interpretive Statement 2018-1 shall be distributed to all 
Department of Civil Rights’ offices, be filed with any other office as required by the 
Administrative Procedures Act. 

ADOPTED MAY 21, 2018
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MOTION: To adopt interpretive statement on meaning of "discrimination because of ... 
sex" and grant immediate effect; Commission determines the terminology in ELCRA is 
ambiguous and restricts department ability to accept complaints; discrimination because 
of sex affords that protected class less protection than all other protected classes contrary 
.to plain meaning of "sex"; commission finds that discrimination because of gender identity 
and sexual orientation are forms of discrimination because of sex. That Harris decision 
under federal law provides more inclusive protections than ELCRA; the commission finds 
that continuing to interpret sex more restrictively is in itself discrimination; that the Ml 
Constitution provides that "no person shall be denied the equal protection of the laws" 
and directs the commission to secure the equal protection of such civil rights without 
such discrimination and grants powers to protect those rights by promulgating rules and 
regulations for its own procedures... and to issue appropriate orders." The 'APA defines 
the interpretive statement as a category of agency action which in itself does not have 
the force and effect of law but is merely explanatory to be followed by the agency; the 
supreme court ruled agencies have the authority to make such statements which govern 
the agency unless/until otherwise authoritatively interpreted by the courts therefore 
commission adopts Interpretive Statement 2018-1 and the department shall process 
complaints under it; the department shall publish to appropriate offices. 

ROLL AYE NO ABSTAIN PASS

Commissioner Clayton a

Commissioner Combs a
Commissioner Demashkieh a

Commissioner Haque a

Commissioner Kopack a

Commissioner Resio

Commissioner Sakwa

Commissioner Smith a

TOTAL 5 0 1
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1 

PENNSYLVANIA HUMAN RELATIONS COMMISSION 
GUIDANCE ON DISCRIMINATION ON THE BASIS OF SEX UNDER THE 

PENNSYLVANIA HUMAN RELATIONS ACT 

1. AUTHORITY

This Guidance is an exercise of the authority granted to the Pennsylvania Human
Relations Commission (“Commission”) to formulate policies to effectuate the purposes
of the Pennsylvania Human Relations Act (“PHRA”).1 Further, it is an exercise of the
Commission’s legislative mandate to construe the provisions of the PHRA liberally for
the accomplishment of the purposes thereof.2

2. SCOPE

This Guidance shall apply to the PHRA which covers discrimination based on sex in the
context of employment, public accommodation, housing, and commercial property. For
discrimination based on sex in the context of post-secondary education, please see the
GUIDANCE ON DISCRIMINATION ON THE BASIS OF SEX UNDER THE PENNSYLVANIA
FAIR EDUCATIONAL OPPORTUNITIES ACT.

In issuing this Guidance the Commission reiterates its longstanding position that this
Guidance is not intended to impose hard and fast rules that must be absolutely applied
without regard to the specific facts involved. Nothing in this Guidance shall affect
statutory or other regulatory requirements. This Guidance is neither an adjudication nor
a regulation. There is no intent on the part of the Commission to give this Guidance that
type of binding force or effect.

This Guidance simply indicates the manner in which the Commission intends to exercise
its administrative discretion in accepting complaints, conducting investigations, and
adjudicating cases, unless it is convinced otherwise during the course of a specific
proceeding. The Commission, as in the past, remains committed to ensuring that its
adjudicative determinations are made on a case-by-case basis after consideration of all
evidence of record in the given matter. To this end, the Guidance may be deviated from
when the Commission believes that any statute or regulation requires it, or that it is
otherwise appropriate to do so.

1 The Commission has the power and the duty “[t]o formulate policies to effectuate the purposes of [the 
Pennsylvania Human Relations Act] and make recommendations to agencies and officers of the Commonwealth or 
political subdivisions of government of or board, department, commission or school district thereof to effectuate 
such policies.” 43 P.S. § 957(e). 

2 “The provisions of [the Pennsylvania Human Relations Act] shall be construed liberally for the accomplishment of 
the purposes thereof . . . .” 43 P.S. § 962(a). 
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The Guidance may not be cited as binding legal authority for any Commission ruling, 
adjudication, or other legally binding action. The rationales set forth in this Guidance 
may be cited as the basis for Commission action only to the extent the Commission 
believes the rationale is valid in the context of the specific proceeding. 

3. PURPOSE

The purpose of this Guidance is to provide clarity to all Pennsylvanians regarding their
civil right “to obtain employment for which [they are] qualified, and to obtain all the
accommodations, advantages, facilities, and privileges of any public accommodation
and of any housing accommodation and commercial property without discrimination
because of . . . sex” as declared in the PHRA.3

4. NECESSITY

“Sex” as a protected class is undefined under the PHRA. The question has arisen over
whether sex discrimination under the PHRA includes discrimination based on sexual
orientation, transgender identity, gender transition, gender identity, and gender
expression. Pennsylvania courts have consistently held that the PHRA is to be
interpreted consistently with federal anti-discrimination law.4 Accordingly, upon review
of the evolving case law of interpretations of discrimination “because of . . . sex” under
Title VII and the Fair Housing Act, the Commission has set forth the following Guidance
to clarify, for purposes of persons filing complaints alleging discrimination, how the
Commission will interpret “sex” as one of the protected classes under the PHRA.

5. DEFINITIONS

The following words and terms, when used in this Guidance, have the following
meanings, unless the context clearly indicates otherwise:

(a) Sex assigned at birth – The assignment and classification of individuals at birth,
including but not limited to male, female, or intersex and the related physical 
differences between the sexes, such as pregnancy.5 

3 43 P.S. § 953. 

4 Chmill v. City of Pittsburgh, 412 A.2d 860 (Pa. 1980). Imler v. Hollidays burg Am. Legion Ambulance Serv., 731 A2d 
173 (Pa. Super. Ct. 1999). Fogelman v. Mercy Hosp., Inc., 283 F.3d 561 (3d Cir. 2002). Taylor v. Pheonixville School 
District, 184 F3d 296 (3d Cir. 1999). 

5 16 Pa. Code §§ 41.1 – 51.61.  
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(b) Sexual Orientation – An inherent or immutable enduring emotional, romantic, or 
sexual attraction to other people, including but not limited to: heterosexual, 
homosexual, and bisexual. 

(c) Gender Identity – One’s innermost concept of self as male, female, a blend of both 
or neither. How individuals perceive themselves and what they call themselves. 
One’s gender identity can be the same or different from their sex assigned at birth. 

(d) Gender Expression – External appearance of one’s gender identity, usually expressed 
through behavior, clothing, haircut or voice, and which may or may not conform to 
socially defined behaviors and characteristics typically associated with being either 
masculine or feminine.  

(e) Gender transition – The process by which some people strive to more closely align 
their internal knowledge of gender with its outward appearance. Some people 
socially transition, whereby they might begin dressing, using names and pronouns 
and/or be socially recognized as another gender. Others undergo physical transitions 
in which they modify their bodies through medical interventions. 

(f) Transgender – An umbrella term for people whose gender identity and/or 
expression is different from cultural expectations based on the sex they were 
assigned at birth. Being transgender does not imply any specific sexual orientation. 

6. GUIDANCE

The term “sex” under the PHRA may refer to sex assigned at birth, sexual orientation,
transgender identity, gender transition, gender identity, and/or gender expression
depending on the individual facts of the case.

The prohibitions contained in the PHRA and related case law against discrimination on
the basis of sex, in all areas of jurisdiction where sex is a protected class, prohibit
discrimination on the basis of sex assigned at birth, sexual orientation, transgender
identity, gender transition, gender identity, and gender expression.

The Commission will accept for filing sex discrimination complaints arising out of the
complainant’s sex assigned at birth, sexual orientation, transgender identity, gender
transition, gender identity, and gender expression using any and all legal theories
available depending on the facts of the individual case.

Discrimination complaints identifying “sex” as the protected class and specifying
allegations related to sex assigned at birth, sexual orientation, transgender identity,
gender transition, gender identity, and gender expression will be evaluated on a case by
case basis throughout the Commission’s filing, investigation, and adjudication processes.
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Accepting a sex discrimination complaint arising out of complainant’s sex assigned at 
birth, sexual orientation, transgender identity, gender transition, gender identity, or 
gender expression for filing does not constitute a finding on the part of the Commission 
that the alleged actions of the respondent were unlawfully discriminatory and 
motivated by the complainant’s sex. Accepting a complaint simply means that for the 
purposes of filing, the Commission has accepted the complainant’s claim that given the 
specific facts of their case the respondent may have engaged in unlawful discrimination 
because of sex. Accordingly, under the PHRA an investigation to uncover whether there 
is probable cause to support complainant’s allegations is required. 

All defenses to discrimination complaints based on sex contained in the PHRA6 and 
related case law in all areas of jurisdiction where sex is a protected class, are also 
defenses to complaints of discrimination on the basis of sex assigned at birth, sexual 
orientation, transgender identity, gender transition, gender identity, and gender 
expression. Further, respondents who believe that enforcement of the PHRA against 

6 Including, but not limited to: 

• The term ‘EMPLOYER’ . . . does not include religious, fraternal, charitable, or sectarian corporations or
associations, except such corporations or associations supported, in whole or in part, by governmental
appropriations.” 43 P.S. § 954(b).

• The term ‘PUBLIC ACCOMMODATION, RESORT OR AMUSEMENT’ . . . shall not include any
accommodations which are in their nature distinctly private.” 43 P.S. § 954 (l).

• “[I]t shall not be an unlawful employment practice for a religious corporation or association to hire or
employ on the basis of sex in those certain instances where sex is a bon fide occupational qualification
because of the religious beliefs, practices, or observances of the corporation, or association.” 43 P.S. §
955(a).

• With regard to the unlawful housing discrimination provisions found at 43 P.S. § 955(h):

Nothing in this clause shall bar any religious or denominational 
institution or organization or any charitable or educational 
organization or any bona fide private or fraternal organization from 
giving preference to persons of the same religion or denomination or 
to members of such private or fraternal organization or from making 
such selection as is calculated by such organization to promote the 
religious principles or the aims, purposes or fraternal principles for 
which it is established or maintained. Nor shall it apply to the rental of 
rooms in a landlord-occupied rooming house with a common 
entrance, nor with respect to discrimination based on sex, the 
advertising, rental or leasing of housing accommodations in a single-
sex dormitory or rooms in one’s personal residence in which common 
living areas are shared. 

43 P.S. § 955(h)(10). 
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them would violate their free exercise of religion, they are free to avail themselves of 
the protections found within the Religious Freedom Protection Act (“RFPA”).7  

The RFPA states that “an agency shall not substantially burden a person’s free exercise 
of religion, including any burden which results from a rule of general applicability.”8 
Respondents may assert a violation of the RFPA against the Commission “as a claim or 
defense in any judicial or administrative proceeding.”9 If the respondent is able to prove 
“by clear and convincing evidence, that [their] free exercise of religion has been 
burdened or likely will be burdened in violation of [the RFPA], a court may award the 
person such declaratory or injunctive relief as may be appropriate.”10 

To seek relief under the RFPA at Commonwealth Court,11 a respondent must provide 
written notice to the Commission by certified mail, return receipt requested, at least 30 
days prior to bringing the action.12 This notice must inform the Commission that:   

(1) The person’s free exercise of religion has been or is 
about to be substantially burdened by an exercise of 
the agency’s governmental authority. 

(2) A description of the act or refusal to act which has 
burdened or will burden the person’s free exercise of 
religion. 

(3) The manner in which the exercise of the governmental 
authority burdens the person’s free exercise of 
religion.13  

Notice is not required in any of the following scenarios: 

7 71 P.S. §§ 2401-2407. 

8 71 P.S. § 2404(a). The RFPA does provide an exception to this general rule, specifically “An agency may 
substantially burden a person’s free exercise of religion if the agency proves, by a preponderance of the evidence, 
that the burden is all of the following: (1) In furtherance of a compelling interest of the agency. (2) The least 
restrictive means of furthering the compelling interest.” 71 P.S. § 2404(b). 

9 71 P.S. § 2405(a). 

10 71 P.S. § 2405(f). 

11 “A person alleging a violation of section 4 by a Commonwealth agency may bring an action in Commonwealth 
Court in accordance with this section and the applicable rules of court.” 71 P.S. § 2405(e).  

12 71 P.S. § 2405(b). 

13 Id. 
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(1) The exercise of governmental authority which 
threatens to substantially burden the person’s free 
exercise of religion is imminent. 

(2) The person was not informed and did not otherwise 
have knowledge of the exercise of the governmental 
authority in time to reasonably provide notice. 

(3) The provision of the notice would delay an action to 
the extent that the action would be dismissed as 
untimely. 

(4) The claim or defense is asserted as a counterclaim in a 
pending proceeding.14 

If, upon receipt of this notice, the Commission determines that continued enforcement 
of the PHRA in that case would violate the RFPA, the Commission will dismiss the case 
and notify the parties as such.15 If respondent does not receive a response from the 
Commission it means the Commission is prepared to defend its enforcement of the 
PHRA in this case at Commonwealth Court.  

14 71 P.S. § 2405(c).  

15 The Commission considers dismissal of the case to constitute a full remedy under 71 P.S. § 2405(d) thus limiting 
the Respondents ability to proceed with their RFPA claim at Commonwealth Court. 
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