
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 
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INTRODUCTION 

Defendants do little more than repeat their already-rejected arguments that the “applicable 

level of scrutiny”—i.e., rational basis—renders the documents sought by Plaintiffs irrelevant, and 

that the Cipollone factors therefore “weigh[] heavily in favor of upholding [their] Privilege 

Claims.” See Defs.’ Br. at 8. Defendants further imply that the seniority of these officials add 

further weight in favor of upholding their claims. Id. at 1, 4, 9. But Defendants are wrong: the 

Cipollone factors weigh in favor of the production of these eight documents, as they have for 

nearly every document over which Defendants have asserted the deliberative process privilege in 

both this case and in Harrison, et al. v. Spencer, et al., 18-cv-641 (E.D. Va. 2018).  

ARGUMENT 

I. The Eight Documents Are Absolutely Relevant to Plaintiffs’ Claims 

The withheld information is not, as Defendants assert, “immaterial to Plaintiffs’ case” un-

der any level of scrutiny.  Defs.’ Br. at 8. The Court already considered and rejected this argument. 

See Pls.’ Br. at 8.  

Defendants further argue that “[d]ocuments [withheld on the basis of deliberative process 

privilege] are not susceptible to a one-size-fits-all analysis,” and that Plaintiffs have improperly 

asserted that the “privilege does not apply in this case” at all, without showing that these specific 

eight documents are relevant. See Defs.’ Br. at 8. But Defendants mischaracterize Plaintiffs’ argu-

ment. As Defendants point out, “the district court ‘should consider classes of documents separately 

when appropriate,’” as opposed to all documents en masse. Id. (quoting Karnoski v. Trump, 926 

F.3d 1180, 1206 (9th Cir. 2019)). But the Court has already considered whether this class of doc-

uments—emails discussing finalized and implemented policies on Service members living with 

HIV—should be produced in spite of the deliberative process privilege. Roe, ECF No. 158, Order 
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Granting in Part Pls.’ Mot. to Compel; Harrison, ECF No. 175–76, Order and Mem. Op. Overrul-

ing in Part Sustaining in Part Defs.’ Objs. And the Court has already unequivocally stated that this 

class of documents is relevant and should be produced. Id.  

Indulging Defendants’ request for a particularized analysis, however, as Defendants ex-

plain, “each of these emails predated one of the three memoranda that were issued by the Air Force 

concerning how airmen with asymptomatic HIV should be evaluated using the Disability Evalua-

tion System.” Defs.’ Br. at 1–2. These memoranda are highly relevant to Plaintiffs’ claims, partic-

ularly with respect to the decision to discharge Plaintiff Voe.  

The first of these Air Force memoranda is the October 11, 2017 memorandum on the Re-

tention of Airmen with asymptomatic HIV, which states: 

AFPC/DP2NP will determine if the [HIV-positive] Airman may be 
returned to duty with an Assignment Limitation Code (ALC-C) or if  
medically necessary, be referred to the Integrated Disability Evalu-
ation System (IDES). Asymptomatic HIV alone is not unfitting for 
continued service. Airmen with laboratory evidence of HIV infec-
tion and with the presence of progressive clinical illness or immu-
nological deficiency shall be referred into the IDES. 
 

 Ex. B to Defs.’ Br. (emphasis added).  

On May 5, 2018, when this was still the policy on the treatment of Airmen with asympto-

matic HIV, Victor Voe’s case was sent to the Secretary of the Air Force Personnel Counsel 

(“SAFPC”)—the final step in the IDES process—for final determination of whether he should be 

separated or returned to duty. Ex. A, First AFPB Vote Sheet, at 1. They voted “Fit, Return to 

Duty.” Id. In explaining their vote, they noted that Voe “meets criteria for retention according to 

the 11 Oct 2017 . . . memo,” which “states that ‘[a]symptomatic HIV alone is not unfitting for 

continued service.’” Id. at 2. In accordance with this vote, the SAFPC drafted and signed a mem-

orandum on June 12, 2018, informing Voe of the decision to return him to duty, noting that he 
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should be retained because he can perform all of his in-garrison duties, his commander recom-

mended retention, there are no special requirements for the storage or handling of his medication 

and because his condition does not represent a risk to others or impose unreasonable requirements 

on the Air Force to maintain or protect him. Ex. B, First SAFPC Memorandum. But this memo-

randum was never delivered to Voe.  

 

Ex. C, US00031796 at 2.  

 On June 6, 2018, the second memorandum, titled “Appropriate Evaluation of Fitness for 

Continued Service for Airmen with Asymptomatic Human Immunodeficiency Virus (HIV)” was 

issued. Ex. F to Defs.’ Br. This memorandum states: 

Asymptomatic HIV alone is not unfitting for continued service. Air-
men will not be referred into the IDES unless the criteria for referral, 
in accordance with DoDI 1332.18, Disability Evaluation System, 
Enclosure 3, Appendix 1, paragraph 2, are met. 

 
Id.  

 

 Ex. C, US00031446_0001 at 1 

 Subsequently, on Sep-

tember 26, 2018, the Air Force issued a third memorandum. Ex. G to Defs.’ Br. This memorandum, 

unlike the previous two, states:  

Airmen with Asymptomatic HIV may be retained or separated on a 
case by case basis in accordance with DoDI 1332.18, Disability 
Evaluation System and DoDI 6485.01, Human Immunodeficiency 
Virus . . . The phrase ‘asymptomatic HIV alone is not unfitting for 
continued service’ . . . is not a policy statement that asymptomatic 
HIV Airmen are not to be referred into DES. 
 

Id. 
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Shortly thereafter, on October 18, 2018, the SAFPC reconsidered Voe’s case. Ex. D., Sec-

ond AFPB Vote Sheet at 1. This time, however, they found Voe unfit and voted to discharge him. 

Id. Accordingly, the SAFPC wrote, signed, and delivered to Voe a second memorandum, explain-

ing that even though he was “currently asymptomatic,” has maintained an undetectable viral load, 

“is able to perform all in garrison duties, has passed his most recent fitness assessment . . . and his 

commander strongly supports his retention,” he is nevertheless unfit. Ex. E, Second SAFPC Mem-

orandum, at 1.   

The eight withheld emails—as Defendants point out—all surround this series of memo-

randa. Defs.’ Br. at 6–7. The memoranda are highly relevant to the decision to separate Plaintiff 

Voe, as they were rescinded and issued between the first and second SAFPC votes on whether to 

retain or separate Voe. The Court has already stated that Plaintiffs have a right to discover “whether 

there is a legitimate government interest that justifies” their policies and decisions, “as well [as 

whether] their justification may be pretext.” Harrison, ECF NO. 85-5, Nov. 30, 2018 Hr’g at 

43:21–44:4. Each of these eight emails is therefore highly relevant to Plaintiffs’ claims that the 

decisions to separate them (and the policies on which those decisions are based) violate equal 

protection because the government lacks a legitimate justification for them.   

Additionally, if, as Defendants assert, the officials who authored these eight withheld doc-

uments are the “most senior military officers responsible for implementing personnel policies,” 

Defs.’ Br. at 11, this fact weighs in favor of the production of the documents. These documents 

contain the statements of those vested with the most power, authority, and influence over the pol-

icies. Their opinions were likely given the most weight when deciding what the Air Force’s poli-

cies would be. These documents are therefore more important than those already produced by 
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Defendants, and the first Cipollone factor tips even further in favor of the production of these 

documents.  

II. The Withheld Information Is Not Available From Other Sources 

Defendants are wrong that the same information redacted from these eight documents is 

available from “other non-privileged sources to which Plaintiffs have access.” Defs.’ Br. at 9. The 

information Plaintiffs seek from these documents is whether Defendants’ policies were motivated 

by something other than the justifications they have provided for those policies. This information 

cannot be obtained from Defendants’ policies or their explanation of “the operation and purpose” 

of those policies. Id. at 10. Whether Defendants were motivated by something other than their 

stated “legitimate” interests can only be determined from their private discussions over the creation 

of those policies, not their publicly stated explanations.  

Further, Defendants mischaracterize Doe v. Mattis, 917 F.3d 694 (D.D.C. 2019). See Defs.’ 

Br. at 10. The court in that case did not deny plaintiffs access to deliberative documents after 

applying the Cipollone factors. Doe, 917 F.3d at 705. Rather, one concurring judge merely asserted 

that his other concurring colleague need not “fret[] about intrusions into executive decision mak-

ing” that would result from the court denying Defendants’ motion to dismiss because the court 

could “compel[] military or executive officials to explain the operation and purpose” of its policies 

rather than allow plaintiffs to access deliberative information. Id. The court did not, however, deny 

a motion to compel by plaintiffs. This statement is therefore nothing more than dicta.  

Defendants also mischaracterize Goldman v. Weinburg, 475 U.S. 503 (1986). Goldman 

does not, as Defendants claim, state that “discovery is ‘quite beside the point.’” Defs.’ Br. at 10 

(quoting Goldman, 475 U.S. at 509). Rather, it states that “whether or not expert witnesses may 

feel that religious exceptions to [a military policy against wearing yarmulkes] are desirable is quite 
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beside the point.” Goldman, 475 U.S. at 509. The court did not say, for example, that discovery 

into whether a policy prohibiting the wearing of yarmulkes was motivated by antisemitism rather 

than the legitimate purpose advanced by the government would similarly be “beside the point.” 

Plaintiffs here, like this example, seek discovery into whether Defendants’ policies were motivated 

by animus or the stigma associated with an HIV diagnosis. And Defendants’ emails—particularly 

those of the “most senior military officers responsible for implementing personnel policies” (see 

Defs.’ Br. at 11)—are the best source of this information. 

III. The Disclosure of These Documents to Plaintiffs and This Court Would Not Sig-
nificantly Hinder Frank and Independent Discussion 

This factor does not weigh strongly against piercing the deliberative process privilege. See 

Defs.’ Br. at 11. The disclosure of the documents in this instance would be limited to Plaintiffs 

and the Court, and only in the context of this litigation, due to the Protective Order currently pro-

hibiting the Parties from placing confidential documents or any of their content on the public rec-

ord. See ECF No. 45, Protective Order. Withholding these documents simply because “senior mil-

itary officials [would be] chilled from providing their candid views on future policy matters” by 

this limited disclosure (Defs.’ Br. at 11) would turn the deliberative process privilege, which is 

qualified, into an absolute privilege with respect to the deliberations of senior officials. If this were 

intended to be the case, a fifth “seniority” factor would have been included in the Cipollone test. 

But it was not.  

IV. That The Government Plays A Role in This Litigation Tips The Scales Further In 
Favor of Disclosure 

The Government asserts that “the role of the Government in the litigation and the serious-

ness of the litigation . . .  does not outweigh the Government’s strong interest in non-disclosure.” 

Defs.’ Br. at 11, n.2. Plaintiffs disagree.  The Government is the defendant in this case, and its 

discriminatory conduct against an entire class of individuals is at issue. Furthermore, this factor in 
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conjunction with the first and second factor, which weigh strongly in favor of piercing the privi-

lege, together significantly outweigh any interest the Government could have under the third factor 

in maintaining the privilege.  

CONCLUSION 

 For these reasons, Plaintiffs respectfully request that their Motion to Compel be granted 

and that the Court order the Government to produce these final eight documents being withheld 

on the basis of the deliberative process privilege.  
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CERTIFICATE OF SERVICE 

I certify that, on the 18th day of July, 2019, I caused this document to be filed electroni-

cally through the Court’s CM/ECF system, which automatically sent a notice of electronic fil-

ing to all counsel of record. 

 

Dated:  July 18, 2019     Respectfully submitted, 

       /s/  John W. H. Harding   
John W.H. Harding  
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