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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

RICHARD ROE; VICTOR VOE; and
OUTSERVE-SDLN, INC.,

Plaintiffs,
v.

PATRICK M. SHANAHAN, in his official
capacity as Acting Secretary of Defense;
HEATHER A. WILSON, in her official
capacity as Secretary of the Air Force; and the
UNITED STATES DEPARTMENT OF
DEFENSE,

No. 1:18-cv-1565-LMB-IDD

Defendants.

R N N N N N O e N N N N N N g

PUBLIC MEMORANDUM IN SUPPORT OF
DEFENDANTS MOTION TO FILE UNDER SEAL AND EX PARTE

For the reasons set forth in detail below, Defendants move the Court pursuant to Local Civil
Rule 5(c) for leave to file under seal and ex parte hard copies of 10 documents. In support of this
motion, Defendants state:

1. On March 22, 2019, Plaintiffs moved to compel the production of documents and
information withheld by Defendants on the basis of the deliberative process privilege. Dkt. 95.
Defendants opposed the motion. Dkt. 98.

2. The Court held a hearing on Plaintiffs’ motion on March 29, 2019. The Court held
the motion in abeyance pending a decision on an objection to a discovery order filed by Defendants
in Harrison v. Shanaban, Case No. 1:18-cv-641, raising issues similar to the issued raised in Plaintiffs’
motion. The Court directed the parties to submit a joint status report following the resolution of

the objection in Harrison.
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3. The Court issued an order in Harrison resolving Defendants’ objection on May 22,
2019, and the parties submitted a joint status report in this case on May 24, 2019. Dkt. 138. As
agreed, the parties randomly selected 10 documents for an 7 camera review for production to the
Court on Wednesday, May 29, 2019, by 5 p.m.

4. The parties randomly selected 10 documents (representing about a nine percent
sample of the withheld and redacted documents) to submit for the Court’s review.

5. On this date, Defendants will provide the Court with hard copies of 10 documents
for in camera review of the documents at issue in this case.

6. Submission of these 10 documents under seal and ex parte is appropriate to protect
the deliberative process privilege while the court reviews resolves the discovery dispute in this
matter. See Ethyl Corp. v. EPA, 25 F.3d 1241, 1249 (4th Cir. 1994) (noting that in camera review
allows a producing party to “demonstrat|e] confidentiality without breaching the confidence”
protected by the deliberative process privilege). It is also necessary to prevent the disclosure of
personally identifying information for individuals who are not parties to the litigation.

7. The Court previously granted a motion to file similar documents under seal and ex
parte in the Harrison matter. See Harrison, No. 1:18-cv-641, Dkt. No. 122 (Feb. 21, 2019).

8. The parties conferred concerning the relief requested in this motion in person on
Tuesday, May 28, 2019. Counsel for plaintitfs represented that plaintiffs do not oppose the

requested relief.

DATE: May 29, 2019
Respectfully submitted,

G. ZACHARY TERWILLIGER JOSEPH H. HUNT
United States Attorney Assistant Attorney General
Civil Division

/s/
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R. TRENT MCCOTTER ANTHONY J. COPPOLINO
Assistant United States Attorney Deputy Director
2100 Jamieson Avenue Federal Programs Branch
Alexandpria, Virginia 22314
Tel: (703) 299-3845 JOSHUA C. ABBUHL
Fax: (703) 299-3983 REBECCA CUTRI-KOHART
trent.mccotter@usdoj.gov ROBERT M. NORWAY

Trial Attorneys

U.S. Department of Justice
Civil Division

Federal Programs Branch
1100 L Street, N.W.
Washington, D.C. 20530
Telephone: (202) 353-0889
Facsimile: (202) 616-8460
robert.m.norway@usdoj.gov

Counsel for Defendants



