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UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF IDAHO 
 
 

ADREE EDMO (a/k/a MASON EDMO),
 

Plaintiff, 
 
 v. 
 
IDAHO DEPARTMENT OF CORRECTION; 
HENRY ATENCIO, in his official capacity; 
JEFF ZMUDA, in his official capacity; 
HOWARD KEITH YORDY, in his official 
and individual capacities; CORIZON, INC.; 
SCOTT ELIASON; MURRAY YOUNG; 
RICHARD CRAIG; RONA SIEGERT; 
CATHERINE WHINNERY; and DOES 1-15; 
 

Defendants. 

Case No.: 1:17-cv-00151-BLW 
 
 
PLAINTIFF’S MOTION TO STRIKE 
DECLARATION OF KRINA L. STEWART 
AND FOR PROTECTIVE ORDER 
 
 
Complaint Filed:  April 6, 2017 
Discovery Cut-Off:  None Set 
Motion Cut-Off:  None Set 
Trial Date:   None Set 
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TO THE COURT, ALL PARTIES, AND THEIR ATTORNEYS OF RECORD:  

 PLEASE TAKE NOTICE that Plaintiff Adree Edmo, through her counsel of record, 

hereby moves the Court for an order:  

1) Striking the Declaration of Krina L. Stewart (Dkt. No. 68-2), submitted in 

conjunction with the Reply Brief in Support of IDOC Defendants’ Motion for Extension of Time 

to Respond to Plaintiff’s Motion for Preliminary Injunction and Request for Status Conference 

(Dkt. No. 68), and removing it from the docket, as it discloses confidential information protected 

under HIPAA that is not relevant to the issues submitted in this lawsuit. 

2) Restricting Defendants’ use of Plaintiff’s protected medical information in the 

present litigation to only that information produced or obtained through formal discovery 

procedures as required under the Federal Rules of Civil Procedure and HIPAA, 45 CFR 

§ 164.512(e)(1), as this appropriately balances Defendants’ complete access to information about 

Plaintiff and need for discovery with Plaintiff’s privacy rights. 

3) Requiring Defendants to timely serve Plaintiff’s counsel in the instant case with 

any documents or subpoenas filed or served, regardless of forum, relating to discovery or other 

proceedings in the instant litigation. 

 This motion is based on this Notice of Motion and Motion, the memorandum of points 

and authorities filed herewith, the Declaration Lori Rifkin filed in support of this Motion, and all 

pleadings and files on record in this action, as well as any oral argument and evidence that may 

be presented at any hearing on this motion.   

 

Dated: July 26, 2018    Respectfully Submitted,  
      NATIONAL CENTER FOR LESBIAN RIGHTS 
      FERGUSON DURHAM 
      HADSELL STORMER & RENICK LLP 

       
      By:       /s/ - Lori E. Rifkin                                
       Lori E. Rifkin 
      Attorneys for Plaintiff 
 

Case 1:17-cv-00151-BLW   Document 83   Filed 07/26/18   Page 2 of 3



 

PLTF’S MTN TO STRIKE STEWART DECL. & 
FOR PROTECTIVE ORDER -1- 

 

CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that on the 26th day of July, 2018, I filed the foregoing 

electronically through the CM/ECF system, which caused the following parties or counsel to be 

served by electronic means, as more fully reflected on the Notice of Electronic Filing: 

 
Dylan Eaton 
deaton@parsonsbehle.  com 
 
J.  Kevin West 
kwest@parsonsbehle.  com 
 
Attorneys for Corizon Defendants 
 
Brady James Hall 
brady@melawfirm.  net 
 
Attorney for IDOC Defendants 
 
       
 
              /s/ - Lori Rifkin 
                  Lori E. Rifkin 
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INTRODUCTION 

On June 8, 2018, Defendants filed a declaration from Plaintiff Adree Edmo’s current 

treating mental health clinician, Krina L. Stewart, that disclosed confidential and protected 

information irrelevant to the issues raised in this litigation and that puts Ms. Edmo at risk of 

disciplinary action by the Idaho State Correctional Institution where she is incarcerated. Dkt. No. 

68-2 (filed in conjunction with the Reply Brief in Support of IDOC Defendants’ Motion for 

Extension of Time to Respond to Plaintiff’s Motion for Preliminary Injunction and Request for 

Status Conference). It appears from this declaration that Ms. Stewart spoke directly to 

Defendants’ counsel regarding confidential information Ms. Edmo disclosed during a recent 

medical appointment she had for the purposes of her ongoing treatment.  

While Plaintiff does not dispute that she put her medical condition and treatment at issue 

by filing this lawsuit alleging that Defendants are failing to adequately treat her gender 

dysphoria, in so doing she did not automatically waive all rights to medical privacy.  And 

Defendants must still comply with HIPAA and other ethical rules in conducting their discovery 

into Ms. Edmo’s relevant medical information. Here, they did not.  By obtaining Plaintiff’s 

protected medical information directly from Ms. Stewart outside of formal discovery procedures, 

and publicly filing Ms. Stewart’s declaration with this information, Defendants have improperly 

converted all of Plaintiff’s medical appointments into ex parte discovery contacts and ongoing 

medical examinations for the purpose of litigation, thereby violating Ms. Edmo’s medical 

privacy rights under HIPAA and the Idaho Rules of Professional Conduct proscribing contacts 

with a represented party.  Indeed, Defendants have now instructed Plaintiff that all information 

disclosed at all of her future medical appointments may be used against her for the purposes of 

litigation.  This is an abuse of Defendants’ complete control of Plaintiff’s access to medical 

treatment and her medical providers, given that she is incarcerated and has no other option for 

obtaining medical treatment. In the absence of a protective order balancing the parties’ interests 

and access, Ms. Edmo’s communications with her treating clinicians will necessarily be chilled, 

to the detriment of her ongoing medical care, and Ms. Edmo will have no ability to object to the 
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disclosure of certain irrelevant confidential information prior to its release to the public. 

Further abusing Defendant IDOC’s access as Plaintiff’s jailer to her records and treaters, 

IDOC filed a motion on July 11, 2018 in the Sixth Judicial District for the State of Idaho, County 

of Bannock, in which IDOC moved that Court for an order permitting disclosure of Ms. Edmo’s 

Presentence Investigation Reports (“PSI Reports”) to third parties in connection with the instant 

federal case.  As Plaintiff’s custodian, IDOC already had access to Ms. Edmo’s PSI Reports, 

which are sealed under Idaho law, and made multiple statements in its State Court filing 

revealing substantive information from these sealed Reports. Although IDOC had informed 

Plaintiff’s counsel in the instant case of its intention to file such motion, IDOC did not then serve 

Plaintiff’s attorneys with its actual state court motion, depriving Plaintiff of an opportunity to 

object to Defendants’ improper disclosure of sealed information. Defendants’ indiscretion as to 

using and publicly revealing Plaintiff’s protected information for litigation purposes requires 

intervention by this Court.  

Ms. Edmo now moves this Court for an order (1) striking the Declaration of Krina L. 

Stewart (Dkt. No. 68-2), for the purpose of sealing it or removing it from the public docket; 

(2) prohibiting Defendants from using Plaintiff’s protected medical information in the present 

litigation unless produced or obtained through formal discovery procedures as required under the 

Federal Rules of Civil Procedure and HIPAA, 45 CFR § 164.512(e)(1)1; and (3) requiring 

Defendants to timely serve Plaintiff’s counsel in the instant case with any documents or 

subpoenas filed or served, regardless of forum, relating to discovery or other proceedings in the 

instant litigation.  

BACKGROUND 

Defendants’ Direct Use of Protected Information Disclosed to Plaintiff’s Clinician 

                                           
1 HIPAA, 45 CFR § 164.512(e)(1), provides several options for a party seeking to use protected 
medical information in a court proceeding, including through the use of a “subpoena, discovery  
request, or other lawful process” where a reasonable attempt has been made by the party seeking 
the information to secure a qualified protective order or give notice to the affected party. 
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On June 1, 2018, Ms. Edmo moved for a preliminary injunction ordering Defendants to 

immediately provide her the necessary medical treatment that two experts in treating gender 

dysphoria determined she urgently needs to address a dire risk of death by suicide or life-

threatening self-castration.  Dkt. No. 62.  On June 5, IDOC Defendants filed a Motion for 

Extension of Time to Respond.  Dkt. No. 63.  The following day, Corizon Defendants filed their 

Joinder in IDOC Defendants’ Motion for Extension of Time to Respond.  Dkt. No. 64.  Ms. 

Edmo filed an opposition to Defendants’ Motion for Extension of Time to Respond on June 6, 

2018.  Dkt. No. 65.  On June 8, 2018, Defendants filed a Reply in Support of their Motion for 

Extension of Time.  Dkt. No. 68.   

In support of their Reply, Defendants filed the Declaration of Krina L. Stewart, a 

Licensed Professional Counselor who serves as the lead mental health clinician at the Idaho State 

Correctional Institution and as Ms. Edmo’s treating mental health clinician.  Stewart Decl. at 

¶¶ 2-3, 6.  In her declaration, Stewart discusses her most recent clinical appointment with Ms. 

Edmo and provides her opinion regarding Ms. Edmo’s mental health status and its connection to 

Ms. Edmo’s gender dysphoria. Id. at ¶¶ 6-7.  Stewart also reveals information shared with her 

during a clinical visit on May 18, 2018, that is unrelated to Ms. Edmo’s gender dysphoria but 

rather involves Ms. Edmo’s personal relationships.  See id. at ¶ 8.2 The nature of this information 

could expose Ms. Edmo to punitive disciplinary action by IDOC.  Declaration of Lori Rifkin in 

Support of Plaintiff’s Motion to Strike and for Protective Order (“Rifkin Decl.”) at ¶ 2. 

Ms. Stewart’s declaration does not state she informed Ms. Edmo that information shared 

during their May 18, 2018, clinical appointment was not confidential and could be used against 

Ms. Edmo in litigation.  Moreover, when counsel for Ms. Edmo contacted Defendants regarding 

the public release of this information, Defendants both declined to withdraw the declaration and 

communicated their intent to continue using information acquired directly through counsel’s 

                                           
2 To avoid further disclosure of confidential information, Ms. Edmo does not repeat the 
problematic information here, but rather refers the Court to paragraph 8 of the Stewart 
Declaration. 
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communications with Ms. Edmo’s treating providers, outside the scope of formal discovery, in 

future public filings. Rifkin Decl. at ¶¶ 3-5. In response to Plaintiff’s counsel’s objections, 

Defendants have now informed Ms. Edmo that all information disclosed during medical 

appointments is not protected and may be used for the purposes of litigation, id. at ¶ 5 & Ex. A, 

which does not address the fundamental concern of chilling Plaintiff’s ability to access ongoing 

medical treatment and abuses Defendants’ control of Plaintiff’s access to medical care and her 

medical providers.  Counsel for all parties have met and conferred but have been unable to reach 

resolution on this issue. Id. ¶ 6. 

Defendants’ Disclosure of Plaintiff’s Protected Information in their State Court Motion  

IDOC filed a motion on July 11, 2018 in the Sixth Judicial District for the State of Idaho, 

County of Bannock, in which IDOC moved the state court for an order permitting disclosure of 

Ms. Edmo’s Presentence Investigation Reports (“PSI Reports”) to third parties in connection 

with the instant federal case, but without serving Plaintiff’s attorneys in this case.  Rifkin Decl. 

¶ 7 & Ex. B.  Although Defendants’ PSI Report motion explicitly states it is related to the instant 

federal court litigation, Defendants served their motion only on Ms. Edmo’s public defender 

from more than eight years ago. Id. ¶ & Ex. 8.   Defendants provided Plaintiff’s counsel a copy 

of this motion for the first time on July 25, 2018 after already having obtained an order on the 

motion from the state court on July 11, 2018. Id. ¶  7 & Ex. C.  Because of its custody over Ms. 

Edmo, IDOC already had access to Ms. Edmo’s PSI Reports which are sealed under Idaho law, 

and included multiple statements about the actual substance of the information in those Reports 

in IDOC’s public filing in the state court.3  Id. Ex. B at 4-6. 

ARGUMENT 

Federal Rule of Civil Procedure 26(c) confers upon the Court broad authority to regulate 

or limit discovery.  Tahoe Ins. Co. v. Morrison-Knudsen Co., 84 F.R.D. 362, 363-64 (D. Idaho 

                                           
3 To avoid further disclosure of sealed information, Ms. Edmo does not repeat the problematic 
information here, but rather refers the Court to the first full paragraph on page 5 and the second 
full paragraph on page 6 of Exhibit B. 
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Nov. 15, 1979).  This authority includes the discretion to require certain discovery procedures or 

to forbid certain discovery practices in order to protect the interests of the parties.  Id.  Ms. Edmo 

requests that the Court issue a limited protective order limiting Defendants’ use of Plaintiff 

Adree Edmo’s protected medical information in the present litigation to only that information 

produced or obtained through formal discovery procedures that allow Ms. Edmo the opportunity 

to object or respond to certain disclosures.  And, as the declaration of Ms. Stewart was submitted 

to the Court without the benefit of such protections, and revealed protected information that 

could have punitive consequences for Ms. Edmo, she asks that the Court uses its discretionary 

authority to strike this declaration and remove it from the public docket.  Finally, Ms. Edmo 

requests that this Court issue a directive in the protective order that Defendants provide timely 

notice to her counsel of any filings or subpoenas related to discovery or proceedings in the 

instant case.  

I. The Court Should Issue a Protective Order that Balances the Protection of Ms. 

Edmo’s Privacy Interests with the Need for Discovery Into Her Medical Condition 

and Treatment 

A. Ms. Edmo did not waive all medical privacy by putting her health at issue 

The Health Insurance Portability and Accountability Act of 1996 (“HIPAA”) “ushered in 

a ‘strong federal policy in favor of protecting the privacy of patient medical records.’”  

Strayhorne v. Caruso, Civ. Case No. 11-15216, 2014 WL 916814 at *4 (E.D. Mich. March 10, 

2014).  Under HIPAA, health care providers are prohibited from releasing a patient’s protected 

health information except under prescribed exceptions.  See 42 U.S.C. § 1320d-6; 45 C.F.R. 

§§ 164.508, 512.  HIPAA does permit disclosure of medical information pursuant to a court 

order, subpoena, or discovery request. 45 C.F.R. § 164.512(e). This disclosure must be supported 

by satisfactory assurance from the party using the information that reasonable efforts have been 

made to give the patient notice of the request, or reasonable efforts have been made to secure a 

qualified protective order. Id. 

A plaintiff does not waive her rights under HIPAA as to all information provided during 
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the course of medical treatment by putting her health at issue in litigation. Fritsch v. City of 

Chula Vista, 187 F.R.D. 614, 633 (S.D. Cal. July 14, 1999); Piehl v. Saheta, 2013 U.S. Dist. 

LEXIS 79401, at *5 (D. Md. June 5, 2013) (“In enacting HIPAA, Congress recognized a societal 

interest in maximizing the protections afforded in the confidential physician-patient relationship, 

even where a patient’s medical history is at issue in a court case.”); Roosevelt Hotel, Ltd. 

Partnership v. Sweeney, 394 N.W.2d 353, 357 (Iowa 1986). Information irrelevant to the issues 

raised in the litigation should be protected from disclosure. Britt v. Superior Ct., 20 Cal. 3d 844, 

849 (1978) (concluding that waiver of physician-patient and psychotherapist-patient privileges 

extends only to information relating to the medical conditions in question). 

Thus, a balance must be achieved between Defendants’ right to obtain health information 

relevant to a plaintiff’s claims and HIPAA’s strong federal policy in favor of protecting the 

privacy of patient medical records. 

B. Court intervention is especially necessary here where Defendants have 

complete control over Ms. Edmo’s ongoing access to medical treatment 

As a prisoner, Ms. Edmo is unable to obtain treatment from medical providers other than 

Defendants. In other words, Defendants have complete control over Ms. Edmo’s ongoing access 

to medical treatment and direct access to and control over Ms. Edmo’s medical providers.  This 

creates a dynamic in which Ms. Edmo must continue to seek care from medical clinicians whose 

interests are opposed to hers in ongoing litigation.  In the absence of discovery protections 

afforded to Ms. Edmo, under these conditions she will necessarily be chilled from disclosing 

information to her mental health clinicians due to the fear that any information she discloses may 

be used against her in litigation or expose her to punitive consequences. 

Moreover, under these conditions counsel for Defendants has direct access to medical 

information that ordinarily would only be accessible through formal discovery.  Whereas 

ordinarily a defendant would have to subpoena a plaintiff’s third-party medical providers to 

obtain information related to the plaintiff’s medical condition and treatment, here counsel has 

access to medical providers in Defendants’ employ.  As a consequence of this dynamic, 
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Defendants have direct access to Ms. Edmo through her medical providers, and therefore have 

the ability to question her and obtain testimony from her outside the presence of her attorney, in 

violation of the Idaho Rules of Professional Conduct, Rule 4.2 (governing contact between 

represented parties). 

Recognizing the ethical conflicts inherent in these dynamics, prison medical providers 

have in the past sought qualified protective orders from the court prior to speaking with their 

own counsel regarding a plaintiff’s protected medical information.  In Boone v. Heyns, 2017 U.S. 

Dist. LEXIS 146089 (E.D. Mich. Sept. 11, 2017), for example, defendant Corizon Health and 

several prison medical providers working for Corizon sought from the court a HIPAA disclosure 

order allowing them to communicate with their own counsel regarding the inmate plaintiff’s 

medical condition. The court in that case denied the request, concluding that defendant medical 

providers could not speak to their counsel regarding the plaintiff’s medical condition outside of 

the plaintiff’s presence because doing so would violate the strong protections of HIPAA.  Id. at 

*33-34. In reaching this conclusion, the Boone court explained that “the fact that the majority of 

Plaintiff’s treating physicians are either Defendants or employees of Defendant Corizon, means 

that the entry of this order would tilt fairness in discovery towards Defendants.”  

Similarly in Strayhorne v. Caruso, Civ. Case No. 11-15216, 2014 WL 916814 at *4 (E.D. 

Mich. March 10, 2014), a prisoner civil rights case, the defendant medical provider Corizon 

Health sought a HIPAA disclosure order and/or qualified protective order to allow medical 

providers to speak to their counsel about the plaintiff’s medical condition outside of his presence.  

The Strayhorne court also denied the request, concluding that “one cannot expect a medical 

provider to know what protected information is relevant to the plaintiff’s claims and what 

information is not relevant[,] thus creating the risk that confidential information will be shared 

even where defense counsel has not intended to elicit such information.”  Id. at *11-12.   

Notably here, counsel for Defendants did not seek a HIPAA disclosure order or a 

qualified protective order prior to speaking ex parte with Ms. Edmo’s treating clinician.  Rather, 

Defendants discussed medical information directly with Ms. Stewart and then filed that 
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information in the public record.  Defendants have indicated their intention to continue eliciting 

information from Ms. Edmo’s clinicians for purposes of litigation and without any protections to 

ensure private and irrelevant medical information is not disclosed. Defendants’ actions not only 

violate HIPAA, but they also undermine the efficacy of Ms. Edmo’s ongoing treatment and chill 

her willingness to participate fully in her medical care. 

C. Formal discovery procedures will balance the parties’ interests 

Recognizing the need to “strike a balance between a defendant’s right to obtain health 

information relevant to a plaintiff's claims and HIPAA’s strong federal policy in favor of 

protecting the privacy of patient medical records,” the courts in both Strayhorne, 2014 U.S. Dist. 

LEXIS 30246, at *12, and Boone prohibited ex parte communications between counsel for 

defendants and plaintiff’s medical providers (who in those cases were defendant Corizon’s 

employees), and instead limited release of the plaintiff’s health information to formal discovery 

procedures.  See also Boone, 2017 U.S. Dist. LEXIS 146089, at *34 (ordering defendants to 

“utilize formal discovery procedures” as dictated by HIPAA).  While these courts recognized 

that HIPAA does not expressly forbid ex parte communications between a plaintiff’s medical 

providers and counsel for defendants, they nevertheless concluded that to balance the interests 

between the parties, formal discovery procedures were more appropriate. 

 Indeed, courts outside of the prison context have reached the same conclusion and denied 

requests from defendants seeking permission to conduct ex parte interviews of a plaintiff’s third-

party health providers.  See, e.g., Piehl v. Saheta, 2013 U.S. Dist. LEXIS 79401, at *5 (D. Md. 

June 5, 2013) (denying defendant’s motion for order permitting ex parte communications with 

plaintiff’s treating health care providers); Boston Mkt. Corp., 2004 U.S. Dist. LEXIS 27338 at 

*18-19 (denying defendant’s motion for order permitting counsel to engage in ex parte 

communications with plaintiff’s psychologists because the communications created “too great a 

risk of running afoul of [HIPAA’s] strong federal policy in favor of protecting the privacy of 

patient medical records”).  These courts similarly concluded that “[r]equiring [defendant] to 

obtain access to [plaintiff’s] protected medical information through formal discovery 
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proceedings strikes an appropriate balance between the parties’ ability to obtain all relevant 

information and the patient’s right to have irrelevant medical information remain confidential.” 

Piehl, 2013 U.S. Dist. LEXIS 79401, at *7 (internal quotations and citations omitted); see also 

EEOC v. Boston Mkt. Corp., 2004 U.S. Dist. LEXIS 27338, *18-19 (E.D.N.Y. Dec. 16, 2004) 

(“[R]elease of health information is to be made only through the use of the methods listed in 

HIPAA . . . .”); Crenshaw, 318 F. Supp. 2d at 1029 (“In this case, where no protective order 

safeguarding [plaintiff’s] privacy is in place, HIPAA’s disclosure procedures apply. Only formal 

discovery requests appear to satisfy the requirements of [HIPAA].”); Harlan, 141 F.R.D. at 112 

(“The participation of both parties’ counsel in formal discovery will help insure [sic] that these 

questions are resolved to the satisfaction of both parties.”). 

Here, where Ms. Edmo’s treating clinicians are—by nature of Ms. Edmo’s incarcerated 

status—employees either of IDOC or Corizon Defendants, a balancing must take place to protect 

disclosure of information irrelevant to the issues in litigation and to protect Ms. Edmo’s right to 

medical privacy and allow her some assurances that participating fully in ongoing treatment will 

not undermine her ability to seek justice through the courts. Accordingly, Ms. Edmo seeks the 

entry of a limited protective order prohibiting Defendants’ use in litigation of all information 

obtained from Ms. Edmo’s treating clinicians unless obtained or produced through the 

procedures required under 45 CFR § 164.512(e)(1) and the Federal Rules of Civil Procedure. 

Under this order Defendants will in fact still be able to have ex parte communications with Ms. 

Edmo’s treating clinicians; however, they will not be able to submit the information obtained 

through these communications to the Court without noticing a deposition or designating an 

expert, such that Ms. Edmo will have the opportunity to explore the information Defendants 

intend to use in litigation and object to the use of any irrelevant information, or move for 

appropriate protective measures related to any information that, revealed publicly, could expose 

her to undue consequences such as discipline. 

II. Krina Stewart’s Declaration Violates Ms. Edmo’s Medical Privacy Rights 

The importance of a limited protective order providing Ms. Edmo with the opportunity to 
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object to the disclosure of certain information has already been made evident by Defendants’ use 

of a declaration from Ms. Edmo’s treating mental health clinician that revealed personal 

confidences regarding challenges in Ms. Edmo’s personal relationships that have very little 

probative value to the issues for which the declaration was submitted.  Ms. Edmo was not 

provided notice prior to this appointment that anything she said may be used against her in 

litigation. To cure this violation of Ms. Edmo’s protected privacy rights, she asks that the Court 

strike the Stewart declaration and remove it from the docket so as to minimize the damage of 

these disclosures.  Defendants will not be prejudiced by this corrective action, as the Court has 

already issued its ruling on the Motion for Extension of Time in support of which the declaration 

was filed.  (See Dkt. No. 70). 

III. Defendants’ Improper Disclosure of Plaintiff’s Protected Information in Related 

State Court Filing 

Defendants’ motion in state court for authorization to disclose Ms. Edmo’s PSI Reports 

to third parties in relation to the instant federal litigation was problematic in two ways. First, 

although IDOC’s motion itself specifies that it is directly related to the instant federal case, 

IDOC did not serve a copy of its motion on Plaintiff’s counsel in this case.  Second, the content 

of IDOC’s state court motion demonstrates the same lack of discretion and judgment that 

Defendants’ filing of the Declaration of Krina Stewart showed:  Defendants publicly filed 

descriptions of Plaintiff’s sensitive and protected information to which they have access only as a 

result of having custody and control of Plaintiff.  Rifkin Decl. ¶ 9 & Ex. B at 5-6. Defendants 

publicly referenced and described information contained in Plaintiff’s PSI Reports that is sealed 

pursuant to Idaho Criminal Rule 32(h)(1). Id. Regardless of whether Ms. Edmo has chosen to 

disclose some of her medical information in her federal lawsuit, that does not change the sealed 

status of any information contained in the PSI Reports, and the content of those Reports may not 

be described in public filings. While Plaintiff does not object to Defendants being able to access 

information relevant to Plaintiff’s claims in the instant lawsuit, Defendants are not entitled to 

unilaterally decide to publicly disclose sealed information about Plaintiff.    Accordingly, this 
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Court should implement safeguards to ensure that Defendants’ complete access to and control 

over Plaintiff’s records, information, and treatment is balanced by Plaintiff’s legitimate privacy 

interests.   

CONCLUSION 

 For the foregoing reasons, Plaintiff requests the Court issue an order (1) striking the 

Declaration of Krina L. Stewart (Dkt. No. 68-2), for the purpose of sealing it or removing it from 

the public docket; (2) prohibiting Defendants from using Plaintiff’s protected medical 

information in the present litigation unless produced or obtained through formal discovery 

procedures as required under the Federal Rules of Civil Procedure and HIPAA, 45 CFR 

§ 164.512(e)(1); and (3) requiring Defendants to timely serve Plaintiff’s counsel in the instant 

case with any documents or subpoenas filed or served, regardless of forum, relating to discovery 

or other proceedings in the instant litigation. 

 

Dated: July 26, 2018    Respectfully Submitted,  
      NATIONAL CENTER FOR LESBIAN RIGHTS 
      FERGUSON DURHAM 
      HADSELL STORMER & RENICK LLP 

       
      By:       /s/ - Lori Rifkin                                
       Lori E. Rifkin 
       Shaleen Shanbhag 
      Attorneys for Plaintiff
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CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that on the 26 day of July, 2018, I filed the foregoing 

electronically through the CM/ECF system, which caused the following parties or counsel to be 

served by electronic means, as more fully reflected on the Notice of Electronic Filing: 

 
Dylan Eaton 
deaton@parsonsbehle.  com 
 
J.  Kevin West 
kwest@parsonsbehle.  com 
 
Attorneys for Corizon Defendants 
 
Brady James Hall 
brady@melawfirm.  net 
 
Attorney for IDOC Defendants 
 
       
 
              /s/ - Lori Rifkin 
                  Lori E. Rifkin 
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Dan Stormer, Esq. (CA # 101967) 
(pro hac vice)  
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(pro hac vice) 
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DECLARATION OF LORI E. RIFKIN 

I, Lori E. Rifkin, hereby declare and state:  

1. I am a partner at the law firm of Hadsell Stormer & Renick, LLP. I am an attorney 

licensed to practice law in the state of California and am admitted pro hac vice before this Court, 

and am counsel of record for plaintiffs in this action. The information contained herein is based 

on my personal knowledge, or upon review of files and documents generated or received and 

regularly maintained by my office in connection with this case. If called upon, I could testify in a 

court of law to the accuracy of the matters set forth herein. 

2. In support of their Reply, Defendants filed the Declaration of Krina L. Stewart, a 

Licensed Professional Counselor who serves as the lead mental health clinician at the Idaho State 

Correctional Institution and as Ms. Edmo’s treating mental health clinician.  Dkt. No. 68-2 

(“Stewart Decl.”) at ¶¶ 2-3, 6.  In her declaration, Stewart discusses her most recent clinical 

appointment with Ms. Edmo and provides her opinion regarding Ms. Edmo’s mental health 

status and its connection to Ms. Edmo’s gender dysphoria. Id. at ¶¶ 6-7.  Stewart also reveals 

information shared with her during a clinical visit on May 18, 2018, that is unrelated to Ms. 

Edmo’s gender dysphoria but rather involves Ms. Edmo’s personal relationships.  See id. at ¶ 8. 

Based on my understanding and experience, the nature of this information could expose Ms. 

Edmo to punitive disciplinary action by IDOC.   

3. That same day, June 8, 2018, I wrote to Brady Hall, counsel for IDOC 

Defendants, to advise them that the Stewart Declaration violates Ms. Edmo’s rights to medical 

privacy and request that Defendants immediately contact the Court to remove this document 

from the public docket.  Defendants responded with a request for legal authority regarding this 

issue, which I provided in a communication sent June 12, 2018. 

4. The parties continued to meet and confer regarding the requirements of HIPAA 

and the scope of Ms. Edmo’s right to medical privacy, including a meet and confer call on June 

20, 2018, and further written communications on June 25, 2018. Defendants declined to 

withdraw Ms. Stewart’s declaration and communicated their intent to continue using information 
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acquired directly through counsel’s communication with Ms. Edmo’s treating providers, outside 

the scope of formal discovery, in future public filings. 

5. In a letter dated July 2, 2018, Defendants’ counsel Marisa Crecelius informed me 

that counsel “h[as] asked the IDOC mental health clinicians to inform Ms. Edmo that the 

information she provides in clinic may be used in litigation.”  Further, she indicated that 

Defendants believe that “some” of the medical treatment Ms. Edmo receives from IDOC mental 

health clinicians will be relevant to this lawsuit, and thus Defendants will continue to request this 

information from clinicians despite Ms. Edmo’s concerns regarding medical privacy. Attached 

hereto as Exhibit A is a true and correct copy of Ms. Crecelius’s letter. 

6. Although counsel for all parties met and conferred extensively on this issue, they 

have been unable to reach resolution. 

7. On July 25, 2018, IDOC Defendants provided Plaintiff’s counsel a copy for the 

first time of their motion filed July 11, 2018 in the Sixth Judicial District for the State of Idaho, 

County of Bannock, in which IDOC moved the state court for an order permitting disclosure of 

Ms. Edmo’s Presentence Investigation Reports (“PSI Reports”) to third parties in connection 

with the instant federal case.  A true and correct copy of the motion has been filed separately 

under seal as Exhibit B.  By this time, Defendants had already obtained an order on the motion 

from the state court.  A true and correct copy of the order is attached hereto as Exhibit C. 

8. IDOC Defendants did not serve Plaintiff’s counsel with a copy of their PSI 

Reports motion and when I requested a copy of this motion and the proof of service, Defendants 

informed me they had served only Ms. Edmo’s prior public defender from more than eight years 

ago.  See Exhibit B at 8. 

9. Defendants’ PSI Reports motion included multiple statements about the actual 

substance in those Reports although that information is sealed under Idaho law.  These include 

statements in the first full paragraph on page 5 and the second fully paragraph on page 6.  

Regardless of whether Ms. Edmo has chosen to disclose some of her medical information in the 

instant lawsuit, that does not change the sealed status of any information contained in the PSI 
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Reports, and the content of those Reports may not be described in public filings.   

 

 I declare under penalty of perjury under the laws of the United States that the foregoing is 

true and correct.   Executed July 26, 2018 in Emeryville, California. 

 
       /s/ - Lori E. Rifkin 
            Lori E. Rifkin   
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CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that on the 26th day of June, 2018, I filed the foregoing 

electronically through the CM/ECF system, which caused the following parties or counsel to be 

served by electronic means, as more fully reflected on the Notice of Electronic Filing: 

 
Dylan Eaton 
deaton@parsonsbehle.com 
 
J. Kevin West 
kwest@parsonsbehle.com 
 
Attorneys for Corizon Defendants 
 
Brady James Hall 
brady@melawfirm.net 
 
Attorney for IDOC Defendants 
 
       
 
              /s/ - Lori E. Rifkin                                
                  Lori E. Rifkin 
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This matter having come before this Court on Plaintiff’s Motion to Strike Declaration of 

Krina L. Stewart and for Protective Order, and good cause appearing therefore; 

IT IS HEREBY ORDERED that the Declaration of Krina L. Stewart (Dkt. No. 68-2), 

submitted in conjunction with the Reply Brief in Support of IDOC Defendants’ Motion for 

Extension of Time to Respond to Plaintiff’s Motion for Preliminary Injunction and Request for 

Status Conference (Dkt. No. 68), is HEREBY STRICKEN. The Court Clerk is to [seal it / remove 

it] from the CM/ECF docket system by no later than August 3, 2018. 

IT IS FURTHER ORDERED that Defendants may use Plaintiff Adree Edmo’s protected 

medical information in the present litigation only if produced or obtained through formal discovery 

procedures as required under the Federal Rules of Civil Procedure and HIPAA, 45 CFR § 

164.512(e)(1). 

IT IS FURTHER ORDERED that Defendants must timely serve Plaintiff’s counsel in 

the instant case with any documents or subpoenas filed or served, regardless of forum, relating to 

discovery or other proceedings in the instant litigation. 

 

Dated this _____ day of ________, 2018.  
 

            
      B. LYNN WINMILL 
      Chief U.S. District Court Judge 
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Dylan Eaton 
deaton@parsonsbehle.  com 
 
J.  Kevin West 
kwest@parsonsbehle.  com 
 
Attorneys for Corizon Defendants 
 
Brady James Hall 
brady@melawfirm.  net 
 
Attorney for IDOC Defendants 
 
       
 
              /s/ - Lori Rifkin 
                  Lori E. Rifkin 
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