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FOR THE EASTERN DISTRICT OF VIRGINIA
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)
)
)
)
)
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RICHARD ROE; VICTOR VOE; and
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V.
No. 1:18-cv-1565-LMB-IDD
RICHARD V. SPENCER, in his official
capacity as Acting Secretary of Defense;
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capacity as acting Secretary of the Air Force;
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OF DEFENSE,
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Defendants.

MOTION TO STAY SUMMARY JUDGMENT BRIEFING AND TRIAL,
PENDING DECISION BY THE FOURTH CIRCUIT IN EXPEDITED APPEAL

AND MEMORANDUM OF LAW IN SUPPORT THEREOF
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INTRODUCTION

In an effort to save judicial and party resources, and also increase the efficient
resolution of these matters, Defendants respectfully move to stay the trial in the above-
captioned matters, currently scheduled to begin September 9, 2019, pending the issuance of
an appellate decision and mandate in the appeal of the preliminary injunction in Roe ». United
States Department of Defense, No. 19-1410 (“Roe Appeal”), scheduled for expedited oral
argument before the Fourth Circuit on September 18, 2019. Defendants also respectfully
move to stay summary judgment briefing. The grounds for these motions are set forth
below.

BACKGROUND

A. Procedural Background

On February 15, 2019, this Court granted a preliminary injunction in Roe v. Spencer,
No. 18-cv-1565, ECF Nos. 72, 73. On April 16, 2019, Defendants filed a notice of appeal of
the order granting preliminary injunction under 28 U.S.C. § 1292(a). Roe ECF No. 112. At
the Final Pretrial Conference on May 16, 2017, the Court set trial in both cases to begin on
September 9, 2019 and continue through September 13, 2019. Harrison v. Spencer, No. 18-cv-
641, ECF No. 192.

Defendants filed their opening brief with the Court of Appeals for the Fourth
Circuit on May 28, 2019. Ex. A, Roe Appeal, Doc. 18. On May 31, 2019, the Court extended
fact discovery related to the organizational standing of Plaintiff OutServe-SLDN, Inc.
through July 1, 2019. Roe ECF No. 147.

On June 20, 2019, Defendants filed a motion to expedite hearing of the appeal. Ex.
B, Roe Appeal, Doc. 26. Plaintiffs agreed to take no position on the motion to expedite. Id. at

3. On June 21, 2019, the Fourth Circuit granted Defendants’ motion to expedite the appeal.
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Ex. C, Roe Appeal, Doc. 27.

On July 3, 2019 Plaintiffs filed two motions to take four additional depositions out
of time, which were granted by the Court on July 5th and July 11th, respectively. Roe ECF
Nos. 164, 167, 170, 181. . The latest currently noticed deposition under the modified
schedule has been noticed for July 30, 2019.

On July 9, 2019, the Fourth Circuit scheduled the expedited appeal of the
preliminary injunction to be heard on September 18, 2019, the first day of the Fourth
Circuit’s 2019-2020 term. Ex. D, Roe Appeal, Oral Argument Notification.

On July 16, 2019, the parties met and conferred concerning the instant motion, and
Plaintiffs indicated that they opposed Defendants’ proposed stay.

B. Legal Standard

“The grant or denial of a request to stay proceedings calls for an exercise of the
district court’s judgment ‘to balance the various factors relevant to the expeditious and
comprehensive disposition of the causes of action on the court's docket.”” Maryland .
Universal Elections, Inc., 729 F.3d 370, 375 (4th Cir. 2013) (quoting United States v. Ga. Pac.
Corp., 562 F.2d 294, 296 (4th Cir. 1977)). “The party seeking a stay must justity it by clear
and convincing circumstances outweighing potential harm to the party against whom it is
operative.” Williford v. Armstrong World Indus., Inc., 715 F.2d 124, 127 (4th Cir. 1983). The
district court “must weigh competing interests and maintain an even balance.” Id. (quoting
Landis v. N. Am. Co., 299 U.S. 248, 254-55 (1930)).

“Specifically, a district court should consider three factors: ‘(1) the interests of
judicial economy; (2) hardship and equity to the moving party if the action is not stayed;
[and,] (3) potential prejudice to the non-moving party.”” Gibbs v. Plain Green IL.C, 331 F.

Supp. 3d 518, 525 (E.D. Va. 2018) (quoting Buzzell v. JP Morgan Chase Bank, No. 3:13-CV-
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668, 2015 WL 5254768, at *2 (E.D. Va. Sept. 9, 2015) (alterations in original)).

ARGUMENT

A stay is warranted in this matter because, on balance, the likelihood of a significant
waste of the Court’s and parties’ resources far outweighs any minimal harm to Plaintiffs
from a brief delay.

I. The Interests of Judicial Economy Are Served by Staying Trial and Summary
Judgment in these Cases.

The first factor weighs strongly in favor of staying summary judgment and trial
because a decision in the Roe appeal will provide substantial — and potentially dispositive —
guidance on many issues in both the Harrison and Roe cases, thereby narrowing the issues to
be decided on summary judgment and trial. The Court and the parties have acknowledged
the intertwining of the factual and legal issues in these cases, including many of those
addressed by the Preliminary Injunction Appeal, by consolidating discovery, trial, and often
briefing. The Fourth Circuit has acknowledged the importance of the issues on appeal by
expediting hearing for the first day of the 2019-2020 Term.

“A district court ordinarily has discretion to delay proceedings when a higher court
will issue a decision that may affect the outcome of the pending case.” White v. Ally Fin. Inc.,
969 F. Supp. 2d 451, 461-62 (S.D.W.Va. 2013). Courts in this Circuit routinely find that such
forthcoming appellate decisions justify district court stays even in case where the issue at bar
is similar but not identical to the issue on appeal. See, e.g., McRory v. North Carolina, Case No.
1:14CV65, 2014 WL 2048068 (W.D.N.C. May 19, 2014) (“[I]t would be a waste of judicial

resources, as well as the resources of the State and the Plaintiffs, to move forward in this

case prior to a decision in Bostic. Put simply, the outcome in Bostic will in all likelihood
shape the outcome of this litigation.”); Benisek v. Lamone, 266 F. Supp. 3d 799, 815 (D. Md.

2017) (“While the Supreme Court’s decision in Whitford may not prove dispositive of Benisek,

4
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the Court’s analysis undoubtedly will shed light on critical questions in this case, and the
parties and the panel will be best served by awaiting that guidance.”). Furthermore, under
somewhat similar circumstances, this Court has delayed trial pending appeal of novel issues
to the Fourth Circuit. Ex. E, Order, A/ Shimari v. CACI Premier Tech., Inc., Case No. 1:08-cv-
827 (LMB/JFA) (E.D. Va. Apr. 3, 2019), ECF No. 1296.

The weight of this factor is even stronger when, as here, the issues to be decided in
the instant cases themselves are currently on appeal. See infra. Defendants have appealed the
Court’s decision concerning the justiciability of the claims against the Defendants and its
determination that Defendant Department of Defense’s Central Command’s deployment
policy does not survive rational basis review. Ex. A at 10-12. Although only the Roe
preliminary injunction decision is on appeal, the substance of the legal and factual
determinations being appealed are central to both the Harrison and Roe suits because they
challenge most of the same regulations and individual Plaintiffs in both cases are subject to
the Central Command deployment policy. There can be no doubt that “resolution of these
[issues] will guide the future of this litigation before this Court, narrow the issues, or
potentially terminate this case [and it] is therefore in the interest of efficiency and judicial
economy’ to stay the summary judgment and trial proceedings. Wit v. Household Life Ins. Co.,
Case No. 2:14-cv-31400, 2015 WL 5501751, at *2 (S.D. W.Va. Sept. 16, 2015).

Indeed, the District of Maryland recently addressed the contours of this balancing
analysis in detail under similar circumstances in Infernational Refugee Assistance Project v. Trump,
323 F. Supp. 3d 726 (D. Md. 2018) (hereinafter “IRAP”). In IRAP, the court entered a
preliminary injunction against the enforcement of Presidential Proclamation No. 9645, 82
Fed. Reg. 45,161 (Sept. 24, 2017), which was simultaneously being challenged in several

other districts. Id. at 729. One of the other challenges was subsequently granted a writ of
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certiorari and the defendants moved to stay the IRAP case on the grounds that the decision
“will likely provide dispositive guidance on some or all of the issues in this case...and...the
Supreme Court might resolve the merits of [the] Plaintiffs’ claims, eliminating the need for
further district court proceedings.” Id. at 729-30. The court noted that “in cases where the
validity of a preliminary injunction was before the circuit court or the Supreme Court,
district courts have at times stayed proceedings for reasons of judicial economy.” Id. at 731-
32 (collecting cases). It then “conclude[d] that judicial economy will be served by a stay of
this case because resolution of the issues before the Supreme Court will likely have a direct
impact on the future course of the case, including on the next decisions this Court must
make.” Id. at 732.

The IRAP court reasoned that because the defendants were likely to make many of
the same arguments in their upcoming motion to dismiss that were being heard by the
Supreme Court, “waiting for the Supreme Court to rule would likely simplify this Court’s
task...while moving forward without a stay would likely result in a ruling by this Court that
would be subject to revisitation and potential modification.” Id. at 733.!

The same is true of the issues implicated by the Preliminary Injunction in the Roe
case and the Defendants’ arguments at summary judgment and trial. At minimum, the
Fourth Circuit ruling will almost certainly simplify this Court’s task by narrowing the issues
or clarifying the applicable legal standards, and it is possible that the Fourth Circuit’s ruling
would result in the need for re-visiting and modifying any decisions of this Court issued
while the appeal is pending. However, the Fourth Circuit’s ruling could also be dispositive

of all or most of the issues in these cases altogether.

""The IRAP court further stated that this reasoning is applicable “whether the [Supreme
Court’s] decision proves to be consistent or inconsistent with this Court’s ruling.” IRAP, 323
F. Supp. 3d at 734.
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The IRAP court further reasoned that because the Supreme Court “undoubtedly
must consider” the application of certain precedent to the arguments before it, “it would be
highly inefficient for this Court to evaluate the viability” of those arguments “until the
Supreme Court provides guidance on this question.” Id. at 734. The same is true in the
present appeal, as the Fourth Circuit must consider the proper interpretation of a number of
Fourth Circuit cases in order to assess Defendants’ appeal of the Preliminary Injunction.

Similarly, in the instant cases judicial efficiency is best served by a brief stay pending
the Fourth Circuit’s binding guidance. In the absence of a stay, the Court’s already heavy
case and trial docket will be further burdened with several summary judgment motions,
incorporating the testimony of over 30 witnesses and nearly 60,000 pages of records, and a
full week bench trial. The Fourth Circuit’s decision may require that those substantial
undertakings be completely redone or could potentially render them unnecessary in the first
instance. Further, given that the Fourth Circuit has scheduled expedited oral argument, it is
likely that the panel would endeavor to issue a decision promptly, minimizing any delay.

Consequently, considerations of judicial economy weigh heavily in favor of stays in
both the Roe and Harrison cases. There is a significant chance that waiting a brief period for
the forthcoming, binding decision of the Fourth Circuit would avoid duplication of the
parties’ and the Court’s efforts on summary judgment and in trial, or could even obviate the
need for one or both completely. Further, even with summary judgment and trial stayed, the
parties would still continue to complete the outstanding discovery in these cases, such that
summary judgment briefing and a trial (if necessary) could be promptly scheduled upon
issuance of the Fourth Circuit’s mandate.

IL. Defendants Will Suffer Significant Hardship if Trial or Summary Judgment
Move Forward on the Current Schedule.

Defendants will suffer significant hardship if summary judgment and trial proceed as

7
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currently scheduled. The Roe appeal will be fully briefed prior to the beginning of the trial in
these cases, and oral argument is scheduled for only two business days after the projected
end of the trial. Consequently, the harms recited below can be avoided without any undue
delay to the Court or the parties.

First, as discussed s#pra, the decision of the Fourth Circuit may significantly narrow
the issues in these cases, require a remand, or even negate the need for summary judgment
or trial in one or both cases. Therefore, Defendants (and Plaintiffs as well) may unnecessarily
or duplicatively expend significant time and monetary resources briefing summary judgment
and preparing for and conducting trial. Unnecessary or duplicative trial will be particularly
onerous for the witnesses and expert witnesses of both parties, who are geographically
dispersed.®

Second, Defendants will be prejudiced if the current schedule is maintained because
the extension of discovery well beyond the originally calendared date has substantially
hindered their ability to focus on preparation for summary judgment or trial. The Court
originally scheduled the trial for September 9, 2019 with the expectation that all discovery
matters would be completed by the end of June and summary judgment could proceed in
early to mid-July. Ex. F, Hearing Tr. May 16, 2019, 6:3-7:7. Fact discovery in the
consolidated cases was originally scheduled to close on March 15, 2019. Expert discovery
was originally scheduled to close on May 10, 2019. On May 31, 2019, as a result of Plaintiffs’
failure to produce evidence establishing standing for Plaintiff OutServe-SLDN, the Court
extended discovery until July 1, 2019 on the topic of OutServe’s associational standing. Roe

ECF 147. The Order also allowed an additional deposition and two rounds of additional

* For example, since their depositions, Defendants’ Rule 30(b)(6) witnesses Colonel Cron
and Colonel Murray have been reassigned to positions in Thailand and South Korea,
respectively.
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briefing which will end on July 19, 2019. Id. In addition, on June 18, 2019, the Court ordered
Defendants to produce documents withheld under the Deliberative Process Privilege. Roe
ECF 158. Plaintiffs have scheduled four additional depositions based on this production
through July 30, 2019. On July 16, 2019, during the conference concerning the present
motion, Plaintiffs announced, without consulting Defendants regarding a schedule, that they
would file a partial motion for summary judgment in the Roe case the week of July 22, 2019.

In addition, on July 18, 2019, without any forewarning, Plaintiffs produced a
“supplemental” expert report that will require Defendants to seek to reopen discovery so the
expert witness can be deposed a second time.

The result of the unanticipated modification and back-loading of the schedule in
these cases has been to substantially hinder Defendants from applying their resources to
prepare for summary judgment and trial. As noted s#pra, the full factual record necessary for
summary judgment will not be complete until a mere five weeks before the currently
scheduled trial date, at the earliest. Indeed, Plaintiffs have acknowledged the overwhelming
amount of work required during the time since the final pretrial conference and relied on the
difficulty of complying with that schedule to obtain an extension for their appellate briefing.
Ex. G, Roe Appeal, Doc. 24 at 2-5. The many resource intensive activities Plaintiffs describe
in that motion required similar investment from Defendants in addition to the time-
consuming activities described supra.

For these reasons, the balance of equities weigh in favor of staying summary
judgment and trial.

ITI.  Staying Summary Judgment and Trial Briefly Poses No Potential
Prejudice to Plaintiffs.

The third factor also weighs in favor of staying summary judgment and trial because

a short delay poses no potential prejudice to Plaintiffs.

9
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First, because the appeal will be fully briefed before trial is scheduled to begin and
oral argument will take place only two business days after the currently scheduled end of
trial, a stay tied to the issuance of the Fourth Circuit’s decision will be short. In McCrory, the
District Court found that because the Fourth Circuit had already heard oral argument of a
related appeal, “the stay will be minimal and will ultimately lead to the more efficient
resolution of this case.” 2014 WL 20480068, at *1. Similarly, in Gen. Synod of the Church of Christ
v. Cogper, the District Court found that a stay pending rehearing en banc or entry of the
formal mandate in a related appeal “[would] not be indefinite...[would] result in minimal
delay and little, if any, prejudice to Plaintiffs.” Case No. 3:14cv213, 2014 WL 3939331, at * 1
(W.D.N.C. Aug. 12, 2014). The Court opined further that “the stay [would] facilitate the
more expeditious resolution of this case, as the Court is bound by any decision of the Fourth
Circuit.” Id.

Here, the Fourth Circuit has not only granted Defendants’ motion to expedite oral
argument, Ex. C, but scheduled the argument for the first day of the first sitting of the 2019-
2020 Term, Ex. D. Under these circumstances, the parties can reasonably expect that a
decision will be issued promptly.

Second, there is no potential for harm to the individual Plaintiffs from Defendants’
challenged policies during the pendency of a stay tied to the decision of the Fourth Circuit.
To the extent that Plaintiffs allege the challenged policies have harmed them, there could be
no additional or different impact during the short time the summary judgment and trial
would be stayed. Plaintiffs Hatrison, Roe, and Voe will all maintain their positions’ with their

respective Military Services through the final resolution of these cases. Moreover, the

’ More specifically, Plaintiffs will maintain their current positions, barting Plaintiffs’
voluntary decisions to separate or separation, promotion, or other change allowed or
required by circumstances unrelated to the substance of these lawsuits.

10
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Preliminary Injunction preventing Roe and Voe from being discharged will remain in place
through the issuance of the Fourth Circuit’s decision.

Thus, because the delay in the case will be minimal and Plaintiffs are not at risk of
any prejudice from such a delay, the third factor weighs in favor of granting the requested
stay.

CONCLUSION

For the reasons stated herein, all three factors weigh in favor of granting a brief stay
of the summary judgment briefing and the currently scheduled trial in this case, pending the
likely prompt issuance of a controlling appellate decision. Defendants therefore respectfully

request that the Court enter a stay of the summary judgment and trial proceedings pending

the issuance of the Fourth Circuit’s mandate in the Roe appeal.

DATE: July 19, 2019
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

NICHOLAS HARRISON; and OUTSERVE-
SLDN, INC,,

Plaintiffs,

V.

No. 1:18-cv-641-LMB-1IDD

)

)

)

)

)

)

)
RICHARD V. SPENCER, in his official )
capacity as Acting Secretary of Defense; )
MARK T. ESPER, in his official capacity as )
Secretary of the Army; and the UNITED )
STATES DEPARTMENT OF DEFENSE, )
)

)

Defendants.

RICHARD ROE; VICTOR VOE; and
OUTSERVE-SLDN, INC.,

Plaintiffs,

V.
No. 1:18-cv-1565-LMB-IDD
RICHARD V. SPENCER, in his official
capacity as Acting Secretary of Defense;
MATTHEW P. DONOVAN, in his official
capacity as acting Secretary of the Air Force;
and the UNITED STATES DEPARTMENT
OF DEFENSE,

R N N N N N N N N N O N N

Defendants.

[PROPOSED] ORDER

Upon consideration of Defendants” Motion to Stay Summary Judgment Briefing and
Trial in the above-captioned matters, the Court GRANTS the motion, and ORDERS that
summary judgment briefing and trial in the action above are stayed pending issuance of the
mandate by the Court of Appeals for the Fourth Circuit in Roe v. United States Department of

Defense, No. 19-1410.
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Entered this ___ day of July, 2019.
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EXHIBIT A

Roe Appeal
Government's Appeal Brief




USCAGHSBPE8tV-60641-LIMBYDD Documbht 219:%° #iikd 07/16119°Pdge 2 of 104 PagelD# 6075

No. 19-1410

IN THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

RICHARD ROF, et al.,

Plaintiffs-Appellees,
V.

UNITED STATES DEPARTMENT OF DEFENSE, et al.,

Defendants-Appellants.

On Appeal from the United States District Court
for the FEastern District of Virginia

BRIEF FOR APPELLANTS

JOSEPH H. HUNT
Assistant Attorney General

Of Connsel: G. ZACHARY TERWILLIGER
United States Attorney
RYAN D. NEWMAN MARK B. STERN
Deputy General Connsel MARLEIGH D. DOVER
MICHAEL J. FUCCI LEWIS S. YELIN
Associate General Connsel JAMES Y. XI
Attorneys, Appellate Staff
Department of Defense Civil Division, Room 7515

U.S. Department of Justice

950 Pennsylvania Avenne NW
Washington, DC 20530

(202) 514-8877




USCAELBPERR 1Y-60641-LMBIDD Documbht 21925/ #iikd 07/18/170°'P4ge 3 of 104 PagelD# 6076

TABLE OF CONTENTS

Page

INTRODUCTION......oiiiiiiiiiiiiiiiiiisis s 1

STATEMENT OF JURISDICTION ....cccooiiiiiiiiiiiiiiiiicicccceeeessscees 3

STATEMENT OF THE ISSUE ....cccccoviiiiiiiiiiiiiiiccciesnes 4

PERTINENT STATUTES AND REGULATIONS.......cccoiiiiiiniiicccciiaes 4

STATEMENT OF THE CASE .....cccccooiiiiiiiiiiiiiiiiicci s 4

A, Legal Background........cooveieiiiiiiieiiiiiiiiinneeeceeecceeseeee e 4

B.  Factual Background.........cccooviiiiiiiininininiiiiiiiniic, 7

C.  Priof ProCeedings .......cccvmmmrrieieieieieieieieiiiiirinisieeeeee et 10

SUMMARY OF ARGUMENT ......cccoviiiiiiiiiiiiiiee s 14

STANDARD OF REVIEW ..o 18

ARGUMENT ...ttt 19

L Plaintiffs’ Claims Are Not Justiciable......c.ccccceoiirininnnnieeeecciiiirrreeeene 19

II.  Plaintiffs’ Claims Fail On The Merits....cocccecvrreeririereirniereiineereenieereeneeneneeneens 20
A.  Central Command’s Deployment Policy Survives Rational Basis

REVIEW ..ttt e 20

B.  The Discharge Decisions Do Not Violate The APA .........ccovvvivinnnnne. 31

III.  The Balance Of The Equities Also Precludes The Injunction...........cccceuvuunueee. 36

IV.  The Nationwide Injunction Is IMProper........cccevvvvvereierecicceeninriniseeenenenene 38

CONCLUSION ..ottt s 41

CERTIFICATE OF COMPLIANCE



USCAGHSBPEA8V-60641-LIMBIDD Docubit 219%°% #iibd 07/16/79° Pdge 4 of 104 PagelD# 6077

CERTIFICATE OF SERVICE

ADDENDUM

i



USCAELBPERR 1Y-60641-LMBIDD Documbht 21925/ #iikd 07/18/170°"P4ge 5 of 104 PagelD# 6078

TABLE OF AUTHORITIES

Cases: Page(s)
Aikens v. Ingram,

811 F.3d 643 (4th Cit. 2010) ..c.ciiiiiiiiiiiiiciciccccccci e, 19
Centro Tepeyac v. Montgomery County,

722 F.3d 184 (4th Cir. 2013) wevviiiiiiiiciiiciicce e 18
Clark v. Widnall,

51 F.3d 917 (10th Cir. 1995) o 19
Dandridge v. Williams,

397 ULS. 47T (1970) vttt 29
Dillard v. Brown,

052 F.2d 316 (Bd Cir. T98T) ittt 19
Doe v. University of Md. Med. Sys. Corp.,

50 F.3d 1261 (4th Cir. 1995) .o 21
FCC v. Beach Commc’ns, Inc.,

508 U.S. 307 (1993) ceooviiiiiiiiiiiiciiiic e 21, 27
FCC v. Fox Television Stations, Inc.,

556 U.S. 502 (2009) ...cvouiiriiiiiiiiiiciiiiciiiii s 31
FEC v. Wisconsin Right to Life, Inc.,

551 U.S. 449 (2007) ceveviuiiriiiiiiriiiciiniciici s 40
FERC v. Electric Power Supply Ass’n,

136 S. Ct. 700 (20T0) cuveuiiieiiirieieiiriecereeeereett ettt 31
Gill v. Whitford,

138 S. Ct. 1916 (2018) ettt 39
Gilligan v. Morgan,

ATB3 TS T (1973) ettt ettt 22,39

11



USCAELBPERR 1Y-60641-LMBAIDD Docubht 219%% #iikd 07/16/119° Pdge 6 of 104 PagelD# 6079

Goldman v. Weinberger,
475 U.S. 503 (1980) ...cvvviiiiiiiiiiiiiniic s 22,28, 29

Guerra v. Scruggs,

942 F.2d 270 (4th Cir. 19971) it 19, 30, 37

Harkness v. Secretary of Navy,
858 F.3d 437 (6th Cit. 2017) weeeeereiiirieiciniricictriercctrie ettt ens 19

Heller v. Doe,
509 U.S 312 (1993) ettt ettt ne e 21,28

Knutson v. Wisconsin Air Nat’| Guard,
995 F.2d 765 (7Tth Cit. 1993) ..eiiieieeececee ettt 19

Kreis v. Secretary of Air Force,
866 F.2d 1508 (D.C. Cir. 1989)...c.civiiiiiiiiiiiiiicciii s 19

Lewis v. Casey,
S5T8 ULS. 343 (1990) vttt 39

Madsen v. Women’s Health Ctr., Inc.,
ST2 TS 753 (1994) ettt 39

Mathews v. Diaz,
426 U.S. 67 (1970) wvovviiiiiiiiiiciciciiciiii s 26

Meinhold v. U.S. Dep’t of Def.,
34 F.3d 1469 (9th Cir. 1994) ..o 40

Mindes v. Seaman,

453 F.2d 197 (5th Cit. 197T) ettt 10, 19, 20

Minnesota v. Clover Leaf Creamery Co.,
449 U.S. 456 (1981) cevviiiiiiiciciiiii s 28

Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co.,
463 U.S. 29 (1983) ..ot 31, 32

National Ass’n of Home Builders v. Defenders of Wildlife,
551 U.S. 044 (2007) ovviririiiiiiiiiiiciiiiiiiii s 31



USCAELBPERR 1Y-60641-LMBIDD Documbht 21925/ #ikd 07/18/119°"P4ge 7 of 104 PagelD# 6080

In re Navy Chaplainey,

097 F.3d 1171 (D.C. Cit. 2012) v 37
Nieszner v. Mark,

084 F.2d 562 (8th Cir. 1982) ...ccuiviiiiiiiiiiiiiii s 19
Neken v. Holder,

556 U.S. 418 (2009) ...oviiriiiiiiiiiiciciciciiiii s 18
Orloff v. Willonghby,

345 U.S. 83 (1953) ot 22
Penagaricano v. 1.lenza,

74T F.2d 55 (1t Cir. T984) oo 19
Powell v. McCormack,

395 U.S. 486 (1969) ..voviiiiiiiiiiiciiicitcc s 20
Rostker v. Goldberg,

453 U.S. 57 (1981) ottt 22,27, 28
Sampson v. Murray,

15 ULS. 01 (1974) o 36

Stinson v. Hornsby,
821 F.2d 1537 (11th Cif. T987) weereeueiirieiciiricictririetctrieiectseeieietseer ettt 19

Thomasson v. Perry,
80 F.3d 915 (4th Cir. 1996) (en banc) ....ceeeeveeueeeeeneercirinerciineceneeeenns 21, 22,28, 31

Town of Chester v. Laroe Estates, Inc.,
137 S. Ct. 1645 (2017) coriiiiicicicieccee e 39

Trump v. Hawaii,
138 S. Ct. 2392 (2018) e 20, 21, 39

U.S. RR. Ret. Bd. v. Frirg,
449 U.S. 166 (1980) ... 21



USCAGHSBPEA8V-60641-LIMBIDD Docubit 219%°% #iikd 07/16/70° P4ge 8 of 104 PagelD# 6081

U.S. Dep’t of Def. v. Meinhold,

510 TS 939 (1993) ettt ettt 40
United S'tates v. Mendoza,

404 U.S. 154 (1984 .ottt ettt 40
Vance v. Bradley,

440 U.S. 93 (1979) ettt 29
Virginia Soc’y for Human Life, Inc. v. FEC,

263 F.3d 379 (4th Cir. 2001) eoveeiirieiciiinieiciirierctnieteeeniereeene et seene 40
Wenger v. Monroe,

282 F.3d 1068 (9th Cit. 2002) ....eoveveieiiieiiieiinieienieiereierei ettt s ee 19
Williams v. Wilson,

762 F.2d 357 (4th Cir. 1985) .eeeiiiiiieeeeeeeeeeee e 10, 19
Winter v. Natural Res. Def. Councl, Inc.,

555 U.S. 7 (2008) .eouvevinieiiieriieiirieitrieiestei ettt ettt 18, 22, 27,37, 39
Statutes:

Administrative Procedure Act,

STUSICL § 7020ttt ettt 3
28 U.S.C. § 1292(2) (1) weuvuieiriririreeeereretereicieitietstsesese ettt eseees 4
28 ULS.C. § 1331 ottt sttt ettt 3
28 ULS.CL § 1343 ettt ettt 3
28 ULS.C. § 22071 ettt 3
28 ULS.C. § 2202 ...ttt ettt ettt 3
Other Authorities:

Air Force Instruction No. 44-178 (Mar. 4, 2014) ..c.ccoevveioinnccnneceneeeenen, 5,6, 33, 34

vi



USCAGHBPERR 1Y-60641-LMBAIDD Docubht 219%% #ikd 07/16/170° Pdge 9 of 104 PagelD# 6082

Centers for Disease Control and Prevention (CDC):
Evidence of HIV Treatment and Viral Suppression in Preventing the Sexual

Transmission of HIV” (Dec. 2018), https://go.usa.gov/XmMmJW ......ccccoveeeerrereecreenenene. 24
HIV Transmission, https:/ / 0.US2.GOV/XMMJZ w..vvvmreererriererriieereeneeeereeeeeneenenene. 23,24
U.S. Public Health Service Guidelines for the Management of Occupational

Exposures to HIT” (2013), https://g£0.usa.g0V/XMMJj wcecvrvveerrniecrernieecrnrecrennenee. 23,27

Department of Defense Instruction Nos:

1332.18 (Aug. 5, 2014) cocoiiiiiiiiceeerreceeee et 5, 33, 34, 35, 36
133245 (July 30, 2018) ...ciecieiiiieieiicieirieeiereeiereeeie e 33, 34
0485.01 (June 7, 2013)...ccuiiiiiiiiiiiiiice s 4,5,33
0490.07 (Feb. 5, 2010) it nees 5,06

Gary Marks, et al., Single viral load measurements overestimate stable viral
suppression among HIV patients in care: Clinical and public health implications,
73 J. of Acquired Immune Deficiency Syndromes 205 (Oct. 2010),

https:/ /20 USAZOV/XIMAZE ...cvvrieierriiecieireicieisitieienecie et eeane 24
Pragna Patel, et al., Estimating per-act HIV transmission risk: a systematic

review, 28 AIDS 1509 (June 2014), https://go.usa.gov/XmMA2S) ...ccocvvevececrerererernenn. 25
U.S. Central Command Individual Protection and Individual-Unit Deployment
Policy:

MOD T3 s 25

MOD-13, Tab A oo 0, 20, 25, 26, 30, 33

vii



USCRAEER-A00B41-LMESDE Docunielit2 19/38/Eitdd 07/16118 °Page 10 of 104 PagelD# 6083

INTRODUCTION

The military allows enlisted service members who contract HIV to continue to
serve if they can perform the duties of their office, grade, and rank. That policy
reflects the military’s understanding that, with treatment, many individuals may
accomplish their military duties while living with HIV.

At the same time, however, HIV remains an incurable and communicable
disease. While treatment may decrease the risk of transmitting HIV, it has not
eliminated it. That risk is amplified on the battlefield where soldiers often come into
contact with blood and where the rigors of war may make it more difficult for a
service member to adhere to his treatment regime. In the professional judgment of
the military, allowing HIV-positive soldiers to deploy to the Middle East, North
Africa, and Central Asia (areas that include Syria, Afghanistan, and Iraq) presents risks
that it is unwilling to bear. Accordingly, the United States Central Command, which
governs military operations in those areas, prohibits personnel with HIV from
deploying without a waiver.

The two individual plaintiffs in this case are airmen who contracted HIV. The
Air Force determined that they could no longer perform their military duties because
their career fields required them to deploy frequently and because their condition
prevented them from deploying to Central Command’s area of responsibility, where
most airmen are expected to go. The Air Force planned to discharge them in eatly

2019.
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The district court entered a nationwide preliminary injunction prohibiting the
Air Force from making or enforcing discharge decisions based on the deployment
policy, concluding that it is irrational. The court did not dispute that HIV is a
communicable disease or that a risk of transmission exists. Nor did it dispute that
modern medicine has not eliminated that risk. Instead, the court disagreed with the
military’s judgment about whether to tolerate that risk, concluding—based on its own
evaluation of the medical science and battlefield exigencies—that it is irrational for the
military not to do so because (in the court’s view) the risk is “low.”

The district court’s disregard for the military’s judgment is remarkable. The
Supreme Court has stressed time and again that courts owe special deference to the
professional judgments of our Nation’s military leaders on such matters. Yet the
court substituted its own judgment for that of the military about the amount of risk to
tolerate and who to send to the battlefield. The court’s decision is all the more
perplexing because it purported to apply rational basis review. Classifications fail that
standard only when they rest on grounds “wholly irrelevant” to the achievement of a
legitimate objective. Preventing the transmission of communicable diseases on the
battlefield is a legitimate objective. Restricting those with communicable diseases
trom deploying to the battlefield is relevant to that objective. It is mystifying how the
district court could determine otherwise.

The district court was on no firmer ground in concluding that the discharge

decisions violated Air Force regulations that prohibit the discharge of airmen “solely”

2
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because they have HIV. The Air Force concluded that Roe and Voe could no longer
perform the duties of their office, grade, or rank because their jobs required them to
deploy frequently and because their condition prevented them from deploying to the
area where most airmen are expected to go. The discharge decisions therefore turn
not just on Roe and Voe’s HIV status, but also on how often their jobs require them
to deploy. Indeed, the Air Force regularly retains airmen with HIV who work in jobs
that do not require frequent deployment.

The injunction is all the more inexplicable because of the lopsided equities
here. The injunction forces the Air Force to retain airmen who cannot deploy, even
though their units are often asked to do so. The injunction therefore requires those
who can deploy to compensate for their unavailable team members by deploying more
often, burdening those service members, their families, and their units. On the other
hand, the discharge decisions will not cause the plaintiffs to suffer any injuries that are
irreparable. In all events, Article III standing requirements and bedrock equitable
principles require that any injunction should at least be limited to redressing the
injuries of the plaintiffs here.

STATEMENT OF JURISDICTION

The plaintiffs invoked the district court’s jurisdiction under 28 U.S.C. §§ 1331,
1343, 2201, and 2202, raising claims under the U.S. Constitution and the
Administrative Procedure Act (APA), 5 U.S.C. § 702. JA 21. The district court

entered a preliminary injunction on February 15, 2019. JA 875-76. The government
3
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filed a timely notice of appeal on April 16, 2019. JA 878-79. This Court has
jurisdiction under 28 U.S.C. § 1292(a)(1).
STATEMENT OF THE ISSUE

Whether the district court erred in issuing a nationwide preliminary injunction
prohibiting the Air Force from discharging any active duty service member on the
ground that he is ineligible for deployment to U.S. Central Command because he is
HIV-positive.

PERTINENT STATUTES AND REGULATIONS
Pertinent statutes and regulations are reproduced in the addendum to this brief.

STATEMENT OF THE CASE

A.  Legal Background

1. The military has long imposed restrictions on the ability of people to serve if
they have medical conditions that may limit their ability to deploy, pose an increased
risk of injury to themselves or others, or otherwise threaten to impair the
effectiveness of their unit. Since 1988, those conditions have included HIV. The
current policy prohibits individuals with HIV from enlisting and requires each
department (i.e., the Army, Navy, Air Force, etc.) to screen enlisted service members
for the virus. Department of Defense Instruction (DoDI) 6485.01, § 3(a) (June 7,
2013) (JA 128).

Air Force regulations provide that enlisted airmen “with [a positive HIV test]
who ate able to perform the duties of their office, grade, rank and/or rating, may not

4
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be separated solely on the basis of laboratory evidence of HIV infection.” Air Force
Instruction (AFI) 44-178, A9.1 (Mar. 4, 2014) (JA 381). But if doctors determine that
the infection may “prevent the Service member from reasonably performing the
duties of [his] office, grade, rank, or rating,” Department of Defense regulations
require the referral of the service member to the relevant department’s Disability
Evaluation System. DoDI 6485.01, Encl. 3, § 2(c) (JA 134); DoDI 1332.18, Encl. 3,
App. 1, § 2(a) (Aug. 5, 2014) (JA 75).

The Disability Evaluation System is a multi-tiered review process that evaluates
whether a service member is fit to continue serving. DoDI 1332.18 (JA 50). A
service member will be considered unfit if evidence adduced during the process
establishes that his condition prevents him from performing the duties of his office,
grade, rank, or rating. DoDI 1332.18, Encl. 3, App. 2, § 2(a)-(b) JA 79). When
deciding whether a service member can perform his duties, authorities must consider,
among other things, “[w]hether the Service member is deployable.” Id. § 4(2)(3) (JA
80). The weight placed on a service member’s deployability, however, may vary
depending on the member’s “career field” or “career point”—factors that bear on
how frequently the military would be likely to ask the service member to deploy. JA
474-76.

2. Various military regulations restrict service members with medical

conditions from deploying. Department of Defense regulations set minimum

standards. DoDI 6490.07 § 2(c) (Feb. 5, 2010) (JA 137). Each individual military
5



USCRAEER-A00B41-LMESDE Docunielit2 19/38/Bitdd 07/16116% Bagé 15 of 104 PagelD# 6088

department and each Combatant Command (i.e., the U.S. Africa Command, the U.S.
Central Command, the U.S. European Command, etc.) may establish additional
restrictions depending on the specific needs of the department or Command. Id.

§ 2(c)(3) JA 137).

Three regulations are relevant. The Department of Defense requires service
members with certain enumerated medical conditions, including HIV with “the
presence of progressive clinical illness or immunological deficiency,” to obtain a
waiver from the relevant Combatant Commander before deploying. DoDI 6490.07,
Encl. 2, § 3 (JA 143); id. at Encl. 3, § e(2) (JA 146). The Air Force requires HIV-
positive airmen to obtain a waiver to deploy outside the United States and Puerto
Rico. AFI 44-178, § 2.4.2 (JA 351). And the U.S. Central Command (CENTCOM),
the “theater-level Unified Combatant Command with responsibility for military
operations across North Africa, Central Asia, and the Middle East, including Iraq and
Afghanistan,” JA 478, requires HIV-positive airmen to obtain a waiver to deploy to its
area of responsibility. MOD 13 to USCENTCOM Individual Protection and
Individual-Unit Deployment Policy (MOD-13), Tab A § 7(c)(2) (JA 417). Because of
ongoing military operations in the region, 80% of Air Force deployments in the last
two decades have been to Central Command’s area of responsibility. JA 474.

3. The Air Force frequently retains HIV-positive airmen despite their inability
to deploy to Central Command. That practice reflects the Air Force’s understanding

that HIV-positive airmen who work in fields that do not require frequent deployment

6
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may still be able to perform the duties of their office, grade, or rank. JA 473-74.
Accordingly, if an HIV-positive airman “is in a career field that does not require
deployment,” the Medical Retention Standards Office within the Air Force will return
the airman to duty rather than refer him to the Disability Evaluation System. JA 470.
Thirty-one airmen were diagnosed with HIV in 2018. JA 470. The Medical
Retention Standards Office returned ten to duty and referred the remaining twenty-
one to the Disability Evaluation System. Id.

Even when airmen are referred to the Disability Evaluation System, however,
they may be returned to duty if the System determines that their condition does not
prevent them from fulfilling their duties. The Disability Evaluation System processed
ten airmen with asymptomatic HIV in October 2018 and returned four to duty. JA
476. Those found unfit worked in career fields with at least a 20% chance of
deployment; those found fit worked in career fields with less than a 12.8% chance of
deployment. Id.

B.  Factual Background

Plaintiffs Richard Roe and Victor Voe enlisted in the Air Force in 2012 and
2011. JA 30, 33. Each was diagnosed with HIV in 2017. JA 30, 34. Thereafter, each
began antiretroviral treatment, which requires taking one or two pills per day. JA 30,

34. The treatment has rendered their viral loads (the amount of HIV per millimeter

of blood) “undetectable.” JA 28, 30, 34.
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Following their diagnoses, the Air Force’s Medical Retention Standards Office
referred them to the Air Force’s Disability Evaluation System to determine whether
they were fit to continue serving. The Air Force determined that neither was.

In Roe’s case, the Medical Evaluation Board (the first level of review in the
Disability Evaluation System) determined that Roe’s condition may “contribute to
make [his] qualifications . . . for worldwide duty questionable” and referred him to the
Informal Physical Evaluation Board (the second level of review). JA 552. The
Informal Board acknowledged that Roe’s commander wanted him retained. JA 551.
And it acknowledged that Roe was able to perform his daily in-garrison duties. Id. It
nevertheless concluded that Roe was unfit for service because he could not
“reasonably perform|[| the duties of his office, grade, rank or rating.” Id. The Board
noted that military regulations prohibited Roe from deploying without a waiver. 1d.
And it explained that “some nations have legal prohibitions against entering their
country with [an HIV] diagnosis.” Id.

Roe appealed that determination to the Formal Physical Evaluation Board (the
third level of review). The Formal Board acknowledged both the recommendations
supporting Roe’s retention and Roe’s record of performance. JA 549. Nevertheless,
it also determined that Roe was no longer fit to serve. Id. Roe’s inability to deploy
wortldwide, the Formal Board explained, “would have [a] significant effect on his
career progression and place increased burden on others within his career field.” Id.

Roe appealed that determination to the Secretary of the Air Force Personnel Council

8
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(the fourth level of review). The Council upheld the Board’s decision, noting that
Roe’s disease “renders him ineligible for deployment to the Central Command Area
of Responsibility, where the majority of Air Force members are expected to deploy.”
JA 545. “Deployability,” the Council continued, “is a key factor in determining fitness
for duty,” and “the member belongs to a career field with a comparatively high
deployment rate/tempo.” Id. The Air Force planned to honorably discharge Roe on
March 28, 2019. JA 828, 1089.

The Medical Evaluation Board also referred Voe to the Informal Physical
Evaluation Board, JA 560, which found him unfit for service because his condition
“prevents him from reasonably performing the duties of his office, grade, rank or
rating; represents a medical risk to [himself and others]; is subject to progression;
requires frequent follow-up with a medical specialist; and limits [his] ability to meet
mobility requirements.” JA 559. The Formal Physical Evaluation Board agreed,
explaining that Voe “require[d] frequent follow-up with a specialist” and was “a non-
deployable asset in a high ops-tempo career field.” JA 557. The Secretary of the Air
Force Personnel Council upheld the decision to discharge Voe, reasoning that Voe
was “ineligible for deployment to the Central Command Area of Responsibility,
where the majority of Air Force members are expected to deploy,” and that Voe
“belongs to a career field with a comparatively high deployment rate/tempo.” JA
553. The Air Force planned to honorably discharge Voe on February 25, 2019. JA

831, 1378.
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C.  Prior Proceedings

Roe, Voe, and OutServe-SLDN, Inc. (an advocacy organization for LGBT and
HIV-positive service members), filed this lawsuit in December 2018. JA 16. They
contend that the Air Force’s decision to terminate Roe and Voe violated the equal
protection component of the Fifth Amendment’s Due Process Clause and the APA.
JA 36-45. In February 2019, the district court denied defendants” motion to dismiss
and granted plaintiffs’ motion for a preliminary injunction. JA 875-76.

The court first rejected the government’s argument that the case involved a
“non-justiciable military controversy” under the analysis set out by the Fifth Circuit in
Mindes v. Seaman, 453 F.2d 197 (5th Cir. 1971), and adopted by this Court in Willians v.
Wilson, 762 F.2d 357 (4th Cir. 1985). Under those cases, military personnel decisions
are not justiciable if a balance of four factors weighs in the military’s favor: the nature
and strength of the plaintiff’s challenge, the potential injury to the plaintiff if review is
refused, the type or degree of anticipated interference with the military function, and
the extent to which the exercise of military expertise or discretion is involved.
Williams, 762 F.2d at 359.

The district court concluded that the balance of the four factors weighs in
tavor of the plaintiffs. JA 846-47. Concerning the strength of plaintiffs’ claims, the
court concluded that the claims “are not weak.” JA 846. It noted that plaintiffs “have
made a strong showing that defendants’ policies are irrational, based on a flawed

understanding of HIV epidemiology, and inconsistently applied.” Id. Even though
10
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plaintiffs did not bring their lawsuit on behalf of a class, the court stated that they
sought relief “on behalf of a broader class of HIV-positive servicemembers,” and that
the “far-reaching nature of these claims surely counsels in favor of judicial review.”
JA 846-47. The court believed that the military’s policies would cause plaintiffs
“imminent, serious cognizable injuries.” JA 847. The court recognized that “whether
a servicemember is fit for continued military service is a question that implicates
military discretion, and one in which courts have little expertise.” JA 846.
Nevertheless, it surmised that the intrusion on the military function and military
discretion would be small, because plaintiffs “request[ed] only that military
decisionmakers evaluate whether they are fit for service with more careful attention to
their individual characteristics.” JA 847.

On the merits, the district court determined that the plaintiffs are likely to
succeed on their claims. JA 852-53. The court reasoned that “the question is the
same for both the equal protection and APA claims: ‘whether the defendants’ treatment
of Roe and Voe was rational (i.e., not arbitrary and capricious).” JA 855 (brackets and
citation omitted).

The district court first determined that “the policy declaring all HIV-positive
servicemembers categorically ineligible for deployment to CENTCOM is irrational
and arbitrary.” JA 866. The court found that policy to be “inconsistent with the state
of science and medicine and with the way the military treats other chronic but

manageable conditions.” JA 863. The court acknowledged that “Roe and Voe must
11
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take daily medication to ensure that their viral loads remain suppressed,” but it found
that “it ‘often takes weeks’ for an individual’s viral load to return to clinically
significant levels” even after an individual stops antiretroviral treatment. JA 859. The
court also pointed to “several serious medical conditions treated with daily
medication”—namely, dyslipidemia (elevated cholesterol or triglycerides), high blood
pressure, and asthma—*“that do not subject servicemembers to the same categorical
denial of deployability to CENTCOM.” JA 859-60. The court therefore found “no
reason why asymptomatic HIV is singled out for treatment so different from that
given to other chronic conditions.” JA 860. The court also dismissed the potential
risk of “transmitting HIV through a ‘battlefield blood transfusion,” reasoning that
“[t|hat concern fades from view after a servicemember has been diagnosed with HIV
and thus knows that he cannot give blood.” JA 862. The court likewise dismissed the
potential risk of “accidental transmission of HIV on the battlefield,” citing
“uncontroverted evidence” from plaintiffs’ experts “that even without effective
treatment, the risk of transmission through nonintimate contact such as blood splash
is negligible.” Id. The court turned aside the military’s judgment that the risk of
transmission is sufficiently high to justify the deployment restriction, faulting it for
failing to point to “evidence” to rebut the expert witnesses and relying instead on
“little more than zpse dixit.” JA 863.

Having found Central Command’s deployment policy to be irrational, the

district court likewise found the Air Force’s decisions to discharge Roe and Voe to be

12
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arbitrary and capricious. JA 864-67. The court reasoned that, although the Air Force
“purported to engage in an individualized determination as to Roe’s and Voe’s fitness
for duty, in fact its decisions were completely dependent on the across-the-board
deployability policy.” JA 867.

The court also held that the decisions to discharge Roe and Voe were arbitrary
and capricious because referring Roe and Voe to the Disability Evaluation System in
the first place was “arguably inconsistent” with Department of Defense regulations
that classify individuals with HIV as “deployable with limitations” rather than “non-
deployable.” JA 864. It pointed to a 2018 report to Congress from the Department
of Defense that stated that “the retention determination process” applies to the latter
but not to the former. Id.

The court also determined that the discharge decisions contravened Air Force
regulations that prohibit the Air Force from separating service members “solely”
because of their HIV status. JA 865. And it faulted the Air Force for “fail[ing] to
consider key aspects of the problem,” such as whether Roe and Voe were deployable
to locations other than the Middle East, North Africa, and Central Asia and whether
they could be retained in a different capacity. JA 867.

The court concluded that the equities weighed in the plaintiffs’ favor. In the
absence of a preliminary injunction, the court concluded, plaintiffs would suffer
irreparable injury. The court declared that plaintiffs face “a particularly heinous brand

of discharge, one based on an irrational application of outmoded policies related to a

13
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disease surrounding which there is widespread fear, hostility, and misinformation.”
JA 869. That injury is “compounded,” the court believed, because if plaintiffs are
discharged, they “will likely be forced to reveal their condition.” JA 870. In contrast,
the court concluded, the government “can scarcely be said to face any serious
consequences stemming from the issuance of appropriately tailored injunctive relief,
given that HIV-positive individuals make up such a miniscule percentage of active-
duty service members.” JA 871. Finally, the court determined that an injunction
would be in the public interest, because “[tlhe public undoubtedly has an interest in
seeing its governmental institutions follow the law and treat their employees in
reasonable, nonarbitrary ways.” JA 872.

The court entered a nationwide injunction prohibiting the Air Force from
“making or enforcing discharge determinations based on” Central Command’s policy
prohibiting personnel with HIV from deploying in the Middle East, North Africa, and
Central Asia without a waiver. JA 873-75. The court later amended that injunction to

allow the Air Force to discharge airmen who wished to be separated. JA 877.

SUMMARY OF ARGUMENT

The district court’s ruling is remarkable in every way. The court concluded—
based on its own assessment of medical science and battlefield exigencies—that a
longstanding military policy governing who to send to the battlefield fails to satisfy
rational basis review. But courts almost never strike down a policy as illegitimate

under rational basis review. And they are especially hesitant to do so when the policy

14
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at issue is the military’s. That hesitance reflects the recognition that courts have no
competence over decisions regarding military affairs. Indeed, it is difficult to conceive
of any decision over which the courts have less competence than the one here, which
involves the military’s judgment, based on its understanding of medical science and
battlefield risks, about who to send to fight our nation’s wars.

Indeed, this Court has held that military discharge decisions are not even
reviewable if a balance of four factors weighs in favor of the military. Those factors
are: the nature and strength of the plaintiffs’ challenge, the potential injury to the
plaintiff if review is refused, the type or degree of anticipated interference with the
military function, and the extent to which the exercise of military expertise or
discretion is involved. Each of the four factors weighs in favor of the military here.

Even if the plaintiffs’ claims were reviewable, they fail on the merits. There is
no wortld in which Central Command’s deployment policy is irrational. HIV is a
communicable disease. Modern medicine has not eliminated the risk of transmitting
it. And that risk is heightened on the battlefield, where soldiers often come into
contact with blood and may fail to adhere to their treatment because of the rigors of
war. While plaintiffs and the district court disagree with the military about the extent
of the risk and whether the military should tolerate it, decisions about the amount of
risk to tolerate and who to send to the battlefield are for the military, not the courts,

to make.

15
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The deployment policy also reflects the military’s determination that allowing
personnel with HIV to deploy would endanger the military’s battlefield blood supply.
Personnel with HIV may not donate blood, as the risk of transmission from blood
transfusions is extremely high even in cases where the donating service member has
adhered to treatment. Teams are sometimes composed of just a few soldiers. The
inability of just one or two soldiers to give blood may force a wounded soldier to
choose between receiving a blood transfusion from an HIV-positive service member
and not receiving one at all.

The deployment policy also reflects the military’s foreign policy considerations.
Several countries within Central Command’s area of responsibility prohibit people
with HIV from entering. The military has a legitimate interest in maintaining relations
with those countries. Its determination to comply with their restrictions is plainly
rational, and the court had no basis to interfere with that judgment, which implicates
foreign affairs as well as military matters.

The court’s analysis of plaintiffs’ APA claims is equally flawed. The court erred
in concluding that the Air Force contravened Department of Defense regulations by
referring plaintiffs to the Disability Evaluation System. Those regulations require the
Air Force to refer a service member to the System if his condition might impair his
ability to do his job. And in considering whether a service member can do his job, the
regulations require the Air Force to consider whether the service member is

deployable. Here, Roe and Voe’s condition prohibits them from deploying to an area
16
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where most airmen are required to go. The Air Force therefore did not violate its
regulations by referring them to the Disability Evaluation System.

The court likewise erred in concluding that the Air Force violated its own
regulations prohibiting the discharge of airmen “solely” because they have HIV. The
Air Force discharged plaintiffs because their condition prohibits them from deploying
and because their jobs require them to deploy frequently. Indeed, the Air Force
routinely retains HIV-positive airmen if they work in fields that do not require
trequent deployment.

The district court further erred by faulting the Air Force for failing to consider
whether plaintiffs could deploy to other locations. It was not arbitrary for the Air
Force to focus on whether plaintiffs could deploy to Central Command’s area of
responsibility, which includes Syria, Afghanistan, and Iraq. That is where most airmen
are expected to go. Nor did military regulations require the Air Force to consider
whether plaintiffs could be retained in another capacity. The regulation the district
court relied on applies only to service members who have a condition that disqualifies
them for specialized duties (such as flying airplanes), not for general military
responsibilities like deployment.

The balance of equities likewise preclude an injunction. Courts have repeatedly
concluded that mere discharge from the military is not sufficient to warrant the

extraordinary remedy of preliminary injunctive relief. And the Air Force and the
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public interest are injured by an order that requires the Air Force to retain airmen who
cannot deploy.

The court’s order is particularly egregious because it extends not only to the
individual plaintiffs in this case but to all discharge decisions. The scope of the
injunction magnifies the injury to the Air Force and contravenes Article III standing
requirements and bedrock equitable principles.

STANDARD OF REVIEW

To obtain the “extraordinary remedy” of a preliminary injunction, a plaintiff
“must establish that he is likely to succeed on the merits, that he is likely to suffer
irreparable harm in the absence of preliminary relief, that the balance of equities tips
in his favor, and that an injunction is in the public interest.” Winter v. Natural Res. Def.
Counctl, Inc., 555 U.S. 7, 20, 22 (2008). ““The first two factors of the traditional
standard are the most critical.” Nken v. Holder, 556 U.S. 418, 434 (2009). When the
government is the opposing party, the last two factors merge. Id. at 435.

This Court reviews an order regarding preliminary injunctive relief for abuse of
discretion, but reviews the district court’s legal conclusions de novo. Centro Tepeyac v.

Montgomery Connty, 722 F.3d 184, 188 (4th Cir. 2013).
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ARGUMENT
1. Plaintiffs’ Claims Are Not Justiciable

This Court has made clear that claims challenging military discharge decisions
are not justiciable if a balance of four factors (called the “Mindes factors” after Mindes
v. Seaman, 453 F.2d 197 (5th Cir. 1971)) weighs in the military’s favor. Guerra .
Seruggs, 942 F.2d 270 (4th Cir. 1991); Williams v. Wilson, 762 F.2d 357 (4th Cit. 1985).!
Those factors are: (1) the nature and strength of the plaintiffs’ challenge, (2) the
potential injury to the plaintiff if review is refused, (3) the type or degree of
anticipated interference with the military function, and (4) the extent to which the
exercise of military expertise or discretion is involved. Williams, 762 F.2d at 359.

Application of those factors in this case parallels the application of the
preliminary injunction factors. The first and fourth factors involve an assessment of
the strength of plaintiffs’ claims. The second and third factors address the relative

injuries to plaintiffs, the military, and the public. To avoid unnecessary repetition, the

! The district court criticized the Mindes test and, citing Aékens v. Ingram, 811
F.3d 643 (4th Cir. 2016), questioned whether it remains good law. JA 845-46. Aikens,
however, did not overrule Guerra and Williams. 811 F.3d at 648 (deciding case
“[w]ithout passing on the continued viability of the Mzndes test in this circuit”). The
Mindes approach remains the law in the Fourth Circuit, as it does in most other courts
of appeals. See, e.g., Penagaricano v. Llenza, 747 F.2d 55 (1st Cir. 1984); Harkness v.
Secretary of Navy, 858 F.3d 437 (6th Cir. 2017); Nieszner v. Mark, 684 F.2d 562 (8th Cir.
1982); Wenger v. Monroe, 282 F.3d 1068 (9th Cir. 2002); Clark v. Widnall, 51 F.3d 917
(10th Cir. 1995); Stinson v. Hornsby, 821 F.2d 1537 (11th Cir. 1987). But see Knutson v.
Wisconsin Air Nat'l Guard, 995 F.2d 765 (7th Cir. 1993) (declining to adopt Mindes);
Kreis v. Secretary of Air Force, 866 F.2d 1508 (D.C. Cir. 1989) (same); Dillard v. Brown,
652 F.2d 316 (3d Cir. 1981) (same).
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government addresses those issues in the context of the preliminary injunction
tactors. Because the Mindes justiciability doctrine does not implicate the Court’s
jurisdiction, Mindes, 453 F.2d at 198-99, the Court may resolve the case on the basis of
a Mindes analysis or on the merits. Trump v. Hawaii, 138 S. Ct. 2392, 2407 (2018)
(considering the merits of plaintiffs’ claims after assuming without deciding that they
were justiciable); see also Powell v. McCormack, 395 U.S. 486, 512-13 (1969)
(distinguishing “justiciability” from “jurisdiction”).

II.  Plaintiffs’ Claims Fail On The Merits

A.  Central Command’s Deployment Policy Survives Rational
Basis Review

1. The military requires personnel to meet strict physical and medical standards
before deploying to certain environments. The reasons for imposing such standards
are obvious: those environments often involve hazards that may exacerbate a service
member’s medical condition, risking harm to the service member and to the service
member’s unit and potentially impairing the unit’s ability to accomplish its mission.
The military accordingly requires service members with a variety of conditions to
obtain waivers before deploying. U.S. Central Command MOD-13, Tab A (JA 414-
21). Those conditions include, among other things, sleep apnea, migraines, heat
stroke, heart disease, bulimia, anorexia, and infectious diseases such as HIV, hepatitis,
and tuberculosis. Id. The military also requires service members who take various

medications to obtain waivers before deploying. Id. (JA 420-21). Each restriction
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involves a judgment call by the military that the risk of deploying someone with a
particular medical condition is too high to justify.

Because Central Command’s deployment policy turns on a medical condition,
not any suspect or quasi-suspect classification, the policy is subject to rational-basis
review. Doe v. University of Md. Med. Sys. Corp., 50 F.3d 1261, 1267 (4th Cir. 1995)
(holding that rational basis review applies to classifications based on HIV status).
Under that standard, a classification fails only when it rests on grounds “wholly
irrelevant” to the achievement of the government’s legitimate objective. Heler v. Doe,
509 U.S 312, 324 (1993). The challenged rule “is entitled to ‘a strong presumption of
validity,” and must be sustained if ‘there is any reasonably conceivable state of facts
that could provide a rational basis for the classification.”” Thomasson v. Perry, 80 F.3d
915, 928 (4th Cir. 1996) (en banc) (quoting FCC ». Beach Commc'ns, Ine., 508 U.S. 307,
313-14 (1993)). “The burden is on the one attacking the [government’s policy| to
negative every conceivable basis which might supportit.” Heller, 509 U.S. at 320
(citation omitted). Where there are “plausible reasons” for the classification, the
“inquiry is at an end.” U.S. RR. Rez. Bd. v. Fritz, 449 U.S. 166, 179 (1980). “Given
the standard of review, it should come as no surprise that [courts]| hardly ever strike|]
down a policy as illegitimate under rational basis scrutiny.” Hawaii, 138 S. Ct. at 2420.

A more searching form of review would be particularly inappropriate in this
case, which implicates the military’s judgment about which service members to deploy

to potential combat environments. See Thomasson, 80 F.3d at 928 (noting that “respect
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for the separation of powers should make courts reluctant to establish new suspect
classes” and that that reluctance has “even more force” in the military context). The
Supreme Court has long accorded “a healthy deference to legislative and executive
judgments in the area of military affairs.” Rostker v. Goldberg, 453 U.S. 57, 66 (1981).
That deference reflects the recognition that courts have no competence over the
“complex, subtle, and professional decisions as to the composition . . . and control of
a military force.” Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 24 (2008) (quoting
Gilligan v. Morgan, 413 U.S. 1, 10 (1973)); see also Orloff v. Willoughby, 345 U.S. 83, 93
(1953) (““[JJudges are not given the task of running the [military].”). “Judicial
deference . . . is at its apogee” in this area because “military authorities have been
charged by the Executive and Legislative Branches with carrying out our Nation’s
military policy.” Goldman v. Weinberger, 475 U.S. 503, 508 (1986) (quotation marks and
brackets omitted).

The district court did not question the military’s interest in preventing the
transmission of communicable diseases in combat zones. As the Department of
Defense explained in an August 2018 report to Congress, “preventing disease through
limiting risk of exposure to infectious disease is a key component to enhanc[ing]
military readiness and effectiveness,” because “loss of personnel to infectious diseases
reduces operational readiness and effectiveness by requiring replacement troops.” JA

458.
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Restricting personnel with HIV from deploying is relevant to that interest.
HIV may be transmitted through sex, blood transfusions, contact with sharp objects
contaminated with the virus, and contact between broken skin and HIV-infected
blood. JA 456-57.> Those risks are heightened in deployed environments. As one
2012 military study explains, “[d]eployment and the battlefield present potential
exposures to blood-borne pathogens including HIV,” as “there is potential contact
with the battlefield supply of non-FDA-approved blood products, occupational
combat exposures, and casualty care.” JA 485.

Medical advances have not eliminated those risks. While individuals who
obtain an “undetectable viral load” by taking antiretroviral medications have a
“negligible risk” of sexually transmitting HIV, “exposure to a source patient with an
undetectable serum viral load does not e/iminate the possibility of HIV transmission.”
JA 456 (emphasis added) (quoting CDC, U.S. Public Health Service Guidelines for the
Management of Occupational Exposures to HIT, at 10-11 (2013)%). And while antiretroviral
medication may help prevent transmission through sexual activity, it “has no
application” to the transmission of the disease through other means, such as contact

with sharp HIV-infected objects and blood transfusions. JA 457.

% See also Centers for Disease Control and Prevention (CDC), HIV” Transmission,
available at: https:/ /go.usa.gov/xmm]g (CDC, HIV Transmission).
3 Available at: https://go.usa.gov/xmm]j.
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Moreover, as plaintiffs’ experts recognize, achieving and maintaining an
undetectable viral load requires excellent adherence to treatment, which requires
taking medicine every day. JA 598 (recognizing HIV-infected individuals must
“adhere[] to their prescribed medications” to achieve and maintain an undetectable
viral load); JA 680 (same); see also JA 456; CDC, HIV Transmission (“Missing some
doses can increase the viral load and the risk of transmitting [the disease].”). Strict
adherence to treatment is not always easy. According to the CDC, up to one-third of
people who take antiretroviral medicine fail to maintain an undetectable viral load.
CDC, Evidence of HIV Treatment and Viral Suppression in Preventing the Sexual Transmission
of HIT” (Dec. 2018).* The risk of missing doses is exacerbated when service members
are deployed to “extremely austere and dangerous places,” where service members
tace “highly stressful combat conditions” and where operational challenges may make
it difficult for the military to provide medical care. JA 4406, 462; see also JA 480-81.°

The deployment policy also reflects other rational concerns. For example, a

soldier wounded on the battlefield may need an emergency blood transfusion, which

* Available at: https://go.usa.gov/xmm]w (citing Gary Marks, et al., Single viral
load measurements overestimate stable viral suppression among HIV patients in care: Clinical and
public health implications, 73 ]. of Acquired Immune Deficiency Syndromes 205 (Oct.
20106), available at. https:/ /go.usa.gov/xmA2e).

> Moreover, recent studies suggest that patients treated with antiretrovirals may
suffer from “memory difficulties, mental slowing, attention deficits, and other
neurological impairment symptoms.” JA 457. The impact of these potential
impairments on a service membet’s “readiness, resilience, and/or retention is

currently unknown.” JA 458.
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would require a team member to donate blood in the field. Because teams are often
composed of just a few soldiers, the military has a strong interest in ensuring that all
members of the team can donate blood if necessary. Personnel with HIV, however,
may not donate blood, as blood transfusion presents an extremely high risk of
transmission (up to 92.5% transmission rate). JA 459.¢ Allowing HIV-positive
personnel to deploy might require a wounded soldier to choose between accepting a
transfusion from an HIV-infected service member and not receiving one at all. It is
rational for the military to decide not to put its soldiers to that choice.

The deployment policy also reflects the military’s foreign policy considerations.
As the deployment policy notes, “some nations within [Central Command’s area of
responsibility] have legal prohibitions against entering their country(ies) with [an HIV]
diagnosis.” U.S. Central Command MOD-13, Tab A § 7(c)(2) (JA 417). Central
Command thus requires its civilian personnel to comply with all immunization and
medical screening requirements of their host nation before deploying, U.S. Central
Command MOD-13 § 15.A.3 (JA 393), and has explained that for service members
with infectious diseases such as hepatitis, HIV, and tuberculosis, its decision to grant a

waiver “cannot override host or transit nation infectious disease or immunization

¢ The CDC’s data includes cases involving transmission of very high viral loads
as well as lower levels of viremia. JA 459. Other studies indicate that blood
transfusions may pose a “very high risk of transmission” even if from an-HIV
infected service member with an undetectable viral load. Id. (citing Pragna Patel, et
al., Estimating per-act HIV transmission risk: a systematic review, 28 AIDS 1509 (June 2014),
available at: https:/ /go.usa.gov/xmA2S).
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restrictions,” U.S. Central Command MOD-13, Tab A § 7(c)(5) (JA 417). The
Department has a legitimate interest in maintaining good relations with those
countries. In its judgment, that interest is best served by complying with their
requirements regarding HIV and other infectious diseases. JA 461 (“Current DoD-
and Service-level personnel policies pertaining to HIV-infected members of the
Armed Forces . . . [a]re instituted to . . . respect host Nation laws where our forces are
deployed.”). That judgment “implicate[s] our relations with foreign powers.” Mathews
v. Diag, 426 U.S. 67, 81 (1976). Courts lack the competence to second guess it. 1d.
(noting that “decisions” that “may implicate our relations with foreign powers . . . are
trequently of a character more appropriate to the Legislature or the Executive than to
the Judiciary”).

2. The district court recognized that HIV may be transmitted on the
battlefield. And it acknowledged that modern medicine has not eliminated that risk,
as HIV-positive service members who fail to adhere to treatment “are vulnerable to

)5

‘viral rebound.” JA 859. But it downplayed the risk of transmission because,
according to an affidavit supplied by one of plaintiffs’ experts, “it ‘often takes weeks’
for an individual’s viral load to return to clinically significant levels.” Id. And “even
in the case of a sustained disruption in treatment long enough for the viral load to

rebound to clinically significant levels, an individual’s risk of transmitting HIV during

military service remains vanishingly low.” JA 862.
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But whether a risk is high, low, or vanishingly low is beside the point. The
court acknowledged that a risk exists. Decisions about the amount of risk to tolerate
are for the military, not the courts, to make. Winter, 555 U.S. at 24. The military
acknowledged the effect of antiretroviral medication, but determined that even a small
risk is still too much to bear. JA 456, 461. By concluding that the military should
tolerate that risk, the district court inappropriately “substitute|d its] judgment” for that
of the military. Rostker, 453 U.S. at 68.

The court also erred by “substitut[ing] . . . [its] own evaluation of evidence for a
reasonable evaluation” by the military. Rostker, 453 U.S. at 68. After considering
“current medical literature . . . regarding transmission and treatment of HIV,” JA 459-
00, the military concluded that transmission is possible even when an individual has
an undetectable viral load. JA 456 (citing CDC, U.S. Public Health Service Guidelines for
the Management of Occupational Exposures to HIV, at 10-11 (2013)). It also concluded that
medication does not help minimize transmission through blood transfusion or contact
with sharp objects—hazards that soldiers commonly face. JA 457.

Not willing to accept the military’s answers, the district court examined the
evidence and gave its own answers, concluding—based on a single affidavit from a
plaintiffs’ expert—that transmission is impossible when an individual’s viral load is
“suppressed.” JA 861. But the military’s decision “is not subject to courtroom
tacttinding.” Thomasson, 80 F.3d at 928 (quoting Beach Commec'ns, 508 U.S. at 315). So

long as “the question is at least debatable,” plaintiffs cannot “procure invalidation of
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the [decision] merely by tendering evidence in court that the [decisionmaker| was
mistaken.” Minnesota v. Clover Leaf Creamery Co., 449 U.S. 456, 464 (1981). The district
court “was quite wrong in undertaking an independent evaluation of [the] evidence,
rather than adopting an appropriately deferential examination of [the military’s]
evaluation of that evidence.” Rostker, 453 U.S. at 83.7

The district court underscored its error by faulting the military for not
“respond|ing] to plaintiffs’ experts” with “scientific data, evidence, or real-life
accounts.” JA 863. As the military’s 2018 Report to Congress explains, the military’s
policies regarding HIV are informed by “all available contemporary medical literature,
practice guidelines, medications, and treatment modalities based on emerging and
published evidence-based studies or expert opinion.” JA 459-60.

In any event, under rational basis review the government “has no obligation to
produce evidence to sustain the rationality of a . . . classification.” He/ler, 509 U.S. at
320. The district court’s criticisms cannot be squared with the Supreme Court’s
rejection of the same objections in Goldman. There, the plaintiff argued that the “Air
Force failed to prove that a specific exception for his practice of wearing an
unobtrusive yarmulke would threaten discipline.” 475 U.S. at 509. The plaintiff (like

the district court here) faulted the Air Force for relying on “mere spse dixif” rather

" 'The district court also faulted the military for failing to point to actual cases of
battlefield transmission. JA 862. But the military prohibits service members with
HIV from deploying to combat environments in the first place, so it is unsurprising
that there would be no documented examples of transmission.
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than “actual experience or a scientific study in the record.” Id. The plaintiff also
asserted (like the district court here) that the Air Force’s concerns were “contradicted
by expert testimony.” Id. The Court emphatically declared that the opinions of
expert witnesses were “quite beside the point.” I4. What mattered was the
“considered professional judgment” of “military officials.” Id.

The district court also erred in discounting the government’s justifications on
the ground that “plaintiffs have identified several serious medical conditions treated
with daily medication that do not subject servicemembers to the same categorical
denial of deployability to [Central Command’s area of responsibility].” JA 859-60.
Under rational basis review, a classification does not fail because it “is not made with
mathematical nicety or because in practice it results in some inequality.” Dandridge v.
Williams, 397 U.S. 471, 485 (1970) (citation omitted); Vance v. Bradley, 440 U.S. 93, 108
(1979) (upholding classification under rational basis review “[e]ven [though] the
classification” was “both underinclusive and overinclusive”). That is particulatly so in
the military context. In Goldman, for instance, the Court rejected a free-exercise
challenge to the Air Force’s judgment that allowing a Jewish officer’s to “weat|[] an
unobtrusive yarmulke” while working as a psychologist in an Air Force base hospital
would “threaten discipline,” even though the Air Force allowed service members to
wear “visible religious headgear . . . in designated living quarters” and “certain pieces
of jewelry.” 475 U.S. at 508-09. Decisions about where to “draw]] the line,” the

Court explained, are for the military, not the courts, to make. Id. at 510.
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The district court’s analysis fails even on its own terms. Three of the examples
it identified—dyslipidemia (elevated cholesterol or triglycerides), hypertension (high
blood pressure), and asthma—are not infectious diseases and therefore do not present
the same concerns as HIV. It is plainly rational for the military to treat them
differently. The fourth example, service members who require daily antimalarial
medicine, is likewise inapt. Service members take antimalarial medicine not because
they have malaria. They take it to avoid contracting the disease when they are
deployed to malaria-prone areas. Rather than treating similar conditions differently,
the deployment policy treats similar conditions similarly. It prohibits service members
with other infectious diseases such as hepatitis and tuberculosis from deploying
without a waiver. U.S. Central Command MOD-13, Tab A, § 7(C) (JA 417).

The district court also erred by discounting the military’s concerns about blood
transfusions. The court concluded that there is no risk of transmitting HIV through
blood transfusions because personnel with HIV know they cannot donate blood. JA
862. That misses the point. As explained above, wounded soldiers often require
emergency blood transfusions in the field. When teams are small, the inability of even
one or two soldiers to give blood may create unnecessary risks.

The court also noted that “[m]any service members cannot give blood for
various reasons, including blood type and allergies, but are not barred from
deploying.” JA 863. As explained above, the military’s policy does not fail rational

basis review simply because it is underinclusive. And in any event, here too the
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court’s comparisons fail on their own terms. The blood-type problem is far more
difficult to address than the problem posed by the limited number of persons who
cannot donate blood because of an infectious disease. The military could rationally
conclude that the costs and benefits of dealing with that hypothetical problem are
different than those presented by service members with HIV. See Thomasson, 80 F.3d
at 930 (decision to treat a problem differently because of a different “allocation of
military resources and a balance of competing interests” is not irrational). And even if
it is true that personnel with “allergies” are unable to donate blood, the military may
rationally treat them differently because they do not present the same transmission
risks as personnel with HIV.

B.  The Discharge Decisions Do Not Violate The APA

1. Plaintiffs’ APA claims fail for substantially the same reasons as their equal
protection claim. The “scope of review under the ‘arbitrary and capricious’ standard
is narrow.” FERC v. Electric Power Supply Ass'n, 136 S. Ct. 760, 782 (2016) (quoting
Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43

(113

(1983)). Under “this ‘narrow’ standard of review,” an agency need only “‘examine the

relevant data and articulate a satisfactory explanation for its action.”” FCC ». Fox
Television Stations, Inc., 556 U.S. 502, 513 (2009) (citation omitted). And review of that
explanation is “deferential.” National Ass’'n of Home Builders v. Defenders of Wildlife, 551

U.S. 644, 658 (2007).
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As the 2018 Report to Congress explains, military authorities “are aware of and
have access to all available contemporary medical literature, practice guidelines,
medications, and treatment modalities based on emerging and published evidence-
based studies or expert opinion.” JA 459-60.® The military’s policies “reflect current
medical literature and expert opinion . . . regarding transmission and treatment of
HIV.” Id. The military recognized that in light of medical advances, “people living
with HIV on [antiretroviral treatment] with an undetectable viral load in their blood
have a ‘negligible risk’ of sexually transmitting HIV.” JA 456. It also recognized,
however, that “in the unique circumstances of military combat operations, there
remain significant risks” to deploying service members with HIV. JA 461; see also JA
446 (explaining that in “highly stressful combat conditions” in “extremely austere and

) <<

dangerous places,” “even well-managed HIV infection carries risks of complications,”
including “disrupted medication maintenance” and “potential communicability” in
situations where soldiers must render “aid to a seriously injured member in combat”).
That judgment call is plainly “the product of reasoned decisionmaking.” State Farm,
463 U.S. at 52. There is no basis for setting it aside.

2. The district court likewise erred in concluding that the Air Force departed

trom its regulations. The court suggested, for example, that the decision to refer Roe

® They regulatly consult, among other things, information from the Depatrtment
of Health and Human Services, the Centers for Disease Control and Prevention, and
the HIV Medicine Association of the Infectious Diseases Society of America. JA 459-
60.
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and Voe to the Disability Evaluation System in the first place was “arguably
inconsistent” with military regulations. JA 864. That is incorrect. Both Department
of Defense and Air Force regulations state that service members with HIV will be
“referred for . .. a medical evaluation of fitness for continued service in the same
manner as a Service member with other chronic or progressive illnesses.” DoDI
0485.01, Encl. 3, § 2(c) (JA 134); AF1 44-178, § 2.4 (JA 350). Service members with
chronic or progressive illnesses will be referred to the Disability Evaluation System if
medical authorities determine that the member has a condition that “may . . . prevent
the Service member from reasonably performing the duties of their office, grade,
rank, or rating.” DoDI 1332.18, Encl. 3, App. 1, § 2(a) (JA 75). To assess whether
the service member can reasonably perform his duties, medical authorities must
consider “[w]hether the Service member is deployable.” Id. Encl. 3, App. 2, § 4(a)(3)
(JA 80). And U.S. Central Command prohibits service members with HIV from
deploying without a waiver. U.S. Central Command MOD-13, Tab A § 7(C)(2) (JA
417). The Air Force therefore correctly referred Roe and Voe to the Disability
Evaluation System.

In concluding otherwise, the district court pointed to a Department of Defense
regulation that classifies service members with HIV “with the presence of progressive
clinical illness or immunological deficiencies” as “deployable with limitations.” JA
864 (quoting DoDI 1332.45 § 3.3 (July 30, 2018) (JA 115)). The court noted that in

the 2018 Report to Congress, the military explained that “non-deployable” and
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“deployable with limitations™ are two separate categories, with “the retention
determination process applying to the former but not the latter.” JA 864 (quoting JA
441). In the court’s view, that quote suggests that service members with HIV “would
not be subject to review for separation.” I4. But that statement has no relevance to
this case. The language the district court quoted concerns a new 2018 policy that
requires retention determinations for service members classified as “non-deployable”
for more than 12 months. DoDI 1332.45 § 1.2(b) (JA 111). That new policy indeed
applies only to service members classified as “non-deployable.” Id.; JA 386. But
plaintiffs were not discharged under that policy. They were discharged under the
general standards that govern service members with chronic or progressive illnesses.
See DoDI 1332.18, Encl. 3, App. 1, § 2(a) JA 75).

The district court likewise erred in concluding that discharging Roe and Voe
violated various Air Force Instructions prohibiting the Air Force from separating
members solely because of a positive HIV test. JA 44-46. Section 2.4 of Air Force
Instruction 44-178 states: “HIV seropositivity alone is not grounds for medical
separation or retirement for [service] members. Members shall be retained or
separated as outlined in Attachment 9.” JA 351. Attachment 9 in turn provides:
“Members with laboratory evidence of HIV infection who are able to perform the
duties of their office, grade, rank and/or rating, may not be separated solely on the

basis of laboratory evidence of HIV infection.” JA 381.
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The Air Force’s decisions to discharge Roe and Voe fully complied with those
requirements. The Air Force concluded that Roe and Voe were not “able to perform
the duties of their office, grade, rank and/or rating” because they belonged to career
tields that were expected to deploy frequently and because their HIV prevented them
from deploying to the area where 80% of airmen are expected to go. The discharge
decisions therefore turn not just on their HIV diagnoses, but also on how frequently
their jobs require them to deploy. Indeed, the Air Force routinely retains service
members with HIV if they work in career fields that do not require them to deploy
frequently. JA 470, 474-76.

3. The district court likewise erred in concluding that the military failed to
“consider key aspects of the problem” by not addressing whether Roe and Voe could
deploy to locations outside of Central Command’s area of responsibility. JA 867. Itis
plainly not irrational for the military to conclude that Roe and Voe were not “able to
perform the duties of their office, grade, rank and/or rating” because they could not
deploy to the area where the military needs most of its airmen to go. The district
court also criticized the military for failing to follow a Department of Defense
regulation that, in its view, required the military to consider whether Roe and Voe
“could be retained in a different capacity.” JA 867 n.41 (citing DoDI 1332.18, Encl.
3, App. 2, § 4(a)(4) (JA 80)). Plaintiffs never argued that the military violated that
regulation by discharging them. In any event, the district court misunderstood that

regulation, which applies only to service members who have a condition that
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disqualifies them for specialized duties (such as flying airplanes), not for general
military duties like deployment. See DoDI 1332.18, Encl. 3, App. 2, § 4(2)(4) (JA 80).
III. The Balance Of The Equities Also Precludes The Injunction

1. The district court also erred in assessing the equities. Guerra v. Scruggs, 942
F.2d 270 (4th Cir. 1991), illustrates the point. In that case, the district court enjoined
the Army from discharging the service member for using drugs. Id. at 273. This
Court reversed. In evaluating the equities, the Court explained that a “higher
requirement of irreparable injury should be applied in the military context given the
federal courts’ traditional reluctance to interfere with military matters.” Id. at 274
(citing Sampson v. Murray, 415 U.S. 61 (1974)). It concluded that the service member
tailed to establish irreparable harm under that standard because “a general discharge
under honorable conditions is not an injury of sufficient magnitude to warrant an
injunction.” Id. at 274. By contrast, the harm to the Army in that case was
“substantial.” Id. at 275. Enjoining the Army from making a discretionary decision to
discharge the service member would amount to “judicial second-guessing of a kind
that courts have been reluctant to engage in.” Id. In light of the deference courts owe
to the military’s discretionary staffing decisions, and the plaintiff’s failure to establish
irreparable harm, the Court concluded that equities weighed in the Army’s favor. Id.

2. The equities are even more lopsided here than they were in Guerra. The
district court’s injunction not only subjects the Air Force to the institutional harm of

“judicial second-guessing” of “affairs peculiarly within the jurisdiction of the military
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authorities.” Guerra, 942 F.2d at 275. It also requires the Air Force to retain airmen
who cannot deploy even though their units are frequently required to do so. Other
airmen who are able deploy must therefore compensate for their unavailable team
members by deploying more frequently. That imposes significant costs not only on
those airmen, but also on their families (who must endure extended periods of
separation) and their units (which must deploy soldiers more frequently than they
wish, undermining mission readiness).

The district court dismissed the Air Force’s concerns as “overstated” because
HIV-positive individuals make up a “miniscule percentage of active-duty
servicemembers.” JA 871. But the Supreme Court has cautioned that courts must
“give great deference to the professional judgment of military authorities” regarding
the harm that would result to military interests if an injunction were granted. Winter,
555 U.S. at 24; see also In re Navy Chaplainey, 697 F.3d 1171, 1179 (D.C. Cir. 2012). The
Air Force has determined that requiring it to retain airmen who cannot deploy despite
working in high-deployment fields imposes significant costs on individual service
members, their families, and their units. The district court was wrong to disregard
those concerns so cavalierly.

3. On the other hand, the absence of an injunction will not irreparably harm
plaintiffs. As this Court has explained, “a general discharge under honorable
conditions” is insufficient to justify the extraordinary remedy of a preliminary

injunction. Guerra, 942 F.2d at 274-75. The district court nevertheless concluded that
37
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plaintiffs faced irreparable injury because they “face a particularly heinous brand of
discharge, one based on an irrational application of outmoded policies related to a
disease surrounding which there is widespread fear, hostility, and misinformation,”
and because of “the commonsense observation that HIV-positive servicemembers, if
discharged under these circumstances, will likely be forced to reveal their condition.”
JA 869-70. But the district court did not find (and plaintiffs have never asserted) that
the deployment policy was motivated by any special animus toward HIV-positive
service members. JA 867 n.42. There is no basis to infer animus, as the military
restricts the ability of service members with other infectious diseases from deploying
too. As explained above, the military’s policies toward service members with HIV are
based on a judgment that HIV is a communicable disease and that medical advances
have not eliminated the risk of transmitting it on the battlefield. There is also no
foundation for the district court’s speculation that plaintiffs will be forced to “reveal
their condition.” The Air Force does not publicize its discharge decisions, which, in
any case, would simply reveal that the plaintiffs were honorably discharged. JA 1089,
1378.
IV. The Nationwide Injunction Is Improper

Even if the Court were to conclude that the district court could properly enter
an injunction, the district court plainly erred insofar as it extended relief to parties not

before the court.
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Both Article III and equitable principles require that injunctive relief be limited
to redressing the plaintiff’s own injuries stemming from a violation of his own rights.
Gill v. Whitford, 138 S. Ct. 1916, 1933 (2018). “[S]tanding is not dispensed in gross,”
and “a plaintiff must demonstrate standing . . . for each form of relief that is sought.”
Town of Chester v. Laroe Estates, Inc., 137 S. Ct. 1645, 1650 (2017). The remedy sought
thus “must of course be limited to the inadequacy that produced the injury in fact that
the plaintiff has established.” Whitford, 138 S. Ct. at 1931 (quoting Lewis v. Casey, 518
U.S. 343, 357 (1990)); see 7d. at 1934 (“A plaintiff’s remedy must be tailored to redress
the plaintiff’s particular injury.”). Principles of equity independently require that
injunctions be no broader than “necessary to provide complete relief to the
plaintitts.” Madsen v. Women’s Health Ctr., Inc., 512 U.S. 753, 765 (1994); see Trump v.
Hawaii, 138 S. Ct. 2392, 2426 (2018) (Thomas, J., concurring) (explaining that
universal injunctions “do not seem to comply” with “longstanding principles of
equity”). That is especially so in the context of military affairs and national security.
See Winter, 555 U.S. at 24; Gilligan, 413 U.S. at 10.

Moreover, nationwide injunctions “take a toll on the federal court system—
preventing legal questions from percolating through the federal courts, encouraging
forum shopping, and making every case a national emergency for the courts and for
the Executive Branch.” Hawaii, 138 S. Ct. at 2425 (Thomas, J., concurring). This

Court has articulated similar concerns, explaining that nationwide injunctions have
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“the effect of precluding other circuits from ruling’” on the same issue, “substantially
thwart[ing] the development of important questions of law by freezing the first final
decision rendered on a particular legal issue.” irginia Soc’y for Human Life, Inc. v. FEC,
263 F.3d 379, 393 (4th Cir. 2001) (quoting United States v. Mendoza, 464 U.S. 154, 160
(1984)), abrogated on other grounds by FEC v. Wisconsin Right to Life, Inc., 551 U.S. 449
(2007).

The Supreme Court has previously stayed a nationwide injunction against a
military policy to the extent it swept beyond the parties to the case. U.S. Dep’# of Def.
v. Meinhold, 510 U.S. 939 (1993). Indeed, this case is materially indistinguishable from
Meinhold, which involved a constitutional challenge by a discharged Navy service
member to the Department’s “then-existing policy regarding homosexuals.” Meinhold
v. U.S. Dep’t of Def.,, 34 F.3d 1469, 1473 (9th Cir. 1994). After the district court
enjoined the Department from “taking any actions against gay or lesbian service
members based on their sexual orientation” nationwide, the Supreme Court stayed
that order “to the extent it conferred relief on persons other than Meinhold.” Id.; see
Meinhold, 510 U.S. at 939. The Court’s grant of a stay in Meinhold reflects the principle
that injunctive relief should not extend beyond the parties to the case. Because a
preliminary injunction prohibiting the military from discharging Roe, Voe, and the
four purported members of OutServe would have provided complete relief pending

final judgment, the district court had no authority to enter a nationwide injunction
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barring the Air Force from discharging service members based on the deployment

policy.
CONCLUSION

For the foregoing reasons, the district court’s preliminary injunction should be

vacated.
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5U.S.C. § 706

To the extent necessary to decision and when presented, the reviewing court shall
decide all relevant questions of law, interpret constitutional and statutory provisions,
and determine the meaning or applicability of the terms of an agency action. The
reviewing court shall—

(1) compel agency action unlawfully withheld or unreasonably delayed; and

(2) hold unlawful and set aside agency action, findings, and conclusions found to

be—

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitations, or short of
statutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantial evidence in a case subject to sections 556 and 557
of this title or otherwise reviewed on the record of an agency hearing provided by
statute; or

(F) unwarranted by the facts to the extent that the facts are subject to trial de
novo by the reviewing court.

Al
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Air Force Instruction 44-178 § 2.4

2.4. Clinical Evaluation, to Include Evaluation for Continued Military Service.
All ADAF members, as well as ARC members on extended active duty, who test
positive for HIV are referred to SAMMC for medical evaluation. Per AFI 48-123 and
AFI 41-210, HIV-positive personnel must undergo medical evaluation for the
purpose of determining status for continued military service. ARC members who are
not on extended active duty or who are not on full-time National Guard duty, and
who show serologic evidence of HIV infection, will be referred for a medical
evaluation of fitness for continued service in the same manner as service members
with other chronic or progressive illnesses in accordance with DoDI 1332.38. In the
case of an ANG member, it is only required if the state identifies a nonmobility,
nondeployable position in which the member can be retained. All ADAF members
will have an initial evaluation at SAMMC, followed by a visit at 6 months, then yearly
thereafter while remaining on AD status. ARC and ANG members whose condition
is determined to meet Line of Duty requirements may have initial and/or annual HIV
evaluations performed at regional military facilities. ARC and ANG members not
meeting Line of Duty requirements will have an initial evaluation by a civilian HIV
specialist. The medical evaluation follows the standard clinical protocol outlined in
Attachment 8 and utilizes procedures for evaluating T-helper cell counts described in
Attachment 12. ARC members not on extended active duty must obtain a medical
evaluation that meets the requirements of Attachment 8 from their civilian healthcare
provider (in the case of the ANG, only if the state identifies a nonmobility,
nondeployable position in which the member can be retained). An epidemiological
assessment (including sexual contacts and history of blood transfusions or donations)
is conducted to determine potential risk of HIV transmission (see Attachment 11).

(T-1)

2.4.1. Outcome of Evaluation for Continued Military Service. HIV
seropositivity alone is not grounds for medical separation or retirement for ADAF
members. Members shall be retained or separated as outlined in Attachment 9. (T-
1)

2.4.2. Periodic Re-evaluation. HIV infected ADAF members retained on active
duty and ARC members retained in the Selected Reserve must be medically
evaluated annually at SAMMC. Such personnel must be assigned within the
continental United States (CONUS). Alaska, Hawaii, and Puerto Rico are also
acceptable. ARC HIV infected members may not be deployed outside of CONUS
(except for Alaska, Hawaii, and Puerto Rico). HIV-infected members shall not be
assigned to OCONUS mobility positions, and those on flying status must be
placed on Duty Not Including Flying (DNIF) status pending medical
evaluation/waiver determination. Waivers are considered using normal

A2
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procedures established for chronic diseases. Aeromedical waivers are considered
according to the Aerospace Medicine Waiver Guide. Members on the Personnel
Reliability Program (PRP) or other security sensitive positions shall evaluated for
suspension or temporary decertification during medical evaluation, as determined
by their Certifying Official/Unit Commander on the advice of a Competent
Medical Authority. The Secretary of the Air Force may, on a case-by-case basis,
turther limit duties and assignment of members to protect the health and safety of
the HIV-infected member or other members. Submit such requests to Office of
the Secretary of the Air Force, Air Force Pentagon, Washington, DC 20330-1670.
(1-1)

A3
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Air Force Instruction 44-178, Attachment 9
RETENTION AND SEPARATION
A9.1. Retention:

A9.1.1. Members with laboratory evidence of HIV infection who are able to
petform the duties of their office, grade, rank and/or rating, may not be separated
solely on the basis of laboratory evidence of HIV infection. (T-0)

A9.1.2. HIV-infected members who have been evaluated for continued military
service and are retained will receive an Assignment Limitation Code (ALC-C).
Please refer to AFI 41210 for ALC-C stratifications and for a list of waiver
authorities for OCONUS TDY and/or assignment. (T-1)

A9.2. Separation:

A9.2.1. AFI 36-3212, Physical Evaluation for Retention, Retirement, and
Separation, provides guidance for separation or retirement of AD members who
are determined to be unfit for further duty.

A9.2.2. AD and Reserve members with laboratory evidence of HIV infection
found not to have complied with lawfully ordered preventive medicine procedures
are subject to administrative and disciplinary action, which may include
separation.

A9.2.3. Separation of AD members with laboratory evidence of HIV infection
under the plenary authority of the Secretary of the Air Force, if requested by the
member, is permitted.

A9.2.4. The immediate commander of ARC members not on extended active
duty who show serologic evidence of HIV infection will determine if the member
can be utilized in the Selected Reserve. If the member cannot be utilized, he/she
may be transferred involuntarily to the Standby Reserve or separated. If separated,
the characterization of service shall never be less than that warranted by the
member's service record. (T-1)

A9.2.5. Air Force members determined to have been infected with HIV at the
time of enlistment or appointment are subject to discharge for erroneous
enlistment or appointment. (T-1)

Ad
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Department of Defense Instruction 1332.18, Enclosure 3, Appendix 1, § 2
2. CRITERIA FOR REFERRAL

a. When the course of further recovery is relatively predictable or within 1 year of
diagnosis, whichever is sooner, medical authorities will refer eligible Service members
into the DES who:

(1) Have one or more medical conditions that may, individually or collectively,
prevent the Service member from reasonably performing the duties of their office,
grade, rank, or rating including those duties remaining on a Reserve obligation for
more than 1 year after diagnosis;

(2) Have a medical condition that represents an obvious medical risk to the
health of the member or to the health or safety of other members; or

(3) Have a medical condition that imposes unreasonable requirements on the
military to maintain or protect the Service member.

b. In all cases, competent medical authorities will refer into the DES eligible
Service members who meet the criteria in paragraph 2a within 1 year of diagnosis.

A5



USCRAEER-A00641-LMESDE Docunielit2 19/38/Eitdd 07/16118° Bagé 60 of 104 PagelD# 6133

Department of Defense Instruction 1332.18, Enclosure 3, Appendix 2, § 2
2. GENERAL CRITERIA FOR MAKING UNFITNESS DETERMINATIONS

a. A Service member will be considered unfit when the evidence establishes that
the member, due to disability, is unable to reasonably perform duties of his or her
office, grade, rank, or rating, including those during a remaining period of Reserve
obligation.

b. A Service member may also be considered unfit when the evidence establishes
that:

(1) The Service member’s disability represents a decided medical risk to the
health of the member or to the welfare or safety of other members; or

(2) The Service member’s disability imposes unreasonable requirements on the
military to maintain or protect the Service member.

A6
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Department of Defense Instruction 1332.18, Enclosure 3, Appendix 2, § 4
4. REASONABLE PERFORMANCE OF DUTIES

a. Considerations. Determining whether a Service member can reasonably
perform his or her duties includes consideration of:

(1) Common Military Tasks. Whether the Service member can perform the
common military tasks required for the Service member’s office, grade, rank, or
rating including those during a remaining period of Reserve obligation. Examples
include routinely firing a weapon, performing field duty, or wearing load-bearing
equipment or protective gear.

(2) Physical Fitness Test. Whether the Service member is medically prohibited
trom taking the respective Service’s required physical fitness test. When an
individual has been found fit by a PEB for a condition that prevents the member
trom taking the Service physical fitness test, the inability to take the physical
fitness test will not form the basis for an adverse personnel action against the
member.

(3) Deployability. Whether the Service member is deployable individually or as
part of a unit, with or without prior notification, to any vessel or location
specified by the Military Department. When deployability is used by a Service as a
consideration in determining fitness, the standard must be applied uniformly to
both the AC and RC of that Service.

(4) Special Qualifications. For Service members whose medical condition
disqualifies them for specialized duties, whether the specialized duties constitute
the member’s current duty assignment; the member has an alternate branch or
specialty; or reclassification or reassignment is feasible.

b. General, Flag, and Medical Officers. An officer in pay grade O-7 or higher, or
a medical officer in any grade, being processed for retirement by reason of age or
length of service, will not be determined unfit unless the determination of the
Secretary of the Military Department concerned with respect to unfitness is approved
by the USD(P&R) on the recommendation of the ASD(HA).

c. Service Members on Permanent Limited Duty. A Service member previously
determined unfit and continued in a permanent limited duty status or otherwise
continued on active duty will normally be found unfit at the expiration of his or her
period of continuation. However, the Service member may be determined fit when
the condition has healed or improved such that the Service member would be capable
of performing his or her duties in other than a limited-duty status.

d. Combined Effect. A Service member may be determined unfit as a result of
the combined effect of two or more impairments even though each of them, standing

AT
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alone, would not cause the Service member to be referred into the DES or be found

unfit because of disability.
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Department of Defense Instruction 1332.45, § 1.2
1.2. POLICY. Itis DoD policy that:

a. To maximize the lethality and readiness of the joint force, all Service members
are expected to be deployable.

b. Service members who are considered non-deployable for more than 12
consecutive months will be evaluated for:

(1) A retention determination by their respective Military Departments.

(2) As appropriate, referral into the Disability Evaluation System (DES) in
accordance with DoD Instruction (DoDI) 1332.18 or initiation of processing for
administrative separation in accordance with DoDI 1332.14 or DoDI 1332.30.
This policy on retention determinations for non-deployable Service members does
not supersede the policies and processes concerning referral to the DES or the
initiation of administrative separation proceedings found in these issuances.

c. Implementation for this policy is October 1, 2018

A9
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Department of Defense Instruction 6485.01, § 3
3. POLICY. Itis DoD policy to:

a. Deny eligibility for military service to persons with laboratory evidence of HIV
infection for appointment, enlistment, pre-appointment, or initial entry training for
military service pursuant to DoDI 6130.03 (Reference (c)).

b. Periodically screen Service members for HIV infection.

A10
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Department of Defense Instruction 6485.01, Enclosure 3, § 2(c)

c. An AD Service member with laboratory evidence of HIV infection will be
referred for appropriate treatment and a medical evaluation of fitness for continued
service in the same manner as a Service member with other chronic or progressive
illnesses in accordance with DoDI 1332.38 (Reference (k)). An AD Service member
with laboratory evidence of HIV infection determined to be fit for duty will be
allowed to serve in a manner that ensures access to appropriate medical care.

All
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Department of Defense Instruction 6490.07, Enclosure 2, § 3

3. WAIVERS. If a commander or supervisor of DoD personnel (except for SOF
personnel) wishes to deploy an individual with a medical condition that could be
disqualifying (see Enclosure 3, the commander or supervisor must request a waiver.
The waiver request shall be submitted to the applicable Combatant Commander
through the individual’s servicing military medical unit in the case of a Service
member, or through the individual’s personnel office in the case of a civilian
employee, with medical input provided by the individual’s medical provider.

Al2
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Department of Defense Instruction 6490.07, Enclosure 3, § e(2)

MEDICAL CONDITIONS USUALLY PRECLUDING CONTINGENCY
DEPLOYMENT

This list of conditions is not intended to be all-inclusive. A list of all possible
diagnoses and their severity that may cause an individual to be potentially non-
deployable, pending further evaluation, would be too extensive. Medical evaluators
must consider climate, altitude, rations, housing, duty assignment, and medical
services available in theater when deciding whether an individual with a specific
medical condition is deployable. In general, individuals with the conditions in
paragraphs a. through h. of this enclosure, based upon a medical assessment as
described in Enclosure 2 and Reference (1), shall not deploy unless a waiver is granted.

e. Infectious Disease

(1) Active tuberculosis or known blood-borne diseases that may be transmitted to
others in a deployed environment.

(2) A diagnosis of human immunodeficiency (HIV) antibody positive with the
presence of progressive clinical illness or immunological deficiency. The
cognizant Combatant Command surgeon shall be consulted in all instances of
HIV seropositivity before medical clearance for deployment.

Al3
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U.S. Central Command MOD-13, Tab A, § 7(c)

7. Individuals with the following conditions will not deploy without an
approved waiver:

C. Infectious Disease:

1. Blood-borne diseases (Hepatitis B, Hepatitis C, HTLV) that may be
transmitted to others in a deployed environment. Waiver requests for persons
testing positive for a blood borne disease should include a full test panel for
the disease, including all antigens, antibodies, viral load, and appropriate tests
for affected organ systems.

2. Confirmed HIV infection is disqualifying for deployment, IAW References
I'and T, service specific policies, and agreements with host nations. Note that
some nations within the CENTCOM AOR have legal prohibitions against
entering their country(ies) with this diagnosis.

3. Latent tuberculosis (LTBI). Individuals who are newly diagnosed with
LTBI by either TST or IGRA testing will be evaluated for TB disease with at
least a symptom screen and chest x-ray, and will have documented LTBI
evaluation and counseling for consideration of treatment. Those with
untreated or incompletely treated LTBI, including those with newly diagnosed
LTBI, previously diagnosed L'TBI, and those currently under treatment for
LTBI will be provided information regarding the risks and benefits of L'TBI
treatment during deployment (see paragraph 15.G.6.C). Individuals meeting
the above criteria do not require a waiver for deployment. Active duty TST
convertors who have documented completion of public health nursing
evaluation for TB disease and counseling for LTBI treatment described above
may deploy without a waiver as long as all Service specific requirements are
met.

4. History of active tuberculosis (IB). Must have documented completion of
full treatment course prior to deployment. Those currently on treatment for
TB disease may not deploy.

5. A CENTCOM waiver cannot override host or transit nation infectious
disease or immunization restrictions. Active duty must comply with status of
forces agreements; civilian deployers should contact the nation's embassy for
up-to-date information

Al4
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

RICHARD ROE, et al.,
Plaintiffs-Appellees,
v No. 19-1410

UNITED STATES DEPARTMENT OF
DEFENSE, et al.,

Detendants-Appellants.

APPELLANTS MOTION TO SET ORAL ARGUMENT ON THE
SEPTEMBER CALENDAR

For the reasons set forth below, the government respectfully requests that the
Court schedule oral argument during its September calendar. Plaintiffs take no
position on this request. In support of this motion, counsel for the government
declares as follows:

1. The military has determined that deploying HIV-positive soldiers to the
Middle East, North Africa, and Central Asia presents risks that it is unwilling to bear.
The United States Central Command, which governs military operations in those
areas, therefore prohibits personnel with HIV from deploying without a waiver.

The two individual plaintiffs in this case are airmen who contracted HIV. The
Air Force determined that they could no longer perform their military duties because

their career fields required them to deploy frequently and because their condition
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prevented them from deploying to Central Command’s area of responsibility, where
most airmen are expected to go. The Air Force planned to discharge them in eatly
2019.

On February 15, 2019, the district court entered a nationwide preliminary
injunction prohibiting the Air Force from making or enforcing discharge decisions
based on its deployment policy, concluding that the policy is irrational. The court’s
decision is deeply flawed and significantly burdens the military’s interests. The
injunction forces the Air Force to retain airmen who cannot deploy, even though their
units are often asked to do so. The injunction therefore requires those who can
deploy to compensate for their unavailable team members by deploying more often,
burdening those service members, their families (who must endure extended periods
of separation) and their units (which must deploy soldiers more frequently than they
wish, undermining mission readiness). The nationwide scope of the injunction
magnifies the injury to the military.

2. The government filed its opening brief on May 28. Plaintiffs’ response brief
was originally due on June 28. Plaintiffs sought a 30-day extension. The government
agreed to take no position on plaintiffs’ request on the condition that they take no
position on the government’s request to set oral argument on the September calendar.
This Court granted plaintiffs a 21-day extension. The Court has not yet scheduled

this case for oral argument.
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3. Because of the importance of the issues to the military and the nature of the
relief ordered by the district court, the government respectfully requests that the
Court schedule oral argument for the first sitting calendar after this Court’s summer
recess, which is in September.

4. Plaintiffs’ counsel, Geoffrey Eaton, has authorized us to state that plaintiffs
take no position on this request.

CONCLUSION

For the forgoing reasons, he Court should schedule oral argument for the

September calendar.
Respectfully submitted,

MARK B. STERN
MARLEIGH D. DOVER
LEWIS S. YELIN

/s/ James Y. Xi

JAMES Y. XI

(202) 514-8844
Attorneys, Appellate Staff
Civil Division
U.S. Department of Justice
950 Pennsylvania Ave., N.W.
Room 7515
Washington, D.C. 20530

JUNE 2019
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CERTIFICATE OF SERVICE

I hereby certify that on June 20, 2019, I electronically filed the foregoing with
the Cletk of the Court by using the appellate CM/ECF system. Service will be
accomplished automatically by the appellate CM/ECEF system on all other counsel,

who are CM/ECF participants.

/s/ James Y. Xi
JAMES Y. XI




Case 1:18-cv-00641-LMB-IDD Document 219-2 Filed 07/19/19 Page 74 of 104 PagelD# 6147

EXHIBIT C

Roe Appeal Docket No. 27
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FILED: June 21, 2019

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 19-1410
(1:18-cv-01565-LMB-1DD)

RICHARD ROE; VICTOR VOE; OUTSERVE-SLDN, INC.
Plaintiffs - Appellees
V.
UNITED STATES DEPARTMENT OF DEFENSE; PATRICK M. SHANAHAN,
in his official capacity as Acting Secretary of Defense; HEATHER A. WILSON,

in her official capacity as Secretary of the Air Force

Defendants - Appellants

ORDER

The court grants the motion to schedule oral argument and tentatively schedules
this case for oral argument during the September 2019 session of court, September 18-
20, 2019.
For the Court--By Direction

[s/ Patricia S. Connor, Clerk
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Oral Argument Notification
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Filed: July 9, 2019

UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT

ORAL ARGUMENT
NOTIFICATION

CASE

PLACE

DATE &
REGISTRATION
TIME

ORAL ARGUMENT

ORAL ARGUMENT NOTIFICATION

Please take notice that this case has been scheduled for oral argument. The
time for notifying the Court of any conflict or filing any motion that would
affect the scheduling of argument has expired. Therefore, the case will not be
rescheduled absent a showing of good cause for the requested relief and that
the relief could not have been requested within the notice period.

No. 19-1410, Richard Roe v. DOD
1:18-cv-01565-LMB-1DD
U. S. Courthouse, Room 222 (Attorney Registration)
1000 East Main Street (Enter from Main Street or Bank Street - use Main

Street for handicapped access)
Richmond, Virginia 23219

09/18/2019

Register between 8:45- 9:00

Daily arguments begin: 9:30 (any change in the order of cases is announced in
the courtroom 10 minutes before court starts)

Any attorney arguing, as well as any attorney appearing on behalf of a

ACKNOWLEDGMENT separately represented co-defendant in a consolidated criminal case, must file

FORM TO BE FILED
WITHIN 10 DAYS

COURTHOUSE
INFORMATION

CRIMINAL & CJA
CASES

the ORAL ARGUMENT ACKNOWLEDGMENT FORM within 10
calendar days of service of this notification (click on this link to access form).

o Picture identification and security screening are required for entry.

> On oral argument days, attorneys and their staff may bring electronic devices
(other than devices that serve only as cameras or recorders) into the
Courthouse or Annex. Electronic devices must be turned off upon entering a
courtroom or chambers but may be turned on and placed in silent mode during
oral argument of counsel's case to enable counsel to refer to documents
previously downloaded to the device. Wireless access is available in the
library (see librarian for password) but not in the courtrooms.

o Potential weapons, food & beverages are prohibited; luggage should not be
brought to the courthouse.

o For hearing assistance or other accommodation, contact the chief deputy
clerk or calendar clerk.

o For directions, hotel & parking information, visit www.ca4.uscourts.gov.

In criminal cases, an attorney must appear on behalf of each defendant
separately represented unless the defendant signs a waiver of counsel's
appearance and co-defendant's counsel certifies in advance of argument that
he or she is prepared to argue on behalf of the defendant whose attorney is not
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ARGUMENT TIME

IDENTITY OF PANEL
& ORDER OF CASES

AUDIO FILES ON
INTERNET

present. CJA attorneys traveling by plane or train must submit a Travel
Voucher through CJA eVoucher and upload a copy of this oral argument
notification. Once the court has approved the Travel Voucher through CJA
eVoucher, counsel should call the National Travel Service at 800-445-0668 to
obtain government-rate plane or train reservations.

Each side is normally allowed 20 minutes; if more than one attorney is
arguing per side, they must agree on how the time is to be divided. In social
security, black lung, and labor cases in which the issue is whether the agency's
decision is supported by substantial evidence, and in criminal cases in which
the issue is application of the sentencing guidelines, each side is limited to 15
minutes. In en banc cases, each side receives 30 minutes. Appellants & cross-
appellants may reserve up to 1/3 of the time for rebuttal.

The identity of the panel hearing a case is not disclosed until the morning of
argument. The order of cases is subject to change until the morning of
argument and is announced in the courtroom. Counsel should arrive at the
courtroom 10 minutes early to hear any announcements.

Oral argument audio files are posted on the court's Internet site,
www.ca4.uscourts.gov, by the next business day. Therefore, sealed
information should not be discussed during oral argument. Any motion to seal
the courtroom for oral argument must be filed at least 5 days prior to
argument.
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EXHIBIT E

Order in Al Shimari v. CACI Premier
Tech, Inc.
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IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF VIRGINIA
Alexandria Division

SUHAIL NAJIM ABDULLAH AL SHIMAR]I,
etal.,

Plaintiffs,
\2
CACI PREMIER TECHNOLOGY, INC,, 1:08-cv-827 (LMB/JFA)
Defendant/Third-Party Plaintiff,
V.

UNITED STATES OF AMERICA,

Third-Party Defendant.

Before the Court is defendant CACI Premier Technology, Inc.’s Notice of Interlocutory
Appeal [Dkt. No. 1253], informing the Court that it has appealed this Court’s denial of derivative
sovereign immunity to the Fourth Circuit Court of Appeals. CACI argues that a non-frivolous
appeal from an order denying a claim of immunity divests this Court of jurisdiction to proceed.
Plaintiffs have filed a Motion to Certify Defendant’s Appeal as Frivolous [Dkt. No. 1267], which
CACI has opposed [Dkt. No. 1288].

Only when a district court is faced with a “sham” or “baseless” appeal may it “certify to
the court of appeals that the appeal is frivolous and get on with the trial.” Apostol v. Gallion, 870
F.2d 1335, 1339 (7th Cir. 1989) (citations omitted). Courts have defined “frivolous” actions as
those in which “realistic chances of ultimate success are slight” or in which the legal points are
not “arguable on their merits.” See. e.g., Death Row Prisoners of Pa. v. Ridge, 948 F. Supp.

1282, 1286 (E.D. Pa. 1996) (internal quotation marks omitted) (collecting cases). “In order for an
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interlocutory appeal to be deemed frivolous, it must be both meritless and substantively

inappropriate.” Eckert Int’l, Inc. v. Gov’t of Sovereign Democratic Republic of Fiji, 834 F. Supp.

167, 174 (E.D. Va. 1993) (citing United States v. Head, 697 F.2d 1200, 1204-05 (4th Cir.

1982)). CACTI’s interlocutory appeal is neither. The power to certify an appeal as frivolous “must
be used with restraint,” Apostol, 870 F.2d at 1339, and it cannot be utilized here. As the Court
noted in its Memorandum Opinion, the question of whether the United States retains sovereign
immunity for jus cogens violations was one of first impression. The Court cannot in good faith
call an appeal of an unprecedented legal ruling frivolous. In addition, on April 2, 2019, the
Fourth Circuit issued an accelerated briefing schedule for this interlocutory appeal, which signals
to the Court that the Fourth Circuit considers it worthy of consideration, rather than frivolous.'
Accordingly, it is hereby

ORDERED that plaintiffs’ Motion to Certify Defendant’s Appeal as Frivolous be and is
DENIED, and that the parties’ Motions in Limine [Dkt. Nos. 1188, 1194, 1198, 1205, 1218, and
1225] and plaintiffs’ Motion for a Written Jury Questionnaire [Dkt. No. 1211] be and are HELD
IN ABEYANCE until the interlocutory appeal is resolved; and it is further

ORDERED that the oral argument currently scheduled for Friday, April 5, 2019 and the
jury trial currently scheduled for Tuesday, April 23, 2019 be and are CANCELLED.

The Clerk is directed to forward copies of this Order to counsel of record.

Entered this ;’«L.”_iday of April, 2019.

Alexandria, Virginia s/ %Wﬂ)

Leonie M. Brinkema
United States District Judge

' Although the briefing schedule is accelerated, its dates extend beyond that of the trial.
Accordingly, the trial must be cancelled.

2
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EXHIBIT F

Transcript of Final Pretrial Conference
May 16, 2019
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION

NICHOLAS HARRISON and . Civil Action No. 1:18cv641
OUTSERVE-SLDN, INC.,

Plaintiffs,

VS. : Alexandria, Virginia
. May 16, 2019

MARK T. ESPER, Acting . 9:14 a.m.
Secretary of Defense, et al.,

Defendants.

RICHARD ROE; VICTOR VOE; and : Civil Action No. 1:18cv1565
OUTSERVE-SLDN, INC., .

Plaintiffs,
VS.

MARK T. ESPER, Acting
Secretary of Defense, et al.,

Defendants.

TRANSCRIPT OF FINAL PRETRIAL CONFERENCE
BEFORE THE HONORABLE LEONIE M. BRINKEMA
UNITED STATES DISTRICT JUDGE

(Pages 1 - 13)

COMPUTERIZED TRANSCRIPTION OF STENOGRAPHIC NOTES

Anneliese J. Thomson OCR-USDC/EDVA (703)299-8595
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2
1 APPEARANCES:
2 FOR THE PLAINTIFFS: SCOTT SCHOETTES, ESQ.
Lambda Legal Defense and
3 Education Fund, Inc.
105 West Adams Street, Suite 2600
4 Chicago, IL 60603
and
5 JOHN W.H. HARDING, ESQ.
Winston & Strawn LLP
6 1700 K Street, N.W.
Washington, D.C. 20006
7 and
JULIE A. BAUER, ESQ.
8 Winston & Strawn LLP
35 West Wacker Drive
9 Chicago, IL 60601
and
10 ANDREW R. SOMMER, ESQ.
Greenberg Traurig, LLP
11 1750 Tysons Boulevard
Suite 1000
12 McLean, VA 22102
13
FOR THE DEFENDANTS: KIMERE KIMBALL, AUSA
14 United States Attorney"s Office
2100 Jamieson Avenue
15 Alexandria, VA 22314
and
16 ROBERT M. NORWAY, ESQ.
U.S. Department of Justice
17 Civil Division
Federal Programs Branch
18 1100 L Street, N.W.
Washington, D.C. 20530
19
20 OFFICIAL COURT REPORTER: ANNELIESE J. THOMSON, RDR, CRR
U.S. District Court, Third Floor
21 401 Courthouse Square
Alexandria, VA 22314
22 (703)299-8595
23
24
25

Anneliese J. Thomson OCR-USDC/EDVA (703)299-8595
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3
PROCEEDINGS

THE CLERK: Civil Action 18-1565, Richard Roe, et al.
v. United States Department of Defense, et al.; and Civil
Action 18-641, Nick Harrison v. James Mattis, et al. Would
counsel please note their appearances for the record.

MS. KIMBALL: Good morning, Your Honor. [I™m
Assistant United States Attorney Kimere Kimball here today on
behalf of the government. With me is Robert Norway from the
Federal Programs Branch of the Department of Justice, who will
be handling the final pretrial conference.

THE COURT: Mr. Norway, you have such an interesting
name. 1 always can remember it. It"s very nice to see you in
court again.

MR. NORWAY: Thank you, Your Honor.

THE COURT: And for the plaintiffs?

MR. SOMMER: Good morning. Andrew Sommer on behalf
of the plaintiffs, and with me today is Scott Schoettes, Julie
Bauer, and John Harding.

THE COURT: Good morning.

MR. SCHOETTES: Good morning.

MS. BAUER: Good morning.

MR. HARDING: Good morning.

THE COURT: All right. So this is the final
pretrial, although I know there®s still discovery. 1 haven"t

gotten you yet my ruling on the deliberative privilege, which

Anneliese J. Thomson OCR-USDC/EDVA (703)299-8595
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4
you" Il hopefully get by the end of next week, but in the
meantime, where -- have you-all talked about -- is discovery
finished other than that one issue?

MR. SOMMER: Your Honor, there is one other issue
that we"re currently conferring with the government about, and
that i1s, one of their witnesses that was disclosed is actually
a colonel in the Army, and the discussion centers on whether or
not they need to search his files for discoverable information
that may be i1nconsistent with the opinions he intends to offer
at trial.

We"re currently working that out, and I hope that
we"re not going to have to involve the Court with that
particular dispute.

THE COURT: But that means then that you have not
taken that person®s deposition.

MR. SOMMER: He has had his deposition.

THE COURT: Oh, he has.

MR. SOMMER: But we found that they did not search
his files In response to document requests.

THE COURT: All right. So other than that and other
than the issue that"s still pending before the Court, are there
any other open discovery issues in either the Roe or the
Harrison cases?

MR. SOMMER: So besides the objections that are

before Your Honor in the Harrison case, there i1Is a motion to

Anneliese J. Thomson OCR-USDC/EDVA (703)299-8595
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5
compel on deliberative process privilege documents currently
held in abeyance in front of Judge Davis. He wanted to wait
for your ruling.

THE COURT: All right.

MR. SOMMER: So that that is still pending and will
likely have to work its way through the process as well.

THE COURT: So there"s now deliberative process
documents now, the second production of them?

MR. SOMMER: I believe 1t is a different set of
documents that"s being withheld, and 1 don"t know the degree of
overlap at the moment. Mr. Harding may be able to shed some
light on that.

THE COURT: You need to be at the lectern. Yes,

Mr. Harding.

MR. HARDING: Yes, Your Honor. There are 89
additional documents that are at issue that are separate from
the ones before, before Your Honor that are before Judge Davis.

THE COURT: Now, you know, in some respects, we"re
treating these two cases somewhat similarly, but they"re still
different cases, | mean, Roe and Harrison. Are these
documents, do they touch on both cases?

MR. HARDING: They do, Your Honor, and they were
produced after the motion to compel was filed in the Harrison
matter, and so this was kind of an add-on to that.

THE COURT: All right. But this is the -- these

Anneliese J. Thomson OCR-USDC/EDVA (703)299-8595
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6
issues are the only remaining discovery issues that you®"ve got?

MR. SOMMER: That -- that"s right, Your Honor.

THE COURT: AIll right. Well, I think realistically,
it might take another four or five weeks to get them all
resolved if you still have some before Judge Davis because he"d
have to rule, and then depending upon what he does, at least
one side is going to be unhappy, so that means there®s going to
be an appeal to us. So I think that"s a realistic approach.

So we"re looking at probably towards the end of June
before the discovery is 100 percent finished. At that point,
i1s there an anticipation of filing dispositive motions?

MR. SOMMER: For plaintiffs in the Roe case, Your
Honor, yes. Those plaintiffs anticipate moving for summary
judgment on the APA-related claims, at least some of them. In
the Harrison case, at this time, Mr. Harrison does not
anticipate filing a motion for summary judgment.

THE COURT: All right. And how about from the
government®s standpoint?

MR. NORWAY: Your Honor, the government intends to
file a dispositive motion iIn both cases.

THE COURT: All right. So we"re probably looking at
sometime in early July when that might be appropriate or
mid-July. 1 think the best thing in this case iIs to go ahead
and we"ll set a trial date so at least we have it on the

calendar.

Anneliese J. Thomson OCR-USDC/EDVA (703)299-8595
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1 I think both cases should be triable together,

2 although probably summary judgment is going to resolve the

3 issues. | don"t know, but it"s possible it might not. Some of
4 | these are matters of law, 1 think, and 1 don®"t know how much

additional evidence i1s necessary, but were the case -- the
cases to not be resolved on summary judgment, we"re probably
looking at September as a reasonable time for trial.

MR. SOMMER: Yes, Your Honor. And speaking to the

© (00] ~ N a1

issue of a consolidated hearing, we discussed that with the

10 government prior to today, and I think we"re in agreement that
11 |should there be a trial, the evidence can be taken in one

12 proceeding.

13 THE COURT: That"s fine. And I would think if the
14 case does go to trial, what does the plaintiff anticipate is
15 taking -- how long to put your case on iIn direct?

16 MR. SOMMER: We were thinking on the order of 15 to
17 17 hours given the number of experts and fact witnesses in the
18 case, and 1 think the government had similar thoughts as to

19 their case.

20 THE COURT: So probably a week? A week?

21 MS. KIMBALL: (Nodding head.)

22 THE COURT: A week, all right. How is the week of,
23 the week of September -- oh, hold on a second.

24 September 307?

25 MR. SOMMER: So we discussed that as a possible date.

Anneliese J. Thomson OCR-USDC/EDVA (703)299-8595
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8
Unfortunately, both of our medical experts are attending --

THE COURT: A conference?

MR. SOMMER: -- the big, yeah, iInfectious disease
conference.

In fact, Dr. Hardy is the chair of that particular
conference, so It"s, 1t"s not an issue that he can possibly
move .

THE COURT: All right, how about the week of the
16th, September 167?

MR. SOMMER: It is workable for us with one
exception. Our key medical expert, Dr. Hendrix, is unavailable
on the 16th and 17th of that week, but if we can navigate trial
around that --

THE COURT: We can usually --

MR. SOMMER: -- that"s not a problem.

THE COURT: Yeah. This is set for a bench trial?

MR. SOMMER: Yes, Your Honor.

THE COURT: We have lots of flexibility in that
respect. So even If you rested at the close of business on the
17th and we started the government®s case, we could have your
witness come in. But he could testify on the 8th, is that
right?

MR. SOMMER: He"s going to be coming in town the
night of the 17th. 1 believe so. 1 need to figure out exactly

what his travel plans are.

Anneliese J. Thomson OCR-USDC/EDVA (703)299-8595
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1 THE COURT: Now, when you say he has travel plans, is
2 this for business or pleasure?
3 MR. SOMMER: This is a conference in Chicago that he
4 iIs chairing, so this i1s the other medical expert, Dr. Hendrix,
5 and he"s going to be iIn Chicago on the 16th and 17th. He"s
6 giving a presentation at one of those conferences.
7 THE COURT: Would he have enough time to do a video?
8 I mean, I"ve taken testimony that way. We have the setup in
9 this courtroom, and if he"s in Chicago, he can go to the

10 federal courthouse in Chicago. Does he need to be at the

11 conference the full time both days?

12 MR. SOMMER: I don"t know the answer to that, Your
13 Honor. 1 believe he should have some degree of flexibility.
14 | As to whether he can testify from the courthouse iIn Chicago,
15 I"m not exactly certain. 1°d need to confer with Dr. Hendrix.
16 THE COURT: Right. There®s a one-hour time

17 difference, too, that might make it easier, or more difficult.

18 I don"t think that"s a problem, but I think the 16th
19 iIs -- how"s that for the government and your witnhesses?
20 MR. NORWAY: Your Honor, of the witnesses that we

21 intend to call, there is only one witness who is not available
22 | the week of the 16th. If the trial continues into the week of
23 | the 23rd, he"s available then.
24 THE COURT: Well --

25 MR. NORWAY: Or we can also take a trial deposition.

Anneliese J. Thomson OCR-USDC/EDVA (703)299-8595
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THE COURT: Well, 1°d rather -- rather than a trial
deposition, because I can®t control it, I can control live
testimony, is there any reason why that witness could not get
to a federal courthouse so that we could do 1t by live video?

MR. NORWAY: He might not be In the United States at
that time. He might be i1n Belize.

THE COURT: Well, I don®t want to artificially
continue the trial. I mean, if we finish 1t -- so he"s not
available at all that week?

MR. NORWAY: Correct. His unavailability begins on
the 13th and ends on the 20th.

THE COURT: Well, actually we don"t have a problem.
It"s a bench trial. 1 keep thinking with bench trials, It"s
not as much a difficulty.

And you said the week of the 30th was not available?

MR. SOMMER: That"s right, Your Honor. That"s,
that®s difficult on both the plaintiffs®™ medical experts.

THE COURT: Well, how about Tuesday, September 107
I"m sorry, we can start Monday, can"t we? That"s not Labor
Day. Monday, September 97?

MR. SOMMER: Your Honor, that works for plaintiffs.

MR. NORWAY: And also for the government, Your Honor.

THE COURT: That"s excellent. We"ll start at 9:30.

All right. So 1 think at this point, have you filed

what witness and exhibit lists you-all have at this point? |1

Anneliese J. Thomson OCR-USDC/EDVA (703)299-8595
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1 know there are still exhibits that might be coming In based on

2 some rulings that are still out there.

3 MR. SOMMER: Your Honor, earlier this week, we moved
4 for an extension of time on that, which Your Honor granted to

5 the 30th of May.

6 THE COURT: Okay.

7 MR. SOMMER: So those are in the works and will be

8 |filed with the Court on or before that date.

9 THE COURT: That"s fine. And then, obviously, your

10 time to object to those filings should come, you know,

11 appropriately thereafter. All right?

12 MR. SOMMER: Yes.

13 THE COURT: Anything further we need to address with
14 | this case -- or these cases?

15 MR. SOMMER: Your Honor, 1 just had a question about

16 trial logistics and deposition designations and how Your Honor
17 |would like to have deposition testimony handled during the

18 trial given that this is a bench trial.

19 THE COURT: Well, how many depositions are we

20 working -- you talking about?

21 MR. SOMMER: Well, there are, there are many

22 depositions in this case. 1 think there are over 20. However,
23 I*m thinking that there may be on the order of eight or nine
24 that we would want testimony in the record for.

25 THE COURT: Were these videotaped depositions?

Anneliese J. Thomson OCR-USDC/EDVA (703)299-8595
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MR. SOMMER: Some. And 1°d, 1°d say most of them
were. 1 think there are a handful that were not.

THE COURT: Well, what we want you to do is to work
with the other side and, to the extent possible, come to an
agreement. 1 only want to get involved i1f there"s a real
dispute as to particular parts of the testimony. And I want
the testimony, you know, made as succinct as possible, and
that -- so I only get involved if there"s a dispute.

MR. SOMMER: And, Your Honor, my question is more
directed as to how would Your Honor like i1t presented? Would
you like the time during trial spent putting on the testimony
live In the courtroom?

THE COURT: Yes. It gives us that context. The only
thing, so you understand it, is | don"t require my court
reporter to be taking i1t down as it"s being played because
you®ve got the transcript. So we introduce the transcript as
the, as the record that is played for the Court. All right?

MR. SOMMER: Okay. Yep. Thank you, Your Honor.

THE COURT: And then proposed findings and
conclusions should be filed at least one week before the trial
starts so we have a clear picture of what"s going on.

MR. SOMMER: And then is i1t Your Honor"s practice to
have a post-hearing briefing as well?

THE COURT: It depends.

MR. SOMMER: Okay.

Anneliese J. Thomson OCR-USDC/EDVA (703)299-8595
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1 THE COURT: If 1™"m satisfied that I"ve heard enough,
2 |you get to do closing arguments, and then we"ll just do the
3 opinion.
4 MR. SOMMER: All right.
) THE COURT: All right?
6 MR. SOMMER: Thank you very much, Your Honor.
7 THE COURT: Was there anything from the government,
8 Mr. Norway?
9 MR. NORWAY: No, Your Honor.
10 THE COURT: All right, very good. Then we"ll try to

11 get an answer to you on the matter that"s pending before us, as

12 I said, I"m hopeful by the end of next week.

13 All right, you®re all free to go. Thank you.

14 (Which were all the proceedings

15 had at this time.)

16

17 CERTIFICATE OF THE REPORTER

18 I certify that the foregoing is a correct transcript of

19 the record of proceedings in the above-entitled matter.
20
21

22 /s/
Anneliese J. Thomson

23
24

25

Anneliese J. Thomson OCR-USDC/EDVA (703)299-8595
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No. 19-1410

IN THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

RICHARD ROE, et al.,
Appeal from the United States District
Court for the Eastern District

of Virginia

Plaintiffs-Appellees,

V. Case No.: 1:18-cv-01565

UNITED STATES
DEPARTMENT OF
DEFENSE, et al.,

Defendants-Appellants.

N’ N N N N N N N N N N N N N

PLAINTIFFS-APPELLEES’ MOTION
FOR EXTENSION OF TIME TO FILE BRIEF

Pursuant to Federal Rule of Appellate Procedure 26(b) and Fourth Circuit Lo-
cal Rule 31(c), Plaintiffs-Appellees Richard Roe, Victor Voe, and OutServe-SLDN,
Inc. (collectively, “Plaintiffs”) respectfully request an additional 30 days to file their
opening brief, extending the deadline for filing from June 27, 2019, to July 29, 2019.
Counsel for Defendants-Appellants (the “Government”) have indicated that they
take no position on this request for an extension of time.

This is Plaintiffs’ first request for an extension of time. The requested exten-
sion is not sought for the purpose of delay. To the contrary, Plaintiffs have good

cause for requesting this motion:
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1. This appeal arises from a preliminary injunction entered in the Eastern
District of Virginia on February 15, 2019 (Order Granting in Part Plaintiffs’ Motion
for Preliminary Injunction, Roe v. Shanahan, No. 18-cv-1565 (E.D. Va. Feb. 15,
2019), ECF No. 73), related to Plaintiffs’ complaint alleging that the Government is
violating the Equal Protection Clause and the Administrative Procedure Act by or-
dering the separation of Service members living with HIV. Complaint, Roe, ECF
No. 1.

2. Although the Government timely appealed the preliminary injunction
on April 18, 2019 (Dkt. 1), the underlying case—along with the related case of Har-
rison v. Shanahan, No. 1:18-cv-641 (E.D. Va. May 30, 2018)—remain set for trial
on September 9, 2019. Minute Entry, Roe, ECF No. 129; Minute Entry, Harrison,
ECF No. 166.

3. Six of the seven attorneys representing Plaintiffs on this appeal—Scott
Schoettes, Peter Perkowski, Lauren Gailey, John Harding, Laura Cooley, and Kara
Ingelhart—are also representing Plaintiffs in this case and Plaintiffs in Harrison at
the joint trial. Preparations for trial are well under way, and have required, and will
continue to require, counsels’ attention to several time-sensitive matters:

a. On June 5, 2019, Plaintiffs were required to file their trial exhibit
list and their trial witness list. Counsel for Plaintiffs spent signifi-

cant time and resources on reviewing documents to determine
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whether they might be used as exhibits at trial. Counsel for Plain-
tiffs reviewed thousands of pages of documents and created an ex-
hibit list of 369 documents.

b. Counsel for Plaintiffs must file objections to the Government’s lists
of 15 witnesses and 343 exhibits on June 17, 2019. These objec-
tions—and in particular, the objections to the 343 exhibits—will re-
quire significant time and resources.

c. Discovery for this case and Harrison has also been reopened by the
district court. On May 31, 2019, the court ordered the Parties to
conduct an additional 30 days of discovery, to close on July 1, 2019.
On June 7, 2019, the Government served 19 requests for production
and 10 interrogatories on Plaintiffs. Counsel for Plaintiffs will need
to dedicate significant time and resources to objecting and respond-
ing to these interrogatories, and to identifying, collecting, redacting,
logging as privileged, and producing the non-privileged documents
by the court-ordered close of additional discovery on July 1, 2019.

d. Related to the reopening of discovery, the Government will be re-
deposing Andy Blevins, the Executive Director of Plaintiff Out-

Serve-SLDN on June 2, 2019. Counsel for Plaintiffs will need to
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prepare Mr. Blevins for and defend him in this deposition. The gov-
ernment is also considering whether to re-depose another of Plain-
tiffs” witnesses—J.B.—who served as a declarant in their motion for
preliminary injunction. Should the Government move forward with
this deposition, counsel for Plaintiffs will need to prepare J.B. for
and defend him in this deposition before the close of discovery on
July 1, 2019.

e. Further, on June 3 and 4, 2019, the Government produced 265 doc-
uments and recordings responsive to requests for production made
in Harrison that they previously withheld on the grounds of delib-
erative process privilege—including three MP3s that amount to over
14 hours of audio recording—pursuant to a court order and memo-
randum opinion in Harrison finding that the deliberative process
privilege does not apply to these documents and recordings. Mem-
orandum Opinion and Order, Harrison, ECF No. 175-76. Counsel
for Plaintiffs are dedicating significant time and resources to review-
ing these documents and recordings so that they can supplement
their exhibit list, which was previously filed pursuant to a court-or-

dered deadline of June 5, 2019 (see Order, Harrison, ECF No. 181),
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and so that they can determine whether additional depositions will
be necessary.

f. Counsel for Plaintiffs further expect that some subset of an addi-
tional 89 documents responsive to requests for production in this
case—which the Government is withholding on the same claims of
deliberative process privilege—will similarly be ordered to be pro-
duced in the near future. Plaintiffs filed a motion to compel the pro-
duction of these documents on March 22, 2019 (Plaintiffs’ Motion
to Compel and Memorandum in Support, Roe, ECF No. 95-96),
which was held in abeyance by the magistrate judge on March 29,
2019, pending the court’s order in Harrison. Order, Roe, ECF No.
101. The Parties have informed the magistrate judge of the court’s
order in Harrison, and the Government provided the magistrate
judge with a sample of the withheld documents for in camera review
on May 29, 2019. Joint Status Report and Motion to File Under
Seal, Roe, ECF No. 138-39. Plaintiffs expect the court’s order in
Harrison to apply to at least some of the withheld documents, and
will need to dedicate additional time and resources to reviewing
these documents in order to further supplement their exhibit list, and

to decide whether additional depositions are needed.
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4, Scott Schoettes, HIV Project Director and Counsel at Lambda Legal—
and one of Plaintiffs’ primary counsel in this case—underwent major surgery on
May 24, 2019 and remains on a four-week medical leave during his recovery. He is
scheduled to return to work just three days before the current due date for Plaintiffs’
brief. The proposed 30-day extension is needed to allow Mr. Schoettes to participate
fully in the preparation of the brief.

5. The undersigned contacted counsel for the Government to request con-
sent for the proposed extension. Counsel for the Government indicated it takes no
position on the request.

For all these reasons, Plaintiffs respectfully request that the Court grant this
motion, and enter an order extending by 30 days—from June 27, 2019, to July 29,

2019—the deadline for filing their response to the Government’s opening brief.

Dated: June 14, 2019 Respectfully submitted,

/s/ Geoffrey P. Eaton
Geoffrey P. Eaton

Lauren Gailey

John Harding

Laura Cooley

WINSTON & STRAWN LLP
1700 K Street NW
Washington, DC 200001
(202) 282-5000
geaton@winston.com

Scott Schoettes
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Kara Ingelhart

LAMBDA LEGAL DEFENSE AND
EDUCATION FUND, INC.

105 W. Adams Street, Suite 2600
Chicago, IL 60603

(312) 663-4413
sschoettes@lambdalegal.org

Peter Perkowski
OUTSERVE-SLDN, INC.
P.O. Box 65301
Washington, DC 20035
(800) 538-7418
peter@modernmilitary.org

Counsel for Plaintiffs-Appellees
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CERTIFICATE OF SERVICE
I hereby certify that on June 14, 2019, | caused the foregoing document to be
electronically filed with the United States Court of Appeals for the Fourth Circuit
by using the appellate CM/ECF system. | certify that all participants in the case
are registered CM/ECF users and that service will be accomplished by the appel-

late CM/ECF system.

Dated: June 14, 2019 /s/ Geoffrey P. Eaton

Geoffrey P. Eaton





