
 

 

 

DOCUMENT FILED UNDER SEAL 

Case 1:17-cv-01597-CKK   Document 214   Filed 06/04/19   Page 1 of 1



1 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
JANE DOE 2, et al., 
 

Plaintiffs, 
v. 
 
PATRICK SHANAHAN, in his official 
capacity as Secretary of the Department of 
Defense, et al. 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
Civil Action No. 17-cv-1597 (CKK) 

 

DECLARATION OF ZACHARY D. ROSENBAUM  
IN SUPPORT OF MOTION TO COMPEL 

 
I, Zachary D. Rosenbaum, declare under penalty of perjury that the following is true and correct: 

1. I am a partner at the law firm of Lowenstein Sandler LLP, co-counsel for 

Plaintiffs in this action.  I am providing this Declaration in support of Plaintiffs’ motion to 

compel.  I, along with my colleagues Jennifer Fiorica Delgado and Meg Slachetka appeared in 

this case on May 10, 2019.  Our firm serves as co-counsel for Plaintiffs with GLBTQ Legal 

Advocates & Defenders, National Center for Lesbian Rights, Foley Hoag, LLP, and Jenner & 

Block, LLP.  I make this Declaration based on my own knowledge and review of the record, as 

well as information provided to me by my colleagues and our co-counsel. 

2. Plaintiffs received a document production from Defendants dated April 30, 2019, 

consisting of a total of 1,425 documents.  Of that total, 760 were withheld entirely on the basis of 

one or more privileges, and were produced as a one-page slipsheet indicating that each document 

had been withheld.  Additionally, 80 of these documents were copies of documents Defendants 

had previously produced.  The remaining 585 documents, many of which are partially redacted, 

primarily consist of gender transition plans for individual service members, and updates 
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concerning the total number of transgender individuals currently serving or in the process of 

enlisting.   

3. Based on our review of the government’s privilege logs served to date, 5,962 

entries on the government’s privilege logs are pre-Tweet and of those, 3,477 assert only 

deliberative process privilege, not attorney-client or work product protection. 

4. Attached hereto as Exhibit A is a true and correct copy of the government’s 

Vaughn index produced on behalf of the Department of Defense, with annotations added by 

counsel for Plaintiffs. 

5. Attached hereto as Exhibit B is a true and correct copy of the government’s 

Vaughn index produced on behalf of the Army, with annotations added by counsel for Plaintiffs. 

6. Attached hereto as Exhibit C is a true and correct copy of the government’s 

Vaughn index produced on behalf of the Navy, with annotations added by counsel for Plaintiffs. 

7. Attached hereto as Exhibit D is a true and correct copy of the government’s 

Vaughn index produced on behalf of the Air Force, with annotations added by counsel for 

Plaintiffs. 

8. Attached hereto as Exhibit E is a true and correct copy of the government’s 

Vaughn index produced on behalf of the Coast Guard, with annotations added by counsel for 

Plaintiffs. 

9. Attached hereto as Exhibit F is a true and correct copy of the government’s June 

2018 claw-back log, with annotations added by counsel for Plaintiffs. 

10. For the Court’s convenience, Plaintiffs have categorized the Vaughn Index entries 

on Exhibits A through E per the four sub-categories of documents related to the panel review 

process identified in the April 9, 2019 Minute Order.  Plaintiffs note that no documents on the 
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Vaughn Indexes appear to fall under sub-category three: “drafts of the Panel's report 

communicated to any third parties.” 

11. Plaintiffs have also annotated the Vaughn Index entries on Exhibits A through E 

and the claw-back log on Exhibit F to reflect the categories of documents Plaintiffs assert are 

improperly withheld: post-decisional documents are noted in purple, documents appearing to 

contain factual content are noted in orange, documents dated pre-Tweet are noted in yellow, and 

documents for which the description on the Indexes or log is insufficient for Plaintiffs to assess 

the privilege assertion are noted in blue. 

12. Attached hereto as Exhibit G is a true and correct copy of a document entitled 

“Active Duty Service Members with Gender Dysphoria” Bates stamped USDOE00284622-31. 

13. Attached hereto as Exhibit H is a true and correct copy of a document entitled 

“Data Extracts” Bates stamped USDOE00088637_001-019.  

14. Attached hereto as Exhibit I is a true and correct copy of a document entitled 

“Average Cost comparison for AD and GD Population” Bates stamped USDOE00283408.  

15. Attached hereto as Exhibit J is a true and correct copy of a document Bates 

stamped Administrative_Record_002821. 

16. Attached hereto as Exhibit K is a true and correct copy of a document Bates 

stamped USDOE00088638_009-024.  

17. Attached hereto as Exhibit L is a true and correct copy of a letter from counsel 

for Defendants to counsel for Plaintiffs dated September 7, 2018, stating, among other things, 

that “Production 19 is a supplemental production of documents over which Defendants have 

withdrawn prior claims of privilege.”   
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18. Attached hereto as Exhibit M is a true and correct copy of a document entitled 

“Litigation Risks Associated with Revising Transgender Service Policy” Bates stamped 

USDOE00269008.  This document was part of “Production 19” referenced in Exhibit K as to 

which Defendants withdrew their prior claims of privilege. 

19. Attached hereto as Exhibit N is a true and correct copy of a document Bates 

stamped USDOE00003284. 

20. Attached hereto as Exhibit O is a true and correct copy of privilege log entries 

from Defendants’ productions 6, 7, 10, 11, 14, 18 and 23 that appear to be communications 

relating to Exhibit M. 

21. Attached hereto as Exhibit P is a true and correct copy of a document Bates 

stamped USDOE00081122. 

22. Attached hereto as Exhibit Q is a true and correct copy of excerpts from the 

deposition transcript of Col. Mary Krueger, the Assistant Deputy for Health Affairs in the Office 

of the Assistant Secretary of the Army for Manpower and Reserve Affairs. 

23. Attached hereto as Exhibit R is a true and correct copy of excerpts from the 

deposition transcript of Martha Soper, the Assistant Deputy of Health Care Policy for the Air 

Force. 

24. Attached hereto as Exhibit S is a true and correct copy of a document Bates 

stamped USDOE00003252. 

25. By email on June 3, 2019, pursuant to Local Civil Rule 7(m), our office informed 

counsel for Defendants of Plaintiffs’ intention to submit to the Court by way of an accompanying 

motion to seal, the aforementioned confidential documents produced by Defendants (identified in 
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the email by Bates number) and Defendants’ Vaughn Indexes and privilege logs.  By response 

email on June 4th, Defendants consented to Plaintiffs’ motion to seal.  

 

Signed under the pains and penalties of perjury this 4th day of June 2019. 

 

       _/s/ Zachary D. Rosenbaum________ 
       Zachary D. Rosenbaum 
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U.S. Department of Justice
Civil Division, Federal Program Branch

Robert M. Norway Tel: (202) 353-0889
Trial Attorney

By FedEx

Tracy Roosevelt

Matt Miller

Foley Hoag LLP

1717 K Street, NW

Washington, D.C. 20006-5350

Email: robert.m.norway@usdoj.gov

September 7, 2018

Counsel for Plaintiffs

Re: Defendants' Discovery Responses in Doe v. Trump

Dear Counsel,

Enclosed please find one encrypted hard drive containing documents responsive to the

Requests for Production of Documents that Plaintiffs served on December 15, 2017, and/or were

served in Stone v. Trump. The documents are bates numbered USDOE00239009 —

USDOE00268251 and each document is also bates numbered by component. The USDOE bates

numbers will be used in document productions across the four related cases to facilitate the

identification of documents in depositions and other discovery matters.

The flash drive contains Defendants' production numbers 18 to 23. Production 18 is a

supplemental production of documents from the Department of Defense that were inadvertently

excluded from our previous productions. Production 19 is a supplemental production of

documents over which Defendants have withdrawn prior claims of privilege. Productions 20 and

23 are supplemental productions of documents that were identified by Defendants as responsive

to Freedom of Information Act Requests. Production 21 and 22 are productions of documents

for the Department of Homeland Security and Coast Guard that are responsive to document

requests in Stone v. Trump.

We will provide privilege logs that correspond to the component bates numbers in this
production. Please note that these documents are provided subject to the terms of the protective
order and FU 502(d) order. ECF Nos. 84 and 85.
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The instructions for accessing the encrypted drive will be sent via email.

Sincerely,

/s/ Robert M. Norway

2
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1              UNITED STATES DISTRICT COURT
2              FOR THE DISTRICT OF COLUMBIA
3

JANE DOE 1, JANE DOE 2,       ) Civil Action
4 JANE DOE 3, JANE DOE 4,       ) No. 17-cv-1597 (CKK)

JANE DOE 5, JOHN DOE 1,       )
5 REGAN V. KIBBY, and           )

DYLAN KOHERE,                 )
6                               )

               Plaintiffs,    )
7                               )

          v.                  )
8                               )

DONALD J. TRUMP, in his       )
9 official capacity as          )

President of the              )
10 United States; et al.,        )

                              )
11                Defendants.    )

------------------------------)
12 Complete caption on Page 2.
13
14
15                 Tuesday, April 17, 2018
16
17
18      Deposition of COL. MARY KRUEGER, M.D., taken at
19 the offices of Foley Hoag LLP, 1717 K Street NW,
20 Washington, D.C., beginning at 9:11 a.m., before
21 Nancy J. Martin, a Registered Merit Reporter,
22 Certified Shorthand Reporter.
23
24
25

Page 1

Veritext Legal Solutions
212-279-9424 www.veritext.com 212-490-3430
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1              UNITED STATES DISTRICT COURT
2              FOR THE DISTRICT OF COLUMBIA
3            Civil Case No. 17-cv-1597 (CKK)
4

JANE DOE 1, JANE DOE 2, JANE DOE 3,     )
5 JANE DOE 4, JANE DOE 5, JOHN DOE 1,     )

REGAN V. KIBBY, and DYLAN KOHERE,       )
6                                         )

               Plaintiffs,              )
7                                         )

          v.                            )
8                                         )

DONALD J. TRUMP, in his official        )
9 capacity as President of the            )

United States; JAMES N. MATTIS, in his  )
10 official capacity as Secretary of       )

Defense; JOSEPH F. DUNFORD, JR.,        )
11 in his official capacity as Chairman    )

of the Joint Chiefs of Staff;           )
12 the UNITED STATES DEPARTMENT OF         )

THE ARMY; MARK T. ESPER, in his         )
13 official capacity as Secretary of the   )

Army; the UNITED STATES DEPARTMENT OF   )
14 THE NAVY; RICHARD V. SPENCER, in his    )

official capacity as Secretary of the   )
15 Navy; the UNITED STATES DEPARTMENT OF   )

THE AIR FORCE; HEATHER A. WILSON, in    )
16 her official capacity as Secretary of   )

the Air Force; the UNITED STATES        )
17 COAST GUARD; KIRSTJEN NIELSEN, in her   )

official capacity as Secretary of       )
18 Homeland Security; the DEFENSE HEALTH   )

AGENCY; RAQUEL C. BONO, in her official )
19 capacity as Director of the Defense     )

Health Agency; and the                  )
20 UNITED STATES OF AMERICA,               )

                                        )
21                     Defendants.         )

----------------------------------------)
22
23
24
25

Page 2

Veritext Legal Solutions
212-279-9424 www.veritext.com 212-490-3430
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1 and the rest of your group had going into this task?
2      A.  I don't recall.
3      Q.  So you pointed earlier to one of the
4 various pages that lists courses of action here, and I
5 don't know what any of them are, but just to look at
6 those, did any of the courses of action that you saw
7 on this slide deck include the option of keeping the
8 open service policy in effect as it was before the
9 tweets?
10          MS. ENLOW:  Objection.  That calls for
11 deliberative process.
12          MS. LAPORTE:  No, I don't think it does at
13 all.  I'm not asking for what anybody said.  I'm
14 merely asking for a benchmark of what the subject
15 matter was and how open things were.
16          MS. ENLOW:  That question asked for whether
17 or not the group was considering keeping the Carter
18 policy in effect.  That's deliberative.
19          MS. LAPORTE:  Well, I'm not asking what they
20 ultimately deliberated about that or what they
21 decided, but I am interested and I think we're
22 entitled to understand the contours of what the
23 decision was of what they were being asked to make.
24          MS. ENLOW:  The different courses of action
25 or policies that they considered are predecisional and

Page 95
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1 deliberative, and therefore, squarely covered by the
2 deliberative process privilege.
3          MS. LAPORTE:  Well, the ones that they did
4 consider, yes, but I'm asking about whether they did
5 not consider certain policies.
6          MS. ENLOW:  That's also deliberative.  What
7 they considered necessarily tells you what they didn't
8 consider.
9          MS. LAPORTE:  Okay.  So I hear what you're
10 saying and certainly disagree with it.  I would also
11 say that I'm concerned about this assertion of
12 deliberative process privilege in the context of a
13 situation where the government is now relying on this
14 process as a justification for the new policy.  And so
15 it seems to me that there is either a waiver or we
16 have a need to understand this deliberative process,
17 at least to the very general extent that I am asking
18 in this deposition.
19          Will you maintain your objection even given
20 the fact that you are relying on the process?
21          MS. ENLOW:  Yes.  I maintain the objection
22 that it is deliberative what the panel of experts
23 considered before they got to their final
24 recommendation, yes.
25          MS. LAPORTE:  Well, right now I'm not asking

Page 96
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1 about the panel of experts.  I'm asking about the
2 Transgender Personnel Policy Working Group.
3          MS. ENLOW:  Personnel Policy Working Group
4 fed into the panel of experts.  So their work of the
5 subordinates that ultimately lead to the decision is
6 predecisional and deliberative.  So yes.
7          MS. LAPORTE:  Okay.  So you object to the
8 question.
9          And can you just read the question again,
10 please.
11          (Record read.)
12          MS. ENLOW:  I'm instructing you not to answer
13 that question.
14          THE WITNESS:  Okay.
15 BY MS. LAPORTE:
16      Q.  Are you going to follow that instruction?
17      A.  Yes.  Sure.  You would want your client to
18 follow your advice too.
19      Q.  Yes.  We typically ask that too.
20          MS. LAPORTE:  Okay.  Let me figure out what
21 my options are, then, my courses of action in view of
22 that instruction.
23          Why don't we take five.
24          (A recess was taken from 11:47 a.m.
25          to 12:16 p.m.)
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1              UNITED STATES DISTRICT COURT
2              FOR THE DISTRICT OF COLUMBIA
3

JANE DOE 1, JANE DOE 2,       ) Civil Action
4 JANE DOE 3, JANE DOE 4,       ) No. 17-cv-1597 (CKK)

JANE DOE 5, JOHN DOE 1,       )
5 REGAN V. KIBBY, and           )

DYLAN KOHERE,                 )
6                               )

               Plaintiffs,    )
7                               )

          v.                  )
8                               )

DONALD J. TRUMP, in his       )
9 official capacity as          )

President of the              )
10 United States; et al.,        )

                              )
11                Defendants.    )

------------------------------)
12 Complete caption on Page 2.
13
14                         - - -
15                 Thursday, February 1, 2018
16                         - - -
17
18      Deposition of MARTIE SOPER, taken at the offices
19 of Foley Hoag LLP, 1717 K Street NW, Washington, D.C.,
20 beginning at 9:13 a.m., before Nancy J. Martin, a
21 Registered Merit Reporter, Certified Shorthand
22 Reporter.
23
24
25
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1          So this is a directive-type memorandum

2 stating to the services, "Go forth and do and develop

3 your additional policies."  So this is not the product

4 of our working group.

5      Q.  Okay.  Was any -- do you know what the

6 process was by which the product of your working group

7 affected, for example, the timing of this

8 announcement?

9          MR. PARKER:  I'm going to object to the

10 extent it calls for deliberative material that's

11 protected by the deliberative process privilege.

12          MS. LAPORTE:  Okay.  Are you instructing her

13 not to answer that question?

14          MR. PARKER:  I'm instructing her not to

15 answer to the extent you are asking about

16 recommendations that came to the group from the

17 deliberative process that was undertaken by the panel

18 in making recommendations regarding both the DTM and

19 the DoDI that have been discussed in the deposition.

20 BY MS. LAPORTE:

21      Q.  So for the moment all I'm trying to

22 understand is how procedurally the work of the working

23 group fed into this announcement that is Exhibit 5.

24 In other words, I'm not trying to understand all the

25 details of what you recommended.  I'm just trying to

Page 91

1 understand whether Exhibit 5 reflects the Secretary of

2 Defense taking into account recommendations of the

3 working group or whether these were not -- whether

4 your recommendations were not feeding into the

5 development of this announcement.

6          MR. PARKER:  Objection.  To the extent you're

7 asking the witness whether this reflects the work

8 product or the recommendations of the working group,

9 the answer to that question would be protected by the

10 deliberative process privilege.

11          MS. LAPORTE:  And that's not what I'm asking.

12 I'm just trying to understand the work flow here.

13      Q.  So can you explain that in terms of how the

14 work that the working group did fed into Exhibit 5

15 without getting into the detail of the policies that

16 you recommended?

17      A.  I don't know the work flow, ma'am.  I don't

18 know the part that we submitted and how it got

19 approved by the Secretary of Defense.

20      Q.  Were you aware that Secretary Carter was

21 going to make that announcement on June 30 before it

22 happened?

23      A.  No, ma'am.

24      Q.  Okay.  What -- so you mentioned that you were

25 involved in a working group relating to accessions.  I

Page 92

1 think you referred to it specifically as an accessions

2 group within the working group.  Do you recall that?

3      A.  It's the accessions medical standards working

4 group, yes, ma'am.

5      Q.  Yes.  Okay.  And did that actually relate to

6 the specifics of the accessions policy?

7          MR. PARKER:  I'm going to object.  The term

8 "relate to" is a little vague.  Can you specify so

9 that I can decide whether there's a privilege

10 objection?  What do you mean by "relate to"?

11 BY MS. LAPORTE:

12      Q.  When you were on the accessions medical

13 standards working group, were you working on the

14 standards or procedures that would be required in

15 order for transgender people to accede to the

16 military?  And you can answer that "yes" or "no."

17      A.  Yes.

18      Q.  What process did you follow to determine what

19 kind of standards and practices would be needed to

20 permit transgender applicants to accede to the

21 military?

22          MR. PARKER:  I'm going to object to the

23 extent this calls for information related to the types

24 of discussions or the substantive recommendations that

25 would come out of the panel or the subcommittee that
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1 you participated on, on deliberative process grounds.

2      MS. LAPORTE:  All right.  Let me move on to

3 another topic then.

4      Q.  I have heard that you were involved in a

5 hotline relating to issues of transgender service in

6 the military.  Is that accurate, or is that an

7 informal way of referring to some of the

8 responsibilities that you've had that have more fancy

9 titles?

10      A.  I would ask you to clarify what you mean by

11 "hotline."

12      Q.  Okay.  So it sounds like "hotline" is not a

13 term that you use?

14      A.  No, ma'am.

15      Q.  Okay.

16      A.  Sounds like the red phone, and I don't do

17 that.

18      Q.  And you don't work on the red phone?

19      A.  No, ma'am.

20          MS. LAPORTE:  Well, in that case, let me...

21          (Deposition Exhibit 6 was marked for

22          identification.)

23 BY MS. LAPORTE:

24      Q.  Okay.  So Exhibit 6 should be labeled

25 USDOE0018301 and -302.  Is that what you have before

24 (Pages 90 - 93)
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