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In the United States Court of Appeals

for the Ninth Circuit

—
MWWA HOLLOWAY,

Plaintiff-Appellant,
vs. No. 76-2248
1’THUR ANDERSEN AND COMPANY,

Defendant-Appellee.

N e M N N N N N e N S

On Appeal from the United States District Court

for the Northern District of California

APPELLEE'S BRIEF

THE ISSUE PRESENTED

Appellant's formulation of the issue presented
{4pp.Opn.Br., p. 1) is over broad. The issue is whether
"medistrict court properly determined that the discharge
¢l an individual from employment during the period that
‘at individual is in the process of transformation from a
Wle to a female does not violate Title VII of the Civil
Mghts Act of 1964 as amended (78 Stat. 253, 86 Stat. 103,
2U.5.c. § 2000e, et seq.). This case does not present,

Yd this Court need not decide, the issue of what rights
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.;?Twwformation and the individual has become an anatomical

E
;wﬁnssexual has under Title VII after completion of the %
Jue or female.

STATEMENT OF THE CASE

Ramona Holloway, appellant, was hired by Arthur
adersen in 1969, at which time appellant was known as
ipert Holloway (ClL.R., p. 2; App.Opn.Br., p. 2). Subsequent
.» the date of employment, appellant began receiving hormone
sots to produce feminine physical traits (App.Opn.Br.,
.2). In February of 1974, appellant informed the supervisor
-4 the transsexualism and of the intent to undergo sex-
snversion surgery (Cl.R., p. 2). Appellant began to effect
y feminine appearance through the use of makeup, clothing
1d jewelry (Cl.R., p. 45). It was suggested, for the

#3t interests of all concerned, that appellant find another

- 3.2b where the sex change would not be known (Cl.R., p. 2).

#veral months later, prior to the performance of the sex-

mversion surgery, appellant was discharged (Cl.R., pp. 2-3).
Based on the above, appellant filed a complaint
_*ne@mg in pertinent part that the termination of employment
| “olated Title VII (Cl.R., pp. 1-4). Arthur Andersen filed
i*ﬂmion to dismiss the action on the ground, among others,
complaint failed to state a claim upon which relief

1904 be granted (Cl.R., pp. 6-19). Appellant noticed a
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«,ﬁs—motion for partial summary judgment on the issue of
,'MMJitY (C1.R., pp. 29-30). Along with that motion,
lelant filed the affidavits of several physicians stating

{.,t appellant had been dlagnosed as a transsexual, schemat-

Lag1ly outlining the treatment and advancing the theory

:ﬁttranssexualism was organically and biologically determined
1.R., PD. 31-34, 49-51). Appellant also filed an affidavit
,,31nmng appellant's job history, treatment for transsexualism,
e fact that appellant began to use makeup and jewelry,
4 that appellant used the men's room and knew of no untoward
-:idents due to the conduct displayed (Cl.R., pp. 44-46).

In response, Arthur Andersen filed the affidavit
“Marion D. Passard, appellant's direct supervisor (Cl.R.,
¢, 133-136). She stated that appellant wore red nail polish,
nossy red lipstick, halr in a French twist and carried
1purse, that embarrassment resulted when clients and prospective

fployees saw what appeared to be a woman enter the men's

‘?mm and that appellant's desire to use the ladies! room
wuld have causéd even greater problems with the female
§wloyees (C1.R., p. 134). Also filed were documents
%owing that the nature and cause of transsexualism are really
“ known (C1.R., pp. 74-127).

After hearing (Rep.Tr., March 22, 1976, pp. 3-20),

® dlstrict court denied appellant's motion for partial

Wary judgment and dismissed the action (Cl.R., pp. 140-147).




| grer pase 165, Docket Entry 18), appellant moved to alter

sllowing the entry of Judgment (Cl.R., see second page

K

,p amend the judgment (Cl.R., p. 148), which motion was
genied (Cl.R., p. 161). Thereafter appellant noticed the

| pstant appeal (Cl.R., p. 162).

ARGUMENT

TITLE VII PROHIBITS DISCHARGE ON THE BASIS OF

SEX, I.E., DISCHARGE BECAUSE ONE IS A MALE OR

A FEMALE; IT DOES NOT PROHIBIT DISCHARGE OF AN

INDIVIDUAL WHO IS IN THE PROCESS OF TRANSFORMATION

FROM MALE TO FEMALE.

The sole question to be decided on this appeal is
wether Title VII, which prohibits employment discrimination
:n the basis of sex, prohiblits discharge of an individual
tecause that individual 1s changing sex. That question
%88 already been answered in the negative in Grossman v.
bard of Education (D.N.J. 1975) 11 Fair Employment Practice

Qases 1196, affirmed (3 Cir. 1976) 538 F.2d4 319. Grossman
beld:

"In the absence of any leglslative history indicating
a congressional intent to include transsexuals within
the language of Title VII, the Court is reluctnat [sic.]

to ascribe any import to the term 'sex! other than

its plain meaning. Accordingly, the Court is satisfied




that the facts as alleged fail to state a claim of
unlawful job discrimination based on sex" (11 Fair

Employment Practice Cases 1199).

mm;deciSion is clearly correct.

Appellant admits that there was a virtual absence

afajggislative history with respect to the inclusion of

wex" in Title VII (App.Opn.Br., p. 4). Therefore, as this

surt has often noted:

"t[TJhis is a case for applying the canon of construction

of the wag who said, when the legislative history is

doubtful, go to the statute'" (Van Hoomissen v. Lerox

Corporation (9 Cir. 1974) 503 F.2d 1131, 1133; Spangler

v. United States (9 Cir. 1969) 415 F.2d4 1242, 1244;

Gardner v. Sloane (9 Cir. 1968) 396 F.2d 641, 644),

Title VII provides in pertinent part that:

"It shall be an unlawful employment practice
for an employer—-—

"(1l) to fail or refuse to hire or to discharge
any individual, or otherwise to discriminate against
any individual ¥ * ¥ because of such individuai’s
race, color, religion, sex or national origin"

(42 U.s.C. § 2000e-2(a); emphasis added).

" 45

_"One of the two divisions of organisms formed on the
» Qdistinction of male and female; males or females

Collectively" (Webster's New International Dictionary

(2d E4. 1951) p. 2296).




n short, contrary to appellant's contention (App.Opn.Br.,
op 4-5), sex has an unambiguous meaning that is commonly
qderstood. And the meaning of the statute is equally
clear; one may not discriminate because an individual is
g male or a female. Appellant was not discharged because
appellant was a male or a female; at the time of the dis-
charge appellant was a transsexual in the process of
rransformation from male to female. Congress simply did'
-0t intend to extend Title VII coverage to such unusual
conditions.

Furthermore, this Court has held in Baker v.

salifornia Land Title Company (9 Cir. 1974) 507 F.2d 895,

%98, that a private employer may require male employees

10 adhere to different modes of dress and grooming than
those required of female employees without discriminating
tn the basis of sex under Title VII. A i;ortiori, it cannot
¢ 8 violation of Title VII for an employer to discharge

an anatomical male for appearing at work dressed and made

¥
¥ as a female.

' The weakness of appellant's case is demonstrated Dby

3 the following statement: "It would not require an employer

Y accept unconventional modes of dress, cosmetics, manners,
®e, ror there is nothing outwardly sexually unconventional
“%"ut a transsexual following surgery" (App.Opn.Br., p. 7).

gthe instant case, there had been no surgery; the situation

s Wnconventional and the question of the rights of trans-

1s subsequent to surgery is not at issue.




ﬁothing in appellant's brief refutes the above.
wpellant apparently believes that if the Court were to
place the word "sex" with the word "gender" in the statute,
i gould somehow be of benefit (App.Opn.Br., pp. 4-5, 6).
mere is absolutely no indication that Congress intended
sex O mean anything other than sex. But even if it did
gntend sex to mean gender, gender is generally defined
’u ngex" (Webster's Third New Internacional Dictionary,
.. 9Ll ). And, as shown above, sex means male or female
wd nothing else.

Nor is appellant alded by the contention that
s court may in effect disregard the plain meaning of the
.anguage in interpreting a statute (App.Opn.Br., pp. 7-8).
v know of no case which supports such a proposition and

s ypppellant cites none.

In an attempt to find support for appellant's
 sosition, appellant quotes out of context from Baker v.

alifornia Land Title Company (9 Cir. 1974) 507 F.24 895

4pp.0Opn.Br., p. 5). However, appellant eventually admits,
§ 8 appellant must, that Baker supports appellee and not
§ topellant (App.Opn.Br., p. 9).
Appellant i1s reduced to arguing that a policy
§ *alch prohibits job discrimination on the basis of unusual
I ®nditions is a good one which the Court should implement.

?ithout passing judgment on the merits of that policy, 1t

® sufficient to say that Congress did not choose to implement




Nor does the fact that Congress did not choose

0 jnclude transsexuals within the coverage of Title VII
| atse doubt as to the constitutionality of the statute ;
*App,Opn.Br., pp. 10-12). In raising the specter of uncon-
| ;itutionality, appellant ignores two well-established

4nciples of constitutional law: (1) a statute is not

s

 {.constitutional simply because 1t addresses itself to a

..ase of a problem which seems most acute to the legislative
+nd and fails to cover every evil that might conceivably

. attacked (McDonald v. Board of Election (1969) 394 U.S. 802);
vd (2) a statute 1s constitutional if the classification
wvolved has some rational relationship to a legitimate
svernment interest unless it 1s based upon an inherently
{ispect classification (such as race or sex) requiring

ose judicial scrutiny (Frontiero v. Richardson (1973)

11 U.s. 677, 682-683).

The fact that transsexuals are not covered by

“itle VII does not render it unconstitutional. Title VII
:nibits discrimination on the basis of sex. If the discharge
“re were based on sex, it would be covered by Title VII.

J ¥ the point is that appellant's discharge was not based

|~ 8ex and, therefore, there is no inherently suspect classi-

“eation (Frontiero v. Richardson (1973) 411 U.S. 677, 682).

iad 8urely the prohibition of discrimination between males

a4 females in employment is rationally related to a legitimate

: D?“'X‘-Hlel‘ltad interest.




of Counsel

CONCLUSION

For the foregoing reasons, we respectfully submit

ne judgment of the lower court should be affirmed.

NOBLE K. GREGORY
MICHAEL H. SALINSKY §

VICTORIA S. DIAZ

?ILLSEURY, MADISON & SUTRO
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Cision, the appellee is not on solid ground in seeking to narrow

APPELLEE MISCONSTRUES THE BASIS
OF THE DISTRICT COURT'S DECISION

1975) 11 Fair Employment Practice Cases 1196, affirmed (3d Cir.
1976) 538 F.2d 319, relied upon by both the District Court and the !
appellee, the court stated:

The defendant vigorously denies the allegation of sex
discrimination, arguing that such could not have oc-

curred because the plaintiff, despite the medical and
surgical procedures performed, remains a member of the
male gender. The Court finds it unnecessary and, in- i
deed, has no desire, to engage in a resolution of a

dispute as to the plaintiff's present sex. Rather we
assume that the plaintiff is a member of the female |
gender. (Emphasis added.) 11 F.E.P. Cases 1198.

Neither the trial court in Grossman, nor that in the in-
stant appeal, based its decision upon the narrow question bf whethe:
"the discharge of an individual [i.e. a transsexual] from employ-
ment during the period that that individual is in the process of
tgansformation from male to female [violates] Vitle VII of the
Civil Rights Act of 1964 as amended (78 Stat. 253, 86 Stat. 103,
42 U.s.C, 2000e, et seq.)" (Appellee's Brief, p. 1)

Rightly or wrongly the District Court coﬁcluded that "em%
ployment discrimination based on one's transsexualism neither was,
nor was intended to be, proscribed by Title VII,Iand that there

¥as no support for the proposition that sex discrimination under
Title VII was meant to embrace transsexual discrimination as well."
(Clerk*s Record, p. 145)

Quite apart, however, from the basis of the court's de-

the decision of the court, because in doing so it assumes the res-

In its decision in Grossman v. Board of Education, (D.N.J.




olution of certain factual questions potentially before the trial
court which were not reached by that court.
Following the District Court's decision the plaintiff

moved to strike certain factual recitations which were included in

the court's Memorandum of Decision. (C1.R., p. 149) 1In denying
this motion the District Court stated this clarification: "The

material challenged in the court's Memorandum of Decision was in--

cluded by way of background or chronology only: as was clear from

ithe text of the Memorandum itself, the court's decision was not on |

1the factual merits, but dealt instead with the legal issue of jur-

lisdiction." (Cl.R., p. 161)
i . ‘

i
i

In her verified complaint Ms. Holloway alleged that in

ﬁher status as a transsexual she waé discriminated against in vio-
‘hation of the terms of Title VII banning from employment discrim-
ination because of sex. After the piaintiff filed a motion for
partial summary judgment supported by her affidavit, the defendant
then filed an affidavit by Marion Passard, the plaintiff's super-
visor, controverting Ms. Holloway's factual contehtions pertaining
to the basis for her termination. Because the trial court ruled
on the issue of jurisdiction, it did not reach the factual issues
concerning the basis of termination, and they are not before this
court.

Thus, the appellee may not now arque that the plaintiff
was terminated because she "was in the prccess of Eransformation
| ,

from a male to a female." It was the plaintiff's contention in

the District Court that she was terminated because she is a trans-

of her sex reassignment prompted her employer to terminate her.

Sexual; she denies that any circumstances attendant to the‘processk

-




rThiS factual question was left unresolved by the ruling of the

pistrict Court which denied coverage of Title VII to transsexuals

per se-

As much as it may suit the purposes of the appellee this

is not a "grooming" case. Cf. Baker v. California Land Title, (9tHh
cir. 1974) 507 F.2d 895. The factual question of the plaintiff's
adherence to the reasonable grooming standards imposed by the em= - |

ployer was simply not litigated in the District Court. It is im=-

j@roper for the appellee to seek, at this point, to rely upon its i

:ver5lon of the facts wthh were clearly controverted by the appel—

Moreover, it is logically invalid to maintain that the

lcourt could decide whether or not transsexuals during the "period

of transformation" are covered without first having decided the

general issué of coverage of transsexuals. (See discussion infra.)
II. TRANSSEXUALS IN THE PROCESS OF "TRANSFORMATION

FROM MALE TO FEMALE" ARE PROTECTED BY TITLE VIX

In Appellant's Opening Brief the arguments for coverage

of transsexuals under Title VII are set forth. As enunciated |
Supra this issue must logically preéeed the question of coverage
of transsexuals during the process of transformation. In its
brief the appellee takes the incongruous position that Title VII
may possibly permit an employer to discriminate against a trans-
ksexual before but not after sex reassignment has occurred, The
i '
absurdity of this position is evident in the statement itself,

An employer cannot demand from a transsexual adherence

to conditions of employment which extend directly into areas insul-

ated by Title VII. By analogy, an employer is not entitled to dis-

-3




aﬁminate against an employee for stgdying to convert to Catholé-
jsm O Judaism any.more than it is entitled to discriminate

 |against him or her for being a Catholic or a Jew. Nor can an em-
:yﬂﬂer requlre as a "reasonable grooming standard" that a black emt

pkﬂee stralghten his or her hair without violating Title VII.

If we assume Title VII coverage for completed transsex~

it is inconceivable that a courf rationally could hold that

PRI

uals,
1_§3ctors assocliated with the process of sex reassignment are permis+

o

fﬁ gable bases for employer discrimination consistent with Title VII.

It may be proper for some reasonable conditions, for in-

' gtance in the area of grooming, to be required of a transsexual

employee by an employer. But this issue was not litigated in the

ipistrict Court. Until that question is examined, the appellee cant

extend Title VII coverage to such unusual conditions (of transfor-

mation from male to female)." (Appellee's Brief, p. 6)

Accordingly, this Court may not now hold that the appel-

not categorically assert that "Congress simply did not intend to f 1
}
|
:
, %
. lee was entitled consistent with the prohibitions of Title VII to {;é
- g!
discriminate against Ms. Holloway, even if we assume the correct- Lié
ness of the appellee's narrow interpretation of the District §

Court's decision. -

CONCLUSION

For the foregoing reasons, the Appellant respectfully

submits that the judgment of the District Court should be reversed|

i
Dated: October 27, 1976 . Respectfully submitted, ‘ ?

WQ//Q&Z,

OWARD J. " NIKE
Attorney r /Appellant
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