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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION

RICHARD ROE et al.,

Plaintiffs, Civil Action No. 1:18-cv-01565 (LMB/IDD)
V.

FILED UNDER SEAL
JAMES N. MATTIS et al.,

Defendants.

DECLARATION OF STAFF sERGEANT N 1 SUPPORT OF
PLAINTIFE’S MOTION FOR PRELIMINARY INJUNCTION

I,_dcclare as follows:

1. Attached as Exhibit Al is a true and correct copy of the declaration I signed and

submitted earlier this year in the case of Harrison v. Mattis, currently pending in this Court. All
information stated in my original declaration remains accurate.

2. On November 9, 2018, I received a memorandum dated November 7, 2018 from
John K. Vallario, Deputy Director of the Secretary of the Air Force Personnel Council, part of
the Air Force Personnel Board (“AFPB). The memorandum is attached to this declaration as
Exhibit AS.

3. The memorandum denied my appeal and directed on behalf of the Secretary of the
Air Force that I be discharged. The Secretary of the Air Force (“SAF”) reached this decision
even though, as noted in the memorandum, I have been “compliant with all treatment, [am]
currently asymptomatic, and [have] an undetectable human immunodeficiency virus (HIV) viral
load,” and am “able to perform all in garrison duties, [have] passed [my] most recent fitness
assessment without any component exemptions, and [my] commander strongly supports [my]

retention.” The basis of the decision, as noted in the memorandum, is that my condition
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precludes me from being designated world-wide deployable without a waiver, and therefore
renders me “unfit for continued military service.” According to the memorandum, [ am to be
discharged with a disability rating of 10 percent.

. Because of the SAF’s decision, I must separate from the Air Force even though [
want {o continue to serve as I do now—in my regular capacity with no physical limitations. My
doctors say that my medical condition does not restrict my ability to do my job. I understand
that regulations classify me as non-deployable without a waiver, but I want to be worldwide
deployable and I am willing to go anywhere in the world to fulfill my duties.

3 The SAF’s decision in my case is different from other recent decisions involving

people living with HIV. Exhibit A6 is another memorandum from the SAF involving an appeal
by another Airman with HIV. This memorandum was signed by the Director of the SAF
Personnel Council (mine was signed by the Deputy Director) and was issued in January 2018
(while mine was in November). Even though this Airman and I both have HIV, the SAF decision
in that case resulted in a retention, while mine resulted in a separation, I received Exhibit A6 by
email directly from a person who works as a nurse at the San Antonio Military Medical Center,
where all Airmen with HIV receive their HIV-related medical care.

6. Before my HIV diagnosis, I intended to apply for retraining in conjunction with
re-enlisting for another term of service in the Air Force so that I could continue my military
career. The year-long evaluation that I describe above has prevented me from applying for
retraining and re-enlisting, however. My term of service has already expired, and my date of
separation (“DOS”)—which included extensions and terminal leave—Kept being extended while
this medical evaluation was ongoing. My last extension, approved by AFPC prior to receiving

the SAF decision moved my DOS to June 25, 201 9,

JA 573
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7. Absent any changes or interventions, I expect to be separated from the Air Force
earlier than that, in accordance with the Secretary’s decision. On January 3, 2019, I received
notice of my formal separation date from my base personnel office. My DOS is now March 28,
2019.

8. After being diagnosed with HIV in October 2017, I began treatment almost
immediately and soon after my viral load was undetectable. My current treatment regimen
involves taking one pill once a day. The pills are stored in ordinary pill bottles, do not require
any special storage conditions, and are refilled every 90 days so that I have a three-month supply.
Since being on the medication, my viral load has remained suppressed, and my doctors tell me
that it will continue to be suppressed as long as I consistently take my medication as directed.

[ declare under penalty of perjury that the foregoing is true and correct.

Executed on January 11, 2018.

JA 574
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION

RICHARD ROE et al.,
Plaintiffs, Civil Action No. 1:18-cv-01565 (LMB/IDD)

V.
FILED UNDER SEAL
JAMES N, MATTIS et al.,

Defendants.

pEcLArRATION OF SENIOR AIRMAN [N 1~ SUPPORT OF
MOTION FOR PRELIMINARY INJUNCTION

I_ declare as follows:
l. After graduating from high school in -] found myself tacing a difficult job

market in my home state ul‘- [ had heard that the military offered young people like

me the ability to further their education through both internal vocational (raining and financial
assistance toward a college education afterward. [ was also intrigued by a career in the military
because it would afford me the chance to travel to and even live and work in different countries

around the world.

2. | enlisted in the United States Air Force in lhe_ at the age o{'.

completing BMT in

| began eight weeks of Basic Military Training ("BMT™). After

in where [ studied to bt‘—AI_'lcr receiving a
orond education th covere [ NG
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m_ [ spent my year-long tour working in the hasc'_

4. ]n-l began my next tour of duty, this time In
where

_\\-‘hcrc my role consisted mainly of

I was deployed on two scparate occasions tn-

The first deployment began in- and
I performed largely the :;ume- role as | had at

5l While stationed at

ended iﬂ- ,-'\1-

6. Typically. members of the Air Force who have been deployed begin a period of

dwell time™ upon their return, during which they may not be deployed from their home station

again. Dwell time is intended (o give returning service members the opportunity to rest.

recharge, enjoy the comforts of home. and reconnect with family and [riends -

7 | returned 1 for my second deployment. This time. I was assigned to a

different job in the [here. my
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duties consisted of After about

| e {- late - Llefy --

8. At the end n!_I was assigned Lo
on _ | was later reassigned lo_ similar to the one I had

_
_

but this time | worked

10. ln I bcgan training 1o be

and | returned to-. where [ currently serve.

1. On March 1, 2017, I was diagnosed with HIV at

Within two weeks. [ began Antiretroviral Therapy ("ART™”). By August 2017, I had an
undetectable viral load. It has remained undetectable ever since. My doctors have not
recommended restricting my work in any way as a result of my diagnosis.

2 My treatment regimen requires me to take two pills, Tivicay and Descovy. [ take
them at the same time, once a day. The pills are stored in ordinary pill bottles and do not require
any special storage conditions. | refill my prescription every 90 days, just as [ would any other

long-term medication.
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13, In accordance with regulation, after my diagnosis 1 began a standard medical
evaluation process, which was to determine whether 1 would be retained in or separated from the
Air Force. My commanding officer supported my retention, and my doctors offered the opinion
that my medical condition, including my HIV status, did not affect my ability to do my job.

14, As part of this process, after what | understand was some review of medical
records and other information, in October 2017 1 received notification of a recommendation from
the Informal Physical Evaluation Board ("IPEB™) that 1 should be separated based on my HIV
status. A copy of the IPEB findings and recommendation is attached to this declaration as
Exhibit BI1.

L5, Yet my condition has in fact been well under control since shortly after 1 was
diagnosed and will remain so for as long as I am in treatment, which is required by the Air Force
as a condition of my continued service. As | understand it, according to current medical science,
the progression of my condition is casily predicted: with my once-daily medication. | understand
that it will not progress.

10. | immediately appealed the IPEB’s recommendation to the Formal PEB ("FPEB™)
of the Air Force at Randolph Air Force Base in San Antonio, Texas. My hearing was scheduled
for

- During the hearing, which lasted only 20 minutes, | got the impression that the Board

was not receptive o my position. After just half an hour of post-hearing deliberation. the FPEB

issued its recommendation that | be separated based on my HIV status. A copy of the FPEB's
findings and recommendations is attached as Exhibit B2.
17. I appealed the FPEB's recommendation 1o the Secretary of the Air Force,

submitting a memorandum and supporting documents on December 27, 2017. On November 135,

JA 578
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2018. 1 received a memorandum dated November 7, 2018 from John K. Vallario, Deputy
Director of the Secretary of the Air Force Personnel Council.

18 The memorandum denied my appeal and directed on behalf of the Secretary of the
Air Force that I be discharged. A copy is attached as Exhibit B3. The Secretary of the Air Force
reached this decision even though, as noted in the memorandum, | have been “compliant with all
treatment, [am] currently asymptomatic. and [have] an undetectable human immunodeficiency
virus (HIV) viral load.” and am “able to perform all in garrison duties. [have] passed [my]| most
recent fitness assessment without any component exemptions, and [my] commander strongly
supports [my] retention.” The basis of the decision. as noted in the memorandum, is that my
condition precludes me from being designated world-wide deployable without a waiver. and
therefore renders me “unfit for continued military service.” According to the memorandum, 1 am
to be discharged with a disability rating of 10 percent.

19.  Consequently, [ must separate from the Air Force even though | want to continue
(0 serve as | do at present—in my regular capacity with no physical restrictions. Again, my
doctors state that my medical condition does not restrict my ability to do my job. 1 understand
that regulations classify me as non-deployable without a waiver, but [ want to be worldwide
deployable and I am willing to go anywhere in the world to fulfill my duties.

20. Before my HIV diagnosis, [ intended to re-enlist for another term of service in the
Air Force so that I could continue the military career that 1 know and love. But the year-long
evaluation process that | describe above has prevented me from re-enlisting. My term of service
has already expired, and my date of separation (“DOS”™)—which includes extensions and
terminal leave—keeps being extended while this medical evaluation is ongoing. After three

extensions. | would be able to remain in the Air Force until June 2019,
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21. [ will be separated sooner than that. though. On December 20, 2018, I received
notice from the Air Force Personnel Center (“AFPC”) of my formal separation date. The notice

s attached as Exhibit B4, My DOS is set for February 25, 201 9.

| declare under penalty of perjury that the foregoing is true and correct.

Execuled on January 1\ , 2018

6

JA 580
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION

RICHARD ROE et al.,
Plaintiffs, Civil Action No. 1:18-cv-01565 (LMRB/IDD)

V.
FILED UNDER SEAL
PATRICK M. SHANAHAN et al,,

Defendants.

DECLARATION OF STAFF SERGEANT
IN OPPOSITION TO DEFENDANTS’ MOTION TQ DISMISS

1 _declare as follows:

1. I have read the government’s Memorandum in Support of Defendants’ Motion to

Dismiss and Defendants’ Opposition to Plaintiffs’ Motion for Preliminary Injunction. I state the
following facts in response.

2. The government has stated that I could be denied reenlistment on grounds
unrelated to my HIV condition. But that problem does not apply to me. Though my original Date
of Separaﬁon-passed when I was put into the DES process, my command
supports my reenlistment. I have been informed by my command that I would have been
recommended for and selected for reenlistment had I not been on a medical hold for over the past
vear, My First Sergeant, who would be recommending me for reenlistment, has told me that he
does not understand why I was even sent through the DES process. My commander, who would
be selecting me for reenlistment, submitted a letter of éupport fo; my retention.

3. The government has stated that I am being separated because I am subject to

“significant deployment restrictions™ in a career field with “high” likelihood of deployment. This

is not true based on my own experience.

JA 581
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My Air Force Specialty Code (AFSC) 1:-wh1ch 15—

have not been selected for deployment at all. Even with HIV, if I were classified with an
Assignment Limitation Code C2, I would be able to PCS, TDY, or deploy to Germany o1
anywhere else outside the continental United States with a waiver. Air Force bases in Germany
are capable of supporting Airmen with HIV, for example. In fact,  am aware that at least one
Airman with HIV has been stationed at Ramstein Air Base in Germany for the past two years of
more, since his diagnosis.

3. As I said in my first declaration, before my diagnosis, I intended 1o apply for
retraining in conjunction with reenlisting for another term of service in the Air Force. 1 had

hoped to retrain into the legal field, as -I am informed that-

deploy at a much lower rate than my current AFSC. In fact, according to the documents that the

government submitted in opposition to our Motion for Preliminary Injunction, the .A_FSC

deployed at around half as much as my current career field. In addition, the-—
especially for people—is a position of need in the Air
Force, according to the On-line Retraining Advisory the Air Force publishes.

6. But I was not allowed the opportunity to retrain into -AFSC or any other
AFSC. The government stated in its brief that in determining whether I can reasenably perform
my duties, DoDI 1332.18 directs the Air Force to consider whether reclassification is possible.
The Air Force did not consider the feasibility of reclassifying me.

7. The government also implies that Airmen with HIV have rigorous medical
monitoring obiigat'ions. For example, the govemﬁent’s brief suggests that Airmen with HIV

have follow-up evaluations every three months. This is not true: According to regulation,

N
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ATFI144-178 9 1.6, I and other Airmen with HIV are medically monitored as follows: first, upon
initial diagnosis for one week; then six months later for three days, then again annually during
our birth month. T am sent to San Antonio Military Medical Center (SAMMC} for labs and
counseling only once a year. There is no medical monitoring for Airmen with HIV that takes
place on a three-month time frame.

| 8. The government seems to suggest in its brief that all Airmen are referred to &
Medical Evaluation Board (MEB) after being diagnosed with HIV. [ know of other Airmen with
HIV who were not referred 1o an MEB; rather, they were returned to duty with an Initial Review
in Lieu of MEB (IRILO) which, according to regulation (AFI 44-178 9 8.3.2) is done by the HIV
Medical Evaluation unit at SAM.MC without Commander input due to privacy Concerms. When [
first went to SAMMC for my initial evaluation and counseling in-my doctor
requested that I be IRILO"d and returned to duty in accordance with AFI 44-178 9 8.3.2. But
even though regulations permitted my doctor to make this determination, somebody intervened
and overrode it and sent me to a full MEB.

2. In addition, I am aware that military regulation (CENTCOM MOD 13) requires
Airmen who deploy to CENTCOM to have no less than a six-month supply of medication. This
applies to all conditions, not just HIV. If [ were deployed there, the risk of losing adherence to
my HIV medication is therefore extremely low. Additionally, all Tricare eligible personnel will
obtain any refill prescriptions from the Tricare Mail Order Pharmacy (TMOP). the Deployed
Prescription Program (DPP), or Express Scripts: which 1s the system used by most members to
receive their HIV medication currently.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

February 01, 2019.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION

RICHARD ROE et al.,

Plaintiffs, Civil Action No. 1:18-cv-01565 (LMB/IDD)
V.

7 FILED UNDER SEAL
PATRICK M. SHANAHAN et al.,

Defendants.

DECLARATION OF SENIOR AIRMAN
IN OPPOSITION TO DEFENDANTS® MOTION TO DISMISS

1- declare as follows:

1. [ have read the government’s Memorandum in Support of Defendants” Motien to

Dismiss and Defendants” Opposition to Plaintiffs’ Motion for Preliminary Injunction. I state the
following facts in response.

Z, The government has stated that | could be denied reenlistment on grounds
unrelated to my HIV condition. But that problem does not apply to me. Though my original Date
of Separation —passed when [ was put into the DES process, my command
supports my reenlistment. [ have been informed by both my First Sergeant and my Commander
that [ would have been recommended and selected for reenlistment had ] not been on a medical
hold for over the past year. In addition, my Commander submitted a letter in support of my
retention.

3. The government has stated that I am being scparated because | am subject to
~significant deployment cestrictions” in a career field with “high™ likelihood of deployment. This
is not true based on my own experience. Although current regulations prevent me from

deploying to CENTCOM or any other location outside the continental United States (OCONUS)
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without a waiver, in my current shop—which I"ve been in since_~there has never

been a shortage of volunteers for deployments, to the point where my shop turns away people in
favor of providing deployment experience to younger, newer Airmen. My inability to deploy to
CENTCOM (which is a limitation set by regulation, not any issues with my physical ability) has

not had an effect on the Air Force.

4. Even with HIV, if [ were classified Assigmment Limitation Code C2. | would be
able to deploy OCONUS with a waiver. Air Foree bases in Germany, for example, are capable of
supporting Airmen with HIV. In fact, | am aware that at least one Airman with HIV has been
stationed at Ramstein Air Base in Germany for the past two years 0T more, since his diagnosis. l

Before my diagnosis, 1 intended to apply for retraining in conjunction with

reenlisting for another term of service in the Air Force. | had hoped to retrain mto-

R : .57
ha—deploy at a much lower rate than my current AFSC. But I

was not allowed the opportunity to retrain im-or any other AFSC. The government

stated in its brief that in determining whether I can reasonably perform my duties, DoDI 1332.18
directs the Air Force to consider whether reclassification is possible. The Air Force did not
consider the feasibility of reclassifying me. |

6. The government also implies that Airmen with HIV have rigorous medical
monitoring obligations. For example, the government's brief suggests that Airmen with HIV
have followﬁp evaluations every three months. This is not true. From my experience. and others

with HIV that I've spoken 1o. Airmen with HIV are medicaily monitored as follows: first, upon
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initial diagnosis at San Antonio Military Medical Center (SAMMC): then six months later at
SAMMOC, then again annually during the month of birth. Therefore, | am sent to SAMMC for
labs and counseling only once a year. There is no medical monitoring for Airmen with HIV that

takes place on a three-month time frame.

i declare under penalty of perjury that the foregoing is true and correct,

Executed on February 1, 2019.

[F5]
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

NICHOLAS HARRISON and
OUTSERVE-SLDN, INC.

Plaintiffs,

V. Case No. 1:18-cv-00641 (LMB/IDD)

JAMES N. MATTIS, in his official capacity
as Secretary of Defense; MARK ESPER, in
his official capacity as the Secretary of the
Army; and the UNITED STATES
DEPARTMENT OF DEFENSE,

Defendants.

DECLARATION OF STAFF SERGEANT _IN SUPPORT OF
PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION

l,_declare as follows:

1. 1am a Staff Sergeant in the U.S. Air Force, currently in my -year of active duty

2. .In at the age of |l I joined the Air Force out of a desire to serve in the
24

military — From a young age, I knew I wanted to make the Air Force

my lifelong career.

3. Originally, I intended to obtain an undergraduate degree prior to joining the military, so

that I would enter as a commissioned officer. Though I was unable to do that, aﬁer-

-n the military, I continue to aspire to commission.
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4. Throughout my career, I have strived to be the best Airman that I can be, and my
superiors have recognized my efforts. Along with receiving numerous awards for my

conduct, including I have been entrusted with enhanced

levels of responsibility. For example, while stationed at—

I was placed in charge of a

_ Since being promoted to Staff Sergeant_
_I remained a supervisor of this program.

5. While in the military, I have sought out positions of leadership and responsibility beyond

that which is required of me. While stationed at—l
underwent approximately forty hours of training to become | GGG

6. Itruly enjoy the supervisory role in which I find myself as a Staff Sergeant. I am able to
encourage my Airmen I supervise to be better airmen and better people, and in turn, my
recommendations can help them advance their careers. This mentoring role has become
one of the highlights of my military career.

7. Unfortunately, my career is now in jeopardy. In October of 2017, I was diagnosed with
HIV while on active duty.

8. Even in the acute stage of infection, I was still healthy. In my initial test results, my T-
cell (or “CD4”) count was over 500. In keeping with Air Force regulations, I
immediately started a course of antiretroviral treatment. The first time I was tested after

beginning antiretroviral treatment, my viral load was undetectable. My doctors have
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never recommended that my daily work be restricted in any way as a result of my
diagnosis.

9. In keeping with Air Force regulations, I have been deemed “non-deployable” because of
my HIV status. |

10. Because of my diagnosis, my records were reviewed by the local Physical Evaluation
Board (“PEB”) to determine whether I should be retained for service.

11. On December 7, 2017, my commanding ofﬁcer_ wrote an
evaluation of my status in light of my condition and recommended that I be retained,
because | was fit to serve and was “a valued team member.” My primary care doctor,

_also recommended that I be returned to duty.

12. In spite of the recommendations of both my doctor and my commanding officer, the
Informal PEB decided on February 22, 2018, that I should nevertheless be discharged. In
reaching this conclusion, the Informal PEB determined that my “condition is not
compatible with the fundamental expectations of military service,” because my condition
is “subject to sudden and unpredictable pro gression and will result in deployment
restrictions.” See Exh. 1A.

13. This decision was made despite the fact my condition has been well under control since
shortly after I was diagnosed and will remain so for as long as I am in treatment, which is
required by the Air Force as a condition of my continued service. According to current
medical science, the progression of my condition is easily predicted: with my once-daily
medication, it will not progress.

14. Given this unsatisfactory result, I decided to appeal to the Formal PEB of the Air Force,

which is located at Randolph Air Force Base in Texas. At the same time, I requested
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representation from the Judge Advocate General’s (JAG) Corps for my appeal to the
Formal PEB. _was assigned as my JAG officer.

15. While waiting for my appeal, I gathered numerous letters of support from my
commanding officers and colleagues, in which they all requested I be retained. Among
these letters was one from Lt. Col. Jason Okulicz, the Director of the HIV Medical
Evaluation Unit at San Antonio Military Medical Center (“SAMMC?), in which he stated
that there was “[no] medical reason to explain why _would not be
returned to duty.” See Exh. 1B.

16. My hearing before the Formal PEB was scheduled for-l decided to attend
the hearing in person to better answer any specific questions the Board raised about my
condition or my record of service.

17. When I arrived for my hearing, however, it had a distinctly pro forma feel. The only
question they asked was why there had been a delay in the receipt of a particular test
result, which had resulted from a medical staffer’s logistical error. After traveling from
-to Texas specifically for the hearing, I was dismissed after only a few
minutes.

18. Before attending the hearing, I was told that it would take weeks, if not months, for the
Formal PEB to reach a decision. Instead, I received a determination approximately three
hours after I left the hearing. The Board had determined, despite the recommendations of
my doctors, that my condition “place[d an] increased burden on others within [my] career
field.” This increased burden, in their opinion, was due solely to the fact that I was no
longer worldwide deployable. As a result, the Formal PEB upheld the decision of the

Informal PEB and recommended that I be discharged. See Exh. 1C.
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19. Frustrated with this result as well, I wrote a letter of appeal to the Secretary of the Air
Force. I was informed that it would take the Secretary a minimum of six months to reach
a decision, if not longer. Thus, I will have to wait until at least October to receive a
decision.

20. In the meantime, I continue to serve in my regular capacity with no physical restrictions.
In spite of the fact that the Formal PEB described me as a “burden,” the Air Force has
allowed me to continue my work supporting their overall mission while I await the
Secretary’s decision on my future.

21. 1 am not a burden in my role as an Airman. This fact has been recognized by my
commanding officers and supervisors on multiple Air Force bases. My doctors do not

foresee any daily restrictions on my work as a result of my condition. I am serving with

pride at_ and my non-deployable status will not keep me from
supporting the Air Force’s mission in my current capacity a.s_

22. Moreover, my non-deployable designation is not an accurate reflection of my fitness to
serve overseas. My condition is well under control; I am virally suppressed; and I likely
will remain so for as long as I am in treatment. The non-deployable designation was not
a determination by my doctors, but rather a requirement of Air Force regulations.

23. My HIV status has not prevented me from serving for approximately the past year. I will
continue to serve as I await a final decision in my own case, and I will intently watch this
court’s adjudication of Sergeant Harrison’s case. My career thus far in the Air Force has
been a success, and I want to continue that career. The only obstacle in my way is a

regulation restricting my deployability that does not accurately reflect my health status or
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ability to serve and is preventing thousands of other current and future Air Force service

members from serving their country to the full extent of their capabilities.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on: July 18, 2018
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

NICHOLAS HARRISON and
OUTSERVE-SLDN, INC.

Plaintiffs,

Case No. 1:18-cv-641 (LMB/IDD)

JAMES N. MATTIS, in his official capacity
as Secretary of Defense; MARK ESPER, in
his official capacity as the Secretary of the
Army; and the UNITED STATES
DEPARTMENT OF DEFENSE,

Defendants.

EXPERT DECLARATION OF CARLOS DEL RIO, M.D., IN SUPPORT OF
PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION
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INTRODUCTION

1 My name is Carlos del Rio. I have been retained by counsel for Plaintiffs as an
expert in connection with this litigation.

2. I am offering this declaration to provide my expert opinions regarding HIV—its
etiology, the mechanism by which it operates to undermine a person’s immune system, the routes
and relative risks of transmission, the care and treatment of people living with HIV, the effect of
treatmeﬁt with antiretrovirals on the immunological and overall health of people living with HIV,
and the effect of treatment on the risks of transmission.

3 The opinions I express are my own and do not reflect the official policy of any
organization with which I am affiliated. I am not receiving any compensation for my work.

4. I am knowledgeable about the matters set forth below based upon my own
knowledge and experience, as well as my review of various materials cited herein.

IL. PROFESSIONAL BACKGROUND & QUALIFICATIONS

% I am the Hubert Professor and Chair of the Department of Global Health and
Professor of Epidemiology at the Rollins School of Public Health and Professor of Medicine in
the Division of Infectious Diseases at Emory University School of Medicine. I am also Principal
Investigator and co-Director of the Emory Center for AIDS Research (CFAR).

6. I am a native of Mexico where I attended medical school at Universidad La Salle,
graduating in 1983. I did my Internal Medicine and Infectious Diseases residencies at Emory
University. In 1989, I returned to Mexico where I was Executive Director of the National AIDS
Council of Mexico (CONASIDA, the Federal agency of the Mexican Government responsible
for AIDS Policy throughout Mexico) from 1992 through 1996. In November 1996, I returned to

Emory where I have been involved in patient care, teaching and research. I was Chief of the
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Emory Medical Service at Grady Memorial Hospital from 2001 to 2009 and I am now the
interim Executive Associate Dean for Emory at Grady.

T My research focuses on early diagnosis, access to care, engagement in care,
compliance with antiretrovirals and prevention of HIV. I am the co-Primary Investigator of the
NIH-funded Emory-CDC HIV Clinical Trials Unit, Clinical Site Leader for the Adult AIDS
Clinical Trials Group (ACTG) and the site Primary Investigator for the HIV Prevention Trials
Network (HPTN) of the NIAID/NIH. My international work includes collaborations in the
following countries: Georgia, Ethiopia, Kenya, Thailand, Vietnam and Mexico. I have also
worked on emerging infections, such as pandemic influenza, and was a member of the WHO
Influenza A(HIN1) Clinical Advisory Group and of the CDC Influenza A(HIN1) Task Force
during the 2009 pandemic.

8. I am a Member of the Board of Directors of the International Antiviral Society-
USA (IAS-USA) and was the Chair of the HTIVMA of the Infectious Diseases Society of
America (IDSA). I was also a member of the Advisory Committee on HIV, Hepatitis and STD
Prevention and Treatment of the Centers for Disease Control and Prevention and Health
Resources and Services Administration as well as of the Department of Health and Human
Services (DHHS) Antiretroviral Treatment Guidelines Panel. I serve as Chief Section Editor for
HIV/AIDS for NEIM Journal Watch Infectious Diseases, Associate Editor for Clinical Infectious
Diseases and I am a member of the editorial board of the Journal of AIDS and Global Public
Health.

9. I have co-authored 30 book chapters and over 300 scientific papers. Among other
honors, I received the James H. Nakano Citation in 2001 and was recognized by the Centers for

Disease Control and Prevention for an outstanding scientific paper published in 2000; awarded
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the Emory University Marion V. Creekmore Achievement Award for Internationalization;
selected by the “Atlanta Magazine” as one of the 55 most influential forei gn-born Atlantans in
2007. In 2013, I was elected to the Institute of Medicine of the National Academies.

10. My curriculum vitae is attached, which describes my education, work experience,
and publications. See Attach. 1 (del Rio CV).

III. BACKGROUND ON THE HUMAN IMMUNODEFICIENCY VIRUS

A. An Introduction to HIV

I1.  Since Acquired Immune Deficiency Syndrome (AIDS) was first identified as a
cause of death in the United States in the early 1980s, there has been incredible progress in the
treatment of this disease. Once considered invariably fatal within a matter of years, HIV is now
considered a chronic, manageable condition. Those diagnosed in a timely manner and provided
with ap}IJropriate care and treatment with antiretroviral medications experience no noticeable
effects on their physical health and enjoy a life expectancy that is nearly the same as those who
do not have HIV.

12. HIV, which is an acronym for human immunodeficiency virus, attacks the body’s
immune system. Specifically, HIV attacks the body’s CD4 cells, also referred to as T-cells.
When HIV takes over a CD4 cell, it forces the cell to produce multiple copies of the virus, which
in turn take over other CD4 cells.

13.  CD4 cells help the immune systems fight off other types of infections. As HIV
reduces the number CD4 cells in the body, it becomes increasingly harder for a person to fend
off infections or disease.

14, After the acute stage of infection, a person enters a period of clinical latency that

can last years. After time, however, if the person does not receive appropriate treatment, the

JA 596




USCA4 Apeeal1 8% 0tbes-PRIBABD Docurhéft 28°4 SHikl01/180 6 9Fige 6 of 63 PagelD# 236

amount of virus in their blood (i.e., their “viral load”) will rise and their CD4 count will start to
drop. E;ventually, an untreated individual’s CD4 count will drop below 200 and/or the person
will develop an infection the body would be able to fight off under normal circumstances (i.e., an
“opportunistic infection™), at which point that person would have an AIDS diagnosis.

B. The Treatment of HIV

15.  Atalmost any point in the progression of HIV, however, consistent treatment with
antiretroviral therapy will halt and reverse the downward slope in immune function and restore
the person to good health.

16.  In 1996, effective antiretroviral therapy (ART) became widely available. In the
mid-1990’s, medical researchers discovered that a combination of three antiretroviral
medications (from at least two different subclasses) would not only prevent HIV from
reproducing, but would also prevent the virus from mutating and becoming resistant to the
medications, as had been the problem with mono and dual therapy approaches. .

17.  With adherence to ART, the person’s viral load drops and their CD4 count
rebounds. Within several months, the person’s HIV will become “virally suppressed,” defined as
less than 200 copies of the virus per milliliter of blood,' and shortly after that, they would have
an “undetectable™ viral load, which is generally defined as less than 50 copies per milliliter of

blood. |

! See U.S. Centers for Disease Control and Prevention, Evidence of HIV Treatment and Viral
Suppression in Preventing the Sexual Transmission of HIV (Dec. 2017), available at
https://www.cdc.gov/hiv/pdf/risk/art/cdc-hiv-art-viral-suppression.pdf; U.S. Centers for Disease
Control and Prevention, HIV Treatment as Prevention, available at www.cdc.gov/hiv/risk/art
(“[V]iral suppression [is] defined as having less than 200 copies of HIV per milliliter of blood.”).

2 At one time, the testing technologies were not sensitive enough to reliably detect the virus
below approximately 50 copies per milliliter. Newer testing technologies are able to detect HIV
5
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18.  Every person living with HIV who adheres to their antiretroviral medications will
eventually achieve and maintain an undetectable viral load. There is an effective treatment
regimen for virtually every person living with HIV, and difficulties in reaching an undetectable
viral load are related to a lack of consistent access to the hcalth. care and/or other social
dctermihants of health, such as instable housing or food insecurity, that make medication
adherence more difficult.

19.  Development of resistance to a particular ART regimen does not occur unless the
patient is not adherent to their prescribed medications. One of the important features of the ART
regimens used today is that if the virus is suppressed the development of mutations that lead to
resistance becomes impossible. With three or more medications combatting the virus in different
ways at the same time, the virus is not able to mutate around any of those medications. For
patients who develop resistance due to non-adherence, switching to a different regimen to which
their virus has not developed resistance and to which they are subsequently adherent will return
that patient to viral suppression.

20.  Asdrugs have less and less side effected, adherence to ART has grown easier and
easier over the past 20 years. Today, most people living with HIV are on a single tablet regimen
(“STR”)—in which all three or four medications are combined into one pill—that is taken once a
day. STRs have no dietary restrictions, and side effects are minimal and generally very well

tolerated.

below this level, but the term “undetectable” is still used to describe a viral load at or below this

level.
6
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21. A person who is diagnosed with HIV in a timely manner and adheres to their
prescribed ART has very nearly the same life expectancy as a person who is not living with
HIV.3

C. The Transmission of HIV

22, HIV can only be transmitted via certain body fluids—blood, semen, pre-seminal
fluid, rectal fluids, vaginal fluids, and breast milk.* For transmission to occur, these fluids from
a person who has HIV must either come in contact with a mucous membrane or damaged tissue
or be directly injected into the bloodstream (with a needle or syringe). Mucous membranes are
found inside the rectum, vagina, penis, and mouth. HIV is not spread through saliva, sweat,
tears, urine, or feces.

23.  Most commonly, HIV is transmitted by engaging in sexual activities or sharing
needles-or syringes. Outside of the contexts of sexual activity, sharing of injection drug
equipment, blood transfusion, needle sticks, or perinatal exposure (including breastfeeding),
transmission of HIV is rare. For all other activities—including biting, spitting, and throwing of
body fluids—the CDC characterizes the risk as “negligible” and further states that “HIV
transmission through these exposure routes is technically possible but unlikely and not well

documented.”

3 See U.S. Centers for Disease Control and Prevention, About HIV/AIDS, available at
https://www.cdc.gov/hiv/basics/whatishiv.html.

4 See U.S. Centers for Disease Control and Prevention, HIV Transmission, available at
https://www.cdc.gov/hiv/basics/transmission.html.

5 See U.S. Centers for Disease Control and Prevention, HIV Risk Behaviors: Estimated Per-Act
Probability of Acquiring HIV from an Infected Source, by Exposure Act, available at
www.cdc.gov/hiv/risk/estimates/riskbehaviors.html.

7
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24.  Contrary to popular belief, HIV is not an easily transmitted virus. In the absence
of treatrﬁcnt and condom use, the CDC estimates that the per-act risk of transmission for the
riskiest sexual activity—receptive anal intercourse—is approximately 1.38% (138 out of 10,000
exposures).® The per-act risk of transmission for other sexual activities is between zero and
.08%.

25.  Furthermore, people living with HIV who are virally suppressed or have an
undetectable viral load are incapable of transmitting HIV. Advances in understanding of the
preventive effects of ART have led the CDC to declare that “...people who take ART daily as
prescribed and achieve and maintain an undetectable viral load have effectively no risk of
sexually transmitting the virus to an HIV negative partner. See CDC, “Dear Colleague:
Information from CDC’s Division of HIV/AIDS Prevention,” Sept. 27, 2017, available at

https://www.cdc.gov/hiv/library/dcl/dcl/092717.html (last viewed June 26, 2018).7

26. As further stated in the CDC letter, “Across three different studies, including
thousands of couples and many thousands of acts of sex without a condom or pre-exposure
prophylaxis (PrEP), no HIV transmissions to an HIV-negative partner were observed when the

HIV-positive person was virally suppressed” (i.e., a viral load of less than 200 copies/ml).

¢ See U:S. Centers for Disease Control and Prevention, HIV Risk Behaviors: Estimated Per-Act
Probability of Acquiring HIV from an Infected Source, by Exposure Act, available at
www.cdc.gov/hiv/risk/estimates/riskbehaviors.html.

7 See U.S. Centers for Disease Control and Prevention, Treatment as Prevention, available at
www.cdc.gov/hiv/risk/art (“People living with HIV who take HIV medicine as prescribed and
get and keep an undetectable viral load have effectively no risk of transmitting HIV to their HIV-
negative sexual partners.”).

8 The referenced scientific studies: The HIV Prevention Treatment Network Study No. 052 as

published in the New England Journal of Medicine 08/11/11, available at

https://www.nejm.org/doi/full/10.1056/NEJMoal 105243 ?query=recirc curatedRelated article;

PARTNER Study, published in the Journal of the American Medical Association (JAMA) July
8

JA 600




27.  Based on these studies regarding the effect of a suppressed or undetectable viral

load on sexual transmission risk and the extremely low—and possibly only theoretical—risk of
transmission via blood splash and other non-injection activities, I am reasonably certain that it is
not possible for a person with a suppressed or undetectable viral load to transmit HIV through
such exposures.
IV. CONCLUSION

HIV is now a relatively easy to manage, chronic condition that, when properly treated,
presents no cognizable risk to the health or safety of others through occupational exposures,

including exposures that could potentially occur during military service.

I declare under penalty of perjury that the foregoing is true and forrect.

Tnp——

Executed this b day of July, 2018

Carlo_ e‘( Rio, M.D.

12, 2016, available at hitps://ncbi.nlm.nih.gov/pubmed/27404185: and Opposites Attract study
reported at the Conference on Retroviruses and Opportunistic Infections (CROI) in 2015,
available at https://www.croiconference.org/sites/default/files/posters-2015 /1019LB.pdf and the

International AIDS Conference in 2017.

9
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Attachment
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EMORY UNIVERSITY
CURRICULUM VITAE

Name: CARLOS DEL RIO, MD
Office Address: 1518 Clifton Road NE Phone: (404) 727-7112

Claudia N. Rollins Building, 7011 Fax: (404) 727-1278
Atlanta GA 30322

E-mail Address: cdelrio@emory.edu

Birth Date and Place: August 28, 1959. Mexico City, Mexico

Citizenship: United States of America and Mexico

Websites:
http://medicine.emory.edu/infectious-diseases/faculty-directory/del-rio-carlos.html &
https://sph.emory.edu/faculty/profile/#!cdelrio
ResearcherID:
http://www.researcherid.com/ProfileView.action?returnCode=ROUTER.Success&Init=Y
es&SrcApp=CR &queryString=KGOUuZjN5SWmP6yAsUHIIBIEGQkwtKoQLBIp0gCLT
Bbs%253D&SID=7Co6dCuimpgh4njckXt

Current Titles and Affiliations:
a. Academic appointments:
April 1, 2009 — present: ~ Hubert Professor & Chair, Hubert Dept. of Global Health,
Rollins School of Public Health of Emory University
Sept. 1, 2003 — present:  Professor of Medicine (Tenured), Emory University School of
Medicine

b. Clinical Appointments:

March 1997 — July 2011: Active Medical Staff, Grady Health System

Oct 1999 — present: Medical Staff member, The Emory Clinic

July 2011 — present: Active-Courtesy staff member, Grady Health System

June 2013 — present: Infectious Diseases Clinical Chief of Service at Emory University
Hospital

c. Other administrative appointments:

Jan 16, 2017 — present: Interim Executive Associate Dean for Emory at Grady

Oct 1, 2005 — present: Co-Director, Emory Center for AIDS Research.

Jan. 1, 2007 — present: Clinical Research Site (CRS) Leader at the Ponce de Leon Center
for the Emory AIDS Clinical Trials Group (ACTG).

Previous Academic and Professional Appointments:
1990 — 1996: Associate Professor of Medicine, Universidad La Salle, Mexico City, Mexico.
1989 — 1996: Chief of Infectious Diseases and Chairman of the Infection Control
Committee, Hospital Angeles del Pedregal, Mexico City, Mexico.
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1993 — 1999: National Investigator, National Research Council (Sistema Nacional de
Investigatores), Mexico.

1996 — 1997: Assistant Professor of Medicine (transient appointment), Emory University
School of Medicine (EUSM).

1997 —2001: Associate Director for Clinical Services at the Ponce de Leon Center of the
Grady Health System and Director of the Special Immunology Service at Grady Memorial
Hospital

September 1, 1997 — August 31, 2003: Associate Professor of Medicine (Infectious
Diseases), Emory University School of Medicine

December 18, 1997 — August 31, 2005: Adjunct Associate Professor of International
Health, Rollins School of Public Health, Emory University

September 1, 2005 — March 31. 2009: Adjunct Professor of Global Health, Rollins
School of Public Health, Emory University.

Previous Administrative Appointments:
1992 — 1994: Executive Director of the National AIDS Council (CONASIDA), Mexico.
1994 — 1996: General Coordinator of the National AIDS Council (CONASIDA), Mexico.
1995 — 1997: Member of the Program Coordinating Board, Joint United Nations Program
on HIV/AIDS (UNAIDS)
July 1999 — July 2000: Associate Director of the Internal Medicine Residency Program
January 1998 — July 2001: Director, Clinical Core of the Emory CFAR
July 1, 2000 — March 31, 2001: Program Director, Emory Internal Medicine Residency
Program
April 1, 2001 - January 31, 2006: Co-Director, J. Willis Hurst Internal Medicine
Program.
April 1, 2001 - March 31, 2009: Chief of Medical Service, Grady Memorial Hospital
February 1, 2006 — February 29, 2008: Director for Resident Scholarly Activities, J.
Willis Hurst Internal Medicine Residency Program.
July 1, 2001 — September 30, 2005: Associate Director for Clinical Sciences and
International Research, Emory Center for AIDS Research
July 1, 2004 — June 1, 2006: Executive Director, Hope Clinic of the Emory Vaccine
Center.
February 1, 2006 — March 31, 2009: Vice Chair for Grady Affairs, Dept. of Medicine,
EUSM
March 1, 2008 — May 31, 2010: Program Director, J. Willis Hurst Internal Medicine
Residency Program of Emory University.
Sept. 1998 — June 2015: Director and Principal Investigator, AIDS International Training
and Research Program (AITRP) of Emory University.

Licensures/Boards:
Georgia Medical License: 027282
1981: ECFMG (Educational Commission for Foreign Medical Graduates)
1982: VQE (Visa Qualifying Examination)
1984: FLEX (Federation Licensing Examination)
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Specialty Boards:
1986, American Board of Internal Medicine (#108785)
1988, American Board of Internal Medicine (Infectious Diseases)

Education:
1977-83: Medical School, Universidad La Salle, Mexico City, Mexico
1981-82: Pregraduate internship (senior year of medical school), six months at the University
of Oregon, Portland, Oregon and six months at Emory University, Atlanta, Georgia
1982-83: Social service, Department of Critical Care Medicine, Instituto Nacional de la
Nutricién Salvador Zubiran, Mexico City, Mexico

Postgraduate Training:
1983-86: Internal Medicine Residency, Emory University School of Medicine, Atlanta,
Georgia (five months in JAR year at Johns Hopkins Hospital, Baltimore, MD)
1986-88: Infectious Disease Fellowship, Emory University School of Medicine, Atlanta,
Georgia
1988-89: Chiefg Resident in Medicine at Crawford Long Hospital of Emory University,
Atlanta, Georgia

Executive Training:
Jan 2007: Program for Chiefs of Clinical Services. Department of Health Policy and
Management, Harvard School of Public Health.

Jan 2008: Woodruff Health Sciences Center Quality Academy.

Committee Memberships:

a. National and International:

e Member of the Scientific Advisory Committee of the Latin-American AIDS Initiative
(SIDALAC) (1996 —2000)

e Member of the Monitoring of the AIDS Pandemic (MAP) Network (1996 — 2000)

e  Chair, Committee on the Status of Minority Microbiologists, Public and Scientific
Affairs Board, American Society for Microbiology (June 1997 - June 2003)

e CDC, Member of the Task Force to develop the “HIV Prevention Strategic Plan
Through 2005 (February 2000).

e Member of the CDC Advisory Committee on HIV and STD Prevention (September
2000 — November 2003)

e Member of the UNAIDS Performance Monitoring and Evaluation Plan Working Group
(1997)

e NIH Office of AIDS Research, Member of the Planning Group on International AIDS
Research Priorities (April, 2001 and February 2002)

e NIH, Chairman of Special Emphasis Panel for NIH NOT AI-01-018 “Comprehensive
International Program of Research on AIDS” (August, 2001)

e NIH, Member of Special Emphasis Panel for NH-00-0048 “Early detection of HIV:
Implications for Prevention Research” (June 2000)

e NIH, Member of Special Emphasis Panel for NH-00-004 “Long-term Maintenance of
HIV/STD Behavior Change” (June 2000)

e FElizabeth Glaser Pediatric AIDS Foundation, Member of Review Panel for “Call for
Action Projects” (January 1996 to present)
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e Member, Institute of Medicine’s Committee on the Ryan White Care Act: Data for
Resource Allocation, Planning and Evaluation. (January 2002 — October 2003).

e NIH, Member of the Outcomes Committee of the Adult AIDS Clinical Trials Group
(July 2001 — December 2006)

e Member, International AIDS Society — USA Core Faculty (April 2002 to present)

e NIH, Chairman of Special Emphasis Panel ZAI1-GPJ-A-S2 “Comprehensive
International Program of Research on AIDS - CIPRA” (May, 2003)

e CDC, Member Special Emphasis Panel 2003-N-008922 “A US Clinical Trial Site to
Conduct Evaluation of Topical Microbicides in Heterosexual Women and Men”
(August, 2003)

e Member, Education Committee, Infectious Diseases Society of America (2003 —2005)

e NIH, Member of Special Emphasis Panel ICP-2 “International Bioethics Reviews”
(March 200