UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

JOAQUIN CARCANO, et al.,
Plaintiffs,
V. No. 1:16-cv-00236-TDS-JEP
ROY A. COOPER, Ill, et al.,
Defendants,
and
PHIL BERGER, et al.,

Intervenor-Defendants.

JOINT STATUS REPORT

Pursuant to the Court’s order on May 20, 2019, that the “parties meet and confer
within 14 days and endeavor to file a proposed consent decree addressing the court’s and
parties’ concerns expressed during the hearing” (D.E. 286 at 1-2), the parties hereby
submit this joint status report setting forth their positions regarding the modified
proposed Consent Decree and Judgment.

A. Plaintiffs” Position: As set forth in the motion for entry of the modified

proposed Consent Decree, Plaintiffs support this Court’s entry of the modified proposed
Consent Decree. The modified proposed Consent Decree is fair, adequate, and

reasonable, and addresses the concerns the Court raised during the May 17, 2019 hearing.
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B. Executive Branch Defendants’ Position: Executive Branch Defendants

support this Court’s entry of the modified proposed Consent Decree. The modified
proposed Consent Decree is fair, adequate, and reasonable. The Court’s entry of the
modified proposed Consent Decree would save substantial public costs and preserve
resources associated with continued litigation, fairly resolve this controversy in a lawful
manner after arm’s length negotiations by the Consent Parties, and otherwise promote
public interest. Proposed modifications to the Consent Decree address the concerns the
Court raised during the May 17, 2019 hearing.

C. Legislative-Intervenors’ Position: The Legislative Intervenors cannot agree

to the modified proposed Consent Decree. The proposed modifications do not fully
address the jurisdictional and other concerns raised during the May 17, 2019 hearing.
Most important, the second decretal paragraph still appears to constrain not only
the named Executive Branch Defendants, but all of their successors, in how they enforce
State law. Intervenors thus remain concerned that the decree would limit, for all time,
how State officers can apply State trespass and other laws, including how the Attorney
General cooperates with local law enforcement. Opp. at 10, 13-16. And it would put this
Court—an arm of the federal government—in the position of overseeing this important
area of State government. Intervenors cannot accept that result: It is for the Legislature,
not any transient group of executive officers, to establish the permanent requirements of
North Carolina law. Any federal consent decree that binds not only current state
officials, but also their successors, in the application of State law therefore raises serious

federalism and separation-of-powers concerns. Indeed, such a decree creates a
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mechanism by which a group of private plaintiffs and an incumbent administration could
routinely usurp the Legislature’s role in establishing State law.

D. UNC Defendants’ Position: The UNC Defendants take no position

regarding the modified Proposed Consent Decree and Judgment.
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Dated: May 31, 2019

/sl Irena Como

Irena Como (NC Bar No. 51812)

AMERICAN CIVIL LIBERTIES UNION OF
NORTH CAROLINA LEGAL
FOUNDATION

Post Office Box 28004

Raleigh, North Carolina 27611

Telephone: 919-834-3466

Facsimile: 866-511-1344

icomo@acluofnc.org

James D. Esseks*

Leslie Cooper*

Elizabeth O. Gill*

Chase B. Strangio*

AMERICAN CIVIL LIBERTIES UNION
FOUNDATION

125 Broad St., 18th FI.

New York, NY 10004

Telephone: 212-549-2627

Facsimile: 212-549-2650

jesseks@aclu.org

Icooper@aclu.org

egill@aclunc.org

cstrangio@aclu.org

Respectfully submitted,

Tara L. Borelli*

Peter C. Renn*

LAMBDA LEGAL DEFENSE AND
EDUCATION FUND, INC.

730 Peachtree Street NE, Suite 1070

Atlanta, GA 30308-1210

Telephone: 404-897-1880

Facsimile: 404-897-1884

tborelli@lambdalegal.org

prenn@lambdalegal.org

Devi M. Rao*

Andrew C. Noll*

JENNER & BLOCK LLP

1099 New York Avenue, NW Suite 900
Washington, DC 20001-4412
Telephone: 202-639-6000

Facsimile: 202-639-6066
drao@jenner.com

anoll@jenner.com

Scott B. Wilkens*

Wiley Rein LLP

1776 K Street NW
Washington, DC 20006
Telephone: 202-719-7000
Facsimile: 202-719-7049
swilkens@wileyrein.com

*Appearing by special appearance pursuant to L.R. 83.1(d).

Counsel for Plaintiffs
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JOSHUA H. STEIN
ATTORNEY GENERAL
STATE OF NORTH CAROLINA

/s/ Amar Majmundar

Amar Majmundar

NC Bar No. 24668

SPECIAL DEPUTY ATTORNEY GENERAL
NORTH CAROLINA DEPARTMENT OF
JUSTICE

Post Office Box 629

Raleigh, NC 27602

Telephone: (919) 716-6821
Facsimile: (919) 716-6759
amajmundar@ncdoj.gov

/s/ Olga E. Vysotskaya de Brito
Olga E. Vysotskaya de Brito

NC Bar No. 31846

SPECIAL DEPUTY ATTORNEY GENERAL
NORTH CAROLINA DEPARTMENT OF
JUSTICE

Post Office Box 629

Raleigh, NC 27602

Telephone: (919) 716-0185
Facsimile: (919) 716-6759
ovysotskaya@ncdoj.gov

Counsel for Defendants GOV. ROY A. COOPER, lll, in his
Official Capacity as Governor of North Carolina, JOSHUA H.
STEIN, in his official capacity as Attorney General of North
Carolina; MACHELLE SANDERS, in her official capacity as
Secretary of the North Carolina Department of
Administration; MANDY K. COHEN, in her official capacity
as Secretary of the North Carolina Department of Health and
Human Services; and JAMES H. TROGDON I11, in his official
capacity as Secretary of the North Carolina Department of
Transportation.

Case 1:16-cv-00236-TDS-IJEP Document 288 Filed 05/31/19 Paae 5 of 7



By: /s/ Stephen S. Schwartz

Gene C. Schaerr* (DC Bar #416638)

Erik S. Jaffe* (DC Bar # 440112)

Stephen S. Schwartz* (DC Bar #477947)

Counsel for President Pro Tempore

Phil Berger and Speaker Tim Moore

SCHAERR | JAFFE LLP

1717 K Street NW, Suite 900

Washington, DC

20006

Telephone: (202) 787-1060

Email: gschaerr@schaerr-jaffe.com
ejaffe@schaerr-jaffe.com
sschwartz@schaerr-jaffe.com

*appearing pursuant to Local Rule 83.1(d)

By: /s/ Robert D. Potter, Jr.

Robert D. Potter, Jr. (State Bar #17553)
Counsel for President Pro Tempore
Phil Berger and Speaker Tim Moore
2820 Selwyn Avenue, #840

Charlotte, NC 28209

Telephone: (704) 552-7742

Email: rdpotter@rdpotterlaw.com

Counsel for Intervenor-Defendants

/s/ Thomas C. Shanahan

/sl Kristen A. Lejnieks

Thomas C. Shanahan (NC Bar No. 42381) Glen D. Nager

Carolyn C. Pratt (NC Bar No. 38438)
THE UNIVERSITY OF NORTH CAROLINA
P.O. Box 2688

Chapel Hill, NC 27515

Tel: (919) 962-4588

Fax: (919) 962-0477

Email: tcshanahan@northcarolina.edu

Kristen Lejnieks

JONES DAY

51 Louisiana Avenue NW
Washington, DC 20001

Tel: (202) 879-3939

Fax: (202) 626-1700

Email: gdnager@jonesday.com

Counsel for the University of North Carolina and President
Dr. William Roper
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CERTIFICATE OF SERVICE
I, Irena Como, hereby certify that on May 31, 2019, I electronically filed the
foregoing JOINT STATUS REPORT, using the CM/ECF system, and have verified that
such filing was sent electronically using the CM/ECF system to all parties who have

appeared with an email address of record.

/s/ Irena Como

Counsel for Plaintiffs
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