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1 UNITED STATES DISTRICT COURT
2 CENTRAL DISTRICT OF CALIFORNIA
3

4 ANDREW MASON DVASH-BANKS and)

s | SN ONES NN BN ) COMPLAINT FOR

6 Plaintiffs, ) DECLARATION AND
7 ) INJUNCTIVE RELIEF
8 V. )

9 THE UNITED STATES DEPARTMENT) Docket No. Case
10 OF STATE, and THE HONORABLE ) 2:18-cv-00523-JFW-JCx

11 MICHAEL R. POMPEO, Secretary) JFW

12 of State, )

13 Defendants.)

14 | —=mmmmmm e )

15

16 --- This is the Transcript of the Audio-Recorded

17 Deposition of LARILYN REFFETT, taken at the U.S.

18 Consulate, 360 University Avenue, Toronto, Ontario,
19 MSG 1S4, on the 6th day of December, 2018.

20
21 m=mm———=

22 Reported By: Deana Santedicola, CSR (Ont.), RPR,
23 CRR

24

25
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Page 2
1 A PPEARANTCE S:

2 FOR THE PLAINTIFFS, ANDREW MASON DVASH-BANKS
JE E E E [
4 SULLIVAN & CROMWELL LLP

5 PER: Jessica Klein, Esqg.

6 Lauren M. Goldsmith, Esqg.
7 125 Broad Street
8 New York, New York 10004-2498

9 Tel. 1-212-558-4000

10 Email: goldsmithl@sullcrom.com
11 kleinj@sullcrom.com
12

13 FOR THE DEFENDANTS, THE UNITED STATES DEPARTMENT

14 OF STATE, AND THE HONOURABLE MICHAEL R. POMPEO,

15 SECRETARY OF STATE:

16 UNITED STATES DEPARTMENT OF JUSTICE, CIVIL DIVISION
17 FEDERAL PROGRAMS BRANCH

18 PER: Lisa Zeidner Marcus, Esqg.

19 1100 L Street NW, 11lth Floor,
20 Washington, DC, 20530

21 Email: lisa.marcus@usdoj.gov

22

23 Also Present: Jeremy Weinberg, U.S. Department of
24 State, Office of the Legal Advisor

25
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I NDEX

WITNESS: LARILYN REFFETT

PAGE
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1 Goldsmith of Sullivan & Cromwell. I'm also rage®
2 | representing Andrew and Hijjj] -2 -

3 MS. ZEIDNER MARCUS: I am Lisa Zeidner

4 Marcus, trial attorney, U.S. Department of Justice.

5 I represent the Defendants in this matter, the U.S.
6 Department of State and the Secretary of State who
7 was sued in his official capacity.

8 MR. WEINBERG: Jeremy Weinberg,

9 Department of State, Office of the Legal Advisor,
10 also representing the U.S. government in this
11 matter, Department of State.
12 AUDIO-RECORDER: Would the reporter

13 please swear or affirm the witness.

14 LARTILYN REFFETT; AFFIRMED.

15 EXAMINATION BY MS. KLEIN:

16 Q. Good morning, Ms. Reffett.

17 A. Good morning.

18 Q. As you heard, I am Jessica Klein
19 and I am representing the Plaintiffs in this

20 matter. Have you ever been deposed before?

21 A. No.

22 Q. And have you ever testified in

23 Court?
24 A. No.

25 Q. Have you ever given testimony
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Page 30
Q. Did your training that you have

received in your career include training you in the
policies of the Toronto Consulate in adjudicating
applications for U.S. passports?

A. There is nothing Toronto-specific
in training.

0. So is it correct then that the
policies of the United States State Department are
one and the same with the policies of the Toronto
Consulate in the adjudication of applications for
U.S. passports?

A. The adjudications here in Toronto
are done solely based on the guidance and the
references that we are provided by the Department
of State.

0. Is there any Toronto
Consulate-specific guidance concerning

adjudications of U.S. passports?

A. No.

Q What about Canada-specific?

A. No.

0 So is it correct then that the

training you have received on the adjudication of
passport applications has been training that, to

your understanding, would apply in any consular

Wwww.neesonsreporting.com
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Page 67
a U.S. passport and Consular Report of Birth

Abroad?

A. Making the determination? What do
you mean by that? The case was adjudicated by
Frankie Day -- Terri Day in this case.

Q. Am I correct that it is your
understanding that Ms. Day interviewed EHjjjjj and
the Dvash-Bankses concerning these applications?

A. My understanding is that Terri Day
did in fact interview the Dvash-Banks family, and
based on her interview and based on the follow-up
information that she requested, she denied these
applications.

Q. And from the period of when the
applications were initiated through March 2nd,
2017, when this letter was dated, were you
personally involved at all in these applications or
their adjudication?

A. The day of the interview, Frankie
asked me about -- she told me that she was going to
request DNA testing. She asked me how she went
about doing that. I explained to her that she just
needs to ask a local staff to draft the letter.
There is standard language that explains how to

obtain a DNA test that is -- that meets the

Wwww.neesonsreporting.com
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Page 68
requirements of the Department of State.

She asked for that letter and then
presented it to the family, so I was aware at that
point that she was requesting the DNA evidence. At
that point, a case will go into pending status.
Cases generally are allowed to remain in that
status for up to 90 days without any further
action. At the 90-day mark, we will review again
to see whether or not we have received the
information we have requested and try and proceed
with the case.

Q. Ms. Day spoke to you on the date
when the Dvash-Banks family came in about
requesting DNA testing; is that correct?

A. Yes, she asked me to verify how
the procedure works, what documentation needs to
happen, because we aren't in charge of the DNA
program as the adjudicating officers, so she wanted
to verify that she was getting the right letter,
giving them the right information about how to
proceed with that testing.

Q. Did Ms. Day share with you the
facts surrounding these applications for Hjjjjjz

A. She told me that she had a case

that involved artificial reproductive technology.

Wwww.neesonsreporting.com
(416) 413-7755 (888) 525-6666

Plaintiffs' Opposition to Defendants' Partial Summary Judgment - Exhibit 15
Page 129



Case 2:18-cv-00523-JFW-JC Document 95-7 Filed 01/14/19 Page 10 of 16 Page ID

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

#:234
Andrew Mason Dvash-Banks, et al v. The L%%e(? States Department of State, et al
LARILYN REFFETT on December 06, 2018

Page 69
She said that it was not clear from the

documentation who was biologically related to who
in the case and she was requesting the DNA in order
to establish that.

Q. Did you ever meet any members of
the Dvash-Banks family?

A. No.

Q. Did you ever see any members of
the Dvash-Banks family?

A. I might have seen them through the
interview windows. I generally walk up and down my
section to check on how things are going and, you
know, what is moving and what is not moving.

If they need additional assistance, for
example, if there are too many cases and we need
more interviews, I might be sort of checking on
that, but nothing that would have stood out to me
or that I realized, I mean, that I had seen this
particular family, no.

Q. Did Ms. Day inform you that the
Dvash-Banks family includes a same-sex couple?

A. She did.

Q. What did Ms. Day tell you?

A. She told me that she, as I

mentioned, she had a case involving artificial

Wwww.neesonsreporting.com
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Page 72
Oftentimes in those situations, the

officers will make sure that all of the other
officers know that this is pending because if, for
example, the documentation came in while, for
example, Frankie was on leave, we would need to be
sure that we understood what we were waiting for.

Q. I would like to focus on your
conversations with Ms. Day about these applications
for the next several questions.

When Ms. Day first spoke with you about
Hll ' s avrplications, had she already decided to
give them pending status?

A. When she came to me, she explained
to me that the documentation did not establish the
biological relationship, so she was going to
request the DNA testing and she asked me about the
proper procedure for doing that.

Q. And did she ask you only what the
procedure was or also whether to seek DNA testing?

A. I don't recall the specific
details of the conversation, but what the result
was, and what -- I mean, what I recall was that I
explained to her how to do this and this is -- you
know, she told me I don't have in front of me in

this interview or this application the information
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Q. And are you referring to being

notified of an inquiry that was made with
congressional staff?

A. Generally speaking, if
congressional staff have received an inquiry from a
member of the public about a case or a consular
service that is taking place at your post, that
staff will email you and ask you either for comment
or will just give you the just FYI this is what we
have received.

I know we did have correspondence from
a congressional office, but I don't remember the
date of it.

Q. Is it your understanding that when
Ms. Day signed this letter on March 2nd, 2017, the
adjudication was final?

A. Yes, that is my understanding.

Q. And sitting here today, do you
remember any involvement you had in the
adjudication or processing of E-'s applications
for a passport or Consular Report of Birth Abroad
other than the three brief conversations with Ms.
Day that you described?

A. No.

Wwww.neesonsreporting.com
(416) 413-7755 (888) 525-6666

Plaintiffs' Opposition to Defendants' Partial Summary Judgment - Exhibit 15
Page 132



Case 2:18-cv-00523-JFW-JC Document 95-7 Filed 01/14/19 Page 13 of 16 Page ID

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

#:234
Andrew Mason Dvash-Banks, et al v. The l.?nﬁec? States Department of State, et al
LARILYN REFFETT on December 06, 2018

Page 78
application materials?
A. No.
Q. So you don't have any view as to

the authenticity or completeness of the application
that was filed?

A. I have not seen the application.

I have only heard what Frankie told me about the
facts that she was presented.

Q. So sitting here today, what is
your understanding of why Frankie Terri Day denied
Hll ' s avrplications for a U.S. passport and
Consular Report of Birth Abroad?

A. My understanding is that the
applicants did not establish the biological
relationship between the American citizen parent
and the child, which is required by the Immigration
and Nationality Act.

Q. And are you aware of any other
reason why E-'s applications were denied?

A. No.

Q. And as you read the document
marked DVASH-BANKS30, Plaintiffs Deposition Exhibit
1, do you read it to state that there was no other
reason for the denial of the applications?

A. That is correct. I read it to

Wwww.neesonsreporting.com
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adjudicating that case would then have reference

material. They would be able to reference the
previous application so that they could see what
happened and where that case was -- how it
terminated.

0. Does Ms. Day's letter dated March
2nd, 2017, reflect a final adjudication of EHjjjj's
applications for a U.S. passport and Consular
Report of Birth Abroad?

A. As far as the applications that
were submitted here in Toronto, that letter
absolutely is a final determination. In the
second-to-last paragraph:

"[...] therefore the

applications are denied."

That is the termination of that case
from that point forward.

Q. So how would you describe the
status of that case for the Toronto Consulate
today?

A. The case was denied and it is
closed.

Q. And does your office prepare
additional paperwork concerning the adjudication of

a U.S. passport application beyond this letter?
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about something that you are specifically looking

at that might have changed, because there have been
substantial changes.

Q. Are you aware of any changes to
the biological relationship to a U.S. citizen
parent requirement that have changed during your
tenure at the Toronto Consulate?

A. I don't know the exact dates of
changes as they have come and gone. I do -- we
have touched on this issue earlier, but we have
talked about the fact that the biological
relationship does now include a gestational mother
role, for example.

Being a gestational mother does in fact
meet the biological -- does in fact qualify as a
biological relationship. That has been a change,
but when it happened, I honestly don't know. It is
not something I keep track of.

0. And other than the treatment of
gestational mothers who are not genetically related
to their children, are you aware of any other
changes that have been made at the State Department
in the requirements of a biological tie between a
U.S. citizen and his child?

A. I am not specific -- I don't know
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1 REPORTER'S CERTIFICATE

2

3 I, DEANA SANTEDICOLA, RPR, CRR,

4 CSR, Certified Shorthand Reporter, certify;

5 That the foregoing proceedings were
6 taken before me at the time and place therein set

7 forth, at which time the witness was put under oath
8 by me;

9 That the testimony of the witness
10 and all objections made at the time of the

11 examination were recorded stenographically by me

12 and were thereafter transcribed;

13 That the foregoing is a true and

14 correct transcript of my shorthand notes so taken.
15

16

17 Dated this 12th day of December, 2018
18

g D

www.neesonsreporting.com

20 NEESON COURT REPORT TfIH31oe: (888) 5256666
21 PER: DEANA SANTEDICOLA, RPR, CRR, CSR
22 CERTIFIED REAL-TIME REPORTER
23
24
25
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Caséddd 2:¢3-008EB-2F-W-WCIMD deacnertaB8  Filti@I04199 PRggd Diof 58adratie#01222350

United States Department of State

Washington, D.C. 20520

I, Regina Ballard, Division Chief, Law Enforcement Liaison Division,
Office of Legal Affairs, Passport Services Directorate, Bureau of Consular Affairs,
United States Department of State, certify under penalty of perjury that the
enclosed documents are originals, or copies thereof, from the records of the U.S.
Department of State. These documents relate to the subject matter in Andrew
Mason Dvash-Banks and E.J. D.-B. v. Michael R. Pompeo, et al., case number
2:18-cv-00523-JFW-JCx.

The record produced reflects all application documents and written guidance
before the adjudicator as a part of Plaintiff E.J. D-B’s passport and Consular
Report of Birth Abroad applications. It also includes sections of the Foreign
Affairs Manual which agency counsel have advised were relevant to and were in
effect at the time of the adjudication at issue in the aforementioned case, and thus
would have been considered directly or indirectly by the adjudicator.

Sincerely,

Regina Ballard, Division Chief
Law Enforcement Liaison Division
Office of Legal Affairs
Passport Services

Date.%: 3, 9
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INDEX TO ADMINISTRATIVE RECORD
Andrew Mason Dvash-Banksand E.J. D-B v. U.S. Dep't of State, et al.
18-cv-00523-JFW-JCx, Central District of California

Fimem ks FRABAUAD PR YkePRRS A

Date Document Description AR page
type number(s)
March 2, 2017 Denial Letter Letter issued by Vice Consul Terri N. Day | 001
denying passport and Consular Report of
Birth Abroad applications submitted on
behalf of E.J. D-B.
Various Case Notes Case notes and related entries associated 002 — 008
with the U.S. passport and Consular Report
of Birth Abroad applications submitted on
behalf of E.J. D-B.
January 24, 2017- Application Passport and Consular Report of Birth 009 - 072
March 2, 2017 materials Abroad applications submitted on behalf of
E.J. D-B.
January 24, 2017 Email and Correspondence from Consul Margaret 073
attachments Ramsay to Vice Consul Terri “Frankie”
Day, providing “ART guidance” for
adjudication of Plaintiffs’ applications.
January 24, 2017 Email link As noted in email text, “2014 Cable on 074 -076
content ART Cases” in the original.
January 24, 2017 Email link As noted in email text, “7 FAM 1100 077 - 080
content APPENDIX D” in the original.
Various Foreign Affairs | Relevant provisions in effect during the 081 —106
Manual adjudication timeframe (January 24, 2017-
Provisions March 2, 2017).
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I
U.S. DEPARTMENT OF STATE
U.S. CONSULATE GENERAL. TORONTO
360 Unwmm ﬁmmue Tammu, ON MS5G |54 Canada
Email: 1oroniopsssn ate g0
Websiie: mmmn uscnnsu!t-le gov
March 2, 2017
Mr. Andrew Mason Dvash-Banks
I, Aot
Toronto, Ontario
M6EB 4C6

Dear Mr. Dvash-Banks

| am writing in reference to your recent application for a Consular Report of Birth Abroad and passport
for Ell /I DI B, who was bom on September 16, 2016 in Toronto, Canada.

| regret to inform you that after careful review of the evidence you submitted with your child's
application, it has been determined that his claim to U.S. citizenship has not been satisfactorily
established, as you are not his biological father

The Immigration and Nationality Act (INA) of 1952, as amended, requires, among other things,
a blood relationship between & child and the U.S, citizen parent in order for the parent to transmit
LIS, citizenship.

In view of the above, it does not appear that EJIEE DEEE-8H acquired U S. citizenship through
wou. Therefore, your child is not entitled to U.S. Consular Repont of Birth Abroad and passport, therefore
the applications are denied.

We suggest that you contact the nearest office of U.S. Citizenship and Immigration Services regarding
your citizenship status.  All documents submitted as part of the application are enclosed. By law,
application fees are non-refundable.

Sincerely,

% L

“Terri N. Diry
Vice C L'Frl-',.L.I|

Case No. 2:18-cv-00523-JFW-JCx (C.D. Cal.) - Administrative Record - AR 001
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Case No. 2:18-cv-00523-JFW-JCx (C.D. Cal.) - Administrative Record - AR 010
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Case No. 2:18-cv-00523-JFW-JCx (C.D. Cal.) - Administrative Record - AR 011
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Plaintiffs Andrew Mason Dvash-Banks (“Andrew”) and E.J. D.-B.
(“E.J.”; together, “Plaintiffs”) submit the following memorandum of points and
authorities in support of their evidentiary objections to the Statement of
Uncontroverted Facts submitted by Defendants the United States Department of
State (“State Department”) and the Honorable Michael R. Pompeo, Secretary of
State (together with the State Department, “Defendants™).

PLAINTIFFS’ GENERAL OBJECTIONS
Lacks Foundation. Plaintiffs object to the evidence proffered by

O o0 9 N N Bk~ WD =

Defendants to the extent that the evidence lacks proper foundation. Evidence

[a—
-

lacking proper foundation is not admissible. Federal Rule of Evidence (“Fed. R.

[—
[S—

Evid.”) 602; see also, e.g., Beyene v. Coleman Sec. Servs., Inc., 854 F.2d 1179,
1182 (9th Cir. 1988) (“We have repeatedly held that documents which have not

—
[\

—
(O8]

had a proper foundation laid to authenticate them cannot support a motion for

[a—
N

summary judgment.”) (internal quotation marks and citation omitted); Lincoln

Nat’l Life Ins. Co. v. McClendon, 230 F. Supp. 3d 1180, 1184 (C.D. Cal. 2017)

—
(9]

—_—
N

(“A document which lacks a proper foundation to authenticate it cannot be used to

—
~

support a motion for summary judgment.”). As demonstrated below, certain of

—_—
o0

Defendants’ proffered evidence lacks proper foundation and is, therefore,

—
O

inadmissible for purposes of their motion for partial summary judgment.

\®]
e

Mischaracterizes Evidence. Plaintiffs object to Defendants’

[\
[E—

statements of fact to the extent that they mischaracterize testimony or other

\®)
[\

evidence. Factual statements that mischaracterize evidence are not admissible

N
W

under Fed. R. Evid. 403 as they are misleading and result in “confus[ion] [of] the

[\
N

issues.” Fed. R. Evid. 403. Courts do not rely on asserted facts that

[\
()}

mischaracterize the supporting evidence. See, e.g., Negrete v. Allianz Life Ins. Co.
of N. Am., 926 F. Supp. 2d 1143, 1155 n. 8 (C.D. Cal. 2013) (“To the extent that

[\
N

bl

\]
~

plaintiffs have mischaracterized various exhibits [], the Court disregards plaintiffs

N
oo

contentions of fact to the contrary.”); Conroy v. Hewlett-Packard Co., 2016 WL

R
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1276552, at *3 (D. Or. Mar. 31, 2016) (“To the extent the statements made in the

parties’ briefing differ from the facts established in the submitted depositions,
declarations, and exhibits, the court will ignore the statements made in the

briefing.”); Bakhit v. Polar Air Cargo, 2011 WL 3443629, at *5 (N.D. Cal. Aug. 5,

2011) (rejecting moving party’s “attempts to characterize defendant’s acts as
unlawful practices such as discrimination and retaliation [where] the [testimony]
show[ed] that defendant was focused on plaintiff’s, and other pilots’,
performance”). Therefore, Defendants’ proffered statements that mischaracterize
evidence are inadmissible.

Legal Conclusions. Plaintiffs object to Defendants’ statements of fact
to the extent that they are legal conclusions rather than facts. Fed. R. Evid. 403
makes clear that legal conclusions are not admissible because they are misleading
and result in “confus[ion] [of] the issues.” Fed. R. Evid. 403. Courts do not rely
on asserted facts that are legal conclusions. See, e.g., Federal Ins. Co. v.
Burlington N. & Santa Fe Ry. Co., 270 F. Supp. 2d 1183, 1187 (C.D. Cal. July 7,

2003) (declining to adopt “Fact 8 from the moving party’s statement of
uncontroverted facts, where it was “not a fact, but a legal conclusion.”); Crane v.

AHC of Glendale, LLC, 2016 WL 5363748, at *5 (D. Ariz. Sept. 26, 2016) (court

disregarded “counsel’s assertions of legal conclusions as fact . . . recogniz[ing] that
Plaintiff disagree[d] with those legal conclusions” and “made its own legal
conclusions™).
PLAINTIFFS’ SPECIFIC EVIDENTIARY OBJECTIONS

Defendants’ Statement of Fact No. 6: Defendants assert that “A.J. is
E.J.’s biological half-brother; they share the same anonymous egg donor,” citing
for this proposition Andrew’s deposition testimony. Plaintiffs do not dispute that
E.J.’s brother A.J. D.-B. (“A.J.”) and E.J. “share the same anonymous egg donor.”
Plaintiffs object, however, that Defendants’ Statement of Fact No. 6 misstates or
mischaracterizes the record, because it ignores or distorts the evidence that E.J. and

3-
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A.J. were conceived from eggs of the same donor and born at essentially the same
time—four minutes apart—during the marriage of, and with genetic material from,
their legal parents, Andrew and Elad, and were born during that marriage.

Contrary to the suggestion or insinuation created by the reference to “half-
brothers,” A.J. and E.J. were not born during other familial or marital relationships.
They were carried together during the same pregnancy and their birth was the
product of the efforts of their parents, Andrew and Elad, to create and raise a
family as a single unit.

Defendants’ Statement of Fact No. 7: Defendants assert that “A.J.
and E.J. were carried by the same surrogate; she carried them in tandem, and they
were born on the same day,” citing for this proposition Andrew’s deposition
testimony. Plaintiffs do not dispute that “A.J. and E.J. were carried by the same
surrogate” or that “they were born on the same day.” Plaintiffs object, however,
that Defendants’ Statement of Fact No. 7 misstates or mischaracterizes the record,
because it ignores or distorts the evidence that E.J. and A.J. were carried as twins
by the gestational surrogate during the same pregnancy. Contrary to the suggestion
or insinuation created by the language “carried in tandem,” A.J. and E.J. were not
carried concurrently by the gestational surrogate through some accident or
coincidence. Their birth was the product of the efforts of their parents, Andrew
and Elad, to create and raise a family as a single unit.

Defendants’ Statement of Fact No. 12: Defendants assert that “[t]he
[court] order [declaring Andrew and Elad to be the parents of E.J.] did not state
that it had retroactive effect.” Plaintiffs object that Defendants’ Statement of Fact
No. 12 mischaracterizes the evidence to the extent Defendants suggest that the lack
of the word “retroactive” in the court order proves that it did not have retroactive
effect. Plaintiffs further object to Statement of Fact No. 12 to the extent that it
mischaracterizes the parental relationship at issue as having started (in law) when
the court order was signed, as opposed to when E.J. was born. And to the extent

4-
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that Defendants seek to assert through this statement that the Canadian court order
did not have retroactive effect—whatever that would mean in this context—it
asserts a conclusion of law.

Defendants’ Statement of Fact No. 23: Defendants assert that “[t]he
ultimate decisions on E.J.’s and A.J.’s applications were made by Ms. Day on her
own.” Plaintiffs do not dispute that the “ultimate decisions on E.J.’s and A.J.’s
applications were made by Ms. Day.” Plaintiffs object, however, to Defendants’
characterization of Ms. Day’s testimony that she did so “on her own” as
mischaracterizing the evidence to the extent it suggests that Ms. Day acted
unilaterally and without referring to the State Department’s Foreign Affairs
Manual (“FAM?”), or consulting with a colleague or her supervisor at the U.S.
Consulate in Toronto, Canada. See e.g., Day Tr. 95:11-25; 217:09-24; 220:03-06;
235:17-23. Additionally, this characterization is at odds with Defendants’ other
assertions of fact, including Statement of Fact Nos. 21 and 22, which reflect that
Ms. Day consulted the FAM and consulted with her colleagues in the adjudication
of the Dvash-Banks family’s applications for CRBAs and U.S. Passports for A.J.
and E.J.

Defendants’ Statement of Fact No. 31: Defendants assert that
Ms. Day “suggested to the Dvash-Banks family other ways that they could
potentially have E.J. and A.J. documented as U.S. citizens.” Plaintiffs object to the
mischaracterization of the evidence. Dvash-Banks00000031, which Defendants
cite in support of Statement of Fact No. 31, contains no support for Statement of
Fact No. 31—nowhere does it suggest other ways that E.J. and A.J. could be
documented as U.S. citizens. Plaintiffs further object to Statement of Fact No. 31
to the extent that the words “documented as U.S. citizens” mischaracterize
recognition as a U.S. citizen through naturalization or other means as acquisition of

U.S. citizenship at birth.
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Defendants’ Statement of Fact No. 42: Defendants assert that
“Ms. Reffett testified that a biological relationship is always required, regardless of
whether the child’s legal parents are married to each other.” Plaintiffs object to the
mischaracterization of the evidence to the extent Defendants are suggesting that
Ms. Reffett independently interpreted the Immigration and Nationality Act of
1952, as amended (the “INA”) always to require a biological relationship between
the child and the U.S. citizen parent. In the testimony Defendants cite for
Statement of Fact No. 42, Ms. Reffett was describing the FAM’s interpretation of
the INA. Indeed, she specifically noted that the definition of “in wedlock” as
requiring a biological tie to both married parents was “not [her] interpretation.”
Reffett Tr. 153:06-153:15. Similarly, Statement of Fact No. 42 mischaracterizes
the testimony by not indicating that the testimony referred, in addition to the FAM,
to the Quick Reference Citizenship Chart Ms. Reffett created listing requirements
from the FAM. Statement of Fact No. 42 thus risks confusing the issues as to the
requirements established by the INA for recognition of U.S. citizenship at birth and
of the extent to which Defendants adhered to those statutory requirements. Fed. R.
Evid. 403.

Defendants’ Statement of Fact No. 52: Defendants assert, “Andrew
asserts that the Department of State rejected E.J.’s citizenship status because the
Department views E.J. as a child born out of wedlock; he believes this has
something to do with his marriage.” Plaintiffs object to the mischaracterization of
the evidence to the extent Defendants are using the cited testimony to obscure the
fact that the fundamental right to marry, and the benefits flowing from it, are
central to the claims in this action. By characterizing Andrew’s testimony as
stating merely that the denial of E.J.’s CRBA and U.S. passport applications has
“something to do with his marriage,” Defendants downplay the significant
infringement of Andrew’s fundamental right to marry, and E.J.’s rights as the
product of that marriage, that the denial of E.J.”’s CRBA and U.S. passport
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applications has wrought. Statement of Fact No. 52 is not a fact established by the
record, but instead Defendants’ inadmissible characterization of, inference from, or
argument concerning, Andrew’s deposition testimony. See Federal Rule of Civil
Procedure (“Fed. R. Civ. P.”) 56(c)(1) (Parties “asserting that a fact cannot be . . .
genuinely disputed” must “cit[e] to particular parts or materials in the record” that
“support th[ose] assertion[s].”).

Defendants’ Statement of Fact No. 53: Defendants assert that
“Andrew testified that the Department’s decision to deny E.J.’s application did not
harm Andrew’s ability to be married to Elad.” Plaintiffs object to the
mischaracterization of the evidence to the extent Defendants are suggesting that the
State Department’s decision to deny E.J.’s CRBA and U.S. passport applications
did not harm Andrew and Elad’s marriage, when Andrew testified only that the
decision by the State Department did not impact his ability to be married to Elad.
The fact that Andrew and Elad can be—and are—married is not what is at issue in
this case; instead, the action focuses on how the denial of E.J.’s CRBA and U.S.
passport applications infringes on the constellation of benefits associated with
Andrew’s valid marriage to Elad, including his ability to convey U.S. citizenship to
children of that marriage. Statement of Fact No. 53 is not a fact established by the
record, but instead Defendants’ inadmissible characterization of, inference from, or
argument concerning, Andrew’s deposition testimony. See Fed. R. Civ. P. 56(c)(1)
(Parties “asserting that a fact cannot be . . . genuinely disputed” must “cit[e] to
particular parts or materials in the record” that “support th[ose] assertion[s].”).

Defendants’ Statement of Fact No. 58: Defendants assert that the
“Department treats the children of same-sex couples as “born of . . . parents” for
the purposes of Section 1401 when both parents have a biological connection to the
children.” Plaintiffs object to the mischaracterization of the evidence to the extent
that Statement of Fact No. 58 purports to quote the INA. See 8 U.S.C. §1401 (the
words “born” and “of”” do not appear next to each other). Plaintiffs further object

-
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to the mischaracterization of the evidence in Statement of Fact No. 58 because,
although Defendants deny in their Response to Pls.” First Set of Requests for
Admission No. 9 that they “would never conclude that two men who are married to
each other may have a child in wedlock for purposes of”” Section 301 of the INA,
they can identify no situation in which the State Department would treat the
children of a married same-sex male couple such as Andrew and Elad (i.e., a same-
sex male couple in which neither spouse is a transgender male) as “born . . . of
parents” for the purposes of Section 1401. Plaintiffs also object to Statement of
Fact No. 58 as misleading to the extent that it suggests that both members of a
same-sex male married couple could be biologically related to a child.
Defendants’ Statement of Fact No. 61: Defendants assert that
“Ms. Day generally tried to ask all CRBA applicants about their use of Assisted
Reproductive Technology, regardless of whether the parents were in a same-sex or
opposite-sex marriage.” Plaintiffs object that the evidence is disputed; additional
testimony from Ms. Day indicates that she would inquire about the use of Assisted
Reproductive Technology only when applicants raised the issue with her. See Day
Tr. 80:18-81:11 (“So I would say that if the parent indicated to me that -- which is
normally, like I said, how that would go about. If the parent indicated to me that
they had used assisted reproductive technology, then we would go down that line
of questioning, if I thought that -- if [ saw that this was something that had . . .
happened.”).
Defendants’ Statement of Fact No. 63: Defendants assert that

“Ms. Day did not ask every same-sex couple applying for a CRBA application for

a child to present DNA evidence.” Plaintiffs object to the mischaracterization of
the evidence to the extent that Statement of Fact No. 63 suggests either that there
was more than one same-sex family from which Ms. Day did not ask for DNA

evidence or that she had not been presented with medical evidence previously in

that case. In Defendants’ cited testimony, Ms. Day testified about only one same-
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sex female couple from whom she did not request DNA evidence and, according
to Ms. Day, this couple presented medical documents about the conception of their
child during the interview with her. See Day Tr. 246:04-247:23. There is no
foundation to extend this testimony to the generalization asserted in Statement of
Fact No. 63.

Defendants’ Statement of Fact No. 64: Defendants assert that the
“Dvash-Banks family may pursue another avenue for documenting E.J.’s
citizenship.” Plaintiffs object that Statement of Fact No. 64 is misleading to the
extent that it suggests any assertion of fact concerning the hypothetical outcome of
other efforts that have not been taken by the Dvash-Banks family for
“documenting E.J.’s citizenship.” Plaintiffs further object to Statement of Fact
No. 64 to the extent that the words “documenting E.J.’s citizenship”
mischaracterize recognition of U.S. citizen through naturalization or by other
means as the equivalent of acquisition of U.S. citizenship at birth.

Defendants’ Statement of Fact No. 65: Defendants assert that the
“Dvash-Banks family could apply for a certificate of citizenship from USCIS.”
Plaintiffs object that Statement of Fact No. 65 is misleading to the extent that it
suggests any assertion of fact concerning the hypothetical outcome of an
application to USCIS.

Defendants’ Statement of Fact No. 65: Defendants assert that, “[f]or
applications for certificates of citizenship that USCIS receives from applicants
living in the Ninth Circuit at the time of their application, USCIS applies the Ninth
Circuit caselaw of Scales v. I.N.S., 232 F.3d 1159, 1165 (9th Cir. 2000).” Plaintiffs

object to Statement of Fact No. 67 on the grounds that Defendants have conceded
that they lack information to predict how the USCIS would adjudicate an
application on E.J.’s behalf. See 30(b)(6) Tr. 318:4-318:15 (“I don’t know that it
would be accurate to say that [the State Department] had an expectation” that
USCIS would “grant [an] application [by the Dvash-Banks family for a certificate

9.
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of citizenship for E.J.). Accordingly, there is insufficient evidence to know how
USCIS would evaluate an application it has not received and therefore lack of
foundation for Statement of Fact No. 65.

Defendants’ Statement of Fact No. 69: Defendants assert that the
“INA was enacted in 1952, a time when it was commonly understood, that outside
the adoption context, ‘parent’ at birth referred to a biological parent.” Plaintiffs
object that Statement of Fact No. 69 calls for a legal conclusion that, when the INA

was enacted, the word “parent” (outside of the adoption context) referred to a

O© 0 9 O L A~ W

biological parent. Plaintiffs further object to Statement of Fact No. 69 on the

[a—
-

grounds of lack of foundation, because Defendants have provided no support

[—
[S—

(other than their own conclusory statement) for the assertion that, in 1952, it was

—
[\

commonly understood that “parent” referred to a biological parent.

—
(O8]

Defendants’ Statement of Fact No. 70: Defendants assert that the

[a—
N

“Department’s interpretation has been set forth in the FAM for at least twenty

—
(9]

years.” Plaintiffs object that Statement of Fact No. 70 is vague to the extent that it

—_—
N

does not identify the interpretation referenced. Plaintiffs further object that

Statement of Fact No. 70 mischaracterizes the evidence because in 2014 the State

—_—
oo

Department changed its interpretation of the INA Sections 301 and 309 with

—
O

respect to a gestational mother who is not the genetic parent of the child.

\®]
e

Defendants’ Statement of Fact No. 71: Defendants assert that the

[\
[E—

“Department has expressed concerns that adopting a contrary interpretation of

\®)
[\

Section 1401(g) would raise the frequency of fraudulent citizenship claims,

N
W

because it would be difficult to identify child smuggling or illegal adoption without

[\
N

requiring a biological link between child applicant and the transmitting parent.”

[\
()}

Plaintiffs object to Statement of Fact No. 71 as mischaracterizing the testimony, in

[\
N

that Ms. Reffett testified only about circumstances that would give rise to doubt of

\]
~

putative parentage, not that the frequency of fraudulent citizenship claims would

N
oo

increase if the State Department were to adopt a different interpretation of Section
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301(g) of the INA. During the testimony Defendants cite, Ms. Reffett expressed
reluctance to catalogue the criteria the State Department considers for fear that
knowledge of that information could create a risk of fraud. To the extent
Defendants characterize this testimony as stating that the blood relationship
requirement was imposed by the State Department to avoid fraud, it is a distortion
of her testimony. See Reffett Tr. 167:18—168:19. Plaintiffs further object on the
grounds that Statement of Fact No. 71 is inconsistent with the evidence provided
by Defendants, which established that the State Department’s imposition of a
requirement to establish a blood relationship between a U.S. citizen parent and a
child born outside the United States is not tied to a concern about fraud. When
asked whether the “State Department’s interest in sustaining its interpretation of
section 301 is rooted in an effort to prevent fraud,” the State Department’s
30(b)(6) deponent said “no.” 30(b)(6) Tr. 317:2-317:8. Plaintiffs also object to
Statement of Fact No. 71 on the grounds of lack of foundation to the extent that it
relies on DEFS001382. Defendants have not established that the author of that
document had personal knowledge about the matters described therein, as required
under Fed. R. Evid. 602. Furthermore, Defendants have not even included this
document as an exhibit among the papers filed in support of Defendants’ motion
for partial summary judgment.

Defendants’ Statement of Fact No. 72: Defendants assert that it is
“common practice throughout the world for Department of State Embassies and
Consulates to ask for DNA testing in surrogacy cases; DNA testing is a means of
discouraging fraud and ensuring that U.S. citizenship transmission Requirements
are met.” Plaintiffs object to Statement of Fact No. 72 as lacking foundation.
Plaintiffs further object to Statement of Fact No. 72 on the grounds of insufficiency
of the evidence. The evidence cited is a communication from a consular employee
in Thailand who cites no support for this conclusory proposition, and Defendants
have not established that the employee has any personal knowledge of Department
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of State practices worldwide. Fed. R. Evid. 602. Indeed, there is contradictory

evidence in the record that the State Department does not track how often CRBA

applicants are asked to undergo DNA testing. See Plaintiffs’ Statement of Genuine

Disputes of Material Facts, at No.144.

Dated: January 14, 2019

Respectfully submitted,

: /s/ Alexa M. Lawson-Remer

Alexa M. Lawson-Remer (SBN 268855)
lawsonr@sullcrom.com

SULLIVAN & CROMWELL LLP

1888 Century Park East, Suite 2100

Los Angeles, California 90067-1725
Telephone: (310) 712-6600

Facsimile: (310) 712-8800

Theodore Edelman (pro hac vice)

edlemant@sullcrom.com

Jessica Klein (pro hac vice)

kleinj@sullcrom.com

Lauren M. Goldsmith (SBN 293269)

goldsmlthl sullcrom.com
ULLIVAN & CROMWELL LLP

125 Broad Street

New York, New York 10004-2498

Telephone: (212) 558-4000

Facsimile: (212) 558-3588

Aaron C. Morris (pro hac vice)
amorris@immigrationequality.org
IMMIGRATION EQUALIT

40 Exchange Place, Suite 1300
New York, New York 10005-2744
Telephone: (212) 714-2904

Attorneys for Plaintiffs
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

WESTERN DIVISION (LOS ANGELES)

ANDREW MASON DVASH- Case No. 2:18-cv-00523-JFW-(JCx)
BANKS AND E.J. D.-B.,
[PROPOSED] ORDER DENYING
Plaintiffs, DEFENDANTS’ MOTION FOR
PARTIAL SUMMARY JUDGMENT
V.
Judge: Hon. John F. Walter
THE UNITED STATES Hearing Date: February 4, 2019
DEPARTMENT OF STATE, Courtroom: 7A
and THE HONORABLE
MICHAEL R. POMPEO,
Secretary of State,
Defendants.

Defendants United States Department of State and the Honorable
Michael R. Pompeo in his official capacity as Secretary of State (collectively,
“Defendants”) have moved for partial summary judgment (the “Motion”) (ECF
No. 92-1) pursuant to Federal Rule of Civil Procedure 56.

[PROPOSED] ORDER DENYING DEFENDANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT
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1 The Court, having considered all relevant submissions, documents and
2 | evidence, and having considered the arguments of counsel, and good cause
3 | appearing therefore, hereby orders that the Motion is DENIED. The Court finds
4 | that Defendants cannot prevail as a matter of law against Plaintiffs Andrew Mason
5 | Dvash-Banks and E.J. D.-B. on Plaintiffs’ claims under either the Administrative
6 || Procedure Act, 5 U.S.C. § 706, or the Due Process Clause of the Fifth Amendment.
7 IT IS THEREFORE ORDERED THAT Defendants’ Motion for
8 | partial summary judgment is DENIED in its entirety.
9

10| Date:

11 United States District Judge

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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1 | Respectfully submitted,
2| By: /sl Alexa M. Lawson-Remer
3 SULLIVAN & CROMWELL LLP
4 Alexa M. Lawson-Remer (268855)
lawsonr@sullcrom.com
5 1888 Century Park East, Suite 2100
Los Angeles, CA 90067-1725
6 Telephone: 5310) 712-6600
Facsimile: (310) 712-8800
7 Theodore Edelman (pro hac vice)
3 edelmant@sullcrom.com
Jessica Klein (pro hac vice)
9 kleinj@sullcrom.com
Lauren M. Goldsmith (293269)
10 %oldsmlthl sullcrom.com
25 Broad Street
11 New York, NY 10004-2498
Telephone: (212) 558-4000
12 Facsimile: (212) 558-3588
13 IMMIGRATION EQUALITY
Aaron C. Morris (pro hac vice)
14 amorris@immigrationequality.org
40 Exchange Place, Suite 1300
15 New York, NY 10005-2744
Telephone: (212) 714-2904
16
17 Attorneys for Plaintiffs
18
19
20
21
22
23
24
25
26
27
28
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