
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MARYLAND 
 

 

CHRISTOPHER DOYLE, LPC, LCPC, * 

 *  

 Plaintiff,  * 

  * 

 v. * Civil Action No. 1:19-CV-00190-DKC 

  * 

LAWRENCE J. HOGAN, JR, et al. , * 

  * 

 Defendants. * 

  * 

* * * * * * * * * * * * *        * 

 

DEFENDANTS’ REPLY MEMORANDUM IN FURTHER 

SUPPORT OF MOTION TO DISMISS 

  

 “Children are a vulnerable cohort, uniquely susceptible to various forms of mistreatment.  

Their protection is of the utmost importance to all involved in governance and the administration 

of justice.  Consequently, numerous policies at both the federal and state level have been 

implemented to protect the safety and well-being of children in this country.”  Romero v. Perez, 

No. 27, Sept, Term 2018, slip op. at 1, 2019 WL 1434567, at *1 (Apr. 1, 2019).  The Maryland 

General Assembly passed, and the Governor signed, SB 1028 to protect Maryland children from 

harm caused by conversion therapy, but the plaintiff, Christopher Doyle, claims that its action is 

unconstitutional.  Mr. Doyle lacks standing to pursue this lawsuit, has sued the wrong 

defendants, and otherwise has failed to state a claim for relief.  Thus, the defendants, the 

Governor and Attorney General of Maryland, move to dismiss this lawsuit. 

 I. Mr. Doyle Lacks Standing to Assert Claims on His Own Behalf. 

 To establish standing to pursue this lawsuit, Mr. Doyle must show “an intention to 

engage in a course of conduct arguably affected with a constitutional interest, but proscribed by a 

statute” and the existence of “a credible threat of prosecution thereunder.”  Kenny v. Wilson, 885 

Case 1:19-cv-00190-DKC   Document 53   Filed 05/06/19   Page 1 of 12



2 

 

F.3d 280, 288 (4th Cir. 2018); see also Davison v. Randall, 912 F.3d 666, 678 (4th Cir. 2019) 

(identifying same criteria).  In determining whether he has made the required showing, the 

allegations in the complaint are mere evidence of standing, and the Court may consider evidence 

outside the pleadings without converting a motion to dismiss into one for summary judgment.  

Evans v. B.F. Perkins Co., 166 F.3d 642, 647 (4th Cir. 1999); National Association for the 

Advancement of Colored People v. United States Department of Homeland Security, 364 F. 

Supp. 3d 568, 573 (D. Md. 2019).  In this case, Mr. Doyle has not made the required showing. 

 Mr. Doyle’s complaint alleges only one connection to Maryland – his license as a 

certified professional counselor.  See ECF Document 1 ¶ 13.  He does not allege that he has a 

practice in Maryland or any patients in Maryland.  See id. ¶ 99; see also ECF Document 2-1 ¶ 3.  

His discovery responses provide further evidence of his minimal connection to the State of 

Maryland.  In his deposition testimony, Mr. Doyle identified three locations in Virginia at which 

he provides counseling and stated that there are no others.  Deposition of Christopher Doyle 

(“Doyle Deposition”) at 9, 12 (attached as Exhibit 1).  His answer to interrogatory no. 3 

identified only two current minor clients in Maryland and only a total of five since January 1, 

2017.  Plaintiff’s Answers and Objections to First Set of Interrogatories at 3-4 (attached as 

Exhibit 2).  See also Doyle Deposition at 38-40 (describing practice with minors in Maryland).
1
 

 More important, the documents that he produced and his deposition testimony establish 

that, in his view, Mr. Doyle does not engage in conduct prohibited by section 1-212.1 of the 

Health Occupations Article.  Doyle Deposition Exhibit 2, Mr. Doyle’s informed consent form 

updated January 1, 2016, provides as follows: 

                                                 
1
 The defendants did not have Mr. Doyle’s discovery responses or his deposition testimony when 

they filed their motion to dismiss on March 8, 2019.  The discovery responses were served on 

March 22, 2019, and Mr. Doyle’s deposition occurred on March 26, 2019. 
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To participate in psychotherapy and/or coaching sessions with 

Christopher Doyle, LCPC, LPC please read and sign this Informed 

Consent.  Your signature constitutes an understanding and 

acceptance of all terms mentioned. 

 

* * * * 

 

6. I understand that Christopher Doyle and the Institute for 

Healthy Families does[sic] not practice reparative therapy, 

reorientation therapy, conversion therapy, or any type of sexual 

orientation change effort (SOCE) therapy.   

 

Doyle Deposition Exhibit 2 (attached as Exhibit 3).  Mr. Doyle updated this form in May 2017 

(attached as Exhibit 4) and May 2018, Doyle Deposition Exhibit 3 (attached as Exhibit 5).  Both 

updates contained the same language that is quoted above. 

 In his deposition, Mr. Doyle confirmed that he does not consider the work that he does to 

fall within any of the terms in paragraph 6, all of which he defined broadly as seeking to change 

an individual’s sexual orientation from homosexual to heterosexual.  Doyle Deposition at 16-23.  

He then described his counseling practice   

as sexual and gender affirming therapy, and what I explain to 

clients is that they’re in the driver’s seat, that I’m not imposing a 

goal on their work.  I have a duty and a right to my clients to work 

with what they want to work on, and clients that may be open to 

sexual fluidity or change, I’m open to that goal. 

 

Id. at 22.  He went on to explain that he did not start work with a client with a stated objective 

goal as, for example, Dr. Nicolosi did in his reparative therapy clinic.  Id. at 23. 

 Mr. Doyle recognizes that section 1-212.1 of the Health Occupations Article applies only 

to minors.  Doyle Deposition at 53.  He also testified that minors are only 10-15% of his practice.  

He concedes that there is anecdotal evidence of harm from conversion therapy, id. at 75-76, and 

agrees with the precept “First, do no harm,” id. at 82.  And, he believes that “the state . . . has a 

legal obligation to try to protect minors from harm . . . .”  Id. at 54.   
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He understands that, in Maryland, minors under age sixteen cannot consent to mental 

health treatment and that minors aged sixteen and seventeen cannot refuse mental health 

treatment to which their parents or guardians consent.  Id. at 49.  In both his answer to 

interrogatory no. 4 and his deposition testimony, Mr. Doyle asserted that he “never tolerate[d] 

any coercion or manipulation of a minor in the therapeutic process.”  Exhibit 2 at 4; Doyle 

Deposition at 49-50.  He accepts minor clients who do not want to change their sexual 

orientation or gender identity even though their parents may want them to change.  In such 

situations, he “will attempt to persuade the parents to not put pressure on their children and 

educate them on how better parenting practices would be and how to avoid harming their child 

. . . .”  Id. at 92.  Furthermore, if a minor client does not want to participate in therapy with him, 

even though the child’s parents or guardians wants the child to participate, Mr. Doyle informs 

the parents or guardians that he cannot continue treating the child and provides an appropriate 

referral.  Id. at 50-51.  

Section 1-212.1 of the Health Occupations Article prohibits only the practice of 

conversion therapy with a minor.  It defines conversion therapy as “a practice or treatment by a 

mental health or child care practitioner that seeks to change an individual’s sexual orientation or 

gender identity” and excludes sexual or gender identity affirming practices.  According to Mr. 

Doyle, his practice is sexual and gender identity affirming, and his clients both understand and 

agree that he does not practice “reparative therapy, reorientation therapy, conversion therapy, or 

any type of sexual orientation change effort therapy.”  Given Mr. Doyle’s testimony about his 

counseling practice, the language of the consent forms that he uses, and the terms of section 1-

212.1, the evidence does not support a conclusion that Mr. Doyle intends to engage in a course of 

conduct proscribed by statute. 
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Furthermore, Mr. Doyle has not shown a credible threat of prosecution.  He has not been 

the subject of complaints to the Maryland Board of Professional Counselors and Therapists (the 

“Board”), and his only communications with the Board occurred in connection with renewing his 

license.  Doyle Deposition at 13-15.  Unlike the plaintiff in Cooksey v. Futrell, 721 F.3d 226 (4th 

Cir. 2013), the Board has not threatened disciplinary action against Mr. Doyle, suggested that he 

modify his practice in any respect, or taken any other action against him.  And, also unlike the 

plaintiff in Cooksey, Mr. Doyle has not changed his conduct – according to his interrogatory 

answers and deposition testimony, he still is providing therapy for clients in Maryland. 

Mr. Doyle’s “keen interest in the issue” of conversion therapy and his strong feelings on 

the topic are insufficient to meet the Constitution’s standing requirements.  See Ansley v. 

Warren, 861 F.3d 512, 517 (4th Cir. 2017).  The allegations in his complaint and his discovery 

responses do not show “an intention to engage in a course of conduct arguably affected with a 

constitutional interest, but proscribed by a statute” or the existence of “a credible threat of 

prosecution thereunder.”  Kenny, 885 F.3d at 288.  Thus, the Court should dismiss his complaint. 

II. Mr. Doyle Lacks Standing to Sue on Behalf of His Minor Clients. 

To be entitled to assert the claims of third parties, a plaintiff must demonstrate, among 

other criteria, “a hindrance to the third party’s ability to protect his or her own interests.”  

Freilich v. Upper Chesapeake Health, Inc., 313 F.3d 205, 215 (4th Cir. 2002).  “Generalized 

statements” about obstacles and stigma are not sufficient.  See id. (“[W]e cannot simply assume 

that every disabled or chronically ill person is incapable of asserting his or her own claims.”); 

King v. Governor of New Jersey, 767 F.3d 216, 244 (3d Cir. 2014) (allegation that patients do 

not want to disclose that they are in therapy not sufficient to confer third party standing); Otto v. 

City of Boca Raton, 353 F. Supp. 3d 1237, 1246-47 (S.D. Fla. 2019) (general statements about 
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fear of stigma and disclosure of details about therapy not sufficient to confer third party 

standing). 

In his opposition to the defendants’ motion to dismiss, Mr. Doyle characterizes the 

paragraph addressing his clients’ alleged obstacles to filing their own suit as specific allegations, 

claims that their desire to keep private the details of their therapy is an obvious obstacle to their 

filing suit, and cites the one case challenging a conversion therapy ban that allowed third party 

standing.  ECF Document 47 at 6-8.  The supposedly specific description of the allegations are 

virtually identical to those dismissed as insufficient in King and Otto.  Furthermore, Mr. Doyle 

does not explain why a pseudonymous filing would not adequately protect his clients from 

stigma and an invasion of privacy as it did in Pickup v. Brown, 740 F.3d 1208, 1208, 1224 (9th 

Cir. 2014), and Doe v. Christie, 33 F. Supp. 3d 518, 520 (D.N.J. 2014).  Accordingly, Mr. 

Doyle’s efforts to assert the claims of others should be rejected. 

III.  Mr. Doyle Sued the Wrong Defendants. 

Mr. Doyle sued both the Governor of Maryland and the Attorney General of Maryland, in 

their official capacities, for injunctive and declaratory relief.  For the lawsuit to be permissible 

despite the Eleventh Amendment immunity of the State of Maryland and its officials, the 

defendants must have “some duty in regard to the enforcement of the laws of the state” and must 

“threaten and [be] about to commence proceedings against parties affected [by] an 

unconstitutional act.”  Ex parte Young, 209 U.S. 123, 155-56 (1908).  In other words, there must 

be a special relationship between the official being sued and the challenged statute.  Id. at 157.  

In Weigel v. Maryland, 950 F. Supp. 2d 811, 832 (D. Md. 2013), this Court held that the general 

authority to enforce the laws of Maryland was not sufficient to make the Governor and Attorney 

General appropriate defendants in that case.  It should reach the same result here. 
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Despite Weigel, and without citing any authority, Mr. Doyle argues that the general 

authority given to the Governor and the Attorney General are sufficient to overcome their 

Eleventh Amendment immunity and suggests that they could simply tell the licensing boards not 

to enforce section 1-212.1 of the Health Occupations Article.  ECF Document 47 at 9-10.  He is 

wrong. 

Section 1-212.1(c) gives the enforcement authority to the licensing boards identified in 

the statute: “A mental health or child care practitioner who engaged in conversion therapy with 

an individual who is a minor shall be considered to have engaged in unprofessional conduct and 

shall be subject to discipline by the mental health or child care practitioner’s licensing or 

certifying board.”  Because the discipline of a practitioner for violation of section 1-212.1 is 

delegated by law to a board, the Secretary of Health has no authority over those disciplinary 

decisions.  Md. Code Ann., Health Occ. § 1-203(a).  Any role for the Governor or Maryland 

Department of Health in enforcement of section 1-212.1 is conspicuously absent. 

Similarly, the Attorney General has no special connection to section 1-212.1.  “[T]he 

Attorney General of Maryland has only such powers as are vested in him by the Constitution of 

Maryland and the various enactments of the General Assembly of Maryland.”  State ex rel. 

Attorney General v. Burning Tree Club, Inc., 481 A.2d 785, 797 (Md. 1984).  Section 1-212.1 of 

the Health Occupations Article makes no mention of enforcement by the Attorney General.  

Similarly, neither the Maryland Constitution nor any other provision of law authorizes the 

Attorney General – rather than a licensing board – to enforce the disciplinary provisions of the 

various practice acts.  See, e.g., Md. Constitution, Art. 5, § 3 (listing the Attorney General’s 

responsibilities); Md. Code Ann., State Gov't § 6-106(a) (“the Attorney General has general 

charge of the legal business of the State”). 
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The Board of Professional Counselors and Therapists has the authority to enforce the 

provisions of section 1-212.1 with respect to its licensee, Christopher Doyle.  Neither the 

Governor nor the Attorney General has such authority, and therefore neither has not lost his 

Eleventh Amendment immunity from the suit filed by Mr. Doyle.  The Court should dismiss Mr. 

Doyle’s complaint because Mr. Doyle has not sued a proper defendant. 

IV. The Eleventh Amendment Also Bars Mr. Doyle’s Claim for 

Damages and His Claims for Violation of the Maryland 

Declaration of Rights.  
 

Unconsenting states may not be sued for damages or violations of State law in federal 

court.  Coleman v. Maryland Court of Appeals, 566 U.S. 30, 35 (2012); Pennhurst State School 

and Hospital, 465 U.S. 89, 106 (1984).  Maryland has not consented to such suits.  See Md. Code 

Ann., State Gov’t §12-104(a); Hoskins v. Wexford Health Sources, Inc., 2019 WL 1167815, at 

*11 (D. Md. Mar. 3, 2019).  Thus, Mr. Doyle’s claim for damages, ECF Document 1 at 45, and 

his claims for violation of the Maryland Declaration of Rights in Counts IV and V must be 

dismissed.   

V. Count I and II of Mr. Doyle’s Complaint Fail to State Claims. 

In the memorandum in support of their motion to dismiss, the defendants incorporated by 

reference their arguments against Mr. Doyle’s request for preliminary injunctive relief – that Mr. 

Doyle had not established that section 1-212.1 violated his right to free speech or his clients’ 

right to receive information.  According to Mr. Doyle, therefore, the defendants have waived 

their right to argue that Counts I and II of his complaint fail to state claims for which relief can 

be granted.  He is wrong. 

First, the defense of failure to state a claim is not waived by failure to include it in a 

preliminary motion.  See Fed. R. Civ. P. 12(h); Patel v. Contemporary Classics of Beverly Hills, 

Case 1:19-cv-00190-DKC   Document 53   Filed 05/06/19   Page 8 of 12



9 

 

259 F.3d 123, 126 (2d Cir. 2001); Smith v. Integral Consulting Services, Inc., 2015 WL 

4567317, at *1 (D. Md. Jul. 27, 2015).  None of the cases cited by Mr. Doyle hold otherwise.   

More important, the defendants, as they were allowed to do by Rule 10(c) of the Federal 

Rules of Civil Procedure, incorporated by reference their arguments that Mr. Doyle could not 

establish a violation of his free speech rights.  See ECF Document 26-1 at 13.  In their 

memorandum in opposition to Mr. Doyle’s motion for a preliminary injunction, the defendants 

argued that Mr. Doyle had no legal right to relief for an alleged violation of his free speech 

rights.  See ECF Document 25 at 14-22.  That argument applies with equal force to the 

defendants’ assertion that Mr. Doyle’s complaint fails to state a claim for violation of Mr. 

Doyle’s free speech rights or his clients’ right to receive information.  The Court has no 

obligation to accept as true any unwarranted inferences, unreasonable conclusions, or legal 

conclusions in Mr. Doyle’s complaint.  See Eastern Shore Markets, Inc. v. J.D. Associates Ltd. 

Partnership, 213 F.3d 175, 180 (4th Cir. 2000).   

As the defendants argued in opposition to Mr. Doyle’s motion for a preliminary 

injunction, section 1-212.1 regulates conduct, not speech, and it bears a reasonable relationship 

to a legitimate state interest.  See ECF Document 25 at 14-16.  In the alternative, the defendants 

argued that the statute survives both intermediate and strict scrutiny.  See id. at 16-22.  Those 

arguments reject the legal conclusions in Mr. Doyle’s complaint and thus, his contention that he 

has stated claims for relief.   

Mr. Doyle objects especially to the defendants’ claim that section 1-212.1 regulates 

conduct and their reliance on Pickup v. Brown, 740 F.3d 1208 (9th Cir. 2014).  See ECF 

Document 47 at 12-13.  Contrary to Mr. Doyle’s argument, the Supreme Court in National 

Institute for Family & Life Advocates v. Becerra, 138 S. Ct. 2361 (2018) (“NIFLA”), did not 

Case 1:19-cv-00190-DKC   Document 53   Filed 05/06/19   Page 9 of 12



10 

 

discuss, much less abrogate, the conclusion in Pickup that California’s ban on sexual orientation 

change effort therapy with minors regulated conduct.
2
  Rather the Court expressed its displeasure 

with some courts, including the Ninth Circuit in Pickup, that created the category of 

“professional speech.”  See 138 S. Ct. at 2371-72.  In that same discussion the Court explicitly 

recognized that “States may regulate professional conduct, even though that conduct incidentally 

involves speech.”  Id. at 2372. 

 Because section 1-212.1 survives Mr. Doyle’s challenges in Counts I and II, as the 

defendants argued in opposition to Mr. Doyle’s motion for a preliminary injunction, Counts I and 

II fail to state claims upon which relief may be granted.  Thus, the defendants urge this Court to 

dismiss them.  

 VI. Mr. Doyle’s Complaint Does Not Allege a Violation of the Free 

  Exercise Clause of the First Amendment. 

 Section 1-212.1 of the Health Occupations Article is a neutral, generally applicable 

statute that prohibits certain conduct as harmful to minors.  It prohibits mental health or child 

care practitioners licensed under the Health Occupations Article of the Maryland Annotated 

Code from engaging in the practice of conversion therapy with minors.  It does not mention 

religious beliefs or practices.  It does not express a preference for any particular sexual 

orientation or gender identity.  Rather, it requires supportive, affirming therapy rather than 

                                                 
2
 The appellants in Pickup asked the Ninth Circuit to recall its mandate based on Supreme 

Court’s decision in NIFLA.  The Ninth Circuit denied their motion and their subsequent request 

for a rehearing en banc.  Pickup v. Brown, No. 12-17681, Docket Entries 155 (Nov. 6, 2018) 

(attached as Exhibit 6) & 158 (Dec. 21, 2018) (attached as Exhibit 7).  A certiorari petition has 

been filed in the Supreme Court.  Letter from Scott S. Harris, Clerk to Clerk, United States Court 

of Appeals for the Ninth Circuit (Mar. 25, 2019) (attached as Exhibit 8).  The Supreme Court 

recently denied the petition for a writ of certiorari filed in King v. Governor of New Jersey to 

review the Third Circuit’s denial of motions to recall its mandate and for rehearing en banc.  

Docket, King v. Governor of New Jersey, No. 18-1073 (U.S.) (attached as Exhibit 9). 
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efforts to change a minor’s orientation or identity – whatever that orientation or identity might 

be. 

Despite this neutral language designed to protect minors from harm, Nr. Doyle alleges 

that section 1-212.1 of the Health Occupations Article “targets [his] and his clients’ sincerely 

held religious beliefs,”  ECF Document 1 ¶ 177, “has impermissibly burdened [his] and his 

clients’ sincerely held religious beliefs,” id. ¶ 178, and “constitutes a substantial burden on 

sincerely held religious beliefs that are contrary to the State-approved viewpoints,” id. ¶ 181.  

Mr. Doyle has not alleged facts to support these assertions.  Without such factual support, the 

Court has no obligation to accept these unwarranted and unreasonable conclusions.  See Eastern 

Shore Markets, 213 F.3d at 180.   

Rule 8’s pleading requirements may not be particularly high, as Mr. Doyle claims 

repeatedly in his memorandum opposing the defendants’ motion to dismiss, ECF Document 47.  

But, the rule “‘demands more than an unadorned, the-defendant-harmed-me accusation.’”  ACA 

Financial Guaranty Corp. v. City of Buena Vista, Virginia, 917 F.3d 206, 211 (4th 2019) 

(quoting Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)).  “Labels, conclusions, recitation of a 

claim’s elements, and naked assertions devoid of further factual enhancement will not suffice to 

meet the Rule 8 pleading standard.”  Id. 

Mr. Doyle has not provided the necessary “factual enhancement.”  Thus, as the court did 

in King v. Governor of New Jersey, 767 F.3d 216, 241-43 (3d Cir. 2014) with respect to a similar 

statute, this Court should conclude that the complaint does not state a claim for violation of the 

free exercise clause of the First Amendment. 
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 VII. Conclusion 

 Mr. Doyle does not have standing to pursue the claims in this lawsuit.  Furthermore, he 

has sued the wrong defendants and asserted claims prohibited by the Eleventh Amendment.  He 

has also failed to state claims for violation of either the free speech or free exercise clause of the 

First Amendment.  He does not have an unfettered, absolute right to amend his complaint to fix 

these deficiencies.  For all these reasons, the defendants move the Court to dismiss his complaint 

with prejudice because, except with respect to the identity of the defendants, any amendments 

would be futile. 

 

       Respectfully Submitted: 

Brian E. Frosh 

Attorney General of Maryland 

 

_______/s/_____________ 

Kathleen A. Ellis  

Federal Bar No. 04204 

Brett E. Felter 

Federal Bar No. 20812 

Assistant Attorneys General 

Maryland Department of Health 

Suite 302, 300 West Preston Street 

Baltimore, Maryland 21201 

(410) 767-1867 (voice) 

(410) 333-7894 (facsimile) 

kathleen.ellis@maryland.gov 

brett.felter@maryland.gov 

May 6, 2019      Attorneys for Defendants 
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