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United States Department of State

Washington, D.C. 20520

I, Regina Ballard, Division Chief, Law Enforcement Liaison Division,
Office of Legal Affairs, Passport Services Directorate, Bureau of Consular Affairs,
United States Department of State, certify under penalty of perjury that the
enclosed documents are originals, or copies thereof, from the records of the U.S.
Department of State. These documents relate to the subject matter in Andrew
Mason Dvash-Banks and E.J. D.-B. v. Michael R. Pompeo, et al., case number
2:18-cv-00523-JFW-JCx.

The record produced reflects all application documents and written guidance
before the adjudicator as a part of Plaintiff E.J. D-B’s passport and Consular
Report of Birth Abroad applications. It also includes sections of the Foreign
Affairs Manual which agency counsel have advised were relevant to and were in
effect at the time of the adjudication at issue in the aforementioned case, and thus
would have been considered directly or indirectly by the adjudicator.

Sincerely,

Regina Ballard, Division Chief
Law Enforcement Liaison Division
Office of Legal Affairs

Passport Services

Date.%g 3, J0/9
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#:3657

U.S. DEPARTMENT OF STATE

LS. CONSULATE GENERAL. TORONTO

360 Unwmlh Avenue, Targmﬂ, ON MSG 154 Canada
Email: ioroniopsssnon dr

W:bmr. mmmn u;mnsulﬂe gov

March 2, 2017

Mr. Andrew Mason Dvash-Banks
ve, Apt¥ I

Toronto, Ontario

MaB 4Ca

Drear Mr. Dvash-Banks

| am writing in reference to your recent application for a Consular Repon of Birth Abroad and passpon
for EI /I DB 5. vho was bom on September 16, 2016 in Toronto, Canada.

I regret to inform you that after careful review of the evidence you submitted with your child’s
application, it has been determined that his claim to U.S. citizenship has not been satisfactorily
established, as you are not his biological father

The Immigration and Nationality Act (INA) of 1952, as amended, requires, among other things,
a blood relationship between a child and the U S, citizen parent in order for the parent to transmit
LS. cinzenship.

In view of the above, it does not appear thar EIN /I DEEE-8I acquired U S. citizenship through
you. Therefore, your child is not entitled to U.S. Consular Report of Birth Abroad and passport, therefore
the applications are denied.

We suggest that you contact the nearest office of U.S. Citizenship and Immigration Services regarding
your citizenship status. All documents submitted as part of the application are enclosed. By law,
application fees are non-refimdable.

Sincerely,

“ Terri N. Diry

Vice Consul

Case No. 2:18-cv-00523-JFW-JCx (C.D. Cal.) - Administrative Record - AR 001
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#:3659

The United States Department of State - Bureau of Consular Affairs

ACS Activity Log

Report by LEHNEID on November , 02ND 2018 10:06 ET

Activity Log

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Status Source: System Assigned To: Fazil, Date Completed: 24-JAN-2017
Update Aneela

New Case Created

New Case Created Case ID: TRT20170240541888Z

Status Source: System Assigned To: Fazil, Date Completed: 24-JAN-2017
Update Aneela

New Service Created

New Citizenship Service Created Service ID: TRT201702405418872

Status Source: System Assigned To: Fazil, Date Completed: 24-JAN-2017
Update Aneela

New Sub-service Created

New CRBA Sub-service Created Subsrv ID: TRT20170240541889Z

Name Source: System Assigned To: Fazil, Date Completed:

Check Aneela

Results

SSA Check not transmitted

SSA Check was not transmitted due to an invalid social security number.

Name Source: System Assigned To: Fazil, Date Completed:

Check Aneela

Results

SSA Check not transmitted

SSA Check was not transmitted due to an invalid social security number.

Name Source: System Assigned To: Fazil, Date Completed:

Check Aneela

Results

SSA Check not transmitted

SSA Check was not transmitted due to an invalid social security number.

Name Source: System Assigned To: Fazil, Date Completed: 24-JAN-2017
Check Aneela

Results

Name check executed 01/24/17 09:14 AM (UTC-05:00)

Name Check batch 1 executed 1/24/2017 9:14:21 AM (UTC-05:00) by FAZIL, ANEELA: Results for
Subject 'DIllE-cHI, EB, received 1/24/2017 9:14 AM (UTC-05:00): CLASS-E: 0 hit(s)
(Complete) CLASP: 0 hit(s) (Complete) IPDB: 0 hit(s) (Complete) MIV: 0 hit(s) (Complete) SSA: 0 hit
(s) (Complete) Results for FatherAlias 'BANKS, ANDREW', received 1/24/2017 9:14 AM (UTC-05:00):
CLASS-E: 0 hit(s) (Complete) CLASP: 1 hit(s) (Complete) IPDB: 0 hit(s) (Complete) MIV: 2 hit(s)
(Complete) SSA: 0 hit(s) (Complete) Results for Father 'BANKS, ANDREW', received 1/24/2017 9:14
AM (UTC-05:00): CLASS-E: 0 hit(s) (Complete) CLASP: 1 hit(s) (Complete) IPDB: 0 hit(s) (Complete)
MIV: 2 hit(s) (Complete) SSA: 0 hit(s) (Complete) Total CLASS-E Hits: O Total CLASP Hits: 2 Total IPDB
Hits: 0 Total MIV Hits: 4 Total SSA Hits: 0

Case No. 2:18-cv-00523-JFW-JCx (C.D. Cal.) - Administrative Record - AR 002
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Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

#:3660
Name Source: System Assigned To: Fazil, Date Completed:
Check Aneela
Results

SSA Check not transmitted
SSA Check was not transmitted due to an invalid social security number.

Name Source: System Assigned To: Fazil, Date Completed:
Check Aneela
Results

SSA Check not transmitted
SSA Check was not transmitted due to an invalid social security number.

Name Source: System Assigned To: Fazil, Date Completed:
Check Aneela
Results

SSA Check not transmitted
SSA Check was not transmitted due to an invalid social security number.

Name Source: System Assigned To: Fazil, Date Completed: 24-JAN-2017
Check Aneela
Results

Name check executed 01/24/17 09:15 AM (UTC-05:00)

Name Check batch 2 executed 1/24/2017 9:15:45 AM (UTC-05:00) by FAZIL, ANEELA: Results for
Subject 'DIllIIE- I, B, received 1/24/2017 9:15 AM (UTC-05:00): CLASS-E: 0 hit(s)
(Complete) CLASP: 0 hit(s) (Complete) IPDB: 0 hit(s) (Complete) MIV: 0 hit(s) (Complete) SSA: 0 hit
(s) (Complete) Results for FatherAlias 'BANKS, ANDREW', received 1/24/2017 9:15 AM (UTC-05:00):
CLASS-E: 0 hit(s) (Complete) CLASP: 1 hit(s) (Complete) IPDB: 0 hit(s) (Complete) MIV: 2 hit(s)
(Complete) SSA: 0 hit(s) (Complete) Results for Father 'DVASH-BANKS, ANDREW', received 1/24/2017
9:16 AM (UTC-05:00): CLASS-E: 0 hit(s) (Complete) CLASP: 0 hit(s) (Complete) IPDB: 0 hit(s)
(Complete) MIV: 0 hit(s) (Complete) SSA: 0 hit(s) (Complete) Total CLASS-E Hits: 0 Total CLASP Hits:
1 Total IPDB Hits: 0 Total MIV Hits: 2 Total SSA Hits: 0

25-JAN-2017

Case Source: User

Note
CCD CRBA Service Note

Subject attempting to acquire citizenshi through U.S. citizen father under section 301(g) INA. Subitted
the following: Ontario birth cert; father's U.S. ppt, second parent foreign passport, parent's marriage
cer; father's work and school records

Processing,
Automated

Assigned To: Date Completed:

Fazil, 02-MAR-2017

Aneela

Case User

Note
CCD CRBA Service Note

DNA results received. Child does not have claim to U.S. citizienship through U.S. citizen father. Case
recommmended for denial.

Source: Assigned To: Date Completed:

Fazil, 02-MAR-2017

Aneela

Case User

Note
CON OFF CRBA NOTES

CRBA for child born in wedlock to US citizen father Applicant submitted a timely filed Ontario birth
certificate Parents submitted an Ontario marriage certificate, married 08/19/2010. Amcit Father
presented a valid US passport. ISRL Father presented valid ISRL passport. App is the son of a male
same sex couple. Because of the process of concieving the child, the fathers did not know who was the
biological parent of ABIM (Applicant). They were advised to get a DNA test and given a list of testing
sites to get the test done. Once the determination of biological parentage is done, it will be clear if
AN has a direct genetic link to Amcit father, and if he automatically qualifies for US citizenship.

Source: Assigned To: Date Completed:

Status 02-MAR-2017
Update

Service status update

Fazil,
Aneela

Source: System Assigned To: Date Completed:

Case No. 2:18-cv-00523-JFW-JCx (C.D. Cal.) - Administrative Record - AR 003



CaSas IBIB+OABR32FIRICI M oDoment 8013 3ERd R0 122 A8 ePhge 7 (?8yeRBgk: 1232

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

#:3661

CRBA service status updated Service ID: TRT20170240541887ZSub-service ID: TRT20170240541889Z
Status updated to: APPLICATION ACCEPTED By User: FAZIL Status Date: 02-MAR-17

Attach Source: User Assigned To: Fazil, Date Completed: 02-MAR-2017
File Aneela

CRBA FILES

Attached.

Status Source: System Assigned To: Day, Date Completed: 06-MAR-2017
Update Frankie

Proof of Citizenship

Citizenship Adjudicated for Case ID: TRT20170240541888Z Subject ID: TRT201702440978417
Citizenship: US CITIZEN Date Adjudicated: 06-MAR-17 Adjudicated by: DAYTN (TRT)

Status 06-MAR-2017

Update
Proof of Citizenship

Citizenship Adjudicated for Case ID: TRT20170240541888Z Subject ID: TRT201702440978447
Citizenship: NON-CITIZEN Date Adjudicated: 06-MAR-17 Adjudicated by: DAYTN (TRT)

System Day,

Frankie

Source: Assigned To: Date Completed:

Status 06-MAR-2017

Update
Proof of Citizenship

Citizenship Adjudicated for Case ID: TRT20170240541888Z Subject ID: TRT201702440978359
Citizenship: NON-CITIZEN Date Adjudicated: 06-MAR-17 Adjudicated by: DAYTN (TRT)

System Day,

Frankie

Source: Assigned To: Date Completed:

Status 06-MAR-2017

Update
Service status update

CRBA service status updated Service ID: TRT20170240541887ZSub-service ID: TRT20170240541889Z
Status updated to: DENIED By User: DAYTN Status Date: 06-MAR-17

System Day,

Frankie

Source: Assigned To: Date Completed:

Status 06-MAR-2017
Update

Service status update
Service status updated Service ID: TRT20170240541887Z Status updated to: Closed By User: DAYTN
Status Date: 06-MAR-17

System Day,

Frankie

Source: Assigned To: Date Completed:

Status 06-MAR-2017
Update

Case status update
Service status updated Case ID: TRT20170240541888Z Status updated to: Closed By User: DAYTN
Status Date: 06-MAR-17

System Day,

Frankie

Source: Assigned To: Date Completed:

Case No. 2:18-cv-00523-JFW-JCx (C.D. Cal.) - Administrative Record - AR 004
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#:3662

The United States Department of State - Bureau of Consular Affairs

ACS Activity Log

Report by LEHNEID on November , 02ND 2018 10:08 ET

Sensitive-But-Unelassified-(GBYI— Frf riorrProtected-trder-Fire-Pri Sct-of 49T~ 5HGE

Activity Log

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

S52a-as-amended)-
Case Source: System Assigned To: Processing, Date Completed: 01-MAR-2017
Note Automated
ECAS Status
ECAS Status changed from: [Fraud Referred To ECAS] to [Fraud ECAS Case Transferred]
Status Source: System Assigned To: Fazil, Date Completed: 24-JAN-2017
Update Aneela
New Case
A new case was created. - TRT201702440978600
Status Source: System Assigned To: Fazil, Date Completed: 24-JAN-2017
Update Aneela
New Citizenship Service Created
New Citizenship Service Created.
Name Source: System Assigned To: Fazil, Date Completed:
Check Aneela
Results
SSA Check not transmitted
SSA Check was not transmitted due to an invalid social security number.
Name Source: System Assigned To: Fazil, Date Completed: 24-JAN-2017
Check Aneela
Results

Name check executed 01/24/17 09:16 AM (UTC-05:00)

Name Check batch 1 executed 1/24/2017 9:16:17 AM (UTC-05:00) by FAZIL, ANEELA: Results for Subject
‘DI I, I, received 1/24/2017 9:16 AM (UTC-05:00): CLASS-E: 0 hit(s) (Complete) CLASP:
0 hit(s) (Complete) IPDB: 0 hit(s) (Complete) MIV: 0 hit(s) (Complete) SSA: 0 hit(s) (Complete) Total
CLASS-E Hits: 0 Total CLASP Hits: 0 Total IPDB Hits: 0 Total MIV Hits: O Total SSA Hits: 0

Case User 24-JAN-2017

Note
Pending -- DNA And School Transcripts

CRBA for child born in wedlock to US citizen father Applicant submitted a timely filed Ontario birth
certificate Parents submitted an Ontario marriage certificate, married 08/19/2010. Amcit Father presented
a valid US passport. ISRL Father presented valid ISRL passport. App is the son of a male same sex couple.
Because of the process of concieving the child, the fathers did not know who was the biological parent of
A-(Applicant). They were advised to get a DNA test and given a list of testing sites to get the test
done. Once the determination of biological parentage is done, it will be clear if A has a direct genetic
link to Amcit father, and if he automatically qualifies for US citizenship. School transcripts needed to
confirm Amcit father's physical presence in the US.

Source: Assigned To: Day,

Frankie

Date Completed:

Status
Update

Proof of Citizenship Data Updated

Modified by user: SACKDAJ Critical Field Removed: Evidence of Citizenship Field Removed: Evidence of
Citizenship - Passport Regular (PRI) Critical Field Removed: Evidence of Citizenship Field Removed:
Evidence of Citizenship - Passport Regular (PRI)

System Sackda, 25-JAN-2017

Joanna

Source: Assigned To: Date Completed:

Case No. 2:18-cv-00523-JFW-JCx (C.D. Cal.) - Administrative Record - AR 005
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Log Type:

Name:
Description:

Log Type:

Name:
Description:

Log Type:

Name:
Description:

Log Type:

Name:
Description:

Log Type:

Name:
Description:

Log Type:

Name:
Description:

Log Type:

Name:
Description:

Log Type:

Name:
Description:

Log Type:

#:3663

Status
Update

Photo Audit Scan Results

<FQScores THRESH_ID="FQT000000003" VERSION="2"><Enrollable ID="0"
SCORE="0"/><CompArtifacts ID="1" SCORE="-1"/><AlignConfidence ID="2" SCORE="0"/><HeadSize
ID="3" SCORE="-1"/><Contrast ID="4" SCORE="-1"/><ScanArtifacts ID="5" SCORE="-1"/><Interlaced
ID="6" SCORE="-1"/><SensorNoise ID="7" SCORE="-1"/><DigConfidence ID="8" SCORE="-
1"/><Centered ID="9" SCORE="-1"/><Cropping ID="10" SCORE="-1"/><Exposure ID="11" SCORE="-
1"/><ExposurelsOver ID="12" SCORE="-1"/><ExposureRatio ID="13" SCORE="-1"/><Focus ID="14"
SCORE="-1"/><MotionBlur ID="15" SCORE="-1"/><UnnaturalColor ID="16" SCORE="-
1"/><PhotoConfidence ID="17" SCORE="-1"/><EyesClear ID="18" SCORE="-1"/><GlareFree ID="19"
SCORE="-1"/><SunGlasses ID="20" SCORE="-1"/><EyesOpen ID="21" SCORE="-
1"/><ShadowInEyeSockets ID="22" SCORE="-1"/><UniLighting ID="23" SCORE="-1"/><HotSpots
ID="24" SCORE="-1"/><FacialShadows ID="25" SCORE="-1"/><BkgrndUniformity ID="26" SCORE="-
1"/><BkgrndBrightness ID="27" SCORE="-1"/><BkgrndShadows ID="28" SCORE="-1"/><FrontalPose
ID="29" SCORE="-1"/><SceneQConfidence ID="30" SCORE="-1"/><Faceness ID="31" SCORE="-
1"/><Texture ID="32" SCORE="-1"/><AlgoQConfidence ID="33" SCORE="-1"/><EyeDistance ID="34"
SCORE="0"/><Tilt ID="35" SCORE="0"/><Yaw ID="36" SCORE="-220"/><OverAll ID="37" SCORE="-
1"/></FQScores>

Source: System Sackda, 25-JAN-2017

Joanna

Assigned To: Date Completed:

Status
Update

Refer/View ECAS button selected

The Refer/View ECAS button was selected to refer the subject/service to ECAS by DAY, Frankie Service ID:
TRT201702440978604 Subsrv ID: TRT201702440978607

System Day, 28-FEB-2017

Frankie

Source: Assigned To: Date Completed:

Case Source: System Assigned To: Processing, Date Completed: 28-FEB-2017
Note Automated

ECAS Status

ECAS Status returned: [Fraud Referred To ECAS]

Case Source: System Assigned To: Processing, Date Completed: 01-MAR-2017
Note Automated

ECAS Status
ECAS Status changed from: [Fraud ECAS Case Transferred] to [Fraud ECAS Case Transferred]

Status
Update

Proof of Citizenship Data Updated

Modified by user: FAZIL Critical Field Added: Evidence of Identification Field Type Added: New Evidence of
Identification P3319402, Issue Date: 09-Nov-2016, Place of Issue: ONTARIO BIRTH CERT. Critical Field
Change: Citizenship Comments New Value: pg 405 261 919 ca Old Value: No Previous Value

System Fazil, 02-MAR-2017

Aneela

Source: Assigned To: Date Completed:

Status Source: System Assigned To: Fazil, Date Completed: 02-MAR-2017
Update Aneela

Product Deny Recommendation Comments

Subject not born to U.S. citizen father as per DNA results.

Status Source: System Assigned To: Fazil, Date Completed: 02-MAR-2017
Update Aneela

Product Status Changed

The Passport US Full : Book's Product Status was changed to Recommended For Denial.

Attach Source: User Assigned To: Fazil, Date Completed: 02-MAR-2017
File Aneela

PPT FILE

Attached.

Case Source: User Assigned To: Day, Date Completed: 06-MAR-2017

Case No. 2:18-cv-00523-JFW-JCx (C.D. Cal.) - Administrative Record - AR 006
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Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

Log Type:

Name:

Description:

#:3664
Note Frankie
Rec Denial
DNA shows no bio link between app and AmCit Father.
Status Source: System Assigned To: Day, Date Completed: 06-MAR-2017
Update Frankie
Product Denied Decision Comments
DNA shows no bio link between app and AmCit dad.
Status Source: System Assigned To: Day, Date Completed: 06-MAR-2017
Update Frankie
Product Status Changed
The Passport US Full : Book's Product Status was changed to Denied.
Snapshot  Source: System Assigned To: Day, Date Completed: 06-MAR-2017
Frankie
Snapshot Generated On: 06-Mar-2017
Subject Information: =================== Name: DJjJ}-5Jll} Personal

Information: Aliases: Passport Information: SSN: Gender: Male DOB: 16-Sep-2016 Age: 0 POB:
MISSISSAUGA, ONTAIRO CAN Mother's Maiden Name: Primary Household Contact: Yes Emergency

Recommendation Date: 02-Mar-2017 Recommended Denial By: FAZIL, ANEELA Recommended Denial
Comments/Overrides: Subject not born to U.S. citizen father as per DNA results. Decision Date: 06-Mar-
2017 Decision Denial By: DAY, Frankie Decision Denial Comments/Overrides: DNA shows no bio link
between app and AmCit dad. Passport Product Information: =================== Place of Birth
to Appear on Passport: Canada Endorsements:

Status
Update

Refer/View ECAS button selected

The Refer/View ECAS button was selected to refer the subject/service to ECAS by DAY, Frankie Service ID:
TRT201702440978604 Subsrv ID: TRT201702440978607

Source: System Assigned To: Day, 06-MAR-2017

Frankie

Date Completed:

Case
Note

ECAS Status
ECAS Status changed from: [Fraud ECAS Case Transferred] to [Fraud CLASS Lookout Associated]

Source: System Processing, 06-MAR-2017

Automated

Assigned To: Date Completed:

Attach Source: User Assigned To: Fazil, Date Completed: 06-MAR-2017
File Aneela

Denial Letter

Attached.

Status Source: System Assigned To: Fazil, Date Completed: 06-MAR-2017
Update Aneela

Citizenship Service Closed

Citizenship Service was closed on 1/24/2017 8:16:10 AM by FAZIL Citizenship Service was closed by
FAZIL on 3/6/2017 3:26:26 PM

Status Source: System Assigned To: Fazil, Date Completed: 06-MAR-2017
Update Aneela
Case Closed

Closed Case: TRT201702440978600 - Citizenship Service was closed by FAZIL on 3/6/2017 3:26:26 PM

Case 09-MAR-2017

Note
ECAS Status
ECAS Status changed from: [Fraud CLASS Lookout Associated] to [No Fraud]

Source: System Assigned To: Processing,

Automated

Date Completed:

Case No. 2:18-cv-00523-JFW-JCx (C.D. Cal.) - Administrative Record - AR 007
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Log Type: Status Source: System Assigned To: Ramsay, Date Completed: 21-MAR-2017
Update Margaret

Name: Refer/View ECAS button selected

Description: The Refer/View ECAS button was selected to refer the subject/service to ECAS by RAMSAY, MARGARET
Service ID: TRT201702440978604 Subsrv ID: TRT201702440978607

Log Type: Status Source: System Assigned To: Reffett, Date Completed: 05-FEB-2018
Update Larilyn
Name: Refer/View ECAS button selected

Description: The Refer/View ECAS button was selected to refer the subject/service to ECAS by REFFETT, LARILYN
Service ID: TRT201702440978604 Subsrv ID: TRT201702440978607

Case No. 2:18-cv-00523-JFW-JCx (C.D. Cal.) - Administrative Record - AR 008
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To: D Frankie (Terri)]DayTN@state.
From: Foaa B BB 2B AN D coomene 80 L 3Rl d BIHA4 2 F8yePagh 2 ?yeRByé 1301

Sent: Tue 1/24/2017 3:00:43 PM (UTC) #:3732
Subject: ART guidance

2014 Cable on ART cases

http://repository.state.gov/archive/2014/01/31/19fc8100-1c46-4101-97ce-4a4286a6e39a/14-STATE-10952.eml.PDF

7 FAM 1100 APPENDIX D

http://fam.a.state.gov/fam/07fam/07fam1100apD.htmI#M1100

Margaret S. Ramsay

Consul

U.S. Consulate General, Toronto
Tel: 416-595-1700 ext. 466

Official - Transitory
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From: SMART Archive
Sent: 1/30/2014 8:21:55 PM
To: svcSMARTBTSPOP6

Subject: POLICY CHANGE RELATED TO CHILDREN BORN ABROAD THROUGH ASSISTED REPRODUCTIVE
TECHNOLOGY (ART)

UNCLASSIFIED

MRN: 14 STATE 10952

Date/DTG: Jan 31, 2014 / 310123Z JAN 14

From: SECSTATE WASHDC

Action: TRIPOLI, AMEMBASSY IMMEDIATE ; JUBA, AMEMBASSY IMMEDIATE ; MINSK, AMEMBASSY
IMMEDIATE ; ALL DIPLOMATIC AND CONSULAR POSTS COLLECTIVEIMMEDIATE

E.O.: 13526

TAGS: CASC, CPAS, CVIS

Subject: POLICY CHANGE RELATED TO CHILDREN BORN ABROAD THROUGH ASSISTED

REPRODUCTIVE TECHNOLOGY (ART)

1. Summary: This ALDAC announces policy changes related to children born abroad through assisted
reproductive technology (ART). Currently, only genetic mothers (egg donors) are able to transmit
citizenship and immigration benefits to their children who are born abroad. Under the new policy,
birth mothers (gestational mothers) who are also the legal parent of the child will be freated the same
as genetic mothers for the purposes of citizenship and immigration benefits. Additional guidance will
follow. End summary.

2. Transmission of Citizenship at Birth via Genetic or Gestational U.S. Citizen Legal Mothers: The
Department of State and the Department of Homeland Security are now interpreting relevant U.S. law
fo permit acquisition of U.S. citizenship at birth based upon a genetic and/or gestational relationship to
a U.S. citizen legal mother at the fime and place of birth. See examples in paragraph 6.

3. Transmission After Birth under the Child Citizenship Act: Both departments are further interpreting
the Immigration and Nationality Act (INA) Sections 101(c), 320, and 322 (8 U.S.C. Sections 1101(c),
1431, and 1433), such that a “parent” includes a genetic or gestational legal parent, and a “child”
includes the child of a genetic or gestational parent who is also a legal parent at the time of the
child’s birth. This interpretation allows transmission of citizenship after birth by a U.S. citizen gestational,
legal mother who is not the genetic mother of the child to whom she gave birth.

4. Immigration of Children of Gestational, Legal Mothers: Under the new interpretation, INA Section
101(b) (8 U.S.C. Section 1101 (b)) treats a child as being born "in wedlock” under INA Section 101(b)(1)
(A) when the genetic and/or gestational parents are legally married to each other at the time of the
child’s birth and both parents are the legal parents of the child at the time and place of birth. A “child
legitimated” and a “legitimating parent or parents” in INA Section 101(b)(1)(C) includes a gestational
mother who is also the legal mother of the child.

The term “natural mother” in INA Section 101(b)(1)(D) includes a gestational mother who is the legal

CLASSIFICATION: UNCLASSIFIED L .
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mother of a child at the time and place of birth, as well as a genetic mother who is a legal mother of
the child at the time and place of birth.

5. Retroactive Application: The new policy will be retroactive. There will be cases in which children
born abroad to a gestational and legal mother were previously denied a citizenship or immigration
benefit under the prior interpretation. In such cases, parent(s) must submit a new application for their
child, if they wish to apply for a passport, Consular Report of Birth Abroad (CRBA), or other document.
The application must include sufficient evidence demonstrating that they meet all relevant statutory
and regulatory requirements as well all appropriate fees.

6. Case Examples:

A woman who gives birth abroad to a child that is not genetically related to her (i.e., the child was
conceived using a donor egg). and who is also the legal mother of the child at the tfime and place of
its birth, may fransmit U.S. citizenship to the child under Section 301 and Section 309 of the INA (8 U.S.C.
Sections 1401 and 1409).

A U.S. citizen who gives birth abroad to a child, but who is not the legal mother at the time and place
of birth, (i.e., a gestational surrogate) may not transmit citizenship. In this example, the child also would
not be born “in wedlock”. Under the new interpretation, a child is considered to be born “in wedlock™
for purposes of applying INA Section 301, when the child is born to persons who are:

(1) legally married to one another at the fime of the child’s birth;
(2) both the legal parents of the child at the time and place of the child’s birth; and
(3) the genetic and/or gestational parents of the child.

7. Forthcoming Additional Implementation Guidance. The FAM will be updated to reflect this policy
change shortly, and a separate ALDAC will be distributed announcing the FAM updates. In the
interim, use the guidance in this ALDAC.

8. CA will also post Frequently Asked Questions to the CAWeb under Overseas Citizen Services,
Citizenship and Passports in the near future.

9. Contact Points for Questions: Send questions regarding citizenship cases involving children born
abroad to a U.S. citizen gestational mother to Ask-OCS-L@state.gov. Please send questions relating to
immigrant visas for children born abroad to a gestational and legal mother to Matt McNeil in
CA/VO/L/A.

10. Minimize Considered.

Signature: Kerry
Drafted By: CA/OCS:Vogel, Lisa
Cleared By: CA:Sprague, Brenda

CA: Glazeroff, Josh
CA/OCS:Pettit, James

D

CA/OCS:Bernier-Toth, Michelle
CA/VO:Heflin, Don
CA/FPP:Schwartz, David

L/CA: Mitchell, Mary
WHA/EX:Rodriguez, Karen
EUR-IO/EX:Ballard, Juliana
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EAP/EX:Stanton, Karen
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7 FAM 1100 APPENDIX D

ACQUISITION OF U.S. CITIZENSHIP AT
BIRTH - ASSISTED REPRODUCTIVE
TECHNOLOGY

(CT:CON-615; 12-15-2015)
(Office of Origin: CA/OCS/L)

7 FAM 1110 APPENDIX D BIRTH ABROAD TO A
U.S. CITIZEN GESTATIONAL MOTHER WHO 1S
ALSO THE LEGAL MOTHER AT THE TIME SHE
GIVES BIRTH (BIRTH MOTHER, BUT NOT
GENETIC MOTHER)

(CT:CON-615; 12-15-2015)

a. A child born abroad to a U.S. citizen gestational mother who is also the legal
parent of the child at the time of birth in the location of birth, whose genetic
parents are an anonymous egg donor and the U.S. citizen husband of the
gestational legal mother, is considered for citizenship purposes to be a person
born in wedlock of two U.S. citizens, with a citizenship claim adjudicated under
INA 301(c).

b. A child born abroad to a U.S. citizen gestational mother who is the legal parent
of the child at the time of birth in the location of birth, whose genetic parents
are an anonymous sperm donor and the U.S. citizen wife of the gestational
legal mother, is considered for citizenship purposes to be a person born in
wedlock of two U.S. citizens, with a citizenship claim adjudicated under INA
301(c).

c. A child born abroad to a U.S. citizen gestational mother who is the legal parent
of the child at the time of birth in the location of birth, whose genetic parents
are an anonymous egg donor and the non-U.S. citizen husband of the
gestational legal mother, is considered for citizenship purposes to be a person
born in wedlock of a U.S. citizen mother and alien father, with a citizenship
claim adjudicated under 301(qg).

d. A child born abroad to a U.S. citizen gestational mother who is the legal parent
of the child at the time of birth in the location of birth, and who is not married
to the genetic mother or father of the child at the time of the child’s birth, is
considered for citizenship purposes to be a person born out of wedlock of a U.S.

7 FAM 1100 Appendix D Page 1 of 4
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citizen mother, with a citizenship claim adjudicated under INA 309(c).

7 FAM 1120 APPENDIX D BIRTH ABROAD TO A

SURROGATE OF A CHILD WHO IS THE GENETIC

ISSUE OF A U.S. CITIZEN MOTHER AND/OR U.S.
CITIZEN FATHER

(CT:CON-615; 12-15-2015)

a. For purposes of this section, the term “surrogate” refers to a woman who gives
birth to a child, who is not the legal parent of the child at the time of the child’s
birth in the location of the birth. In such a case, the surrogate’s citizenship is
irrelevant to the child’s citizenship analysis.

b. A child born abroad to a surrogate, whose genetic parents are a U.S. citizen
mother and her U.S. citizen spouse, is considered for citizenship purposes to be
a person born in wedlock of two U.S. citizen parents, with a citizenship claim
adjudicated under INA 301(c).

c. A child born abroad to a surrogate, whose genetic parents are a U.S. citizen
mother and anonymous sperm donor, is considered for citizenship purposes to
be a person born out of wedlock to a U.S. citizen mother, with a citizenship
claim adjudicated under INA 309(c). This is the case regardless of whether the
woman is married and regardless of whether her spouse is the legal parent of
the child at the time of birth.

d. A child born abroad to a surrogate, whose genetic parents are a U.S. citizen
mother and her non-U.S. citizen spouse, is considered for citizenship purposes
to be a person born in wedlock of a U.S. citizen mother and alien spouse, with a
citizenship claim adjudicated under INA 301(g).

e. A child born abroad to a surrogate, whose genetic parents are a U.S. citizen
father and his non-U.S. citizen spouse, is considered for citizenship purposes to
be a person born in wedlock of a U.S. citizen father and alien spouse, with a
citizenship claim adjudicated under INA 301(g).

f. A child born abroad to a surrogate, whose genetic parents are a U.S. citizen
father and anonymous egg donor, is considered for citizenship purposes to be a
person born out of wedlock of a U.S. citizen father, with a citizenship claim
adjudicated under INA 309(a). This is the case regardless of whether the man
is married and regardless of whether his spouse is the legal parent of the child
at the time of birth.

g. A child born abroad to a surrogate, whose genetic parents are a U.S. citizen
father and the surrogate (mother) who is not married to the U.S. citizen father
is considered for citizenship purposes to be a person born out of wedlock of a
U.S. citizen father, with a citizenship claim adjudicated under INA 309(a). Note

7 FAM 1100 Appendix D Page 2 of 4
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that in such a case, despite the genetic and gestational connection, the
surrogate mother is not the legal parent of the child at the time of birth, usually
pursuant to a surrogacy agreement.

7 FAM 1130 APPENDIX D ANONYMOUS
SPERM/EGG DONORS CANNOT TRANSMIT U.S.
CITIZENSHIP TO A CHILD

(CT:CON-615; 12-15-2015)

U.S. citizenship cannot be transmitted by an anonymous sperm or egg donor,
even if a clinic, sperm bank, or intended parent(s) purport to certify that the
sperm or egg was donated by a U.S. citizen. The applicant (or his or her parent,
applying on behalf of a minor applicant) bears the burden of demonstrating the
donor transmitting parent’s U.S. citizenship and fulfilment of each other statutory
requirement, and the evidence in support must be verified by the consular officer.
This will require cooperation from the donor(s) to establish the possible claim to
U.S. citizenship.

7 FAM 1140 APPENDIX D ESTABLISHING A
BIOLOGICAL RELATIONSHIP IN AN ART CASE
(CT:CON-615; 12-15-2015)

a. In most cases involving assisted reproductive technology there is no shortage
of documentation, and consular officers are free, as in any case, to ask for
appropriate supporting documentation that fits the circumstances of the case.

b. Examples of appropriate supporting documentation would be: certified hospital
records or physicians’ records where the procedure occurred and a sworn
statement from the physician who performed the procedure; medical records
documenting pre-natal care of the surrogate or the gestational mother;
medical records documenting underlying medical conditions that caused parent
to seek ART (i.e., infertility or injury); insurance documents or other types of
receipts documenting the payments made for the various different procedures.
DNA testing may be recommended depending on the other medical evidence
and circumstances of the case. (See 7 FAM 1100 Appendix A.)

c. In cases involving surrogacy, in addition to the medical records discussed
above, the intended parents are likely to have signed contracts or other legal
instruments with any of the following: fertility clinic, physician, laboratories, the
surrogate mother, and/or egg / sperm donor. These legal documents should
detail the various parties’ intentions with respect to future parental rights and
also about fees and payments to the various parties.

d. If consular officers are not satisfied with other evidence presented, they may
7 FAM 1100 Appendix D Page 3 of 4
UNCLASSIFIED (U)

Case No. 2:18-cv-00523-JFW-JCx (C.D. Cal.) - Administrative Record - AR 079



Ca@aSZeJZBJ(B/—@GBQBZBZ\TF\AGJGDdDBWR%%IEBIB&P)ﬂlQZH@eRBgééE P &geRBge: 1308

U.S. Department of State Foreign Affairs Manual Volume 7
Consular Affairs

ask to interview the surrogate and/or her spouse or other family members.

e. In cases involving a gestational and legal mother, in addition to the medical and
financial records discussed above, an officer could ask for photographs taken
during the pregnancy or following the birth or other physical mementos (such
as hospital bracelets). If the records are insufficient or the consular officer
suspects fraud, the officer may ask for a physical exam of the woman by a
panel physician.

f. Questions relating to family/genetic/blood relationships can be considered
intrusive and contacts with families in these circumstances may become
somewhat emotional. Interviews should always be conducted with
consideration for privacy and the sensitivity of the issues. Of course, when
there are fraud indicators, posts must ensure that discrepancies are reviewed
and resolved.

7 FAM 1150 APPENDIX D THROUGH 7 FAM 1190
APPENDIX D UNASSIGNED

7 FAM 1100 Appendix D Page 4 of 4
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7 FAM 1130
ACQUISITION OF U.S. CITIZENSHIP BY
BIRTH ABROAD TO U.S. CITIZEN PARENT

(CT:CON-674; 07-26-2016)
(Office of Origin: CA/OCS/L)

7 FAM 1131 BASIS FOR DETERMINATION OF
ACQUISITION

7 FAM 1131.1 Authority

7 FAM 1131.1-1 Federal Statutes
(CT:CON-349; 12-13-2010)

a. Acquisition of U.S. citizenship by birth abroad to a U.S. citizen parent is
governed by Federal statutes. Only insofar as Congress has provided in such
statutes, does the United States follow the traditionally Roman law principle of
“jus sanguinis” under which citizenship is acquired by descent (see 7 FAM 1111

a(2)).

b. Section 104(a) of the Immigration and Nationality Act (8 U.S.C. 1104(a)) gives
the Secretary of State the responsibility for the administration and enforcement
of all nationality laws relating to "the determination of nationality of a person
not in the United States."

7 FAM 1131.1-2 Applicable Statute
(TL:CON-68; 04-01-1998)

The law applicable in the case of a person born abroad who claims citizenship is
the law in effect when the person was born, unless a later law applies retroactively
to persons who had not already become citizens. Instructions in 7 FAM 1130 will
note when a law is retroactive.

7 FAM 1131.1-3 Delegation of Authority
(TL:CON-68, 04-01-1998)

Consular officers may decide cases involving acquisition of citizenship by birth
abroad. Desighated nationality examiners may also do so in connection with

7 FAM 1130 Page 1 of 7
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providing passport and related services. If guidance is needed, a case may be
submitted to the Department (CA/OCS) for decision or advisory opinion.

7 FAM 1131.2 Prerequisites for Transmitting U.S.
Citizenship

(CT:CON-636; 02-24-2016)

Since 1790, there have been two prerequisites for transmitting U.S. citizenship at
birth to children born abroad:

(1) At least one biological parent must have been a U.S. citizen when the child
was born. The only exception is for a posthumous child.

(2) The U.S. citizen parent(s) must have resided or been physically present in
the United States for the time required by the law in effect when the child
was born.

7 FAM 1131.3 Adoption By a U.S. Citizen Does Not
Automatically Result in U.S. Citizenship for the Child

(CT:CON-636; 02-24-2016)

a. Adoption of an alien minor by a U.S. citizen does not, in and of itself, result in
U.S. citizenship for the child. Adoption, however, is one way in which a U.S.
citizen father may be able to legitimate his biological child born out of wedlock
abroad for purposes of transmitting citizenship (see 7 FAM 1133.4-2 c(4)).

b. For provisions that govern the naturalization of adopted children, see 7 FAM
1157.

7 FAM 1131.4 A Biological Relationship, or Blood
Relationship, Is Required for a U.S. Citizen Parent of a
Child Born Abroad to Transmit U.S. Citizenship to the
Child

7 FAM 1131.4-1 Establishing Blood Relationship
(CT:CON-636; 02-24-2016)

a. The laws on acquisition of U.S. citizenship through a parent have always
contemplated the existence of a blood relationship between the child and the
parent(s) through whom citizenship is claimed. It is not enough that the child
is presumed to be the issue of the parents' marriage by the laws of the
jurisdiction where the child was born. Absent a blood relationship between the
child and the parent on whose citizenship the child's own claim is based, U.S.
citizenship is not acquired. The burden of proving a claim to U.S. citizenship,

7 FAM 1130 Page 2 of 7
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including blood relationship and legal relationship, where applicable, is on the
person making such claim.

b. Applicants must meet different standards of proof of blood relationship
depending on the circumstances of their birth:

(1) Section 309(a) INA (8 U.S.C. 1409(a)), as amended on November 14,
1986, specifies that the blood relationship of a child born out of wedlock to
a U.S. citizen father must be established by clear and convincing evidence.
This standard generally means that the evidence must produce a firm belief
in the truth of the facts asserted that is beyond a preponderance but does
not reach the certainty required for proof beyond a reasonable doubt.
There are no specific items of evidence that must be presented. DNA tests
are not required, but may be submitted and can help resolve cases in
which other available evidence is insufficient to establish the relationship.
For the procedures for establishing legal relationship to or legitimation by a
citizen father once blood relationship has been proven, see 7 FAM 1133.4.
(7 FAM 1100 Appendix A provides guidance regarding DNA tests.)

(2) The INA does not specify a standard of proof for persons claiming
transmission of U.S. citizenship based upon birth (a) in wedlock to a U.S.
citizen parent or (b) out of wedlock to a U.S. citizen mother. The
Department’s regulations also do not explicitly establish a standard of proof
in these two circumstances. Where no other standard of proof is explicitly
required by law, the Department applies the general standard of a
preponderance of the evidence. This standard means that the evidence of
the biological relationship is of greater weight than the evidence to the
contrary. In such a case, the evidence is credible and best accords with
reason and probability. Meeting the standard does not depend on the
quantity of evidence presented.

c. A man has a biological relationship with his child, or a "blood relationship" as
required in the current text of INA Section 309(a), when he has a genetic
parental relationship to the child. A woman may have a biological relationship
with her child through either a genetic parental relationship or a gestational
relationship. In other words, a woman may establish a biological relationship
with her child either by virtue of being the genetic mother (the woman whose
egg was used in conception) or the gestational mother (the woman who carried
and delivered the baby). (See 7 FAM 1100 Appendix D.)

d. Children born in wedlock are generally presumed to be the issue of that
marriage. This presumption is not determinative in citizenship cases, however,
because an actual biological relationship to a U.S. citizen parent is required. If
doubt arises that the U.S. citizen "parent" is biologically related to the child, the
consular officer is expected to investigate carefully. Circumstances that might
give rise to such a doubt include, but are not limited to:

(1) Conception or birth of a child when either of the alleged biological parents
was married to another person during the relevant time period;
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(2) Naming on the birth certificate, as father and/or mother, person(s) other
than the alleged biological parents; and

(3) Evidence or indications that the child was conceived at a time when the
alleged father had no physical access to the mother.

(4) If the child was conceived or born when the mother was married to
someone other than the man claiming paternity, a statement from the man
to whom the mother was married disavowing paternity, a divorce or
custody decree mentioning certain of her children but omitting or
specifically excluding the child in question, or credible statements from
neighbors or friends having knowledge of the circumstances leading up to
the birth may be required as evidence bearing on actual natural paternity.

(5) The child was born through surrogacy or other forms of assisted
reproductive technology. (7 FAM 1100 Appendix D provides guidance
about acquisition of U.S. citizenship by birth abroad and assisted
reproductive technology.)

e. In such cases, it is within the consular officer's discretion to request additional
evidence pursuant to 22 CFR 51.45.

7 FAM 1131.5 Suspected False or Fraudulent
Citizenship Claim of Minor Child

7 FAM 1131.5-1 General Guidance
(CT:CON-636; 02-24-2016)

Questions of possible parentage fraud must be handled sensitively. Necessary
efforts to enforce the citizenship laws may result in the Department being accused
of threatening the family unit and of jeopardizing the welfare of the child. Cases
of this kind often have public relations ramifications or give rise to congressional
interest. All such cases must be handled in a timely manner with consideration for
the family. Posts may provide information on visa eligibility in cases where it has
been proven that the child has no claim to U.S. citizenship and the parents wish to
take the child to the United States. Posts should suggest that parents consult a
lawyer knowledgeable in family law and U.S. immigration law.

7 FAM 1131.5-2 Paternity Issues
(CT:CON-636; 02-24-2016)

a. Issues of False or Fraudulent Paternity Claims: Paternity fraud is an
intentionally-filed claim to citizenship filed on behalf of a child said to have been
born to a U.S. citizen father who is not, in fact, the biological father of the child.
Paternity fraud is most commonly found in cases where the claimed biological
mother is an alien. In some cases, the alleged father believes that he is the

7 FAM 1130 Page 4 of 7
UNCLASSIFIED (U)

Case No. 2:18-cv-00523-JFW-JCx (C.D. Cal.) - Administrative Record - AR 084



Ca@aSEJBQ(S/—@OBQBZB:W\AGJ®dbwaﬁ9{)§%ﬁ%ﬂl&2ﬂ@geﬁagé%of%geﬂ@g@:11313

U.S. Department of State Fbreign Affairs Manual Volume 7
Consular Affairs

biological father in which case the claim is properly considered false rather than
fraudulent. In other cases, he knows that he is not the father, and intentional
fraud is involved. Circumstances that might indicate false or fraudulent claim
to paternity include, but are not limited to:

(1) The child was conceived at a time when there is doubt that the alleged
father had physical access to the mother;

(2) The mother admits, or there is other evidence, that she had physical
relationships with other men around the time of conception;

(3) The child allegedly was born prematurely, but its weight at birth appears to
indicate that it was a full-term baby;

(4) The physical characteristics of the child and of the alleged father do not
seem compatible; or

(5) There are discrepancies in the birth records.

(6) The record contains a DNA test that demonstrates that the putative father
is not genetically related to the child.

(7) The record contains a court order that indicates that another man is the
child's father.

b. How to Resolve Doubts: To ascertain the true circumstances surrounding the
child's conception and birth, the consular officer may wish to:

(1) Obtain available records showing periods of time when the alleged father
had physical access to the mother;

(2) Interview the parents separately to determine any differences in their
respective stories as to when and where the child was conceived. Often, in
separate interviews, one party will admit that the U.S. citizen is not the
parent;

(3) Interview neighbors and friends to determine the facts as understood
within the local community; and

(4) Advise DNA testing if the couple continues to pursue the claim even though
the facts as developed seem to disprove it. The propriety of requesting
DNA testing is discussed in 7 FAM 1100 Appendix A. If post disapproves
the application, enter the "N” lookout in the Consular Lookout and Support
System (CLASS) using the Passport Lookout Tracking System (PLOTS) as
explained in 7 FAM 1300 Appendix A and forward the application to
Passport Services for scanning and record keeping in accordance with 7
FAM 1337.

7 FAM 1131.5-3 Maternity Issues
(CT:CON-636, 02-24-2016)
a. Indications of Fraudulent Maternity Claims: Cases in which a U.S. citizen
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woman intentionally and falsely claims a child as her biological child for
citizenship purposes are relatively rare but can occur. The U.S. citizen woman,
alone or in collaboration with her spouse, claims that a foreign-born child is her
biological child, when instead she has adopted the child or otherwise, obtained
physical custody of the child. The false claim that the child is hers is made to
avoid full legal adoption and/or visa procedures and to instead fraudulently
document the child as a U.S. citizen. Circumstances that might indicate a
possibility of maternity fraud include, but are not limited to:

(1) The alleged mother arrived in the foreign country a few days before the
child's birth;

(2) The alleged mother is beyond normal child-bearing years;

(3) The child was born in a private home with the alleged mother unattended
or with only a midwife present;

(4) The alleged mother claims to have had no prenatal care and not to have
known the baby's due date;

(5) The alleged mother claims that the child was born prematurely in cases
where the documentation does not suggest a premature birth (e.g. due to
height/weight at birth) or the child's appearance suggests otherwise; and

(6) The physical characteristics of the child and of the alleged parents do not
seem compatible.

b. How To Resolve Doubts: If the post has any doubts about the child's
parentage, further inquiry and documentation are required. Posts should take
any of the following steps that seem appropriate or necessary:

(1) Establish that pregnancy did exist by, for example, requesting copies of
prenatal and post-natal records;

(2) Request any authorization letter given to the woman by her physician
stating that she could fly without endangering her health. Airlines may
refuse to assume responsibility for a woman who has reached an advanced
stage of preghancy and may request such a letter before allowing a
pregnant woman on board;

(3) Investigate the clinic or hospital where the birth allegedly occurred to
determine if it is a legitimate medical facility. Request medical records to
determine whether the woman was a patient, and is the biological mother
of the child;

(4) When the consular officer strongly suspects that a newborn child is not the
gestational child of the alleged mother, yet the alleged mother claims a
gestational (but not genetic) relationship, was adopted, request that the
woman undergo a physical examination as soon as possible by a physician
whom the post believes to be reliable. Physical evidence of pregnancy and
childbirth may be obvious for only a few weeks after the birth;
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(5) Contact the midwife or doctor who attended the birth to confirm
statements given by the alleged parents; and

(6) If doubts remain about the child's blood relationship to the alleged parents,
DNA tests might be useful (see 7 FAM 1100 Appendix A.)
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7 FAM 1100 APPENDIX E

BIRTH IN WEDLOCK, OF WEDLOCK, VOID
AND VOIDABLE MARRIAGES

(CT:CON-576, 05-05-2015)
(Office of Origin: CA/OCS/L)

7 FAM 1110 APPENDIX E INTRODUCTION
(CT:CON-521; 07-08-2014)

This Appendix focuses on what birth in wedlock means as that term relates to
acquisition of derivative U.S. citizenship through birth abroad.

NOTE ABOUT TERMS:

(1) For the purposes of acquisition of U.S. citizenship, filiation is the
blood relationship or kinship which exists between a child and the
child’s biological parents;

(2) A putative parent is an alleged parent; and

(3) Issue of a marriage or child of the marriage or similar words
indicate that the husband is the father of the child as a matter of law.

7 FAM 1120 APPENDIX E AUTHORITIES
(CT:CON-454; 04-15-2013)
a. Immigration and Nationality Act (INA):

(1) INA 101 (a) Definitions (8 U.S.C. 1101) provides:

(a) INA 101(a)(35) “The term “spouse”, “wife”, or “husband” does not
include a spouse, wife, or husband by reason of any marriage
ceremony where the contracting parties thereto are not physically
present in the presence of each other, unless the marriage shall have
been consummated.”

(b) INA 101(a)(39) “The term “unmarried”, when used in reference to any
individual as of any time, means an individual who at such time is not
married, whether or not previously married.”

(2) INA 101(c) Definitions as Used in title III INA provides:
(a) INA 101(c)(1) “The term "child" means an unmarried person under
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twenty-one years of age and includes a child legitimated under the law
of the child's residence or domicile, or under the law of the father's
residence or domicile, whether in the United States or elsewhere, and,
except as otherwise provided in sections 320, and 321 of title III, a
child adopted in the United States, if such legitimation or adoption
takes place before the child reaches the age of 16 years (except to the
extent that the child is described in subparagraph (E)(ii) or (F)(ii) of
subsection (b)(1)), and the child is in the legal custody of the
legitimating or adopting parent or parents at the time of such
legitimation or adoption.”

(b) INA 101(c)(2) “The terms “parent”, “father”, and “mother” include in
the case of a posthumous child a deceased parent, father, and mother.

(3) INA 301(8 U.S.C. 1401) (c), (d), (e), and (g) refer to birth of a person
outside of the United States “of parents ...” INA 301 does not mention
marriage expressly but implicitly references marriage with respect to INA
301(c), (d), (e), and (g) and also INA 308(2) when viewed in context of
the provisions of INA 309.

(4) INA 309 (8 U.S.C. 1409) refers to children born out of wedlock.

b. U.S. Domestic Law Regarding Marriage and Parentage: The Uniform Parentage
Act of 2000 (UPA), last revised in 2002, includes provisions in Section 204
regarding the presumption of paternity. Uniform laws are model acts which
U.S. states may enact in part or in their entirety. All states have not adopted
the UPA so individual state laws may still vary. Section 204 of the UPA
provides:

SECTION 204. PRESUMPTION OF PATERNITY.
“(a) A man is presumed to be the father of a child if:

(1) he and the mother of the child are married to each other and the child is
born during the marriage;

(2) he and the mother of the child were married to each other and the child
is born within 300 days after the marriage is terminated by death,
annulment, declaration of invalidity, or divorce, or after a decree of
separation;

(3) before the birth of the child, he and the mother of the child married each
other in apparent compliance with law, even if the attempted marriage is or
could be declared invalid, and the child is born during the invalid marriage or
within 300 days after its termination by death, annulment, declaration of
invalidity, or divorce, or after a decree of separation;

(4) after the birth of the child, he and the mother of the child married each
other in apparent compliance with law, whether or not the marriage is or
could be declared invalid, and he voluntarily asserted his paternity of the
child, and:

(a) the assertion is in a record filed with state agency maintaining birth
records;
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(b) he agreed to be and is named as the child’s father on the child’s birth
certificate; or

(c) he promised in a record to support the child as his own; or

(5) for the first two years of the child’s life, he resided in the same
household with the child and openly held out the child as his own.

(b) A presumption of paternity established under this section may be
rebutted only by an adjudication under Article 6.”

7 FAM 1130 APPENDIX E REBUTTABLE
PRESUMPTION OF PATERNITY
(CT:CON-521; 07-08-2014)

a.

All presumptions of paternity are rebuttable in appropriate circumstances.
(Uniform Parentage Act (1973), Prefatory Note, 9B U.L.A. 379 (2001).)

. Many states have enacted paternity statutes establishing a rebuttable

presumption of paternity where genetic test results report a paternity equal to
or greater than a designated percentage. (See 7 FAM 1100 Appendix A for
guidance about DNA testing.)

When the mother is living with her husband at the time of the child’s
conception, and the husband is not impotent or sterile, there is a conclusive
presumption under the laws of some states that the husband is the father of
the child. However, DNA tests along with other credible evidence can possibly
result in a finding of non-paternity.

. If there are indications that call into question the filiations, despite the

existence of a marriage, the consular officer must consult the Fraud Prevention
Manager and CA/FPP. See 7 FAM 1131.4 Blood Relationship Essential. If doubt
arises that the citizen putative "parent" is related by blood to the child, the
consular officer is expected to investigate carefully. Circumstances that might
give rise to such a doubt include:

(1) Conception or birth of a child when either of the alleged biological parents
was married to another;

(2) Naming on the birth certificate, as father and/or mother, person(s) other
than the alleged biological parents; and

(3) Evidence or indications that the child was conceived at a time when the
alleged father had no physical access to the mother.

If the child was conceived or born when the mother was married to someone
other than the man claiming paternity, a statement from the man to whom the
mother was married disavowing paternity, a divorce or custody decree
mentioning certain of her children but omitting or specifically excluding the
child in question, or credible statements from neighbors or friends having
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knowledge of the circumstances leading up to the birth may be required as
evidence bearing on actual natural paternity. If the Department (CA) is not
satisfied by a preponderance of the evidence that filiation exists, the putative
parent(s) may submit DNA evidence following procedures in 7 FAM 1100
Appendix A and the CA Internet page on DNA and Parentage Testing. See 7
FAM 1160 Appendix E for further guidance on adjudication.

NOTE:
CA/FPP’'s CAWeb Intranet Relationship Fraud feature.

CA/FPP’s Intranet Fraud Digest includes other information about
relationship fraud. For example: Relationship Fraud in Yemen;
Marriage Fraud Dangerous and Pervasive.

7 FAM 1140 APPENDIX E “"IN WEDLOCK"” AND

“OF WEDLOCK"”

(CT:CON-521;, 07-08-2014)

a. The term "Birth in Wedlock” has been consistently interpreted to mean birth
during the marriage of the biological parents to each other.

b. This includes a child conceived before the marriage but born during the
marriage.

c. To say a child was born "in wedlock" means that the child’s biological parents
were married to each other at the time of the birth of the child.

d. In the case of a marriage terminated by dissolution, death, or annulment, the
term “of wedlock” still includes a biological child conceived during the marriage
and born within 300 days after termination of the marriage.

e. If a married woman and someone other than her spouse have a biological child
together, that child is considered to have been born out of wedlock. The same
is true for a child born to a married man and a person other than his spouse.

7 FAM 1150 APPENDIX E VOID AND VOIDABLE

MARRIAGES

(CT:CON-576; 05-05-2015)

a. A marriage that does not conform to the laws of the country or state in which it
was performed generally is voidable and may be declared void by an

appropriate authority, usually a court in the jurisdiction where the marriage
occurred.

b. Prior to such a declaration, the marriage usually is considered valid for all
purposes. Even after a marriage is voided, the children's status usually is not
7 FAM 1100 Appendix E Page 4 of 7
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affected. In the United States, for example, every state considers children of a
void marriage to be legitimate.

Some marriages are considered void ab initio (from the beginning), as opposed
to voidable. 7 FAM 1160 Appendix E provides further guidance about
adjudication. Questions from posts abroad about this subject must be referred
to Ask-OCS-L@state.gov.

. Except where Federal statute provides to the contrary, the U.S. Supreme Court

held that marriages (not polygamous or incestuous, or otherwise declared void
by statute) if valid by the law of the state where entered into, will be
recognized as valid in every other jurisdiction (Meister v. Moore, 96 U.S. 76
(1878); Travers v. Reinhardt, 205 U.S. 423, 440 (1907).

. U.S. embassies and consulates abroad must have available a copy of the

consular district's local laws on marriage and legitimation:

(1) If for any reason a marriage does not appear to have been valid,
legitimation is a determining factor in the citizenship claim and a U.S.
domicile cannot be identified, the consular officer will consult local law in
an attempt to determine if children born of a void marriage are considered
legitimate (see the Foreign Legitimation Law Chart on the CAWeb),

(2) If the child is not considered legitimate, the consular officer must
determine that the marriage was declared void by an appropriate authority
before denying the child’s claim;

(3) A post considering a case involving legitimation in a third country must
seek information on the laws of that country from the embassy of that
country or from the U.S. embassy or consulate in that country; and

(4) If any of the above inquiry are inconclusive or questionable, posts abroad
must consult CA/OCS/L (Ask-OCS-L@state.gov) as soon as possible. 7
FAM 1160 Appendix E provides further guidance about adjudication.
Domestic passport agencies and centers see 7 FAM 1170 Appendix E.

A law that declares legitimate a child born during a void marriage presumes
that the marriage ceremony took place before the child's birth unless the law
specifically mentions children born before the marriage. Cases that involve
void marriages occurring after a child's birth must be referred by posts abroad
to CA/OCS/L (Ask-OCS-L@state.gov).

7 FAM 1160 APPENDIX E ADJUDICATION
(CT:CON-521; 07-08-2014)
a. In most acquisition of U.S. citizenship by birth abroad cases, adjudication of

whether a citizenship claim comes within the scope of INA 301 (8 U.S.C. 1401)
or rather INA 309 (8 U.S.C. 1409) will be clear. The parents will present a
marriage certificate certified by the civil registry authority responsible for
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maintaining marriage certificates as proof of marriage, and adjudication will
proceed in a straightforward way.

b. On rare occasions, you may be confronted with an acquisition of citizenship
adjudication in which a child is born during the course of a marriage but one or
both the spouses advise that the biological father is another person not married
to the biological mother. The following documents must be submitted:

(1) The child’s birth certificate certified by the civil registry authority
responsible for maintaining birth certificates;

(2) Form DS-5507 notarized Affidavit of Parentage, Physical Presence and
Support executed by the mother and the person she claims is the father;

(3) An notarized affidavit executed by the husband denying paternity;

(4) Evidence of access by the putative father at probable time of conception
including, for example, entry/exit stamps in passports, airline/hotel
receipts, travel orders, etc.;

(5) Evidence of lack of access by the husband at probable time of conception.
For example, evidence that the husband was not in the country such as
overseas military assignment, imprisonment, etc.; and

(6) In addition, the family may submit DNA tests in accordance with
procedures set forth in 7 FAM 1100 Appendix A.

c. For posthumous children, see 7 FAM 1180.

d. If there is indication of fraud, consular officers must consult post’s Fraud
Prevention Manager and CA/FPP. Domestic passport agencies and centers must
consult their Fraud Prevention Managers in accordance with 7 FAM 1170
Appendix E.

e. If a spouse contacts a post denying paternity after a passport or Consular
Report of Birth of a U.S. Citizen Abroad has been issued, obtain a sworn
statement from the individual and contact CA/OCS/L (Ask-OCS-L@state.gov)
for guidance.

f. If the foreign birth certificate lists the husband, post must include in analysis of
the case whether it is possible to obtain an amended birth certificate. This is
not feasible in all cultures. For example, in some cultures a woman could be
killed for such an admission.

g. Questions about void and voidable marriages, polygamy and common law
marriage are extremely rare but usually complex. They may be brought to the
attention of CA/OCS/L (Ask-OCS-L@state.gov).

7 FAM 1170 APPENDIX E PASSPORT AGENCIES
AND CENTERS ADJUDICATION AND QUESTIONS
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(CT:CON-576; 05-05-2015)

The issues addressed in this Appendix arise primarily in the overseas adjudication
context. Should such a question come to light in an application under
consideration by a passport agency or center, follow the adjudication guidance
provided in 7 FAM 1160 Appendix E, but consult Passport Services’ Office of
Adjudication, Policy Division (CA/PPT/S/A/AP) at AskPPTAdjudication@state.gov
and your Fraud Program Manager for guidance.

7 FAM 1180 APPENDIX E AND 1190 APPENDIX E
UNASSIGNED
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7 FAM 1100 APPENDIX A

DEOXYRIBONUCLEIC ACID (DNA) TESTING
AND CITIZENSHIP

(CT:CON-576, 05-05-2015)
(Office of Origin: CA/OCS/L)

7 FAM 1110 APPENDIX A INTRODUCTION AND
AUTHORITIES
(CT:CON-335; 06-22-2010)

a.

This Appendix provides guidance to passport agencies and centers and U.S.
embassies and consulates abroad about citizenship adjudication and the use of
DNA testing to establish the requisite relationship between the U.S. citizen
putative or alleged parent and a child claiming derivative U.S. citizenship.

. 7 FAM 1130 provides guidance regarding adjudication of a citizenship claim for

a child born abroad attempting to establish a derivative claim to U.S. citizenship
through a U.S. citizen parent. 7 FAM 1160 (under development) provides
guidance about citizenship and Assisted Reproductive Technology (ART).

The statutory requirement that an applicant may use DNA testing to prove the
relationship between the U.S. citizen parent and the child is in Section 1993 RS,
Section 201(g) of the Nationality Act of 1940 (NA), and Section 301(g) INA (“a
person born ... of parents”). Determining whether a claimant meets this statute
to establish a derivative claim to U.S. citizenship can usually be accomplished
by review of documentary evidence provided by the claimant.

. Genetic testing is most commonly used to verify a parent/child relationship in

conjunction with a citizenship case or an immigrant visa application, when other
forms of credible evidence are insufficient (9 FAM 42.44, Notes). However, due
to the expense, complexity, and logistical delays inherent in parentage testing,
genetic testing should be used only if other credible proof does not establish to
the satisfaction of the adjudicating officer that the relationship exists.

. When genetic testing appears warranted, the consular officer or passport

specialist (with concurrence of the supervisor) may advise the applicant that
genetic testing may establish the validity of the relationship. Such testing is
entirely voluntary, and all costs of testing and related expenses must be borne
by the applicant and paid to the laboratory in advance. The applicant must be
cautioned that submitting to testing does not at all guarantee the subsequent
issuance of a U.S. passport, and that the results of DNA testing may rather
preclude issuance. Standard language for communicating with applicants about
7 FAM 1100 Appendix A Page 1 of 12
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DNA testing is available in the Passport Services’ Information Request Letter
(IRL). General guidance about CA requirements for DNA parentage testing is
available on the CA Internet page.

Who should be tested: If at all possible, the child, mother, and father should
all be tested. In the event of the death of one or both parents, the AABB-
accredited testing facility will provide specific guidance regarding the utility of
testing of other relatives.

NOTE: Why test the mother? DNA relationship/parentage testing favors
testing the child and both the mother and father to ensure that the child
is actually the child of the two alleged parents—that is, to rule out
cousins, unrelated children, etc. The Bureau of Consular Affairs (CA)
follows this practice even if the citizenship claim is through the U.S.
citizen father. Including the biological mother in any DNA paternity test
strengthens test results. Whenever possible, the mother should submit
DNA samples as a participant. Testing the mother's DNA increases the
likelihood of a conclusive result for any DNA test, including DNA tests for
paternity, siblings, grandparents, etc.

g. 7 FAM 1100 Appendix A authorities are:

(1) INA Section 301 (8 U.S.C. 1101);

(2) INA Section 309 (8 U.S.C. 1109);

(3) 22 CFR 50.2: Determination of U.S. nationality of persons abroad;

(4) 22 CFR 51.40: Burden of proof is upon the applicant to establish a claim to
U.S. citizenship;

(5) 22 CFR 51.41: Every application shall be accompanied by evidence of the
U.S. nationality of the applicant;

(6) 22 CFR 51.54: Requirement of additional evidence of U.S. citizenship;

(7) 22 CFR 51.28: Any adjudicating official may require additional evidence of
identity;

(8) Section 201(g) of the Nationality Act of 1940 (NA); and
(9) Section 1993 of the Revised Statutes (RS).

7 FAM 1120 APPENDIX A BURDEN OF PROOF
FOR ESTABLISHING U.S. CITIZENSHIP AND DNA

TESTING
(CT:CON-335; 06-22-2010)

a. Applicants for U.S. passports and Consular Reports of the Birth Abroad of a
Citizen of the United States have the burden of proving by a preponderance of
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the evidence, also known as balance of probabilities, their identity (22 CFR
51.23) and that they are citizens of the United States (22 CFR 51.40). The
standard is met if the proposition is more likely to be true than not true.
Effectively, the standard is satisfied if there is greater than a 50 percent chance
that the proposition is true. Nothing contained in 22 CFR 51.42 through 51.46
shall prohibit the consular officer or the passport specialist from requiring an
applicant to submit additional evidence deemed necessary to meet this
standard to establish U.S. citizenship or nationality (see 22 CFR 51.45).

b. 8 U.S.C. 1409 (a)(1) (INA 309(a)(1)) provides that for a person born abroad
out of wedlock to a U.S. citizen father, a blood relationship between the person
and the father is established by clear and convincing evidence. This is an
intermediate level of burden of persuasion sometimes employed in U.S. civil
procedure. In order to prove something by "clear and convincing evidence" the
party with the burden of proof must convince the trier of fact that it is
substantially more likely than not that the thing is in fact true. This is a lesser
requirement than "proof beyond a reasonable doubt" which requires that the
trier of fact be close to certain of the truth of the matter asserted, but a stricter
requirement than proof by "preponderance of the evidence," which merely
requires that the matter asserted seems more likely true than not.

c. DNA paternity/maternity testing reliability has advanced to the industry-
accepted standard of 99.5 percent. When the mother and father of the child
are tested, consular officers may only accept test results reporting a 99.5
percent or greater degree of certainty with respect to paternity/maternity in
citizenship cases. However, a test that supports paternity/maternity to a
degree less than 99.5 percent generally can be followed by retests to determine
if the 99.5 percent accuracy can be achieved.

NOTE: It is also possible to reach 99.5% certainty or better on sibling
tests, although it is not possible to do it consistently enough for the
testing to be conclusive.

d. In cases where an alleged mother or father are deceased, missing, or
unavailable to participate in genetic testing, both of the paternal or maternal
grandparents can be tested in order to determine the likelihood of
grandparentage. In a case where both grandparents are not available to
contribute samples, a Family Reconstruction Test must take place.
Reconstruction can include any known biological family members of the possible
father or possible mother, including their siblings. This type of DNA testing is
referred to as avuncular DNA analysis. Unlike a DNA paternity test which will
always provide a conclusive result, avuncular DNA tests are different. It is not
possible to achieve a 99.5 percent result in avuncular DNA analysis. However,
CA will accept as probative DNA test results involving siblings, grandparents,
aunts and uncles, etc., for U.S. citizenship, if the testing facility confirms that
such test is able to produce meaningful results.
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NOTE: This differs from the 9 FAM 42.44 N4, paragraph c, policy
guidance due to the differing burden of proof and evidentiary standard in
citizenship cases.

7 FAM 1130 APPENDIX A SELECTION OF AN
AABB LAB
(CT:CON-407; 06-29-2012)

a.

CA requires that any DNA for citizenship purposes must be processed by a lab
that is accredited by the American Association of Blood Banks (AABB).

Names of AABB accredited labs are available on the AABB Web page.

The list of laboratories on that site is based on the physical location of the lab's
headquarters but that the operations of most labs are not restricted to that
location.

Many of the laboratories operate nationally, therefore the applicant/parent
should be able to choose from the full list of AABB laboratories which conduct
DNA testing.

Claimant must select and contact the AABB-accredited lab: The claimant must
select an AABB-accredited laboratory, contact the lab directly, and make the
necessary arrangements for conducting the genetic test, including payment for
all tested parties.

Third-party vendors prohibition:

(1) Under no circumstances can claimants use third-party vendors to select
their lab, arrange appointments, or transport the specimens outside of the
lab chain-of-custody controls;

For example: An applicant must independently choose his or her own
AABB lab, make the appointment, and go to the collection site directly.
The collection site must then send the specimen to the main AABB lab
testing site directly, through the lab’s internal controlled system.

g.

(2) Third-party vendors include, but may not be limited to, private companies
or clearinghouses that serve as intermediaries to make appointments on
behalf of claimants; and

(3) The authority for collecting DNA specimens in the United States resides
exclusively with the AABB labs and their directly affiliated collection sites.

Test kits may not be sent to claimants: Under no circumstances should
claimants, including those in the United States, directly receive test kits for
themselves or derivative claimants. The DNA samples for the claimant must be
collected at the designated AABB testing site, lab, or clinic (generally in the
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United States). The AABB laboratory selected by the claimant will send a test
kit, including a pre-paid, pre-addressed return envelope and explicit sampling
instructions, directly to the consular section for testing of a claimant.

h. Reporting anomalies: Posts must report to CA/OCS/L any anomalies, such as
claimants traveling unusual distances to get to a collection site when other
collection sites are available closer to them. CA/OCS/L will coordinate with FPP
in the event there are indications of possible fraud.

7 FAM 1140 APPENDIX A DNA TESTING
COLLECTION METHOD
(CT:CON-335; 06-22-2010)

a. DNA testing is now used in over 99 percent of all parentage tests performed by
AABB accredited labs.

b. The types of tests used by the DNA scientific community continues to evolve,
but currently, the Polymerase Chain Reaction-Short Tandem Repeat (PCR-STR)
and the Restriction Fragment Length Polymorphism (RFLP) methods are the two
tests that the Department believes to be the most advanced, offering the best
results.

c. Preferred specimen collection technique:

(1) The preferred specimen collection technique for DNA testing is by buccal
(cheek or mouth cavity) swab. When buccal swabs are taken, cells are
collected from the inside cheek using a long cotton swab. Cheek swabs are
preferred over blood samples because they are easier to collect,
noninvasive, painless, and easier to ship. The accuracy of a DNA test
conducted with a cheek swab is equivalent to a test conducted using a
blood test, and does not present the same biohazards as blood samples.
Inform panel physicians and lab technicians that this is the preferred
collection method for citizenship cases. The physicians or technicians
collecting the specimens should follow the same CDC standards as they
would if collecting swabs at their clinic or lab; and

(2) Under no circumstances should consular officers or domestic passport
agencies or centers attempt to collect samples themselves.

7 FAM 1150 APPENDIX A STANDARDS FOR
COLLECTION OF DNA SAMPLES ABROAD
(CT:CON-449; 03-25-2013)

a. Though advanced, DNA results are only accurate if strict standards are followed
for every sample collected. The AABB establishes standards for relationship
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testing, and the Department of State follows these standards for use in the
collection of DNA samples abroad to verify relationships for citizenship
purposes.

. There are four essential elements that must be understood and maintained to
protect the integrity of the DNA collection and relationship testing procedures:

(1) As DNA testing is voluntary, the individual being tested must consent to
the testing;

(2) The identity of the individual being tested must be verified and confirmed
by a cleared American;

(3) The integrity of the sample must be maintained through a strict chain of
custody; and

(4) The actual collection of the DNA sample must be witnessed by a cleared
U.S. citizen Department of State employee.

. Effective immediately, all DNA collections abroad must take place at the
embassy or consulate and not at the panel physician's office or other lab
facility. Department of State medical officers may not collect biological samples
for genetic testing purposes. Furthermore, under no circumstances should
consular officers attempt to collect samples themselves. All sample collection
must be done by medical personnel employed by the panel physician.

. Each panel physician's office must recommend several lab technicians who will
then be cleared and approved by post. The completion of a CLASS name check
and review of previous visa application(s) and RSO records is the minimum
required clearance to approve a lab technician for operation inside the
consulate. Post should take factors including multiple visa refusals into
consideration prior to clearing the technician for conducting DNA testing.

. Post must choose a site in the consular section for collection of the buccal swab.
The collection must be witnessed by the consular officer or another cleared
American, and in certain circumstances, section management as well. Posts
may wish to explore privacy options, including (but not limited to) privacy
booths, interview windows with a curtain separator for privacy, or a regular
interview window. Regardless of the final collection location, both the applicant
and medical technician must be in the immediate presence of the cleared U.S.
citizen employee witness at all times.

Any U.S. citizen employee of the consular section, possessing a valid "Secret"
or higher national security clearance may serve as the cleared U.S. citizen
witness for DNA tests. At post's discretion, locally employed staff (LES) may
accompany the cleared U.S. citizen to witness the collection. However, a
cleared U.S. citizen must be the official witness of DNA testing procedures.

. Post must observe the guidelines outlined herein in order to maintain clear
chain of custody, including a log to monitor accountability through all steps.
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i. DNA procedures should be posted on the post's Web sites as general
information to the public, and updated annually. Any questions about what
should be included in this information should be directed to CA/OCS/L (Ask-
OCS-L@state.gov).

j. Any additional post-specific internal controls and procedures involving DNA
testing, not included in this Appendix must be approved in advance by
CA/OCS/L and CA/FPP.

7 FAM 1160 APPENDIX A GENETIC TESTING
PROCEDURES
(CT:CON-335; 06-22-2010)

a. Selection of a laboratory: The applicant and others to be tested must select the
AABB-accredited laboratory, contact the laboratory directly, and make the
necessary arrangements (including payment) for conducting the genetic test.
The use of an AABB-accredited laboratory is required for applications before
domestic passport agencies and centers and U.S. embassies and consulates
abroad.

b. Domestic Passport Agency/Center procedures: Domestic passport
agencies/centers do not observe the collection of samples and procedures
established by the AABB-accredited testing facility should be followed for
collection of testing samples domestically. This is the responsibility of the
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laboratory conducting the testing in coordination with the facility collecting the
sample. If a sample is to be collected from a family member abroad, the
procedures outlined in this section should be followed.

NOTE: Domestic passport agencies/centers may only accept DNA tests
conducted by an AABB-accredited testing facility performed on samples
taken by local technicians approved/authorized by the AABB.

c. DNA testing procedures at U.S. embassies and consulates:

(1)
(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

The applicant/putative parent selects AABB-accredited lab;

The selected AABB lab sends the applicant DNA testing kit(s) directly to the
consular section;

The accountable consular officer (ACO) checks in all test kits on the DNA
accountability log upon receipt in the consular section. This consists of
ensuring that the kit has not been opened or damaged and if the kit
includes a seal, confirming the kit seal is intact, adding the kit to the
accountability log stored in the ACO safe, and storing it in the ACO safe or
a bar-lock cabinet. The safe where the DNA kits are stored must be
accessible only to the ACO or designated backup;

Once the ACO records receipt of the collection kit, the consular section
must contact the applicant to schedule an appointment date for DNA
collection and tell the applicant that he or she must bring his or her
passport and a photograph;

On the DNA collection appointment date, a lab technician from the panel
physician's office must come to the consular section to collect the DNA
sample(s);

Immediately prior to the testing, the ACO checks the test kit out of the
safe and gives it to the cleared U.S. citizen employee witness who will
witness the collection, recording the cleared U.S. citizen employee
witness's name in the accountability log. The withess verifies that the kit is
unopened, and if applicable, the seal is intact. The cleared U.S. citizen
employee witness is responsible for the custody of the testing materials
until he or she applies the security seal to the mailing package;

The cleared U.S. citizen employee witness should review the instructions
sent by the AABB lab prior to the DNA collection, so as to be familiar
enough with the sample collection technique to recognize if it is not being
executed properly by the lab technician;

At the time of testing, the cleared U.S. citizen employee witness must have
the medical technician and applicant/beneficiary come to the interview
window or designated location within the consular section, one applicant at
a time;

The cleared U.S. citizen employee witness must personally verify the
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identity of the donor through:

(a)
(b)

Presentation of passport; and

Verifying that the applicant signs on the back of his or her photograph
for attachment to the chain-of-custody document(s);

(10)Once the identity of the applicant has been confirmed, the cleared U.S.
citizen employee witness must do the following:

(a)

(b)
(c)
(d)

Collect the signed applicant photograph and supporting documents
from the applicant;

Provide the sealed DNA kit to the lab technician or panel physician;
Witness the collection of the buccal swab from the donor/applicant;

Legibly record required information on chain-of-custody documents
(this function may not be performed by LES or an outside party);

NOTE: Minimal chain of custody requirements include, but are not
limited to:

Date and time of the sample collection;

Name and signature of lab technician conducting the swabs. Name is
verified with the technician's ID badge or card;

Name and signature of the cleared American witness; and

Other specific information required by the AABB laboratory as indicated in
the kit instructions.

(e)

(f)

(9)

Witness the lab technician placing the completed DNA sample into the
protective sleeve or pouch provided by the lab, accept the specimen
from the lab technician or panel physician, and personally seal and
sign the sample in accordance with the kit instructions;

Seal the specimen in the pre-paid shipping envelope provided by the
lab. The sample must be in the direct possession of the same cleared
U.S. citizen employee who witnessed the sample collection until the
return mailing envelope is sealed in accordance with the instructions
from the lab or shipping company;

Record in the applicant's case notes:

() His or her name as withess to the collection;

(i) Date and time of sample collection;

(iii) The name of the lab technician (from ID badge or card);

(iv) The name of the lab or panel physician where the technician is
employed; and
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(v) A clear description of the relationship(s) being tested (e.g.,
probability that the tested mother or father is the mother/father
of the child tested);

(h) Scan all chain-of-custody documents into the American Citizen
Services (ACS) or Passport Lookout Tracking System (PLOTS) systems
and associate them with the applicant's case. Be sure that the
information provided to the AABB lab clearly defines the relationship(s)
to be tested. The request should be specific, not "are the parties
related?", but rather "is the individual the mother/father of the tested
applicant?"; and

(i) The passport application (or Report of Birth Application) scanned into
the Passport Issuance Electronic Record System (PIERS) must include
the DNA test results and all associated documents; and

(11)For reporting purposes, DNA cases must be annotated in the
text/comments fields as referrals to the Fraud Prevention Unit (FPU) in
both the ACS and TDIS systems. The case must indicate that the reason
for the referral is that the case is pending DNA testing.

7 FAM 1170 APPENDIX A STORING AND
SHIPPING OF DNA SAMPLES
(CT:CON-335; 06-22-2010)

a. Once the test is completed, the DNA samples must be placed into the pre-paid
shipping envelope, sealed, and shipped as soon as possible—preferably the
same day. The shipping envelope may not be shipped through the local mail
services and must be shipped by a company similar to FedEx or DHL. The
cleared U.S. citizen employee must ensure that all documentation, including
supporting forms, photos of the donors, chain-of-custody documents, etc.,
requested in the test kit, accompany the specimen. Once the kit is sealed, the
cleared U.S. citizen employee is responsible for delivering or ensuring pick-up
of the test kit(s) by the mail service. He or she is responsible for the kits until
they are turned over for shipment.

b. All DNA samples must be shipped within 24-48 hours after collection is
complete. If kits cannot be shipped on the same day the sample is collected,
then the sample must be returned to the accountable consular officer (ACO) for
storage until it is released for shipment. The DNA sample kit and all chain-of-
custody materials are controlled items and must be stored securely, at
minimum in a bar-lock safe, until the kit is shipped back to the U.S.-based lab.

c. When the test kit is shipped, a receipt for all kits must be collected from the
shipper, the shipment date and tracking number must be entered into the case
notes, and the air bill must be scanned into the appropriate case records.

7 FAM 1100 Appendix A Page 10 of 12
UNCLASSIFIED (U)

Case No. 2:18-cv-00523-JFW-JCx (C.D. Cal.) - Administrative Record - AR 104



OC3ase2 2 830063 33FMAGTC 8?@8?&%%3556?@9312%99 PRgge23@0287 PRggdDD

U.S. Department of State Foreign Affairs Manual Volume 7
Consular Affairs

d. Under no circumstances may posts use the diplomatic pouch or local mail
services to return samples to the testing laboratory.

7 FAM 1180 APPENDIX A COMMUNICATING THE
TEST RESULTS

(CT:CON-335; 06-22-2010)

a. In all phases of testing, communication of the results of the test must be
directly between the laboratory and the consular officer and/or U.S. citizen
State Department employee designated by the Assistant Secretary for Consular
Affairs, including professional adjudication specialists at posts abroad or the
senior passport specialist at a domestic passport agency/center and the
laboratory.

b. AABB laboratories will send all test results directly to consular sections or
passport agencies/centers in envelopes sealed with the same type of security
tape used when the samples are taken. Only a consular officer or U.S. citizen
State Department employee designated by the Assistant Secretary for Consular
Affairs, including professional adjudication specialists at posts abroad or the
senior passport specialist at a domestic passport agency/center may open the
sealed envelopes and perform step (1) below:

(1) A cleared U.S. citizen receives and opens the sealed DNA results letter, and
enters the results of the test into the case notes annotated on the
application and citizenship worksheet, taking care to record the probability
of relationship determined by the testing;

(2) After the results are entered into the case notes by a cleared American, the
results must be scanned into the case record. For posts abroad, an LES
may do the scanning provided that the results have already been entered
into the case notes; and

(3) Since the applicant bears full financial responsibility for testing, we have no
objection to that person also receiving a copy of the results directly from
the laboratory or panel physician. Post should not give copies of DNA test
results directly to applicant or other parties without express consent from
the Department.

7 FAM 1190 APPENDIX A REPORTING POSSIBLE
COMPROMISE OF DNA SAMPLE OR RESULTS
(CT:CON-576; 05-05-2015)

a. Under no circumstances can any other party, including those being tested, be
permitted to carry or transport biological samples or test results.
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b. If the cleared U.S. citizen employee witness or any other member of the
consular team observes or has any reason to suspect that the test specimen or
results have been tampered with, or may have even momentarily or
inadvertently been subject to a compromised chain of custody, immediately
notify post management, CA/OCS/L and CA/FPP. In the case of an actual or
suspected breach of custody, post must suspend processing of the citizenship
case until it has consulted with, and obtained clearance from, CA/OCS/L and
CA/FPP.

c. For domestic applications, passport specialists must immediately advise the
agency/center fraud prevention manager (FPM). In the case of an actual or
suspected breach of custody, the agency or center must suspend processing of
the citizenship case until it has consulted with, and obtained clearance from the
fraud prevention manager and CA/PPT/L.

d. Any procedural questions about this policy guidance should be directed to
CA/OCS/L (Ask-OCS-L@state.gov) and CA/FPP for posts abroad; and to the
Office of Adjudication, Policy Division (CA/PPT/S/A/AP)
(AskPPTAdjudication@state.gov) for passport agencies and centers.
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