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INTRODUCTION 
 
 In the long history of this litigation, the fundamental question remains the same:  Is the 

Gloucester County School Board’s (“School Board”) restroom and locker room policy lawful?  

The answer is, and always has been, yes.  From the outset, the School Board’s goal has been to 

accommodate Plaintiff Gavin Grimm (“Grimm”) while simultaneously balancing the legitimate 

interests of all of its students, from kindergarten through twelfth grade.  The School Board’s 

policy treats all students the same.  All students may use either the restroom and locker room 

facilities that correspond with their anatomy and physiology or one of three single-stall 

restrooms available for any student.  The School Board’s policy complies with Title IX.  It also 

fulfills the requirements of the Equal Protection Clause.  Simply put, the School Board’s policy 

does not discriminate. 

 The School Board is entitled to summary judgment on Grimm’s claims under both Title 

IX and the Equal Protection Clause, notwithstanding the additional issues presented for the first 

time in the Second Amended Complaint (“Complaint”).  This Court should reject Grimm’s Title 

IX claim as foreclosed by the text of Title IX and its implementing regulations, and it should 

hold that separating students for restroom and locker room use in accordance with their 

anatomical and physiological characteristics does not violate the Equal Protection Clause.  

Importantly, the Fourth Circuit has never found a Title IX or an Equal Protection Clause 

violation under the facts alleged in Grimm’s Complaint, and the foreign cases that Grimm relies 

upon do not adequately address the fundamental reasons why both claims are not actionable 

under this operative set of facts.   

It also is important to recognize what is and is not at issue in this case.  This Court may 

address only a judicial question—is the School Board’s policy consistent with Title IX and the 
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Equal Protection Clause?  Questions of policy, on the other hand, are the province of legislative 

bodies, not the judiciary.  Grimm’s reliance on assertions that other school districts have 

successfully adopted policies consistent with those that he advocates is not material to the claims 

at issue here.  Instead, the question is whether the School Board’s policy violates federal law, not 

whether it is the best or even a desirable policy in the judgment of a federal court.   

UNDISPUTED MATERIAL FACTS 
 

1. Grimm was born a female.  Grimm was born with female genitalia and fully 

functioning female reproductive organs.  Grimm was issued a birth certificate that stated 

Grimm’s sex as female.  Grimm, 112:19-20; 113:3-8; 117:17-118:12; Penn, 48:4-121. 

2. At conception, a fetus is determined to be either a male (XY) or female (XX).  

Sex is determined or recognized at birth by external genitalia and internal reproductive organs.  

Van Meter, 7:18-8:11, Van Meter expert report; Penn, 48:4-49:7; 49:19-22. 

3. Grimm enrolled in Gloucester County School system as a girl.  Grimm began high 

school and started ninth grade as a girl.  Andersen Declaration; GCSB 1086, 1117, 1118, 1127, 

1151-1154. 

 4. At the beginning of Grimm’s sophomore year in August 2014, Grimm and 

Grimm’s mother met with the school principal and guidance counselor and explained that 

Grimm was transitioning from female to male.  Collins, 24:3-22; Grimm, 34:18-19; 35:13-36:1. 

5. School officials agreed to refer to Grimm using Grimm’s new name and by using 

male pronouns.  See Original Complaint, ¶ 28 (ECF Doc. 8)2; Andersen, 90:21-91:7; Grimm, 

36:13-20; Collins, 24:18-22. 

                                                 
1  Plaintiff identified Dr. Melinda Penn, a Pediatric Endocrinologist, as an expert in this case.  
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 6. Grimm initially used the restroom in the nurse’s office.  Grimm, 38:8-10; 47:7-11.  

7. On October 20, 2014, Grimm began using the boys’ restroom with the principal’s 

support.  Collins, 59:17-22; School Board Supplemental Answer to Interrogatory No. 1.  Grimm 

also was granted permission to complete his physical education requirements through a home-

bound program, and, as a result, never needed to use the locker rooms at the school.  Grimm, 

96:14-97:9. 

 8. Within two days, parents of students in the community learned that a transgender 

boy was using the boys’ restrooms and complained.  Collins, 67:8-22. Additionally, a student 

complained about the lack of privacy in the bathroom.  Collins, 67:17-22; School Board 

Supplemental Answer to Interrogatory No. 1.  Grimm was also involved in an altercation with a 

fellow student concerning Grimm’s use of the male restroom.  Grimm, 90:20-93:17; GCSB 

03541. 

The School Board received 39 emails and several oral communications, mostly from 

parents of students in Gloucester County, in opposition to a transgender student using the 

restroom that was inconsistent with the student’s biological sex and expressing concerns about 

student privacy. School Board Supplemental Answer to Interrogatory No. 1.   

  

                                                                                                                                                             
2 This allegation from the original Complaint is absent from the Amended Complaint; 
however, this Court may still consider it.  It is appropriate to consider this prior admission 
because pleadings “superseded by amended pleadings are admissions against the pleader in the 
action in which they were filed.”  Pennsylvania R. Co. v. City of Girard, 210 F.2d 437, 440 (6th 
Cir. 1954).  A court is entitled to take judicial notice of the records of the proceedings, and facts 
subject to judicial notice may be considered by the Court on a motion to dismiss—and a fortiori 
on a motion for summary judgment.  Briggs v. Newberry County Sch. Dist., 838 F. Supp. 232, 
233-34 (D.S.C. 1992), aff’d 989 F.2d 491 (4th Cir. 1993). 
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For example, one parent wrote:   

“I respectfully ask that you act to protect the rights and privacy of students who 
are not transgender … I have a son who attends … School, and cannot imagine 
how he would feel if a transgender student began to utilize the boys restroom … 
All students, not just one, should have their privacy upheld … Please act on 
behalf of the entire student population, not just one student.  This is not a 
discrimination issue, it is a privacy issue.”  GCSB 02630. 

   
Another concerned family of Gloucester students wrote,  

“[t]he decision regarding any transgender student using the restroom they assign 
to themselves should be considered based on the needs and privacy of ALL 
STUDENTS in the school ... Our boys … are mortified by the idea that any 
female, including their mother or sister, would be in a bathroom with them while 
they are using it.  Our daughter is concerned that a decision to allow [transgender 
boys] into the men’s restrooms will lead to a male student assigning himself as a 
female and being allowed in the women’s restrooms … Surely there is a place 
somewhere in the school that can be remodeled to include two to three stalls and 
designated as a unisex bathroom and used by anyone who feels the need.”  GCSB 
04189-90.   

 
Indeed, the School Board was advised on the afternoon of December 9, 2014, by another 

citizen that the ACLU website noted with approval that “some school administrations offer 

[transgender] students the use of the employee single stall restroom.”  GCSB 04165-66. 

  9. A School Board member proposed the following policy for public debate at a 

November 11, 2014, School Board meeting: 

Whereas the GCPS recognizes that some students question their gender identities, and 
 
Whereas the GCPS encourages such students to seek support, advice, and 
guidance from parents, professionals and other trusted adults, and 
 
Whereas the GCPS seeks to provide a safe learning environment for all students 
and to protect the privacy of all students, therefore  
 
It shall be the practice of the GCPS to provide male and female restroom and 
locker room facilities in its schools, and the use of said facilities shall be limited 
to the corresponding biological genders, and students with gender identity issues 
shall be provided an alternative appropriate private facility.  

 
GCSB 1277; 11/14/14 School Board Meeting Minutes.  
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A public discussion about the use of restrooms and locker rooms by transgender students ensued 

with students and parents of students expressing their opposition and privacy concerns.3  

10. Grimm voluntarily addressed the School Board in a public meeting, on November 

11, 2014.  Grimm, 103:3-7.  The School Board did not identify Grimm as the transgender 

student.  Grimm, 105:13-106:20.  By a vote of 4-3, the School Board deferred a vote on the 

policy until its meeting on December 9, 2014.  11/14/14 School Board Meeting Minutes. 

11. Before the December 9, 2014 meeting, the School Board issued a press release 

announcing “plans to designate single stall, unisex restrooms … to give all students the option 

for even greater privacy.”  At the December 9, 2014 public meeting, parents and students again 

expressed their privacy concerns concerning the use of restrooms and locker rooms.4  On 

December 9, 2014, the School Board passed the policy by a 6-1 vote.  12/9/14 School Board 

Meeting Minutes. 

12. The School Board subsequently installed three single-stall unisex restrooms that 

were available for use beginning on December 15, 2014.  GCSB 1261, 1267, 1272, 4286.  Any 

student was allowed to use the single-stall restrooms.  They are not just for transgender students. 

Andersen, 44:20-45:3; 49:11-13, Anderson Declaration. 

13. The School Board enacted the policy to protect the privacy interests of all 

students in the Gloucester County school system. Andersen, 22:1-11.  The policy is focused to 

ensure student’s privacy of not having to share a restroom with someone from an opposite 

                                                 
3  The complete November 14, 2014 public discussion can be found at: 
http://gloucester.granicus.com/MediaPlayer.php?view_id=10&clip_id=1065. 
4 The complete December 9, 2014 public discussion can be found at: 
http://gloucester.granicus.com/MediaPlayer.php?view_id=10&clip_id=1090 
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physiological sex, including not being exposed to or having to be in a state of undress before 

another student of the opposite physiological sex.  Andersen, 25:15-17; 25:19-26:12; 27:22-28:5.  

A secondary governmental interest was student safety.  Andersen, 22:15-23:1. 

14. Pursuant to the Diagnostic and Statistical Manual Of Mental Disorders, Fifth 

Edition (“DSM-V”), gender dysphoria is a diagnosis to describe the distress that a patient or 

person experiences when their gender identity does not align with their sex.  Van Meter expert 

report; Penn, 53:3-54:6; DSM-V p. 451.  The term “sex” refers to the biological indicators of 

male and female such as in sex chromosomes, gonads, sex hormones, and nonambiguous internal 

or external genitalia.  Penn, 54:8-15; DSM-V p. 451.  There is not an objective test to diagnose 

gender dysphoria.  Van Meter expert report; Penn, 55:15-17. 

15.  Choosing gender identity does not cause chromosomal changes in the body.  Penn, 

51:14-17.  A person’s innate sense of belonging to a particular gender does not cause biological 

changes in the body.  Penn, 51:18-21. Transgender individuals generally do not have intersex 

conditions.  Transgender individuals remain biologically men or biologically women.  Van Meter 

expert report; Penn, 52:14-21.   

16. The use of restrooms that are in line with a transgender patient’s gender identity 

instead of the sex designated at birth is one component of an overall mental health social 

transition plan or “gender affirming care” plan to treat gender dysphoria.  The premise of gender 

affirming care can be managed through other methods without requiring school systems to 

permit transgender students to use the bathroom that is inconsistent with their biological sex.  If a 

transgender student is not permitted to use the bathroom consistent with his gender identity in 

school, there are other methods of social transition that can be used to help treat gender 

dysphoria.  Van Meter expert report; Penn, 62:15-63:7; 70:18-71:4. 
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17. In June 2016, before Grimm’s senior year of high school, Grimm underwent 

chest-reconstruction (double mastectomy) surgery.  Grimm, 152:3-5, 16-18.  This procedure 

does not create any biological changes in the transgender individual.  Instead, it is only a 

physical change.  Penn, 78:8-12.  Surgical gender reassignment procedures cannot be completed 

until the transgender individual is at least 18 years of age.  Van Meter, 109:18-21; Penn, 78:19-

79:15. To that extent, Grimm remains biologically and anatomically female.  Penn, 78:8-12; 

79:19-80:1; Grimm, 118:7-12.  

18. During Grimm’s senior year in high school, Grimm provided a different Virginia 

birth certificate to the high school in November of 2016 listing Grimm’s sex as male.  Lord, 

46:21-47:12.  The birth certificate Grimm provided was not issued in conformity with Virginia 

law based upon the School Board’s understanding of the Code of Virginia and applicable 

administrative regulations. The School Board declined to revise Grimm’s official school 

transcript, because the information that Grimm provided was at odds with the process and 

procedures outlined by Virginia law and the Virginia Administrative Code to amend a birth 

certificate, and the birth certificate provided was stamped void and not “amended.”  Andersen, 

65:8-66:1; GCSB 04247.  The School Board has a governmental interest is to ensure that 

student’s educational records are maintained in accordance with all applicable federal and state 

laws.  Andersen, 76:19-77:5.   

19. The School Board informed Grimm that he had a right to a hearing related to the 

School Board’s decision not to amend Grimm’s official transcript and educational records 

pursuant to School Board policy JO and Family Educational Rights and Privacy Act.  Grimm did 

not request a hearing on the School Board’s denial of his request to have his transcript changed, 

Case 4:15-cv-00054-AWA-RJK   Document 196   Filed 03/26/19   Page 9 of 51 PageID# 2502



 8 

either while he was a student at Gloucester High School or after his graduation in the spring of 

2017.  ECF Doc. 171-1; Andersen Declaration. 

20. Grimm was permitted to use the single user restrooms at the high school.  

Andersen, 44:20-45:3, 49:11-13; Andersen Declaration.  On June 10, 2017, Grimm graduated 

from Gloucester High School in Gloucester County, Virginia.  Grimm is now 19 years old.  

Grimm, 9:4-5.   

21. Grimm now seeks the following relief:   

A.  A declaration that the Board’s policy violated Gavin’s rights under the 
Fourteenth Amendment to the United States Constitution and Title IX of the 
Education Amendments of 1972, 20 U.S.C. § 1681, et seq., on the day the 
policy was first issued and throughout the remainder of his time as a student at 
Gloucester High School; 

B. A declaration that the Board’s refusal to update Gavin’s official school 
transcript to match the “male” designation on his updated birth certificate 
violated—and continues to violate—Gavin’s rights under the Fourteenth 
Amendment to the United States Constitution and Title IX of the Education 
Amendments of 1972, 20 U.S.C. § 1681, et seq.  

C. Nominal damages in an amount determined by the Court; 
D. A permanent injunction requiring the Board to update Gavin’s official school 

records to match the male designation on his updated birth certificate;  
E. Plaintiff’s reasonable costs and attorneys’ fees pursuant to 42 U.S.C. § 1988; 

and 
F. Such other relief as the Court deems just and proper. 

ECF Doc. 177, pp. 17-18. 
 

LAW AND ARGUMENT 
 
I. Standard of Review. 
 

Under Rule 56, Fed.R.Civ.P., a moving party is entitled to summary judgment if the 

evidence shows that there is no genuine issue of material fact and that the moving party is 

entitled to judgment as a matter of law.  The facts “must be viewed in the light most favorable to 

the nonmoving party only if there is a ‘genuine’ dispute as to those facts.”  Scott v. Harris, 550 
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U.S. 372, 380 (2007), quoting Rule 56(c).  “Summary judgment procedure is properly regarded 

not as a disfavored procedural shortcut, but rather as an integral part of the Federal Rules as a 

whole, which are designed ‘to secure the just, speedy and inexpensive determination of every 

action.’”  Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986), quoting Fed.R.Civ.P. 1.  It is the 

“affirmative obligation of the trial judge to prevent factually unsupported claims and defenses 

from proceeding to trial.”  Drewitt v. Pratt, 999 F.2d 774, 778-79 (4th Cir. 1993) (internal 

quotation marks and citations omitted). 

“Where the record taken as a whole could not lead a rational trier of fact to find for the 

nonmoving party, there is no ‘genuine issue for trial.’”  Scott v. Harris, 550 U.S. at 380, quoting 

Matsushita Elec. Industrial Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986) (additional 

quotation marks omitted).  A dispute is genuine only if the evidence is such that a reasonable 

jury could return a verdict in favor of the nonmoving party.  Anderson v. Liberty Lobby, Inc., 

477 U.S. 242, 248 (1986).  “The mere existence of a scintilla of evidence in support of the 

plaintiff’s position will be insufficient; there must be evidence on which the jury could 

reasonably find for the plaintiff.”  Id. at 252.   

Further, the nonmoving party “must do more than simply show that there is some 

metaphysical doubt as to the material facts.”  Matsushita, 475 U.S. at 586.   

Rule 56(c) mandates the entry of summary judgment, after adequate time for 
discovery and upon motion, against a party who fails to make a showing sufficient 
to establish the existence of an element essential to that party’s case, and on 
which that party will bear the burden of proof at trial.  In such a situation, there 
can be “no genuine issue as to any material fact,” since a complete failure of proof 
concerning an essential element of the nonmoving party’s case necessarily renders 
all other facts immaterial.  The moving party is “entitled to a judgment as a matter 
of law” because the nonmoving party has failed to make a sufficient showing on 
an essential element of her case with respect to which she has the burden of proof. 

Celotex, 477 U.S. at 322-23.   

Case 4:15-cv-00054-AWA-RJK   Document 196   Filed 03/26/19   Page 11 of 51 PageID# 2504



 10 

II. The School Board’s Policy of separating restrooms by anatomical and physiological 
sex is valid under Title IX and 34 C.F.R. § 106.33. 

 
A.  The School Board’s Policy complies with Title IX. 
 
Grimm’s Title IX claim is barred by the plain language of Title IX and its implementing 

regulation, 34 C.F.R. § 106.33.  Throughout this litigation, Grimm has pressed an interpretation 

of Title IX that “sex” is determined solely according to “gender identity,” meaning “a person’s 

deeply felt, inherent sense of one’s gender.”  ECF Doc. 177, ¶ 20.  The text, history, and 

structure of Title IX, and the plain language of its implementing regulation, foreclose that view.  

Although the Fourth Circuit originally accepted an agency interpretation adopting Grimm’s 

position, relying on the doctrine of Auer v. Robbins, 519 U.S. 452 (1997), even then the Court 

acknowledged that such an interpretation is “not the intuitive one.”  G.G. ex rel. Grimm v. 

Gloucester Cty. Sch. Bd., 822 F.3d 709, 722 (4th Cir.), cert. granted in part, 137 S. Ct. 369, 196 

L. Ed. 2d 283 (2016), vacated and remanded, 137 S. Ct. 1239, 197 L. Ed. 2d 460 (2017).  See 

also id., 822 F.3d at 720 (holding that “the Board’s reading—determining maleness or 

femaleness with reference exclusively to genitalia—” is one of multiple “plausible reading[s]” of 

34 C.F.R. § 106.33.”   

The better interpretation—which is reflected in the School Board’s policy—is that when 

separating boys and girls on the basis of sex in restrooms and similar facilities, schools may rely 

on the anatomical and physiological differences between males and females rather than students’ 

gender identity. 

1. Statutory and Regulatory Background. 
 
In the words of its principal sponsor, the late Senator Birch Bayh of Indiana, Title IX 

aimed “a death blow” at “one of the great failings of the American educational system”—
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namely, “corrosive and unjustified discrimination against women.”  118 Cong. Rec. 5809, 5803.5  

Congress did so by enacting in Title IX a straightforward ban on discrimination in federally 

funded educational programs on the basis of “sex.”  20 U.S.C. § 1681(a).  At the same time, Title 

IX preserved settled expectations of privacy between males and females by permitting “separate 

living facilities for the different sexes,” 20 U.S.C. § 1686, and “separate toilet, locker room, and 

shower facilities on the basis of sex,” 34 C.F.R. § 106.33 (“section 106.33”).  Such exceptions 

were “designed,” as Senator Bayh explained, “to allow discrimination only in instances where 

personal privacy must be preserved.”  121 Cong. Rec. 16060. 

2. Title IX prohibits sex discrimination as a means of ending educational 
discrimination against women. 

 
Title IX’s ban on sex discrimination emerged from Congress’s multifaceted efforts in the 

early 1970’s to address discrimination against women.  See generally Paul C. Sweeney, Abuse, 

Misuse & Abrogation of the Use of Legislative History:  Title IX & Peer Sexual Harassment, 66 

UMKC L. Rev. 41, 50–54 (1997).  Frustrated with lack of progress on the Equal Rights 

Amendment (“ERA”), Senator Bayh decided to pursue its goals through other means.  Birch 

Bayh, Personal Insights and Experiences Regarding the Passage of Title IX, 55 Clev. St. L. Rev. 

463, 467 (2007).  Believing that the worst discrimination against women was in “the educational 

area,” id. at 468, Bayh focused on the Higher Education Act of 1965, which granted money to 

universities. Sweeney, supra, at 51. In 1972, while that Act was being amended, floor 

amendments added the text that is now Title IX.  See 117 Cong. Rec. 39098; 118 Cong. Rec. 

5802–03. 

                                                 
5 “Senator Bayh’s remarks, as those of the sponsor of the language ultimately enacted” as Title 
IX, have been considered “an authoritative guide to the statute’s construction.”  N. Haven Bd. of 
Educ. v. Bell, 456 U.S. 512, 526–27 (1982).   
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Those amendments were designed principally to end discrimination against women in 

university admissions and appointments.  See 117 Cong. Rec. 39250, 39253, 39258; 118 Cong. 

Rec. 5104–06.  Title IX’s architects viewed such discrimination as rooted in pernicious 

stereotypes about women.  118 Cong. Rec. 5804. 

3. Title IX allows certain facilities and programs to be separated by sex. 
 

Congress understood that not all distinctions between men and women are based on 

stereotypes.  Foremost among those are distinctions needed to preserve privacy.  As ERA 

proponents had grasped, “disrobing in front of the other sex is usually associated with sexual 

relationships,” Barbara A. Brown, Thomas I. Emerson, Gail Falk, Ann E. Freedman, The Equal 

Rights Amendment:  A Constitutional Basis for Equal Rights for Women, 80 Yale L.J. 871, 901 

(1971), and thus implicated the recently-recognized right to privacy.  See id. at 900–01 (citing 

Griswold v. Connecticut, 381 U.S. 479 (1965)).  That privacy right, the proponents believed, 

“would permit the separation of the sexes” in intimate facilities such as “public restrooms[.]”  Id.   

Both the Senate and the House grasped this commonsense principle.  For instance, 

Senator Bayh noted that sex separation would be justified where “absolutely necessary to the 

success of the program” such as “in classes for pregnant girls,” and “in sports facilities or other 

instances where personal privacy must be preserved.”  118 Cong. Rec. 5807.  Representative 

Thompson—“disturbed” by suggestions that banning sex discrimination would prohibit all sex-

separated facilities—proposed an amendment stating that “nothing contained herein shall 

preclude any educational institution from maintaining separate living facilities because of sex.”  

117 Cong. Rec. 39260.  The language was introduced that day and adopted by the House without 

debate.  117 Cong. Rec. 39263.  Although Bayh’s version lacked a similar proviso, the 
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conference committee included Thompson’s language without further discussion.  H.R. Conf. 

Rep. No. 92-1085 at 222. 

Subsequently, the Department of Health, Education, and Welfare (“HEW”) proposed a 

Title IX regulation providing that sex separation would be permitted for “toilet, locker room and 

shower facilities.”  39 Fed. Reg. 22228, 22230 (June 20, 1974).  The final regulations retained 

HEW’s clarification.  40 Fed. Reg. 24128, 24141 (June 4, 1975); 34 C.F.R. § 106.33 (“section 

106.33”).6  HEW’s regulations continued to use the statutory term “sex,” without elaboration. 

When Congress considered the HEW regulation, Senator Bayh again linked the issue to 

privacy.  He introduced into the record a scholarly article explaining that Title IX “was designed 

to allow discrimination only in instances where personal privacy must be preserved.  For 

example, the privacy exception lies behind the exemption from the Act of campus living 

facilities.  The proposed regulations preserve this exception, as well as permit ‘separate toilet, 

locker room, and shower facilities on the basis of sex.’”  121 Cong. Rec. 16060.  

Title IX regulations contain another relevant provision for separating male and female 

students, one also based on physical differences, in athletic activities.  Thus, recipients are 

permitted to establish “separate teams for members of each sex where selection … is based upon 

competitive skill or the activity involved is a contact sport.”  34 C.F.R. § 106.41(b). 

                                                 
6 HEW’s regulations were recodified in their present form after the reorganization that created 
the Department of Education in 1980.  See 45 Fed. Reg. 30802, 30960 (May 9, 1980).  
Additionally, because multiple agencies issue Title IX regulations, the section 106.33 exception 
appears verbatim in 25 other regulations.  See, e.g., 7 C.F.R. § 15a.33 (Agriculture); 24 C.F.R. § 
3.410 (Housing & Urban Development); 29 C.F.R. § 36.410 (Labor); 38 C.F.R. § 23.410 
(Veterans Affairs); 40 C.F.R. § 5.410 (EPA).   
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B. The text and history of Title IX and Section 106.33 refute the notion that the 
statutory term “sex” must be equated with (much less limited to) “gender 
identity.”  

 
The most straightforward way to resolve the Title IX claim is the one previously taken by 

this Court.  See ECF Doc. 57 at p. 10.  As the Court correctly explained, Title IX regulations 

“specifically allow[ ] schools to maintain separate bathrooms based on sex as long as the 

bathrooms for each sex are comparable.”  Id. at p. 12.  It is beyond dispute that in the 1970s—

when Congress enacted Title IX and HEW adopted section 106.33—the term “sex” at least 

included the anatomical and physiological distinctions between men and women.7  It follows that 

when schools establish separate restrooms, locker rooms, and showers for boys and girls, Title 

IX and section 106.33 affirmatively permit them to rely on anatomical and physiological sex to 

distinguish those facilities, regardless of whether the term “sex” could also theoretically include 

some notion of “gender identity.”  ECF Doc. 57 at p. 12 (concluding that, because the School 

Board’s policy is permitted by the regulation, “the Court need not decide whether ‘sex’ in … 

[s]ection 106.33 also includes ‘gender identity’”).  As a straightforward matter of interpretation, 

nothing more is necessary to dismiss Grimm’s Title IX claim on summary judgment.  ECF Doc. 

57 at pp. 12-13. 

Grimm’s contrary position depends on a reading of Title IX that is incompatible with the 

plain meaning of the term “sex”:  namely, that for Title IX purposes one’s internal, perceived 

sense of gender identity is determinative of one’s sex.  See, e.g., G.G. S. Ct. Br. at 2 (asserting 

that Grimm “knew that he was a boy” because “[l]ike other boys, Gavin has a male gender 

                                                 
7 Indeed, as discussed below, all relevant indicia of meaning show that the understanding of 
“sex” shared by Title IX’s architects was determined wholly by those physiological distinctions.  
The same is true, in common parlance, up to the present day.  See Memorandum Opinion, Sept. 
17, 2015, ECF Doc. 57, at p. 12 (“under any fair reading, ‘sex’ in [s]ection 106.33 clearly 
includes biological sex”).   
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identity”).  Practically speaking, Grimm’s position means that physiology is not only irrelevant 

but invalid under Title IX as a basis for separating boys and girls in restrooms.  Grimm’s 

interpretation thus forbids something the statute and regulation affirmatively permit:  use of the 

anatomical and physiological distinctions between males and females to separate boys and girls 

in restrooms, locker rooms, and showers.  Grimm’s view is incorrect as a matter of law. 

Indeed, Grimm’s own expert agrees that there is a biological, anatomical and 

physiological component to determining the sex of an individual.  Moreover, the undisputed 

evidence shows that the desired use of a restroom consistent with a transgender individual’s 

gender identity is not because of the transgender individual’s “sex.”  Instead, it is one component 

of a mental health treatment plan – social transitioning – to address gender dysphoria.8  It is not 

an immutable right based on sex.  Thus, under these circumstances, a policy of providing 

segregated same sex restrooms and single-stall unisex restrooms for any student to use does not 

violate Title IX and is indeed permissible under section 106.33. 

1. The term “sex” at a minimum includes the anatomical and 
physiological distinctions between men and women.   

 
As the Supreme Court and the Fourth Circuit have long held, “[i]t is a fundamental canon 

of statutory construction that, unless otherwise defined, words will be interpreted as taking their 

ordinary, contemporary, common meaning” as of “the era of [the statute’s] enactment[.]” 

Sandifer v. U.S. Steel Corp., 134 S. Ct. 870, 876 (2014) (quotes omitted); see also United States 

v. Abdelshafi, 592 F.3d 602, 607 (4th Cir. 2010) (“A statute’s plain meaning is determined by 

reference to its words’ ‘ordinary meaning at the time of the statute’s enactment.’”) (quoting 

                                                 
8 Dr. Penn acknowledges that gender dysphoria is diagnosed by a mental health provider and that 
she does not provide or create a medical treatment plan that includes “social transitioning.”  
Penn, 58:10-59:6; Penn, 62:4-13. 
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United States v. Simmons, 247 F.3d 118, 122 (4th Cir. 2001)).  All available linguistic evidence 

confirms that the term “sex” deployed in Title IX and section 106.33 referred solely to the 

anatomical and physiological differences between men and women.  The use of that term thus 

provides no support for the radical notion espoused by Grimm that one’s “sex” for Title IX 

purposes should be determined, not by anatomical and physiological characteristics, but instead 

(and entirely) by an individual’s internal “gender identity.” 

This conclusion plainly follows from the linguistic evidence considered by both the 

majority and dissenting opinions in the Fourth Circuit’s decision on this matter.  Those opinions 

cited nine dictionaries between them, covering a period from before the enactment of Title IX to 

the present.  Every single one referred to anatomical and physiological characteristics as a 

criterion for distinguishing men from women.9  G.G., 822 F.3d at 721–22; 736–37.  Thus, all of 

those Title IX-era definitions explicitly referred to physiological characteristics as a central 

determinant of one’s “sex.”  None even hinted that “sex” even includes—much less turns on—

one’s internal gender identity.   

The same is true of the DSM-V, which provides the mental health criteria for diagnosing 

gender dysphoria in transgender individuals. In doing so, the DSM-V defines “sex” as the 

biological indicators of male and female such as in sex chromosomes, gonads, sex hormones, 

and nonambiguous internal or external genitalia.  DSM-V, p. 451. 

                                                 
9 See G.G., 822 F.3d at 721–22 & n.7 (majority) (citing American College Dictionary 1109 
(1970), Webster’s Third New International Dictionary 2081 (1971), Black’s Law Dictionary 
1583 (10th ed. 2014), and American Heritage Dictionary 1605 (5th ed. 2011)); id. at 736–37 
(dissent) (citing The Random House College Dictionary 1206 (rev. ed. 1980), Webster’s New 
Collegiate Dictionary 1054 (1979), American Heritage Dictionary 1187 (1976), Webster’s Third 
New International Dictionary 2081 (1971), The American College Dictionary 1109 (1970), 
Webster’s New World College Dictionary 1331 (5th ed. 2014), The American Heritage 
Dictionary 1605 (5th ed. 2011), and Merriam-Webster’s Collegiate Dictionary 1140 (11th ed. 
2011)).   
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No putative ambiguities in a few dictionary definitions can overcome the weight of 

linguistic evidence that physiology is at least a critical factor in the term “sex” as deployed in 

Title IX.  See, e.g., MCI Telecommunications Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218, 226–

28 (1994) (rejecting reliance on outlier dictionary definitions “whose suggested meaning 

contradicts virtually all others”).  Furthermore, even the allegedly ambiguous definitions of sex 

still referred overwhelmingly to “anatomical and physiological differences” between the sexes, 

as well as characteristics that “subserve[ ] biparental reproduction.”  See G.G., 822 F.3d at 721 

(quoting American College Dictionary (1970) and Webster’s Third New International Dictionary 

(1971)).  And none referred to “gender identity,” or anything like it, as a constitutive part of 

one’s sex—much less the sole, determinative factor.   

Consequently, there is not a linguistic basis to contend that the term “sex” in Title IX 

could ever have been understood to refer to gender identity at all, and certainly not to the 

exclusion of objective physiological characteristics distinguishing men from women.  Cf., e.g., 

Doe v. Boyertown Area School District, 897 F.3d 518, 522 (3rd Cir. 2018), petition for cert. 

pending, No. 18-658 (“‘Sex’ is defined as the ‘anatomical and physiological processes that lead 

to or denote male or female.’  Typically, sex is determined at birth based on the appearance of 

external genitalia.  [¶]  ‘Gender’ is a ‘broader societal construct’ that encompasses how a ‘society 

defines what male or female is within a certain cultural context.’”) (citing “testimony of Dr. 

Scott Leibowitz, an expert in gender dysphoria and gender-identity issues in children and 

adolescents, and the findings that the District Court made based upon that expert’s testimony”); 

See also Van Meter, 7:18-8:11, Van Meter expert report; Penn, 48:4-49:7; 49:19-22.   

The prohibition against “sex” discrimination enacted by Congress in 1972 is not so 

elastic that, today, someone born anatomically and physiologically female could be considered a 
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male for purposes of Title IX based on that person’s internal perceptions.  That re-imagination of 

the term “sex” does not merely broaden the “comparable evils” at which the framers of Title IX 

were aiming, rather, it entirely subverts the basis of Title IX’s anti-discrimination provision. Cf. 

Oncale, 523 U.S. at 79.   

Instead of joining Grimm in rewriting Title IX, this Court should simply adopt the 

intuitive interpretation that the School Board is permitted by Title IX to separate the sexes in 

restrooms and locker rooms based on the anatomical and physiological distinctions between 

males and females, as school districts around the nation have been doing in reliance on Title IX 

for the past five decades.  That straightforward conclusion is enough to resolve Grimm’s claim. 

2.  Congress understood Title IX to permit classifications based on 
physiology. 

 
Furthermore, to the extent the Court wishes to refer to Title IX’s legislative history, that 

history confirms that “sex” was understood by the framers of Title IX and its regulations to 

encompass the anatomical and physiological differences between men and women.  See, e.g., St. 

Francis Coll. v. Al-Khazraji, 481 U.S. 604, 612–13 (1987) (confirming textual meaning through 

legislative history). Congress’s manifest purpose in enacting Title IX’s ban on “sex” 

discrimination was to fix the pervasive problem of discrimination against women in educational 

programs.  See, e.g., 118 Cong. Rec. 5803; 117 Cong. Rec. 39251.  At the same time, however, 

Congress sought to preserve schools’ ability to separate males and females to preserve “personal 

privacy,” see 118 Cong. Rec. 5807 (Sen. Bayh). 

These twin goals of Title IX confirm that Congress and HEW were employing the then-

universal understanding of “sex” as a binary term encompassing the anatomical and 

physiological distinctions between men and women.  Not a shred of legislative history suggests 

that Congress considered the concept of “gender identity” at all, much less that the concept could 
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supplant physiology in determining one’s sex.  Nor is there any evidence that in promulgating 

section 106.33 HEW considered “sex” to include, much less turn on, gender identity.   

Other indicators of congressional purpose likewise show that gender identity is outside 

the scope of Title IX.  For example, the subsequently enacted Violence Against Women Act 

(“VAWA”)—a Spending Clause statute, like Title IX—prohibits funded programs or activities 

from discriminating based on either “sex” or “gender identity.”  42 U.S.C. § 13925(b)(13)(A).  

“Sex” and “gender identity” must have meant distinct things to the Congress that enacted 

VAWA—otherwise including gender identity with sex would create surplusage.  See, e.g., 

National Credit Union Admin. v. First Nat’l Bank & Tr. Co., 522 U.S. 479, 501 (1998) (rejecting 

agency interpretation under Chevron for this reason).  Other statutes enacted after Title IX relate 

to discriminatory acts based on “gender” and “gender identity,” confirming that when it 

legislates, Congress distinguishes outward manifestations of sexual identity—akin to sex—from 

inward, perceived ones.  See 18 U.S.C. § 249 (federal hate crimes); 42 U.S.C. § 3716(a)(1)(C) 

(Attorney General authority to assist with State and local investigations and prosecutions); 20 

U.S.C. § 1092(f)(1)(F)(ii) (crime reporting by universities); 42 U.S.C. § 294e-1(b)(2) (federal 

mental health grants).  Yet Congress has never supplemented Title IX with an additional gender 

identity-based standard.  

In addition to the absence in Title IX of a distinct prohibition on gender identity 

discrimination, in other contexts Congress has repeatedly declined to enact statutes forbidding 

gender identity discrimination in education.  The Student Non-Discrimination Act, introduced in 
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2010, 2011, 2013, and 2015 in both the Senate and the House,10 would condition school funding 

on prohibiting gender identity discrimination.  Another measure, the “Equality Act,” would 

amend the Civil Rights Act of 1964 to prohibit gender identity discrimination in various 

contexts, including employment and education.11  Neither bill has ever left committee. 

In the face of Congress’s failure to add the concept of gender identity to Title IX—

indeed, its repeated decision not to do so—Grimm’s position amounts to asking this Court to 

“update” the law by judicial amendment.  But no court has that authority.  And in any event, 

there is no evidence that modern Congresses believed that the term “sex” in Title IX already 

included gender identity.  To the contrary, the only plausible explanation for the absence of the 

term “gender identity” from Title IX is that Title IX has never included it, and still does not.  If 

Congress wishes to incorporate that distinct concept into Title IX, it knows how to do so. This 

Court should decline Grimm’s invitation to do the work of Congress. 

3.  The implementing regulations confirm this interpretation. 
 

In its Order entered May 22, 2018 (ECF Doc. 148), the Court declined to interpret the 

statutory term “sex” as referring “to the ‘then-universal understanding of “sex” as a binary term 

encompassing the physiological distinctions between men and women,’ as understood during the 

passage of Title IX and the promulgation of § 106.33,” on the ground that “this fails to address 

the question of how § 106.33 is to be interpreted regarding transgender students or other 

individuals with physiological characteristics associated with both sexes.” Id. at page 16.  

Examination of the Department of Education’s Title IX regulations demonstrates that the 

                                                 
10 H.R. 4530 (111th Cong. 2010); S. 3390 (111th Cong. 2010); H.R. 998 (112th Cong. 2011); 
S. 555 (112th Cong. 2011); H.R. 1652 (113th Cong. 2013); S. 1088 (113th Cong. 2013); H.R. 
846 (114th Cong. 2015); S. 439 (114th Cong. 2015).   
11 S. 1858 (114th Cong. 2015); H.R. 3185 (114th Cong. 2015).   
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Department has always employed a “binary” interpretation.  Thus, 34 C.F.R. § 106.21 provides 

that a recipient of federal financial assistance “may make pre-admission inquiry as to the sex of 

an applicant for admission, but only if such inquiry is made equally of such applicants 

of both sexes ….”  (Emphasis added.)  Section 106.60 contains identical language with respect to 

applicants for employment.   

34 C.F.R. § 106.17 provides similarly that to be approved by the Secretary a “transition 

plan” must, inter alia, “(2) State whether the educational institution or administratively separate 

unit admits students of both sexes, as regular students and, if so, when it began to do so.”  

(Emphasis added.)  (A “transition plan” is “a plan subject to the approval of the Secretary … 

under which an educational institution operates in making the transition from being an 

educational institution which admits only students of one sex to being one which admits students 

of both sexes without discrimination.”  34 C.F.R. § 106.2 (emphasis added).)  “A recipient which 

operates or sponsors interscholastic, intercollegiate, club or intramural athletics shall provide 

equal athletic opportunity for members of both sexes”; and in determining whether equal 

opportunities are available, the Department “will consider, among other factors:  (1) Whether the 

selection of sports and levels of competition effectively accommodate the interests and abilities 

of members of both sexes.”  34 C.F.R. § 106.41 (emphases added).   

In short, the Department’s regulations consistently employ an unambiguously “binary” 

understanding of the statutory term “sex”—consistently with the then-universal understanding 

during the passage of Title IX and the promulgation of § 106.33.  Respectfully, this Court is not 

at liberty to substitute an interpretation which is at odds with that of the Congress that enacted 

Title IX and the implementing regulations.  
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4.  Supreme Court and Fourth Circuit precedent strongly supports the 
School Board’s interpretation of Title IX. 

 
Supreme Court and Fourth Circuit sex discrimination precedents also offer compelling 

support for reading the term “sex” in Title IX as referring to (or at least including) the anatomical 

and physiological differences between men and women.  When determining the nature of 

prohibitions on sex discrimination, the Supreme Court and this Court have focused on 

anatomical and physiological differences, especially in contexts involving the lawful separation 

of males and females for privacy purposes.  That underscores the correctness of interpreting Title 

IX to rely on physiology and to permit the School Board’s restroom and locker room policy. 

For instance, in United States v. Virginia, 518 U.S. 515, 540–46 (1996), the Supreme 

Court held that the Equal Protection Clause required the Virginia Military Institute to admit 

women.  Yet, even as it rejected stereotypes based on “inherent differences” between the sexes, 

the Court nonetheless emphasized that “[p]hysical differences between men and women are 

enduring” and explained that “[a]dmitting women to VMI would undoubtedly require alterations 

necessary to afford members of each sex privacy from the other sex in living arrangements, and 

to adjust aspects of the physical training programs.”  Id. at 533, 550 n.19.  Thus, the Court’s 

analysis of its “privacy” concerns was grounded in objective, “physical differences” between the 

sexes, and not in subjective factors like gender identity. 

Even more pointedly, in Tuan Anh Nguyen v. INS, 533 U.S. 53, 59–60 (2001), the 

Supreme Court upheld against equal protection challenge a federal immigration standard that 

made it easier to establish citizenship if a person had an unwed citizen mother, as opposed to an 

unwed citizen father.  The easier standard for persons with citizen mothers was explicitly 

justified on biological grounds—namely that “[f]athers and mothers are not similarly situated 

with regard to the proof of biological parenthood.”  Id. at 63.  In so holding, the Court rejected 
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the argument that this distinction “embodies a gender-based stereotype,” explaining that “[t]here 

is nothing irrational or improper in the recognition that at the moment of birth … the mother’s 

knowledge of the child and the fact of parenthood have been established in a way not guaranteed 

in the case of the unwed father.”  Id. at 68.  In its conclusion, the Court added these observations 

that apply with equal force here: 

To fail to acknowledge even our most basic biological differences—such as the 
fact that a mother must be present at birth but the father need not be—risks 
making the guarantee of equal protection superficial, and so disserving it.  
Mechanistic classification of all our differences as stereotypes would operate to 
obscure those misconceptions and prejudices that are real. … The difference 
between men and women in relation to the birth process is a real one, and the 
principle of equal protection does not forbid Congress to address the problem at 
hand in a manner specific to each gender. 

 
Id. at 73.  Here again, the Court’s analysis of these issues was driven by objective, physiological 

differences between the sexes. 

The physiological conception of sex underlying the Virginia and Tuan Anh Nguyen 

decisions has been deployed recently by the Fourth Circuit.  In Bauer v. Lynch, 812 F.3d 340 

(4th Cir. 2016), cert. denied, 137 S. Ct. 372 (Oct. 31, 2016), the Court rejected the argument that 

differing FBI fitness standards for men and women—based on their “innate physiological 

differences”—constituted impermissible sex discrimination under Title VII.  Id. at 343.  Relying 

on Virginia, Bauer held that the different standards were justified because “[m]en and women 

simply are not physiologically the same for the purposes of physical fitness programs,” and, 

despite Virginia’s rejection of sex stereotypes, “some differences between the sexes [are] real, 

not perceived[.]”  Id. at 350.  Indeed, Bauer’s reasoning had been foreshadowed by the Fourth 

Circuit’s earlier decision in Faulkner v. Jones, 10 F.3d 226 (4th Cir. 1993).  In that case, the 

Court noted that sex separation in intimate facilities is justified by “acknowledged differences” 

between the sexes.  Id. at 233.  And the Court observed that “[t]he point is illustrated by society’s 
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undisputed approval of separate public rest rooms for men and women based on privacy 

concerns.”  Id. at 232. 

Those decisions strongly support interpreting Title IX and its regulations to allow 

privacy-based separation of men and women on the basis of anatomical and physiological 

differences, precisely as the School Board’s policy does in multiple-stall restrooms and locker 

rooms.12  That conclusion is driven as much by commonsense and longstanding privacy 

expectations as anything else.  As Justice Kennedy wrote for the Court in Nguyen, “[t]o fail to 

acknowledge even our most basic biological differences … risks making the guarantee of equal 

protection superficial, and so disserving it.”  Nguyen, 533 U.S. at 73.  And Justice Stevens 

captured this point in City of Los Angeles, Department of Water & Power v. Manhart, when he 

wrote for the Court that “[t]here are both real and fictional differences between women and 

men.”  435 U.S. 702, 707 (1978).   

Anatomical and physiological differences between men and women are real ones, 

especially where they are relied on to safeguard reasonable privacy expectations that have long 

been part of the fabric of public life.  And it is difficult to imagine a more appropriate setting for 

safeguarding privacy than school restrooms.  Indeed, the undisputed facts here establish those 

anatomical and physiological differences exist in this case, despite Grimm’s gender identity 

assertions and Grimm’s chest reconstructive surgery before Grimm’s senior year of high school. 

In response to this line of reasoning, Grimm has previously pointed to the Supreme 

Court’s recognition that sex stereotyping—namely, “assuming or insisting” that men and women 

                                                 
12 Lower courts have similarly concluded that federal prohibitions on “sex” discrimination 
concern physiological distinctions between men and women.  See, e.g., Johnston v. Univ. of 
Pittsburgh of the Com. Sys. of Higher Educ., 97 F. Supp. 3d 657, 670, 676 (W.D. Pa. 2015), 
appeal dismissed (Mar. 30, 2016) (collecting decisions).   
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conform to “the stereotype associated with their group,” see Price Waterhouse v. Hopkins, 490 

U.S. 228, 251 (1989)—can be a form of sex discrimination.  See, e.g., G.G. S. Ct. Br. at 36 

(“Unlike other boys, Gavin had a different sex identified for him at birth.  He therefore upsets 

traditional assumptions about boys ….  Discriminating against Gavin for upsetting those 

expectations is sex discrimination.”).  But it makes no sense to say that distinguishing boys from 

girls on the basis of physiological or anatomical characteristics amounts to prohibited sex 

“stereotyping,” especially where those very characteristics directly relate to the privacy interests 

the Board’s policy seeks to protect.   

Furthermore, the School Board’s policy distinguishes boys and girls based on physical 

sex characteristics alone, and not based on any of the characteristics typically associated with sex 

stereotyping—such as whether a woman is perceived to be sufficiently “feminine” in the way she 

dresses or acts.  Cf., e.g., Price Waterhouse, 490 U.S. at 235 (finding sex stereotyping where 

female employee not promoted because her employer thought she was too “macho,” “overly 

aggressive [and] unduly harsh” for a woman, and should have walked, talked, dressed, and styled 

her hair and make-up “more femininely”).  Indeed, the School Board’s standard rejects 

classifying students based on whether they meet any stereotypical notion of maleness or 

femaleness.  The School Board’s policy does not, for instance, allow only “masculine” boys into 

the boys room, while requiring more “effeminate” boys to use the girls room.  Instead, the policy 

designates multiple-stall restrooms and locker rooms based on physiology, period—regardless of 

how “masculine” or “feminine” a boy or girl looks, acts, talks, dresses, or styles their hair.  Far 

from violating Price Waterhouse, then, the Board’s policy is the opposite of the kind of sex 

stereotyping prohibited by that decision.  See, e.g., Etsitty v. Utah Transit Auth., 502 F.3d 1215, 

1224 (10th Cir. 2007) (concluding that Price Waterhouse does not require “employers to allow 
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biological males to use women’s restrooms,” because “[u]se of a restroom designated for the 

opposite sex does not constitute a mere failure to conform to sex stereotypes”). 

C. Equating “sex” with gender identity would undermine Title IX’s structure. 
 
Not only does Grimm’s interpretation find no support in Title IX’s text and history or in 

any analogous sex discrimination precedents, that interpretation—requiring access to sex-

separated facilities based on gender identity alone—would also undermine Title IX’s structure, 

obstruct its purposes, and lead to obvious and intractable problems of administration.  Because 

“[i]t is implausible that Congress meant [Title IX] to operate in this manner,” King v. Burwell, 

135 S. Ct. 2480, 2494 (2015), this is yet another reason to reject Grimm’s radical reinterpretation 

of Title IX. 

1. Grimm’s interpretation would itself lead to discrimination. 
 

Grimm’s proposed interpretation leads to other contradictions as well, and to 

discrimination in different forms.  Most obviously, persons whose gender identities align with 

physiological sex would have access only to one facility, but transgender individuals such as 

Grimm could elect to use either the facilities designated for people of their sex or the opposite 

sex’s facilities.  There would thus be different degrees of access depending on whether a 

person’s gender identity diverges from physiology.  That is “sex” discrimination under Grimm’s 

own argument.  

Grimm’s position also implies that while Grimm’s discomfort in the girls’ restroom 

requires relief under Title IX, another boy’s discomfort with Grimm’s presence in the boys’ 

restroom is legally meaningless—indeed, that it must be stamped out as mercilessly as 

sentiments favoring racial segregation.  See G.G. S. Ct. Br. at 30 (claiming that Grimm must be 

treated as subject to invidious discrimination, citing Plessy v. Ferguson, 163 U.S. 537 (1896)).  
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For the School Board to provide Grimm with a choice between the girls’ room and an alternative 

unisex restroom open to all students is, in Grimm’s view, an affront to Grimm’s dignity.  Yet 

forcing the same choice on Grimm’s male classmates—notwithstanding their own adolescent 

modesty, personal sensitivities, or religious scruples—is simply the price to be paid.  The same 

logic would apply to the feelings of boys sharing locker rooms and showers with a transgender 

individual like Grimm and to 14-year old girls sharing facilities with 18-year old physiological 

males.  Title IX should not be interpreted to create so one-sided a regime. 

Insofar as Grimm proposes solutions to any of these problems, they are unlikely to be of 

any help.  For example, some of Grimm’s prior briefs imply that a transgender individual’s 

access to the other physiological sex’s facilities turns on gender presentation (i.e., whether 

someone appears to be relatively more masculine or feminine) and the sincerity of an 

individual’s feelings of discomfort on being required to use a facility consistent with anatomical 

and physiological sex.  In other words, because Grimm “presents” as a boy, despite the 

anatomical and physiological differences that exist, and feels more at home in a boys’ restroom, 

Grimm should have access to boys’ restrooms. 

That standard does little for privacy concerns and nothing for girls and women in school 

sports.  Worse, it suggests that schools must evaluate access to restrooms, locker rooms, and 

showers based on the subjective sincerity of a student’s desire to adopt an “identity” at odds with 

his or her anatomy and physiology and how consistently or comprehensively the student 

“presents” his or her preferred gender identity.  Even putting aside the manifest difficulty of 

discerning adolescent motivations, administrators inevitably would have to evaluate students’ 

access to facilities based on relative masculine or feminine traits.  But that is classic sex-

stereotyping, see Price Waterhouse, 490 U.S. at 250–51 (forbidding adverse actions against 
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women under Title VII based on stereotypical views of women’s appearance or mannerisms), 

which schools would undertake at their peril.  

These and other serious practical problems counsel strongly against an attempt to 

transform the statutory prohibition on sex discrimination into the distinctly different prohibition 

on gender identity discrimination, as Grimm’s Title IX claim demands. 

2. Grimm’s interpretation would frustrate Title IX’s purposes. 
 

Like any statute, Title IX should be interpreted so that its “manifest purpose is furthered, 

not hindered.”  Antonin Scalia & Bryan A. Garner, Reading Law:  The Interpretation of Legal 

Texts 63 (2012).  And here, one of Title IX’s purposes was to maintain schools’ ability to 

separate male and female students in some circumstances - in particular - when personal privacy 

is implicated.  But this purpose is incompatible with an approach that understands “sex,” not by 

the anatomical and physiological distinctions between males and females, but instead by “gender 

identity”—“a person’s deeply felt, inherent sense of being a boy, a man, or male; a girl, a 

woman, or female.”  ECF Doc. 177 ¶20.  If access to sex-separated facilities turns on gender 

identity, then the sex separation contemplated by Title IX and its regulations would effectively 

cease to exist.  Under that regime, a school board might wish, as a matter of legislative policy, to 

keep boys and girls in separate locker rooms; but in practice any given restroom or locker room 

would be open to members of both sexes.  An interpretation of the key term “sex” that frustrates 

key goals of Title IX should be rejected. 

By the same token, there is not the remotest suggestion that Title IX was intended to 

place school children in the position of using restrooms, lockers rooms, and showers in the 

presence of individuals with physical sex characteristics of the opposite sex.  Grimm’s 

interpretation thus nullifies what the framers of Title IX and its regulations plainly sought to 
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preserve:  spaces available to members of one anatomical and physiological sex and off-limits to 

the other. That outcome would surprise Title IX’s congressional advocates, who authorized 

separate “living facilities” to ensure that members of different physical sexes would be separable 

in certain intimate settings.  If the law’s framers had contemplated that members of one sex 

could use the opposite sex’s facilities, based on their perception of having been born in the 

wrong sex, there would have been no reason for permitting separation of sexes in intimate 

settings.  See G.G., 822 F.3d at 738 (Niemeyer, J. dissenting). 

E.  If “sex” were equated with “gender identity,” Title IX and its regulations 
would be invalid for lack of clear notice.  

 
Finally, even if Title IX and its regulations were ambiguous as applied to transgender 

individuals, then under Grimm’s interpretation, Title IX violates the Spending Clause for failure 

to afford funding recipients clear notice of the conditions of funding.  This Court should interpret 

Title IX in a way that does not render it potentially unconstitutional.  

Title IX was enacted under the Spending Clause, and the threat of withdrawing federal 

funding is the main enforcement mechanism.  See 20 U.S.C. § 1682.  Moreover, “[l]egislation 

enacted pursuant to the spending power is much in the nature of a contract, and therefore, to be 

bound by federally imposed conditions, recipients of federal funds must accept them voluntarily 

and knowingly.”  Arlington Cent. Sch. Dist. Bd. of Educ. v. Murphy, 548 U.S. 291, 296 (2006) 

(quotes and alteration omitted) (quoting Pennhurst State School & Hosp. v. Halderman, 451 U.S. 

1, 17 (1981)).  For that reason, “when Congress attaches conditions to a State’s acceptance of 

federal funds, the conditions must be set out unambiguously,” for “States cannot knowingly 

accept conditions of which they are unaware or which they are unable to ascertain.”  Id. (quotes 

and citation omitted). 
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For more than four decades, States have accepted Title IX funding with the understanding 

that they could maintain separate facilities based the different physiologies of men and women.  

Nothing in the text of Title IX or its implementing regulations “even hint[s]” that they would 

ever have to do anything else—and certainly not that they would be compelled to adopt a new 

regime of separation based on students’ subjective, internal gender identities.  Arlington, 548 

U.S. at 297.  Thus, adopting Grimm’s position would set the stage for a funding condition that 

States never could have anticipated.  

Accordingly, given the limits on Congress’ spending power, that position must be 

rejected under the rule of constitutional avoidance.  See, e.g., Edward J. DeBartolo Corp. v. Fla. 

Gulf Coast Bldg. & Constr. Trades Council, 485 U.S. 568, 575 (1988) (“[W]here an otherwise 

acceptable construction of a statute would raise serious constitutional problems, the Court will 

construe the statute to avoid such problems unless such construction is plainly contrary to the 

intent of Congress.”).  That rule supports interpreting Title IX in a way that does not permit 

courts or agencies to “surpris[e] participating States with post-acceptance or retroactive 

conditions.”  NFIB v. Sebelius, 132 S. Ct. 2566, 2606 (2012) (quoting Pennhurst, 451 U.S. at 

25).  This is yet another reason to reject the interpretation Grimm proposes. 

III. The School Board has not violated the Equal Protection Clause. 
 
 The Fourteenth Amendment provides, in pertinent part, that “[n]o State shall ... deny to 

any person within its jurisdiction the equal protection of the laws.”  U.S. Const. Amend. XIV, 

§ 1.  The equal protection requirement “does not take from the States all power of classification,” 

Personnel Adm’r of Massachusetts v. Feeney, 442 U.S. 256, 271 (1979), but “keeps 

governmental decision makers from treating differently persons who are in all relevant respects 

alike.”  Nordlinger v. Hahn, 505 U.S. 1, 10 (1992).   
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 Thus, “[t]he [Equal Protection] Clause requires that similarly-situated individuals be 

treated alike.”  Giarratano v. Johnson, 521 F.3d 298, 302 (4th Cir. 2008).  In order to make out a 

claim under the Equal Protection Clause, a plaintiff must demonstrate that he has been treated 

differently from others similarly situated and that the unequal treatment was the result of 

intentional discrimination.  Morrison v. Garraghty, 239 F.3d 648, 652 (4th Cir. 2001); Brown v. 

Wilson, No. 3:13CV599, 2015 WL 3885984, at *6 (E.D. Va. 2015); Veney v. Wyche, 293 F.3d 

726, 730 (4th Cir. 2002).  

A. Grimm cannot prevail because all students are treated the same under the 
School Board’s Policy. 

 
The School Board’s restrooms policy does not discriminate against any class of students.  

Instead, the policy was developed to treat all students and situations the same.  To protect the 

safety and respect the privacy of all students, the School Board has had a long-standing practice 

of limiting the use of restroom and locker room facilities to the corresponding physiology of the 

students.  The School Board also provides three single-stall restrooms for any student to use 

regardless of his or her physiology.   

Under the School Board’s restroom policy,13 Grimm was treated like every other student 

in the Gloucester Schools.  All students have two choices under the policy.  Every student can 

use a restroom associated with their physiology, whether they are boys or girls.  If students 

choose not to use the restroom associated with their physiology, they can use a private, single-

stall restroom.  No student is permitted to use the restroom of the opposite sex.  As a result, all 

                                                 
13 The policy that Grimm claims is unconstitutional and violates Title IX also provides that 
students are to use a locker room associated with their biological sex.  Grimm voluntarily chose 
not to use the boys’ locker room and is not asserting that this part of the policy is 
unconstitutional or in violation of Title IX. 
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students, including female to male transgender and male to female transgender students, are 

treated the same. 

Any student, including Grimm, was permitted to use the single-stall restrooms, but 

Grimm refused to do so.  Grimm also was permitted, but chose not to use the girls’ restroom 

under the School Board’s policy.  Grimm, 90:12-19; 121:11-17.  Grimm, therefore, cannot 

demonstrate either that he was treated differently from others similarly situated or that he was 

subject to intentional discrimination in violation of the Equal Protection Clause.  See Workman 

v. Mingo County Bd. of Educ., 419 F. App’x 348, 354 (4th Cir. 2011) (no evidence of unequal 

treatment in application of state mandatory vaccination laws before admission to school); Hanton 

v. Gilbert, 36 F.3d 4, 8 (4th Cir. 1994) (no evidence that similarly situated males were afforded 

different treatment). 

B. Transgender persons are not a suspect class entitled to heightened scrutiny. 
  

Neither the United States Supreme Court nor the Fourth Circuit has recognized 

transgender status as a suspect classification under the Equal Protection Clause.  Other courts 

have rejected the notion that transgender status, or other classifications of sex, is a suspect 

classification.14  See, e.g., Etsitty v. Utah Transit Authority, 502 F.3d 1215, 1222 (10th Cir. 

2007) (holding that transsexuals are not a protected class under Title VII); Druley v. Patton, 601 

F. App’x 632, 635 (10th Cir. 2015) (declining to recognize transgender as a suspect class); 

Wrightson v. Pizza Hut of Am., Inc., 99 F.3d 138, 143 (4th Cir. 1996) (Title VII does not afford 
                                                 
14  Some Courts have recognized a Price Waterhouse theory under Title VII that protects 
transgendered individuals who can demonstrate that they were subject to discrimination, because 
their appearance and conduct does not conform to traditional male or female stereotypes.  See 
Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).  These cases do not, however, recognize a 
theory of liability simply because the plaintiff is transgendered.  See, e.g., Etsitty, 502 F.3d at 
1222 n.2.  Grimm’s allegations do not support a Price Waterhouse stereotype claim of 
discrimination. 
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a cause of action for discrimination based upon sexual orientation); Williamson v. A.G. Edwards 

& Sons, Inc., 876 F.2d 69, 70 (8th Cir. 1989) (“Title VII does not prohibit discrimination against 

homosexuals”), cert. denied, 493 U.S. 1089 (1990); Brown v. Zavaras, 63 F.3d 967, 970-71 

(10th Cir. 1995) (declining to recognize transsexuality as a protected class); Schroer v. 

Billington, 577 F. Supp. 2d 293, 305 (D.D.C. 2008) (“transsexuality itself [is] a characteristic 

that, in and of itself, nearly all federal courts have said is unprotected by Title VII”); Johnston, 

97 F. Supp. 3d 657, (holding that transgender status is not a suspect classification); Jamison v. 

Davue, No. CIV S-11-2056 WBS, 2012 WL 996383, at *3 (E.D. Cal. Mar. 23, 2012) (“Plaintiff 

is cautioned, however, that transgender individuals do not constitute a ‘suspect’ class, so 

allegations that defendants discriminated against him based on his transgender status are subject 

to a mere rational basis review.”)15 

This Court should not step out on its own and recognize transgender as a new suspect 

classification.  Indeed, the Supreme Court has admonished lower courts not to create new suspect 

classifications.  See City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 441 (1985).  

Accordingly, Grimm’s equal protection claim should be reviewed under the rational basis 

standard.   

                                                 
13  See also Doe v. Alexander, 510 F. Supp. 900, 904 (D. Minn. 1981); Braninburg v. Coalinga 
State Hosp., No. 1:08-CV-01457-MHM, 2012 WL 3911910, at *8 (E.D. Cal. Sept. 7, 2012); 
Kaeo-Tomaselli v. Butts, No. CIV. 11-00670 LEK, 2013 WL 399184, at *5 (D. Haw. Jan. 31, 
2013); Lopez v. City of New York, No. 05 CIV. 10321(NRB), 2009 WL 229956, at *13 
(S.D.N.Y. Jan. 30, 2009); Starr v. Bova, No. 1:15 CV 126, 2015 WL 4138761, at *2 (N.D. Ohio 
July 8, 2015); Murillo v. Parkinson, No. CV 11-10131-JGB VBK, 2015 WL 3791450, at *12 
(C.D. Cal. June 17, 2015); Stevens v. Williams, No. 05-CV-1790-ST, 2008 WL 916991, at *13 
(D. Or. Mar. 27, 2008); Rush v. Johnson, 565 F. Supp. 856, 868 (N.D. Ga. 1983). 
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C. The School Board’s Policy is presumptively constitutional under rational 
basis review. 

 
Requiring students to use facilities that correspond to their birth sex in order to provide 

privacy to all students has been recognized as a rational basis by multiple courts.  See Johnston, 

97 F. Supp. 3d at 669-70 (citing Etsitty, 502 F.3d at 1224; Causey v. Ford Motor Co., 516 F.2d 

416 (5th Cir. 1975)).  Indeed, the Supreme Court also has recognized (1) that there are inherent 

“[p]hysical differences between men and women” that are “enduring” and render “the two sexes 

… not fungible” and (2) that each sex must be afforded privacy from the other sex.  United 

States v. Virginia, 518 U.S. 515, 533, 550 n. 19 (1996).16  The Fourth Circuit likewise has held 

that individuals have a right to bodily privacy.  See Lee v. Downs, 641 F.2d 1117, 1119 (4th Cir. 

1981) (“Most people, however, have a special sense of privacy in their genitals, and involuntary 

exposure of them in the presence of people of the other sex may be especially demeaning and 

humiliating.”). In particular, the Fourth Circuit has acknowledged “society’s undisputed approval 

of separate public rest rooms for men and women based on privacy concerns.”  Faulkner v. 

Jones, 10 F.3d at 232.   

This is not a revolutionary proposition.  Other courts also have found that there is a basic 

need for bodily privacy.  See, e.g., Doe v. Luzerne Cty., 660 F.3d 169, 177 (3rd Cir. 2011) (an 

individual has “a constitutionally protected privacy interest in his or her partially clothed body,” 

and this “reasonable expectation of privacy” exists “particularly while in the presence of 

members of the opposite sex”); Brannum v. Overton Cty. Sch. Bd., 516 F.3d 489, 498 (6th Cir. 

2008) (“the constitutional right to privacy … includes the right to shield one’s body from 

                                                 
16  In a 1975 Washington Post editorial, then Columbia Law School Professor Ruth Bader 
Ginsburg wrote that “[s]eparate places to disrobe, sleep, perform personal bodily functions are 
permitted, in some situations required, by regard for individual privacy.”  Ginsburg, The Fear of 
the Equal Rights Amendment, WASH. POST, Apr. 7, 1975, at A21 (emphasis added). 
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exposure to viewing by the opposite sex”); Sepulveda v. Ramirez, 967 F.2d 1413, 1415-16 (9th 

Cir. 1992) (“[t]he right to bodily privacy is fundamental,” and “common sense, decency, and 

[state] regulations” require recognizing it in a parolee’s right not to be observed by an officer of 

the opposite sex while producing a urine sample). 

Protecting bodily privacy is of particular concern when it comes to students.  Beard v. 

Whitmore Lake Sch. Dist., 402 F.3d 598, 604 (6th Cir. 2005) (“Students of course have a 

significant privacy interest in their unclothed bodies”).  Indeed, the School Board has a 

responsibility to ensure students’ privacy, which is especially acute when children are still 

developing, both emotionally and physically.  See, e.g., Burns v. Gagnon, 283 Va. 657, 671, 727 

S.E.2d 634, 643 (2012); Davis v. Monroe County School Board of Education, 526 U.S. 629, 

646-47 (1999).  That is exactly the aim of the School Board’s restroom policy in this case.  

Andersen, 22:1-11; 25:15-17; 25:19-26:12; 27:22-28:5.   

In Johnston, 97 F. Supp. 3d 657, a case dealing with transgender restroom use in an 

educational setting, the Court rejected the arguments being made by Grimm.  There, the plaintiff 

was born a biological female, like Grimm.  The plaintiff entered college as a female, but later 

identified as a male.  The plaintiff was diagnosed with gender identity disorder, legally changed 

his name, and began living as a male.  The plaintiff used the men’s restrooms and locker rooms 

on campus.  The plaintiff, however, remained anatomically a female.   

Thereafter, the plaintiff was told that he could not use the men’s restrooms or locker 

rooms.  When the plaintiff refused to comply with this policy, he was expelled from the 

University.  The plaintiff filed suit against the University alleging that the school’s policy 

violated the Equal Protection Clause of the Fourteenth Amendment.  The District Court, in a 

detailed analysis and opinion, rejected this claim. 
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     Johnston held that transgender status is not a suspect classification and that providing 

separate restroom and locker room facilities for college students based on their biological sex did 

not violate the Equal Protection Clause.  Johnston, 97 F. Supp. 3d at 671-72.  As the Court noted, 

this holding is consistent with the holdings of numerous other courts that have considered 

allegations of discrimination by transgender individuals, whether under the Fourteenth 

Amendment or Title VII.  See, e.g., Frontiero v. Richardson, 411 U.S. 677, 686 (1973); Etsitty v. 

Utah Transit Auth., 502 F.3d at 1221-22; Ulane v. Eastern Airlines, Inc., 742 F.2d 1081, 1084 

(7th Cir. 1984); Sommers v. Budget Mktg., Inc., 667 F.2d 748, 750 (8th Cir. 1982).   

The same result should be reached here.  The School Board’s policy is rationally related 

to protecting students’ privacy rights; and it is not just rationally related, but substantially related, 

to the important governmental interest of protecting the privacy of all of its students.  The School 

Board has a responsibility to its students—ages 6 to 18—to ensure their privacy while engaging 

in personal bathroom functions.  This is particularly true in an environment where children are 

still developing, both emotionally and physically.  See, e.g., Burns v. Gagnon, 283 Va. at 671, 

727 S.E.2d at 643 (school administrators have a responsibility “to supervise and ensure that 

students could have an education in an atmosphere conducive to learning, free of disruption, and 

threat to person.”); Va. Code § 22.1-254 (compulsory attendance).  This legitimate privacy 

interest of students and parents was expressed in the many emails and communications the Board 

received when the issue came to light, including during the public School Board hearings on 

November 14, 2014 and December 9, 2014 where privacy was the emphasis.  The School Board 

policy was enacted to protect that right. 

 As Johnston recognized, the context of this dispute is important.  Here, the School Board 

is balancing the needs, interests and rights of children in kindergarten through twelfth grade.  
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The right to privacy for young, dependent students strongly supports maintaining sex-segregated 

bathrooms and locker rooms. See Johnston, 97 F. Supp. 3d at 668 (finding “controlling the 

unique contours under which this case arises,” namely a public school which is “tasked with 

providing safe and appropriate facilities for all of its students.”) 

 Furthermore, the School Board’s interest in protecting students’ privacy rights based on 

their physiology has been recognized by the Department of Education.  The regulations 

implementing Title IX specifically allow schools to provide “separate toilet, locker room, and 

shower facilities on the basis of sex.”  34 C.F.R. § 106.33.  Grimm’s suggestion that the School 

Board does not have a substantial interest in providing separate restroom and locker room 

facilities based on physiology is unfounded.   

 Grimm’s identification as a male does not alter the anatomical and physiological 

differences between Grimm and other male students, nor does it erase the anatomical and 

physiological differences between a male student who identifies as a female and other female 

students.  And even Grimm must concede that student privacy is a legitimate interest for the 

School Board to consider. 

 The School Board took both Grimm’s interests and the interests of its other students into 

consideration and developed a policy that seeks to accommodate the best interests of all of its 

students.  In doing so, the School Board bolstered these privacy rights by providing single-stall 

restrooms for any student to use.  Accordingly, there is not only a rational basis, but a substantial 

basis for the School Board’s policy requiring students either to use the restroom and locker room 

associated with their physiology or to use a single-stall restroom of their choice.  Johnston, 97 F. 

Supp. 3d at 671-72; United States v. Biocic, 928 F.2d 112, 115-16 (4th Cir. 1991) (recognizing 

anatomical differences between men and women for purposes of equal protection analysis.)  
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D. The School Board’s Policy is constitutional under intermediate scrutiny. 
 
 Grimm may argue that the School Board’s policy creates a sex based classification that is 

subject to intermediate scrutiny.  There is no disputing that classifications based on sex are 

subject to intermediate scrutiny.  See United States v. Virginia, 518 U.S. 515, 532–33 (1996).  

Intermediate scrutiny, however, does not apply in the context of this case.  Unlike laws that 

differentiate between fathers and mothers, widows and widowers, unwed fathers and unwed 

mothers, see Sessions v. Morales-Santana, 137 S. Ct. 1678, 1688-89 (2017), separating boys and 

girls into different bathrooms based on their physiology is not sex-based discrimination that is 

prohibited by the Equal Protection Clause.  A claim such as Grimm’s that attempts to insert 

“gender identity” as a component of “sex” fails to state an Equal Protection Clause claim as a 

matter of law. 

The equal protection question surrounds Grimm’s sex at birth.  Johnston, 97 F. Supp. 3d 

at 671 (“While Plaintiff alleges that he is a ‘male,’ ... Plaintiff was assigned the sex of “female” 

at birth ... Thus, while Plaintiff might identify his gender as male, his birth sex is female. It is 

this fact … that is fatal to Plaintiff's sex discrimination claim. Regardless of how gender and 

gender identity are defined, the law recognizes certain distinctions between male and female on 

the basis of birth sex.”).  The evidence in this case establishes that Grimm’s birth sex is female. 

Grimm’s choice of gender identity did not cause chromosomal or biological changes in his body, 

and Grimm remains biologically female.  Van Meter expert report; Penn, 51:14-17; 51:18-21; 

52:14-21.  While, Grimm had chest reconstruction surgery in June of 2016, this procedure did 

not create any biological changes in Grimm, but instead, it was only a physical change.  Penn, 

78:8-12.  Further, while Grimm asserts that he had a new birth certificate issued during his senior 

year in high school as a result of this procedure, the evidence nevertheless establishes that 
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Grimm still was anatomically and physiologically female.  As such, Grimm cannot state a sex 

discrimination claim under the Equal Protection clause. 

Yet, even if intermediate scrutiny applied, the School Board’s policy meets that 

threshold.  Intermediate scrutiny requires the government to demonstrate that a challenged policy 

serves “important governmental objectives” and that the purportedly discriminatory means 

employed are “substantially related” to the achievement of those objectives.  Id. at 533.  The 

government is not, however, required to show that the policy is the “least intrusive means of 

achieving the relevant government objective.”  See United States v. Staten, 666 F.3d 154, 159-60 

(4th Cir. 2011) (citations and internal quotation marks omitted).  “In other words, the fit needs to 

be reasonable; a perfect fit is not required.”  Id. at 162.  

 Again, the School Board has an interest in protecting the privacy rights of its students.  

See, e.g., Beard v. Whitmore Lake Sch. Dist., 402 F.3d 598, 604 (6th Cir. 2005) (“Students of 

course have a significant privacy interest in their unclothed bodies.”); Doe v. Renfrow, 631 F.2d 

91, 92–93 (7th Cir. 1980) (“[i]t does not require a constitutional scholar” to conclude that a strip 

search invades a student’s privacy rights).  As recently as January 2016, the Fourth Circuit cited 

Virginia approvingly while concluding that physiological differences justified treating men and 

women differently in some contexts.  See Bauer v. Lynch, 812 F.3d 340, 350 (4th Cir. 2016). 

Bauer found that different standards for men and women arose from the FBI’s efforts to 

“normalize testing standards between men and women in order to account for their innate 

physiological differences.” Id. at 343.  In light of this purpose, the Fourth Circuit explained: 

Men and women simply are not physiologically the same for the purposes of 
physical fitness programs....  The Court [in Virginia] recognized that … some 
differences between the sexes were real, not perceived, and therefore could 
require accommodations. 

 
Id. at 350. 
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 The School Board’s interests in student privacy that justify segregation of restroom and 

locker rooms arise from the physiological differences between boys and girls and not from 

differences in gender identity.  See Faulkner v. Jones, 10 F.3d at 232 (finding that “society’s 

undisputed approval of separate public rest rooms for men and women based on privacy 

concerns.”)   

Even though the law allows the School Board to do so, the School Board did not tell 

Grimm that his only choice was to use the girls’ restroom.  Instead, the School Board addressed, 

in a uniform, nondiscriminatory manner, the possibility that students, including Grimm, may not 

be comfortable using the restroom that corresponds with their anatomical and physiological sex 

for whatever reason.  In an effort to protect the privacy of all of its students, the School Board 

offers sex segregated bathrooms and three single-stall restrooms.  Any student, including Grimm, 

could use these single-stall restrooms, regardless of their biological sex or gender identity, if they 

are uncomfortable using a communal restroom, or for any other private or personal reason. 

The School Board’s restroom policy does not discriminate against any class of 

individuals.  The policy treats all students and situations the same.  Under this policy, all 

students, including female to male transgender and male to female transgender students, are 

treated the same.  The School Board did not develop the restroom and locker room policy to 

single out Grimm or anyone else on the basis of gender identity.  Instead, the policy reflects the 

anatomical and physiological differences between boys and girls.  It is nondiscriminatory in 

implementation and substantially related to a legitimate governmental interest.  Accordingly, 

Grimm is not able to demonstrate an Equal Protection violation. 
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IV. Neither Title IX nor the Equal Protection Clause compels the School Board to 
cooperate with Grimm’s medical treatment plan. 

 
Grimm’s entire case is built around his “medically necessary treatment for gender 

dysphoria.” ECF Doc. 177, ¶ 1.  “There is a medical and scientific consensus that the treatment 

for gender dysphoria is for boys who are transgender to live as boys and for girls who are 

transgender to live as girls.”  Id., ¶ 22.  “With the help of his medical providers, Gavin 

transitioned to living in accordance with his male identity as part of medically necessary 

treatment for gender dysphoria.”  Id., ¶ 39.  The School Board “disregarded Gavin’s medical 

treatment …. and … prohibit[ed] its administrators from allowing Gavin to use the boys’ 

restrooms.”  Id., ¶ 79.  

Grimm’s unspoken premise is that Title IX and/or the Equal Protection Clause compel 

the School Board to cooperate and assist with the implementation of his medical treatment.  The 

premise is flawed.  Title IX prohibits exclusion of any person from participation in, denial of the 

benefits of, or discrimination under “any education program or activity receiving Federal 

financial assistance” on the basis of sex.  20 U.S.C. § 1681(a).  It is simply silent on issues 

relating to medical treatment.  The Department of Education’s regulations are nearly so, and 

nothing in those regulations supports Grimm’s case.  The regulations do address medical issues 

to a limited extent, however, and the inclusion of those limited provisions implies the exclusion 

of other matters.  E.g., United States v. Wheeler, 886 F.3d 415, 428 (4th Cir. 2018), quoting 

Russello v. United States, 464 U.S. 16, 23 (1983).  See 34 C.F.R. § 106.40 (Marital or parental 

status), subsection (b) (Pregnancy and related conditions), subsections (4) and (5): 

(4) A recipient shall treat pregnancy, childbirth, false pregnancy, termination of 
pregnancy and recovery therefrom in the same manner and under the same 
policies as any other temporary disability with respect to any medical or hospital 
benefit, service, plan or policy which such recipient administers, operates, offers, 
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or participates in with respect to students admitted to the recipient’s educational 
program or activity. 

(5) In the case of a recipient which does not maintain a leave policy for its 
students, or in the case of a student who does not otherwise qualify for leave 
under such a policy, a recipient shall treat pregnancy, childbirth, false pregnancy, 
termination of pregnancy and recovery therefrom as a justification for a leave of 
absence for so long a period of time as is deemed medically necessary by the 
student’s physician, at the conclusion of which the student shall be reinstated to 
the status which she held when the leave began. 

Another example is 34 C.F.R. § 106.41 (Athletics), which provides that in determining whether 

equal opportunities are available for members of “both sexes” in interscholastic, intercollegiate, 

club or intramural athletics, the Director will consider, among other factors, provision 

of medical and training facilities and services.17   

 The Equal Protection issue is likewise easily disposed of.  See, e.g., Harris v. McRae, 448 

U.S. 297, 321-22 (1980) (holding that the “Hyde Amendment” does not violate the equal 

protection component of the Fifth Amendment Due Process Clause by withholding public 

funding for certain medically necessary abortions while providing funding for other medically 

necessary health services).  “The guarantee of equal protection under the Fifth Amendment is not 

a source of substantive rights or liberties, but rather a right to be free from invidious 

discrimination in statutory classifications and other governmental activity.”  Id. at 322.  The 

same analysis applies to the Fourteenth Amendment’s Equal Protection Clause. Adarand 

Constructors, Inc. v. Pena, 515 U.S. 200, 217 (1995).  That Clause therefore does not give 

Grimm a “substantive” right to governmental assistance with his medical treatment, however 

“necessary” that treatment may be from a medical standpoint. 

                                                 
17 See also 34 C.F.R. § 106.39 (Health and insurance benefits and services):  “In providing 
a medical, hospital, accident, or life insurance benefit, service, policy, or plan to any of its 
students, a recipient shall not discriminate on the basis of sex ….”); 34 C.F.R. § 106.56 (Fringe 
benefits). 
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 Furthermore, Grimm is not able to present evidence that using the male restroom at 

school is “medically necessary.” Gender affirming care or social transitioning care is purportedly 

part of an overall mental health treatment plan to address gender dysphoria.  Using the male 

restroom at school is just one component of an overall social transitioning care plan.  Thus, even 

where a transgender student is not permitted to use the restroom consistent with his expressed 

gender identity, there are other methods of social transition that can be used to help treat gender 

dysphoria. Penn, 70:18-71:4. Indeed, the School Board accommodated Grimm in the other 

aspects of Grimm’s social transition, including referring to him by his new name and using male 

pronouns.  Moreover, Grimm has not designated a mental health expert, treating or retained, to 

offer testimony that the use of the boys’ restroom was a medical necessity for Grimm that 

somehow could rise to a substantive right protected by the Equal Protection clause of the 

Constitution.  Simply put, Grimm’s desire to use the boys’ restroom at school is not a right 

protected by the Equal Protection clause. 

IV. Issuance of a new birth certificate does not compel revision of Grimm’s school 
records.  

A. The School Board is under no obligation to conform Grimm’s school records 
to a new birth certificate that was not issued consistently with Virginia law. 

 Grimm asks the Court to declare that by declining to “update” his official school 

transcript “to match the ‘male’ designation on his updated birth certificate,” the School Board 

“violated—and continues to violate—[his] rights under the Fourteenth Amendment … and Title 

IX.”  ECF Doc. 177, page 18.  That request should be denied for all of the reasons discussed in 

previous sections of this Brief and for the additional reason that Grimm’s new birth certificate 

and its issuance do not comply with Virginia law and therefore are ineffective and void. 

 Va. Code § 32.1-269 governs amendments of vital records, including “change of sex.”  It 

provides, in part, that “[a] vital record registered under this chapter, with the exception of a death 
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certificate, may be amended only in accordance with this section and such regulations as may be 

adopted by the [State Board of Health] to protect the integrity and accuracy of such vital 

records.”  (Subsection A.) Subsection B provides (with an exception that applies only to children 

born out of wedlock) that “a vital record that is amended under this section shall be marked 

‘amended’ and the date of amendment and a summary description of the evidence submitted in 

support of the amendment shall be endorsed on or made a part of the vital record.”  See also id., 

Subsection E:  “Upon receipt of a certified copy of an order of a court of competent jurisdiction 

indicating that the sex of an individual has been changed by medical procedure and upon request 

of such person, the State Registrar shall amend such person’s certificate of birth to show the 

change of sex ….”  (Emphasis added.)   

 12 VAC 5-550-460 (Methods of correcting or altering certificates) also applies to 

amendments of birth certificates.  It provides in part that “corrections or alterations shall be 

made by drawing a single line through the incorrect item, if listed, and by inserting the 

correct or missing data immediately above it or to the side of it, or by completing the blank 

item, as the case may be.”  And similarly to Subsection B of Va. Code § 32.1-269, it provides 

that “there shall be inserted on the certificate a statement identifying the affidavit and 

documentary evidence used as proof of the correct facts and the date the correction was made.” 

 Grimm’s new birth certificate is deficient in four respects: (1) it is not marked 

“amended”; (2) it indicates a “date issued” but does not indicate in any way that that is a date of 

an amendment; (3) it provides no description of evidence submitted in support of the 
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amendment; and (4) the “correction” or “alteration” is not indicated by a line drawn through the 

“incorrect item.”  See Exhibit N.18   

No person reviewing that certificate would perceive the slightest indication that it is an 

amended, altered, or “corrected” certificate, which is contrary to the manifest legislative policy 

as well as the letter of the law.  The certificate, therefore, was not issued in compliance with 

Virginia law, which controls.   

Moreover, the underlying basis for the amended birth certificate does not comply with 

Virginia law.  An amended birth certificate can be sought when an individual’s sex has been 

changed by “surgical gender reassignment procedure.” 12 VAC 5-550-320.  Yet, the evidence is 

undisputed that Grimm only had chest reconstructive surgery, not a “surgical gender 

reassignment procedure.”  Indeed, surgical gender reassignment surgery could not be performed 

until Grimm was at least 18 years old, and Grimm still had female genitalia and reproductive 

organs in place.  Penn, 78:19-79:15; 79:19-80:1.   

As such, under either circumstance, the School Board has no duty to “update” Grimm’s 

transcript “to match the ‘male’ designation on his updated birth certificate,” as demanded by his 

Second Amended Complaint. 

B. Grimm’s school records claim should be rejected for failure to exhaust 
available administrative remedies. 

 The Family Educational Rights and Privacy Act (“FERPA”), 20 U.S.C. § 1232g, 

provides that “[n]o funds shall be made available … to any educational agency or institution 

which has a policy of denying, or which effectively prevents, the parents of students who are or 

have been in attendance at a school of such agency or at such institution … the right to inspect 

                                                 
18  The certificate that Grimm or his mother presented to Gloucester High School was marked 
“void.”  Exhibit O. 
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and review the education records of their children.” The Department of Education’s 

implementing regulations, at 34 C.F.R. Part 99, Subpart C, provide a procedure by which a 

parent or student may request an amendment to such records.  Under 34 C.F.R. § 99.20(a), “[i]f a 

parent or eligible student believes the education records relating to the student contain 

information that is inaccurate, misleading, or in violation of the student’s rights of privacy, he or 

she may ask the educational agency or institution to amend the record.”  Id.  Then, “[t]he 

educational agency or institution shall decide whether to amend the record as requested within a 

reasonable time after the agency or institution receives the request.”  34 C.F.R. § 99.20(b).  “If 

the educational agency or institution decides not to amend the record as requested, it shall inform 

the parent or eligible student of its decision and of his or her right to a hearing under § 99.21.”  

34 C.F.R. § 99.20(c).  Finally, “[i]f, as a result of the hearing, the educational agency or 

institution decides that the information in the education record is not inaccurate, misleading, or 

otherwise in violation of the privacy rights of the student, it shall inform the parent or eligible 

student of the right to place a statement in the record commenting on the contested information 

in the record or stating why he or she disagrees with the decision of the agency or institution, or 

both.”  34 C.F.R. § 99.21(b)(1)(ii)(2).  A federal court may review a refusal to amend education 

records pursuant to § 99.21.  See Lewin v. Medical College of Hampton Roads, 931 F.Supp. 443, 

444 (E.D. Va. 1996), aff’d, 1997 WL 436168 (4th Cir. 1997).19 

 FERPA thus provides a framework by which a student may request an amendment to his 

education records.  The School Board met FERPA’s requirements by informing Grimm of his 

                                                 
19  Lewin holds that FERPA does not “permit disappointed students to federalize disputes over 
the academic accuracy of their professors’ grading methods and substantive test answers.”  931 
F. Supp. at 445, citing Tarka v. Cunningham, 917 F.2d 890, 892 (5th Cir. 1990).  No similar 
issues are presented here. 
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right to a hearing on the issue.  See Andersen Declaration.  Grimm has not requested a hearing 

(or otherwise sought relief under that Act).  His school records claim therefore must be dismissed 

for failure to exhaust an available administrative remedy.  See e.g., Johnston, 97 F. Supp. 3d at 

671–72 (dismissing Equal Protection claim for not updating school records because the plaintiff 

did not comply school policy in requesting the change); See e.g., Cavalier Telephone v. Virginia 

Elec. and Power, 303 F.3d 316 (4th Cir. 2002).  See id. at 322:   

It is a “long-settled rule of judicial administration that no one is entitled to judicial 
relief for a supposed or threatened injury until the prescribed administrative 
remedy has been exhausted.”  Myers v. Bethlehem Shipbldg. Corp., 303 U.S. 41, 
50-51, 58 S.Ct. 459,  82 L.Ed. 638 (1938).  In other words, “[w]here relief is 
available from an administrative agency, the plaintiff is ordinarily required to 
pursue that avenue of redress before proceeding to the courts; and until that 
recourse is exhausted, suit is premature and must be dismissed.” Reiter v. Cooper, 
507 U.S. 258, 269, 113 S.Ct. 1213,  122 L.Ed.2d 604 (1993). 

V. Grimm’s claims against the School Board are moot. 
 
 It is the School Board’s position that Grimm’s claims against it are moot.  In August of 

this year, the Eleventh Circuit thoroughly analyzed this issue and held that a claim for nominal 

damages only does not save a claim from mootness when accompanying claims for declaratory 

and injunctive relief are moot.  Flanigan’s Enterprises, Inc. of Georgia v. City of Sandy Springs, 

Georgia, 868 F.3d 1248, 1263 (11th Cir. 2017).  The cases in this Circuit have not undertaken a 

similarly thorough analysis.  The School Board set forth its position in its Brief in Opposition to 

Motion to Vacate Order for Supplemental Briefing (ECF Doc.129), which it incorporates by 

reference.20   

 

                                                 
20  The School Board acknowledges this Court’s December 12, 2017 Order (ECF Doc. 132), 
which holds that Grimm’s claims are not moot.  The School Board hereby preserves all of its 
appellate rights. 
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CONCLUSION 
 
 For all of the foregoing reasons, the Gloucester County School Board respectfully 

requests that the Court grant the Motion for Summary Judgment, and dismiss Plaintiff’s Second 

Amended Complaint in its entirety and with prejudice.   

GLOUCESTER COUNTY SCHOOL 
BOARD 
 
By Counsel 

 
 
 
 
/s/       
David P. Corrigan 
VSB 26341 
Jeremy D. Capps 
VSB No. 43909 
George A. Somerville 
VSB No. 22419 
Attorney for Gloucester County School Board 
Harman, Claytor, Corrigan & Wellman 
P.O. Box 70280 
Richmond, Virginia 23255 
804-747-5200 - Phone 
804-747-6085 - Fax 
dcorrigan@hccw.com 
jcapps@hccw.com 
gsomerville@hccw.com 
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C E R T I F I C A T E 
 
 I hereby certify that on the 26th day of March 2019, I filed a copy of the foregoing 

document with the Clerk of the Court using the CM/ECF system, which will automatically send 

a Notice of Electronic Filing to all counsel of record. 

 
/s/       
David P. Corrigan 
VSB No. 26341 
Attorney for Gloucester County School Board 
Harman, Claytor, Corrigan & Wellman 
P.O. Box 70280 
Richmond, Virginia 23255 
804-747-5200 - Phone 
804-747-6085 - Fax 
dcorrigan@hccw.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Newport News Division 
 
GAVIN GRIMM, 
 
     Plaintiff, 
  

 

v. Case No. 4:15-cv-54 
 

GLOUCESTER COUNTY SCHOOL 
BOARD, 
 
     Defendant. 

 

 
INDEX OF EXHIBITS TO BRIEF IN SUPPORT OF GLOUCESTER COUNTY  

SCHOOL BOARD’S MOTION FOR SUMMARY JUDGMENT 
 

NO. EXHIBIT DESCRIPTION 
 

A.  Gavin Grimm Deposition Excerpts 
 

B.  Melinda Penn, M.D. Deposition Excerpts 
 

C.  Quentin Van Meter, M.D. Deposition Excerpts 
 

D.  Quentin Van Meter Expert Report 
 

E.  Troy Andersen Declaration 
 

F.  Gloucester County School Board Documents 
GCSB – 1086, 1117-1118, 1127, 1151-1154, 1261, 1267, 1272, 2630, 3541, 4165-
4166, 4189-4190, 4247, 4286 
 

G.  Nathan Collins Deposition Excerpts 
 

H.  Troy Andersen Deposition Excerpts 
 

I.  Gloucester County School Board’s Supplemental Answer to Interrogatory No. 1 
 

J.  Gloucester County School Board’s November 11, 2014 Meeting Minutes 
 

K.  Gloucester County School Board’s December 9, 2014 Meeting Minutes 
 

L.  Diagnostic and Statistical Manual of Mental Disorders – DMS-5 
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NO. EXHIBIT DESCRIPTION 
 

 
M.  Matt Lord Deposition Excerpts 
N.  Department of Vital Statistics Birth Certificate – Not marked Void 

 
O.  Department of Vital Statistics Birth Certificate – marked Void 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Newport News Division 

GA VIN GRIMM, 

Plaintiff, 

v. Case No. 4:15-cv-54 

GLOUCESTER COUNTY SCHOOL 
BOARD, 

Defendant. 

GLOUCESTER COUNTY SCHOOL BOARD'S 
RULE 26(a)(2) DISCLOSURE 

NOW COMES the Defendant Gloucester County School Board ("School Board"), by 

counsel, and hereby discloses the following expert in accordance with Rule 26(a)(2) of the 

Federal Rules of Civil Procedure. 

The School Board submits this disclosure without conceding that expert testimony is 

appropriate or needed with regard to the claims against the School Board, and without prejudice 

to or waiving the School Board's right to summary judgment and/or a judgment as a matter of 

law at the conclusion of plaintiffs evidence. 

The following information is offered only as a summary of the respective expert's 

opinions and the grounds underlying those opinions. The School Board reserves the right to 

supplement, modify and/or change this expert disclosure as the expert continues to review this 

matter on behalf of the School Board and as additional discovery is conducted. The expert 

opinion is based on the expert's training, education and experience, as well as his review of the 

documents and other relevant materials noted in the reports. All opinions expressed will be 

offered to a reasonable degree of certainty in the witness' field of expertise unless stated 

I 

D
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otherwise. The expert witness may render additional opinions or expound on the opinions listed 

in the reports at his depositions. The repo1i and opinion testimony of the expe1i is incorporated 

in this Disclosure by reference. 

Quentin L. Van Meter, M.D. 
1800 Howell Mill Road NW 

Suite 475 
Atlanta, GA 30318 

The School Board reserves the right to call as a witness, Dr. Quentin L. Van Meter, an 

expe1i in the field of pediatric endocrinology. Dr. Van Meter's expert repmi and CV are 

attached to this Disclosure and incorporated by reference as if fully set forth herein. (Exhibit 1 ). 

Davi P. C an (VSB No. 26341 ) 
Jeremy D. Capps (VSB No. 43909) 
Attorneys for Gloucester County School Board 
Harman, Claytor, Corrigan & Wellman 
P.O. Box 70280 
Richmond, Virginia 23255 
804-747-5200 - Phone 
804-747-6085 - Fax 
dcorrigan@hccw.com 
jcapps@hccw.com 
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GLOUCESTER COUNTY SCHOOL 
BOARD 

By Counsel 
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CERTIFICATE 

I hereby certify that a true copy of the foregoing was emailed and mailed this 26th day of 
February, 2019 to: 

Joshua A. Block, Esq. 
NYSB 4370573 
American Civil Liberties Union 
125 Broad Street 
18th Floor 
New York, NY 10004 
212-549-2627 - Phone 
212-549-2593 - DD 
212-549-2650 - Fax 
jblock@aclu.org 

Leslie Cooper, Esq. 
NYSB 2759835 
American Civil Liberties Union Foundation 
125 Broad Street 
18th Floor 
New York, NY 10004 
212-549-2500 - Phone 
212-549-2584 - DD 
212-549-2650 - Fax 
lcooper@aclu.org 

Shayna Medley-Warsoff, Esq. 
American Civil Liberties Union Foundation 
125 Broad Street 
18th Floor 
New York, NY 10004 
212-549-2500 - Phone 
212-549-2584 - DD 
212-549-2650-Fax 
smedley@aclu.org 

Clare P. Wuerker, Esq. 
VSB No. 79236 
United States Attorney's Office 
101 West Main Street 
Suite 8000 
Norfolk, VA 23510 
757-441-6361 - Phone 
757-441-6689 - Fax 
Clare. Wuerker@usdoj.gov 
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Victoria Lill, Esq. 
DCBN1008599 
United States Department of Justice 
950 Pennsylvania Ave., N.W. 
Educational Opportunities Section, PHB 
Washington, DC 20530 
202-514-4092 - Phone 
202-307-6083 - DD 
202-514-8337 - Fax 
victoria.lill@usdoj.gov 

Eden B. Heilman, Esq. 
LSBA No. 30551 
ACLU 
701 E. Franklin Street 
Suite 1412 
Richmond, VA 23219 
804-523-2152 - Phone 
804-649-2733 - Fax 
eheilman@acluva.org 

Nicole Tortoriello, Esq. 
VSB No. 91129 
ACLU 
701 E. Franklin Street 
Suite 1412 
Richmond, VA 23219 
804-726-6013 - DD 
804-649-2733 - Fax 
ntortoriello@acluva.org 
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26 Febrnary, 2019 

1, I have been ret<1lned by i:ounsel for the Gloucester County School Bo;ml as an expert in connection 
with the ab·~ve-captioned litigation. I have actual knowledge of th·El matters stated In this report. My 
professional back~iround, experience, and publications are detailed in my currlculum vitae, which is 
attached as Exhibit A. 

2, I received rny B.A. in Science at the College ·~f William and Mary, and my M.D. from the rvNJdical 
College of Virisinia, Virginia Commonwealth University. 

3. I am currnntly a pediatric endocrinologist In private practice in Mlant:1 Georgia. I am the President of 
Van Meter P~!diatrlc Endocrinology, P.C:. I am on the clinical faculti;is of Emory University .Sch~,ol of 
Medicine and Mon:1house College of Medicine,. in the role of adjun•;t Associate Profossor of Pediatrics. 

4. I am board certil'ied In Pediatrics and Pediatric Endocrinology, I have been licensed to pra,::tice 
medicine in G1!orgia since 1991. I h;;ive been previously licensed to practic(\ rnediclne in C-i.illfornia, 
Louisiana, and Maryland. 

5. I did my PE1diatrlc Endocdne fellowship at Johns Hopkins Hospit:~I fror~n :1978-1980. The faclllt'( 
present at that tlm1:1 had carried on the tradition of excellence established by Lawson Wilkins, M.D. 
Because of thE! reputation of the endocrine program as a center for exceptional care for children with 
disorders of s1;xual differentiation, I had well-above average exposure to such patients. As a Pediatric 
Fellow, I was also e:<posed to adults with Gendtir Identity Disorder, t•hen called Trans-Sexuality, and 
received training from John Money, Ph.D., in his Psycho hormonal Divis/cm. 

6. I have malntain•'d a continued interest in gender discordance since mv fellowship years and hav1i 
read extensiVE!IV thf.! literature in scientific pe,er·reviewed Journals and haVE! attended nationzil and 
International pediatric endocrine conferences where this subject Is present1!d and discussed. I am also 
familiar with the wide army of commentary on the subJ•ict. 

7. My professl•onal rnember:,hlps include The Pediatric Endocrine S<>ciety, the Endocrine :Society, the 
American Asscrdatlc n of Clinical Endocrinolot~ists where I held a po~;ition cm the Pediatric Scientif:c 
Committee until it was disbanded one year ago, the American Diab1;,tes Association, and I arn a follow of 
the American College of Pediatricians, currently serving on the Board of D/r,E!Ct:ors as President I am on 
the Advisory llc1ard <)f Camp l<udzu, a non-profit organization which provides diabetes camp e1cperience 
in Georgia. 

8. IVly opinions expmssed in this report are based upon my education, trainfng, and E1xperieno1i· iri the 
subject matters dlsC1Jssed. The materials that I have relied upon are the same types of materials that 

EXHIBIT 
1 
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other expents in my 'fie/cl rely upon when forming opir1lons. Speci'fic sou roes upon which / rely in this 
report are footncited. 

9. Over my c:aree•', I ha~·e served as an expert witness in medical malpractice cases for both plaintiff and 

defense. I have testified at Georgia State L(!gislative Committee hearings. In the past six yecirs,, have 
testified by cfoposition in Harlen Schneider v. J. Enrique Lujan, M.D.et al., in the circuit court of the first 
judicial circuit of Okaloosa County, FL, Civil Division, on 7 Feb 2014; and! in the case of plaintiff ~:irnora 
Gilmer, reprnsent•od by attorneys at the Birmingham, AL, firm of Pittman Dutton on 22 May :W:l4. 

10. I provided an expert declaration in the case of Carcano v Mccorey and US vs North C;irolina on 12 
August 2016. I t1,stified in Springfield. lllino;s as a plaintiff's expert witn1,s:; in the case of Cooley v. Paul 
for the firm of Kano:;ki Bresney, 3 Nov 201'1'. I testified in court in Hamilton County Ohio in February 

2018 in regard to .·essica Siefert, a transgender teen wno had been renwv·ec! from the custody of her 
biologic parents. I testified via skype in Alberta Province, Canada on 14 June 2018 in regarcl to tho 
matter of parents suing the school systems there for withholding information about transgender­
promoting pr~>grarns in the public schools from the parents. My pub/ica1tions lnclucle a textbook 
chapter, casE! stud'es, and articles generated by clinical research studies. I serve on the speal1er's burem1 
of major pharmaceutical companies. 

11. I am being compemated at an hourly rate for actual time devoted, at the rate of $350 per hour. My 
compensation does not depend on the outcome of th/s, litigation, the opinions I express, or the 
testimony I pmvide. 

Sexual Differentiation in the Fetus 

12. From the mom·~nt of conception, a fetus is determined to be either a male (XY), femaile ()(X), or in 
rare cases, to have a combination of sex-determining chromosomE!S, many of which are not ·~:ompatible· 
with life, and ~;om<! of which are the cause of identifiab1e clinical syr1drornE!S. The presenc10 o·f ;3 Y 
chromosome ·n the developing fetus directs the developing gonadal tissue to develop as a tE!Sticle. The 
absence of a 1Func:tiana/ Y chromosome allows the gonadal tissue rn develop as an ovary. Under the 
influence of thE! mother's placental hormones, the testicle will produce testosterom! which directs the 
genital tissue w form a penis and a scwtum. Simultaneously, the t1,!sticle produces <1nU·MOll10H'ian 
Hormone (AMH) which regrissses development of the tissue that would otherwise devel1:ip into the 
uterus, fallopi:Jn tubes, and upper third of the vagina. 

13. This combination of actions in early fetal development is responsiblE! for what we subsequently see 
on fetal sonogrnms, <1nd what we observe at birth as male or female genit<dia. It is only when th(~ genital 
structures are ambiguous in appearance that sex assignment is withheld until' a thorough expert team 
evaluation ha:s occurred. 

14. For reasons most often occurring as random events, there are malfunctions of the normal 
differentiation. Th~!se aberrations of normal development are responsible! for what we c/<1ssit'1 a~: 

Disorders of SE!XUal Differentiation (DSD) and they represent a very small fraction of the hum11n 
population. The incidence of such circumstances occurs in 1:4500 to 1:5500 births1 

1 Lee PA et al, C;!obal Disorders of Sex Development Update since 2006: PercE!ptions, Appmach and 
Care, 2016 Horrn Re·s f'aediatr 
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J.5. Sex is binary, male or female, and is determined by chromosomal corriplement and corn,sponcling 
reproduc.t:ive role. The exceedingly rare DSDs are all medically iderrtifiabJio, de!viations from ·:he human 
binany sexual norm. The 2006 consensus statement of the lntersex Society of North America and the 

2015 revision of the Statement does not endorse 050 as a third se)(, 2 

Hi. DSD c'utcomes range from appearance of female external genitalia in an XY male (complete 
androger insensitivity syndrome) to appearance of male external genitalia in an )(X female (severe 
congenlt11I adrenal hyperplasia I·. As one would expect, there are variation!; of the dl!gree of hormonal I'! 
driven ch.mg'''S that Cl'l!ate ambiguous g.enital development that pn•vent assigning of a specific 
c:l<issific.ation as either male or female at birth .. 

17. DSD patients are not "transgender"; they have an objective, physical, medically verifiabl1~. 
physiologic condition. Transgender people generally do not have intersex conditions or any l)ther 
verifiable physical anomaly. People who identify as "feeling like the oppoi;ite sex" or "some·11here in 
between" dJ not comprise a third sex. They remain biological men or biological women. 

113. "Gender" is a term that refors to the psychological and wltural 1;haracteristics associated with 
biological SE!~:. It is a psychological concept and sociological term, not a biological one. The t1!rm gender 
possessed solely a linguistic meaning prior to the 1950s. This changed when sexologists of the 1950s and 
1960s manipulated the term to conceptualize cross-dressing and transsexualism in their psyc:hological 

prc1ctice. 

19. "Gender identity'' is a te!rm c:oined by my former endocrine faculty mernb1or John Money in the 
1~il70s and h:i5: come to refer to an individual's mental and emotional sens·e of being male or female. The 
norm is for individuals to have a gender identity that aligns with one's biological sex. 

20. Genclec cli:;cordance (formerly Gender Identity Disorder) is used to de!scribe a psychologi·:al condition 
in which a person experiences marked incongruence between his experienced gender and the gender 
associated with his biological sex. He will often express the belief that he i1; the opposite sex. 

2:1 Gender disi:ordai>ce occurs in 0.001% of biological females and in 0.0033% of biological m.ales.3 Exact 
numbers are hard to document since reporting is often anecdotal. Gende,r discordance is not considered 
a normal de~elop:nentalvariation. 

22. "Gender '.lysp~oria" is a diagnostic term to describe the emotional distress caused by gender 

inccmgruitv.' 

2 Lee PA e1 a I, Consensus Statement on Management of lntersex Disorders, Pediatrics 2006; l.18 e488-

e500. 
3 Seaborg 1:, About Face, Endocrine News 2014 (May) 16-19. 
4 American Psvchiatric Association. Diagnostic and Statistical Manual of Ment<li Disorders. 5th eel; 
2013:451-4$9. 
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Etiology of Gender Disorder;. 

23. Trarrs1iender affirming professionals claim transgender individuals have a "feminized brain" trapp12c 
in a male body at birth and vice versa based upon various brain studit?s. Di1'fusion-weie:htHd MRI scans 

have derro11~:trated that the pubertal testosterone surge in boys increases white mattervo um12 .. ~stud;· 
by Ram12tti and colleagues found that the white matter microstructure of the brains of female-to-male 
(FtM) trans~;exual adults, who had not b12gun testosterone treatme!nt .. mere closely resembled that of 
men than th<t of women.' Other diffusion-weighted MRI studies hav1? concluded that the white matter 
mlcrostrncture in both FtM and male-to .. female (MtF) transsexuals falls h.ilfway between that of genetic 
females ancl males. 5 These studies, how12ver, are of limited clinical significance due to th12 small number 
of subjec1 sand failure to account for neuroplasticity. 

2:4. Neurcpla.stic:ity is the well-established phenomenon in which long-term behavior alt<'!rs brain 
microstructJre. For example, the MRI scans of experienced cab drivers in London are distinctly di1ferent 
from those~:' non-cab drivers, and the changes noted are dependent on the years of experience.' Th1,r 02 
is no evid·2no2 that people are born with brain microstructures that are forever unalterable .. but them i:; 
sig;niflc:an:; E!Vidence that e>1perience changes brain mlcrostructure.8

'
9 Therefore, any transgende!r brain 

differencos would more likely be the result of transgender behavior than its cause. 

2.5. Furthermore, infants' brains are imprinted prenatally by their own endogenous sex hormones, which 
are secreted frorn their gonads beginning at approximately eight weeks' ,;estation.10

'
11

'
12 Th12re am no 

published studies documenting MRI-verified differences in the brains of gender-disordered c:hildren or 
adolescerts. The DSD guidelines also specifically state that current IVIHI technology cannot be used to 
lde!ntify tho:;e patients who should be raised <1s males or raised as fornale!;. 13 

S Rametti (i, Carrillo B, Gomez-Gil E, et al. White matter microstructure 111 female to male t:·anssexual!: 

before cros!:-sex hc1rmonal treatment. A diffusion tensor imaging study. J Psychiatr Hes .2.0l:.;45:199-
204. 
6 Kranz C:iS, Hahn A, Kaufmann U, et al. White matter microstructure in transsexuals and controls 
investigated b diffusion tensor imaging. J Neurosci 2014;34(46):15466-15475 .. 
7 Maguire EA et al, l\lavigation-related structural change in the hippocampi of taxi drivers, PN.l\S. 
2000;97:4398·· 4403. 
8 Gu J, Ka ·1ai 1::. What contributes to individual differences in brain striucture? Front Hum Neurosci 
2014;8:2.62. 
9 Sale A, berardi N, Maffei L, Environment and Brain Plasticity: Towards an Endogenous 
Pharmacotherapy, f'hysiol Hev 2014; 94: 189 -234. 
10 Reyes Fl, Winter JS, Faiman C. Studies on human sexual development fotal gonadal and adrena se>: 
steroids .. J Cin Endocrinol Metab 1973; 37(1):74-78. 
11 LombacdD II/I. Fetal testosterone Influences sexually dimorphic gray m<·tt12r in thE! human brain. J 
Neuroscl :~01:1; 32:674-680. 
l2 Campano A. [ed]. Geneva Foundation for Medical Education and Research. Human Sexual 

D iffere ntiati on; 201 EiAva i I a bleat :www. gfrn er. ch/ Boo ks/ Reproductive_ hea Ith/I-I um an_ sexua 1 .. d iffe re ntia t 

ion.html. .\ccessE!d May 11, 2016. 
B Lee PA •91 al, Consensus Statement on Management of lntersex [)isordE:rs, Pediatrics 2001i; 1'.l8 e488· 

e51JO. 
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2Ei. Behavior geneticists have known for decades that while genes and hormones influence be,ha11ior, 

they do not hard-wire a person to think, feel, or behave in a particular w<1y. The science •Df 1:pigenetics 

has established that genes are not analogous to rigid "blueprints" for be~avior. Rather, hum<ms 
"develop tr.iits through th1~ dynamic process of gene-environment interadion, ... [genes <11lone] don't 
determine who we are." 14 

27. Regarding transgenderlsm, twin studies of adults prove definitively that prenatal geneti:: and 

hormone influence is minimal. The largest twin study of transgender adults found that only 10 percent 
l)f identical twins were both transgender-identified. 15 Since identical twins contain 100 percent of the 
same DNA from conception and develop in exactly the same prenatal environment exposed to the same 
prenata I hormones, if genes and/or prenatal hormones contributed to a significant degree to 
tr<msgenclerism, the concordance rates would be close to 100 perc(!nt. Instead, 80 percent :11 identical 
twin pairs were discordant. This would indicate that at least 80 percent ol'what contribut1~s to 
trnnsgenderbm as an adult in one co,-twin consists of one or more non-shared post-natal experiences 
inc;luding but not lirnited to non-shared family experiences. 

28. Th•~se findings also mean that persistent GD is due predominately to the impact of nonshared 
environmental influences. These studies provide compelling evidence that discordant gender is not 
hard-wi1·ed genetically. 

Gender Dysphoria vs. Gender Identity Disorder 

29. Up until the recent revision of the DSM-IV criteria, the American Psychological Association (APA) 
held that Gender ld1~ntity Disorder (GID) was the mental disorder described as a discordancio between 
the natal se:< and the gender identity of the patient. 

30. Dr. Kenneth Zucker, who is a highly respected clinician and researcher from Toronto carried on 
evaluation and treatment of G\D patients for forty years. His works, wide\·1 published, found thz1t the 
va~;t majority of boys and girls with GID identify with their biological sex b·1 the time they emerge from 
puberty to adulthood, through either watchful waiting or family and individual counseling.'; His results 
were mirrored in studies from Europe.18

'
19 When the DSM-V revision of th1~ diagnosis of !Ci ID 'Alas 

proposed by the APA committee responsible for revision, Dr. Zucker insist1~d that there be a medical 

term to rep\acE' Gender Identity Disorder, removing gender discordanc<! as a mental disorder apart from 
the presence of significant emotional distress. With this revision, Gender Dysphoria describes the 
me,nta\ angui!;h which is •experienced by the gender discordant patient. 

14 Shenl<, D. The Genius in All o·f Us: Whv everything you've been told abc ut genetics, talent, .and IQ is 
wrong. (2010) New York, NY: Doubleday; p. 18. 
15 Diamond, M. "Transsexuality Among Twins: identity concordance, tran;;ition, rearing, and 

orientatio1." nternational Journal ofTransgenderism, 14(1), 24-38. 
17 Zucker KJ, Gender Identity Disorder, in Rutter M, Taylor EA, editors. Ch Id and Adolesc:•ent ps.yc:hiatry, 
4th ed, MaldE·n Mass: Blackwell, 2006: 737-753. 
18 Walli1?r1 MS, Coh(m-Kettenis l'T. Psychosexua\ outcome of gender-dyspnoric children.JAM l\cademy 
Child Ado\ese<mt f'svchiatry 2008; 47:1413-1423. 
19 Schec:hne!rT. Gender Identity Disorder: A Literature Review from a Dev:!lopmental Persp<!Ctive. /sr.I 
PsychiatryRelated Sci 2010; 47:42-48. 
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:ll. The theo ·v that sociNal rejection is the root cause of Gender dvsphoria was validly questione:l b\' a 
st1Jdy from Swerfan which showed that the dysphoria was not eliminated by hormones and sex 
reassignment surgery e1•en with widespread societal acceptance.'0 

Treatment of Gender Dysphoria 

32. Th'a treat·nent of the; child <ind adolescent with gender discorda nee and <iccom~>anying gE1nder 
dysphoria should Include an in· depth ev.aluation of the child and family d'tnamics. This provides a basis 
on which to proceed with psychologic therapy. The entire biologic oind soda I family should be involved 
in psyc:hologi.:al therapy designed to assist the patient, if at all possible, to align gender identity with 
natal se:<. Psychological support: by competent counselors with an intent of resolving the gernfor conflkl: 
should be pwvided as long as the patient continues to suffer emotionally. Given the high de;gn:e of 
e;ventual desisl:ance of g•ender cliscordance/dysphoria by the end of puberty, it would be ethical and 
logical to counsel the patient and family to rear the child in conformity with natal sex. 

33. Erikson described the stage of adolescence as "Identity versus Role Confusion" during which the teen 

works at developing a sense of self by testing roles then integrating them into a single identity. 21 This 
proces.s is oft1rn unpleasant regardless of the presence or absence of gencler identity conflicts. The- m<1jN 
benefit of enduring pubNty in a GD patient is that it provides a strong likelihood of alignment of his 
gender identi·:\I with his natal sex. There is no doubt that these patients need compassionate care to g:et 
them through their innate pubertal changes. Scientific evidence shows th<it 130%-95% of prn··pubertal 
children with GD will come to identify with their biological sex by late ado escence. Some will require 
lifelong !iuppNtive counseling, and others will not.22 

Science vs. Pseudoscience 

34. The advent of "centers of excellence" for gender-disordered patients" combined with sociologic 
agenda in academia has created the impression that there is scientific validity to gender discord.ance as 
a variation of '1ormal. Th1ire has been a flurry of non-peer-reviewed article·s in journals and new,;letters 
circulated to g1:neral pediatricians that promote the ideology of transgenderism without scientific 
support."4

·'
5
·"

5
:" Mainstream clinicians and scientists who consider gender discordance to be a mental 

disorder have been delib<!rately excluded in the makeup of the steering committees of academic and 
medical profe:;slonal societies which are promulgating guidelines that wer,:; previously unheard of. 

20 Dhejne, Cecilia et al. Long-term Follow- up of transsexual Persons Undergoing Sex Reassignm1en't 
surigery:Cohort Study in Sweden PLoS One February 2011 Vol 6 Issue 2 .• el6885 
21 Erikson, E. H. (199.3). Childhood and society. WW Norton & Company. Erikson, o'. H. (1993). Childhood 0'110 

societ)I. WW Norton & Company. 
2': Zucke1r KJ, Gender lei entity Disorder, in Rutter M, Taylor EA, editors. Child and t.dolescent psychiatry, 4th ed, 
Malden Mass: Blackwell, 2006: 737-753. 
2S\ Hsieh Sand Leninger J, Resource List: Clinical Care Programs for Gender-·Nonconforming Children and 
Adolescents, Pediatr Ann 2014:43:238-244. 
24 Prager, LM, A boy who wants to be a girl, Contemporary Pediatrics 2008,: 25:56-58. 
25 (iarafolo R Tipping points in rnring for the gender·non-wnforming child and adolescent, Pediatr Ann 

2014;43:227-2W. 
26 Steever J, Cross-·gender Hormone therapy in adolescents, Pediatr Ann 2014;43: e·138-e-144. 
27 Simons LK et al, Understanding gender variance in Children and Adolescents, Pediotr Ann2.014.;4.3:e-

126'-el31. 
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3~;. The Endocrine Society published such a document in 2009.'8 Its recommendations promoted the use 

of psychological evaluation, counseling, blocking of pubertal maturation <It the onset of puberty, the 

subseque.nt use of cross· sex hormones, and possible s;urgical intervention at the age of co~s1mt. Of th''' 
22 recommendations contained in the document, only three were supported by scientific. prnol'. These 

three warned of potential adverse effects of hormonal manipulation. The remaining 19 
rewmmendations were nearly evenly split into a group that was based on very limited scie11tifk 

evidence and a group that was based on no scientific e!vidence at all. The response to these guidelines 
was a burgeoning of Gender Identity Clinics in the United States from three to over forty-five in a period 
of seven yean;, Subsequently, the Endocrine Society nevised the guidelim!sand the modifications were 
rnor•~ permissive with the youn15er ages at which cross-sex hormones and surgical treatment could be 
recommended. They did add a concern that counseling regarding induced infertility should be 
induded.29 

The Pediatric Endocrine Society created their own guidlelines'0 as did the 1\merican Academr of 

Pediatrics.31 1:ach of these subsequent guidelines werE! more lenient and the AAP actually suggested 
that initial evaluation for undercurrent psychological issues be abandoned altogether. 

36. WPATH is an agenda .. driven advocacy organization whose membership consists of anyone who has 
an interns! in the transgencler social and political agenda. There are no requirements for spE!Cialty 
training or certification. Its guid1ellnes and standards of care a1re not scientifically supported. 

37. WPATH promotes "expert witnesses" and provides them with a bibllowaphy replete wit·1 self­

confirming referenc1es to opinion pieces and anecdotal case reports along with clinical case reviews with 

inherent selection b.ias. 

38. WPATH's "peer·-reviewed" journal is not reviewed by anyone with an opinion that is not in keeping 
with the philornphy of the organization itself. 

39. I reviewed the legal complaint filed on behalf of the plaintiff, Gavin Grimm as well as the deposition 
of Gavin Grimm and the declaration by expert witness, Dr. Melinda Penn. I direct my strongest criticism 

at the information that was presented to support the affirmation of the gender incongrurc;nc'! thro1.1~;h 
counseling, m,2dical ancl surgical intervention. Statements w~!re made that such action is clearly the onlv 
sc;ientifically valid W<IY to proceed, when the breadth of medical literature does not support: this 
concept. 

28 Hembree WC et al, Endocrine Treatment of Transsexual Persons: and Endocrine Society Clinic:<d 
PracticeGuideline, J Clin Ena'o Metab2009; 94:3132-3154. 
29. Hembree WC et al, Endocrine Treatment of Gender-Dysphoric/Gender .. lncongruent Persons: an 

Endocrine Society Clinical Practice Guideline, J Clin Endo Metab 2017 ;102:3869-3903. 

30. https//www.pedsendo.org .. ./TG_SIG __ %20Statement_10_220_115.pdf 
31. RaffE!rty J, Ensuring Comprehensive Care and Support for Transg,ander and Gender-Diverse Child ·en 
and Adolescents, Pediatrics 2018;142:320182161 
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40. Thtire are no scientifically validated gender incongruence training pro1;:rarns at universitit~s i,1 the 

United States. Under th<o! guise of compassion for the bullied, endocrinologists an2 promoting chemical 
treatment that forever cr·eates medical suffering, introducing complications such as sterility, increased 
stroke and cancer risk all tCI supposedly save the gender-incongruent person from taking his/her life to 

end the suffe1·ing impose!d upon them by society. The suicide risk is hyper-inflated to as high as SO% 
when in reality it is actually 5%, as reported by the Williams Institute." The mantra of "insis.tent, 
persistent and consistent" as a means to diagnose the entity of gender incongruence is not scientificallv 
supported. Th.1~ Nuremburg Guidelines are an established framework that have been overloe>kE!d by 
WPATH, the Endocrine Society, the Pediatric Endocrine Society and the American Academy of l'ediatric:i;. 

41. The requirement that society at large, and school systems in particular, should grant special 
regulatory privileges to a gender-incongruent person which is intended to further a student's belid that 
the·y are born into the body of the wrong sex is an endorsement of a form of medical "treatrrmnt" which 

ha!; no scientific basis. Allowing a biologic female to use a male-designated bathroom facility is one of 
several "gender affirming" care options, but it is creating harm to at least two parties. The! harm to th•e 
gender incongruent person is that it promotes a pathway to inevitable long-term medical and 
psychological ~1orbidity. The premise of gender affirming care can be managed through other methodi;. 
without requiring school systems to permit transgender students to use the restroom associate'd wit11 
their nE!W gender identity. The second pmty harmed is the student without gender incongruence who 
must suffer emotionally while being told they must tolerate the pre5.ence of an opposite sex individual in 
a sexually segre.egated space and embrace the regulation which gives the gender incongruent person 

special privileges as if they were based on a civil right founded on immutable biology. 

Quentin L Van Meter, M.D. 

Pediatric Endocrinologist 

32. Wilson BDM et al, Characteristics and Mental Health of Gender Nonconforming Adolescents in 
Califomi;i, Health Policy Fact Sheet, The Williams Institute UCLA School of Law December 201.7 
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Pediatric Endocrine Society, 1989 -present 

American Diabetes Association Professional Section, 1988 -present 

Endocrine Society, 1994-present 

Southern Pediatric Endocrine Society, 1992 - Present 

American Association of Clinical Endocrinologists, 2005 - present 

Georgia, #34 734 

FACULTY POSITIONS: 
Institution: 
Position: 

Institution: 
Position: 

Institution: 
Position: 

Institution: 
Position: 

Institution: 

MILITARY SERVICE: 

Commission: 
Rank: 
Duty Stations: 

Morehouse School of Medicine 
Associate Clinical Professor, Pediatrics, 2004 -present 

Emory University School of Medicine 
Associate Clinical Professor, Pediatrics, 1991 - present 

University of California, San Francisco 
Associate Clinical Professor, Pediatrics, 1989 - 1991 

University of California, San Diego, School of Medicine 
Assistant Clinical Professor, Pediatrics, 1980 - 1986 

LSU School of Medicine, Clinical Instructor, Pediatrics, 1977 - 1978 

Medical Corps, United States Navy, August 1971 
Captain, retired 
Health Professional Scholarship Student, 1971 - 1974 

Intern and Resident, Pediatrics, Naval Regional Medical Center, 
Oakland, 1973 -1976 

Staff Pediatrician, Naval Regional Medical Center, 
Oakland, 197 6 

Quentin L. Van Meter, M.D. 
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Staff Pediatrician, Naval Regional Medical Center, 
New Orleans, 1976 - 1978 

Full time out-service fellow in Pediatric Endocrinology, 
Johns Hopldns Hospital, 1978 - 1980 

Staff Pediatric Endocrinologist, Naval Hospital San Diego, 
1980-1986 

Chairman and Director, Residency Training, Department of Pediatrics 
Naval Hospital Oakland, 1986- 1991 

OTHER PROFESSIONAL ACTNITIES: 

Consultant, Pediatric Endocrinology, 
Nellis Air Force Base Hospital, Las Vegas, Nevada 
1981 - 1991 

Consultant, Pediatric Endocrinology, 
Naval Hospital Lemoore, CA 
1986-1991 

Consultant, Pediatric Endocrinology, 
Letterman Army Medical Center, Presidio of San Francisco, CA 
1990-1991 

Consulting Endocrinologist, 
Columbus Regional Medical Center, Columbus, GA 
1991 - 1994 

Pediatrician and Pediatric Endocrinologist, partner 
Fayette Medical Clinic 
Peachtree City, Georgia 30269 
September 1991 - October 2003 

Pediatric Endocrinologist Peer Reviewer 
MCMC, LLC, Boston, MA 
IMEDECS, Lansdale PA 

Speaker's Bureau 
Novo Nordisk, Pfizer, Endo, Abbvie 

2006 - present 

AAP Eqipp course on Growth- development c01m11ittee- 2012 

Quentin L. Van Meter, M.D. 
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PUBLICATIONS: (Articles in Peer Reviewed Journals) 

ABSTRACTS: 

Riddick, JR, Flora R., Van Meter, QL: 
"Computerized Preparation of Two-Way Analysis of Variance 
Control Charts for Clinical Chemistry," Clinical Chemistry, 
18:250, March 1972. 

Van Meter, QL, Gareis FJ, Hayes, JW, Wilson, CB: 
"Galactorrhea in a 12 Year Old Boy with Chromophobe Adenoma," 
J. Pediatrics 90:756, May 1977. 

Plotnick, LP, Van Meter, QL, Kowarsld, AA, "Human Growth Hormone 
Treatment of Children with Growth Failure and Nonna! Growth 
Hormone Levels by Immunoassay: Lack of Correlation with 
Somatomedin Generation: Pediatrics 71:324, March 1983. 

Brawley, RW, Van Meter, QL, "Mebendazole Ascaris Migration," W.J. 
Med, 145:514015, October 1986. 

Van Meter, QL, "The Role of the Primary Care Physician in Caring for 
Patients with Type-! Diabetes," Comp Ther 1998; 24(2):93-101 

Midyett LK, Rogol AD, Van Meter QL, Frane J, and Bright GM, 
"Recombinant Insulin-Like Growth factor (IGF)-I Treatment in Short 
Children with Low IGF-I Levels: First-Year Results from a Randomized 
Clinical Trial," J Clin Endocrinol Metab, 2010;95:611-619. 

Van Meter,Q L, & Lee, PA: "Evaluation of Puberty in Male and Female 
Patients with Noonan Syndrome," Pediatric Research 14:485, 1980. 

Van Meter, QL, et al: "Characterization of Pituitary Function in 
Double Bolus GnRH Infusion as a Diagnostic Tool," Pediatric Research 
32:111, 1984. 

Van Meter, QL, Felix, SD, Lin, FL: "Evaluation of the Pituitary-Adrenal 
Axis in Patients Treated with nasal Beclomethasone," (Presented at the 
1991 Annual Meeting of the Endocrine Society and the 61

' Annual Naval 
Academic Research Competition, Bethesda, MD, 17 May, 1991 ). 

Rogol AD Midyett LK Van Meter Q, Frane J, Baily J, and Bright GM, 
Recombinant Human IGF-1 for Children with Primary IGF-1 Deficiency 
(IGFD): Safety Data from Ongoing Clinical Trials (presented at the PAS 
2007, Toronto). 

Quentin L. Van Meter, M.D. 
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Van Meter Q, Midyett LK, Deeb L et al, Prevalence of primary IGFD 
among untreated children with shmt stature in a prospective, multicenter 
study (Poster P00715) ICE Rio de Janeiro, Brazil 2008. 

G.M. Bright1, W.V.Moore2, J.Nguyen3, G. Kletter4, B. S. Miller5, Q. L. 
Van Meter6, E. Humphriss 1, J.A. Moore' and J.L. Cleland1 Results ofa 
Phase I b Study of a new long-acting human growth hormone (VRS-317) 
in pediatric growth hormone deficiency (PGHD). PAS 2014 May 2014 

Van Meter Q, Welstead Band Low J, Characteristics of a Population of 
Obese Children and Adolescents: Suggesting a New Paradigm, presented 
at ESPE meeting, Dublin 2014. 

Wayne V. Moore1
, Patricia Y. Fechner2, Huong Ji! Nguyen3

, Quentin L. 
Van Meter4, John S. Fuqua5 , Bradley S. Miller6, David Ng7, Eric 
Humphriss8, R. W. Charlton', George M. Bright8

• Safety and Efficacy of 
Somavaratan (VRS-317), a Long-Acting rhGH, in Children with Growth 
Hormone Deficiency (GHD): 3-Year Update of the VERTICAL & 
VISTA Trials, presented at the 2017 Endocrine Society meeting in 
Orlando FL 

Bradley S. Miller1, Wayne V. Moore2
, Patricia Y. Fechner3

, Huong Ji! 
Nguyen4, Quentin L. Van Meter', John S. Fuqua6

, David Ng7
, Eric 

Humphriss8, R. W. Charlton', George M. Bright', 3-Year Update of the 
Phase 2a and Long-term Safety Studies (VERTICAL and VISTA) of 
Somavaratan (VRS-317), a Long-acting rhGH for the Treatment of 
Pediatric Growth Hormone Deficiency, presented at the 2017 IMPE 
meeting in Washington D. C. 

Laidlaw MK, Van Meter QL, Hruz PW, Von Mo! A, and Malone WJ, 
Letter to the Editor: "Endocrine Treatment of Gender-Dysphoric/Gender­
Incongruent Persons: An Endocrine Society Clinical Practice Guideline," 
J CLin Endo Metab 2019;104: 1-2. 

Quentin L. Van Meter, M.D. 
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ADDITIONAL PRESENTATIONS/LECTURES: 

Pediatrics Update, CME Associates, San Diego - Orlando Annual 
Conferences: Lectures on Pediatric Endocrine Subjects -1986-2001. 
Course Moderator, 1997, 1998, 1999, 2000, 2001 

Endocrine and Gastroenterology Update, CME Associates, Maui ID 
Nov 2001, Lecturer and Course Moderator 

Lecture on Panhypopitutarism, Pharmacia Conference, Nashville TN 
April 2002. 

Family Medicine Review Course, Orlando, FL, 1992 - 200 I 

Pediatric Grand Rounds, Tanner Medical Center, October 1997 

Pediatric Grand Rounds, Hughes Spaulding Children's Hospital, 
September, 2003 

Pediatrics in the Park, Fall CME meeting for the Georgia Chapter of the 
American Academy of Pediatrics, November 2003 

Pediatric Grand Rounds, Cohnnbus Regional Medical Center, January 
2004 

Frontiers in Pediatrics CME Course, sponsored by the Atlanta Children's 
Health Network, Atlanta, March 2004. 

Pediatric Grand Rounds, Eggleston Children's Hospital, May 2004. 

Sue Schley Matthews Pediatric Conference, Columbus Regional Medical 
Center, September 2004 

561
" Annual Scientific Assembly and Exhibition of the Georgia Academy 

of Family Physicians, Nov 2004 

Program Co-Chairman: Southern Pediatric Endocrine Society Annual 
meeting, Nov 2004, November 2014 

Presentations on Diabetes, Growth Failure, and Thyroid Disease to the 
Postgraduate Pediatric Nurse Practitioner Program, Georgia State 
University, Nov 2005, June 2006, May 2007 

Issues in Medicine, US Medical Congress Conference and Exhibition, 
Las Vegas, meeting planner and speaker, June, 2006 

CME Presentations for the Georgia Chapter of the American Academy of 
Pediatrics Spring and Fall Meetings 2004-present 

Quentin L. Van Meter, M.D. 
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Pediatric Grand Rounds, Columbus Regional Medical Center, Columbus, 
GA, 20 ! ! -present 

Hmnan Growth Foundation Regional CME Conference, Atlanta GA 
March 2013, February 2014 Columbus Georgia 

International Federation of Therapeutic Counseling Choice: Transgender 
Medicine, IFTCC Launch, October 15, 2018 London, Third International 
Congress, October 25 2018 Budapest. 

Audio Digest Pediatrics - CD v. 41, no. 4; 0 v. 41, no. 20; ® v. 43, no. 17 

Audio Digest Family Practice - CD v. 42, no. 5; 0 v. 44, no. 11; ® v. 44, 
no. 44; ® v. 45, no 15 

Audio Digest Otolaryngology - CD v. 32, no. 14 

CURRENT HOSPITAL APPOINTMENTS: 

Eggleston/Scottish Rite Children's Hospitals, active 
staff, Pediatric Endocrinology 

'PAST AND CURRENT CLINICAL RESEARCH: 

2006 

2006 
2007 
2007 
2007 
2008 
2012 
2012 
2013 
2014 
2015 
2017 

Sanofi-Aventis 
HMR1964D/3001 
Tercica MS301-
Tercica MS310-
Tercica MS306-
Tercica MS316-
EMD Serono 28358 
Versartis 12VR2 
Debiopharm 8206-CPP-301 
Versartis 13 VR3 
Novo-Nordisk Elipse 
Versartis 14 VR4 

Mam1ldnd MKC-TI-155 

study completed 2007 
study completed 2008 
study completed 2008 
study completed 20 I 0 
study completed 2012 
study completed 2009 
study completed 2014 
study started July 2012 
study started Dec 2013 
study started 2014 
study completed 2017 
study started 2017 

2017 North Carolina Legislature- trans gender bathroom bill 
2018 Jessica Siefert transgender case, Cincinnati, OH 
2018 Alberta, Canada school system trans gender case 
2018 Decatur GA School Board trans gender case 

Quentin L. Van Meter, M.D. 
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Customary charges for medical legal review, deposition and court testimony for 
Quentin L. Van Meter, M.D. 

Retainer- $1500 

Record review- $350/h 

Deposition and Testimony- $450/h 

If testimony requires travel, lodging, and meals- reimbursement for full receipted cost 

If testimony requires days away from the medical practice, flat fee of $3500 per day involved. 
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RECORDED MINUTES OF THE 
GLOUCESTER COUNTY SCHOOL BOARD 

GLOUCESTER, VIRGINIA 

NOVEMBER 11, 2014 

The regular monthly meeting of the Gloucester County School Board was held on Tuesday, 
November 11, 2014.  The Chairperson called the meeting to order at 5:35 pm at the Thomas 
Calhoun Walker Education Center. 

I. ROLL CALL 

Roll call was taken by the Acting Clerk, and the following persons were recorded as present: 
George R. (Randy) Burak, Chairperson, Troy M. Anderson, Kimberly (Kim) E. Hensley, Carla B. 
Hook, Anita F. Parker, Charles B. Records, and Kevin M. Smith, Members.  Also present for the 
closed meeting: Walter R. Clemons, Ph.D., Superintendent of Schools, and John E. Hutchinson, 
Assistant Superintendent for Administrative Services and Acting Clerk. 

II. CALL FOR CLOSED MEETING

At 5:36 pm, a motion was made by Ms. Hensley, seconded by Mrs. Hook, and unanimously
approved to adjourn for a closed session, pursuant to Code of Virginia, 1950, as amended, Section 
2.2-3711 (A), Subsection 1, for the discussion of personnel matters (monthly appointments, 
resignations, etc.) and Subsection 7, for consultation with legal counsel.  At 6:50 pm, the 
Chairperson declared a recess, and the meeting was relocated to the Thomas Calhoun Walker 
Education Center auditorium. 

III. RETURN TO OPEN MEETING/CERTIFICATION

Note: Ms. Betty Jane Duncan, Deputy Clerk, recorded the open meeting.
The Deputy Clerk noted that all members were present for the open meeting. 

At 7:00 pm, a motion was made by Mr. Smith and seconded by Ms. Hensley to reconvene 
the meeting into open session.  The motion was approved as follows: 

Mr. Andersen Aye Mr. Records Aye 
Ms. Hensley Aye Mr. Smith Aye 
Mrs. Hook  Aye Mr. Burak Aye 
Ms. Parker  Aye 

There was no certification for the closed session at this time.  The Chairperson stated that 
the Board had recessed from the closed session and would resume that closed session at the 
conclusion of the opening meeting. 

IV. MOMENT OF SILENCE/PLEDGE OF ALLEGIANCE – Mr. Burak noted that today was
Veterans’ Day and extended thanks to all veterans who had served our country.  Ms. Campbell 
Farina, SAC representative, led the Board and citizens in a moment of silence followed by the 
Pledge of Allegiance to the flag of the United States of America. 

V. PERSONNEL ITEMS – (moved to consideration after closed session) 

VI. ADDITIONS/CHANGES/ADOPTION OF AGENDA

There were no changes to the agenda as previously revised and published.  A motion was
made by Ms. Hensley, seconded by Mr. Records, and unanimously adopted to approve the agenda 
as revised and published. 

J
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RECORDED MINUTES OF THE NOVEMBER 11, 2014 
GLOUCESTER COUNTY SCHOOL BOARD MEETING             PAGE 2 of 8 
 
 
VII. APPROVAL OF ITEMS CONTAINED IN THE CONSENT AGENDA 
 
 A motion was made by Ms. Hensley to approve the Consent Agenda (listed below).  Motion 
was seconded by Mr. Andersen and approved with a roll call vote. 
 
 Mr. Andersen  Aye  Mr. Records  Aye 
 Ms. Hensley  Aye  Mr. Smith  Aye 
 Mrs. Hook   Aye   Mr. Burak  Aye 
 Ms. Parker   Aye  
 
 ITEMS CONTAINED WITHIN THE CONSENT AGENDA: 

A. Approval of Minutes of October 14, 2014, Monthly Meeting 
B. Approval of Minutes of October 23, 2014, Special (Work Session) Meeting 
C. Approval of Minutes of October 30, 2014  Special (Closed) Meeting 
D. Approval of Disposal of Equipment Valued in Excess of $500 
E. Approval of Policy Manual Update (1st/2nd Readings)  

1. FF: Public Dedication of New Facilities (new) 
2. FFA: Naming of School Facilities (new) 
3. BBFA: School Board Members Conflict of Interest (revision) 
4. BDDF: Voting Method (revision) 
5. EFB: Free and Reduced Price Food Services (revision) 
6. FE: Playground Equipment (revision) 
7. FG: Retirement of Facilities (revision) 
8. JO: Student Records (revision) 
9. KFB: Administration of Surveys and Questionnaires (revision) 
10. KH: Public Gifts to Schools (revision) 
11. KKA: Service Animals in Public Schools (revision) 
12. LCA: Charter Schools (revision) 
13. LCA-E: Charter School Application Addendum (form revision) 

F. Informational Central Food Service Financial Report as of September 30, 2014 
G. Informational Membership Report as of October 30, 2014 
H. Informational Suspension Report for October, 2014 
I. Informational Visiting Teachers Report for October, 2014 
J. Informational Transportation Report for October, 2014 

 
VIII. STAFF PRESENTATIONS/RECOGNITIONS 
 
 A. Presentation of VSBA Academy Awards – Dr. Clemons presented the following VSBA 
Academy Awards: 
 
 Mr. Burak  Achievement   Mrs. Hook Excellence 
 Mr. Andersen Achievement   Ms. Parker Honor 
 Ms. Hensley Recognition   Mr. Smith Recognition 
 
 B. Updates on Boards/Commissions by School Board Members 
 
  Ms. Hensley gave a report on WHRO.  Ms. Parker provided information on the Education 
Foundation.  Mrs. Hook made remarks regarding the Chesapeake Bay Governor’s School. 
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IX. CITIZENS’ COMMENT PERIOD 
  
 Mr. Burak asked if there were any persons present who wished to address the Board.  He 
asked that all persons state their name, the district in which they reside and to limit their remarks to 
three (3) minutes or less.  A number of citizens addressed the issue of accommodations for 
transgender students including: 
 
 Ralph Van Ness (Ware) 
 Rev. Eddy Aliff (Virginia Assembly of Independent Baptists) 
 Savannah Williams (Abingdon) 
 Terry Brennan (Abingdon) 
 Deidre Grimm 
 Gavin Grimm 
 Joy Sampson (Petsworth) 
 Kelly Williams (Abingdon) 
 Mark Faulkner (Ware) 
 Lorraine Walsh (Abingdon) 
 Drew Palas (Gloucester Point) 
 Kathryn Lindsay (Gloucester Point) 
 Jacklynn Laniff (Abingdon) 
 Brian Byrd (Gloucester Point) 
 Ira Johnson (Petsworth) 
 Patricia Ray (Petsworth) 
 Kim Ward (Ware) 
 Melisa Wamsley (Petsworth) 
 Ray Wamsley (Petsworth) 
 Season Palas (Gloucester Point) 
 Paul Martin (Gloucester Point) 
 Christi Jackson Feliciano (White Marsh) 
 Elisa Nelson (Abingdon) 
 Amy VanFossen (Ware) 
 David Grimm 
 Robert Teagle 
 Howard Mowry (Gloucester Point) 
 
 Mr. Burak thanked all citizens who came forward to speak regarding this matter. 
 
X. STUDENT ADVISORY COMMITTEE (SAC) ITEMS) – Ms. Farina offered remarks regarding 
the transgender accommodation issue. 
 
XI. SUPERINTENDENT’S ITEMS 
 
 A. Comprehensive Plan Update/Reminder of Next Meeting Date – Dr. Clemons reminded 
Board members and the public that the next Comprehensive Plan development meeting would be 
held on Monday, November 17, 2014, at 7:00 pm at the Thomas Calhoun Walker Education Center 
(Cafeteria).  He expressed thanks to all who have attended previous meetings and provided 
valuable input in the process. 
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XII. SCHOOL BOARD MEMBERS’ ITEMS 
 
 A. VSBA Annual Convention – November 19-21, 2014 at Doubletree by Hilton Williamsburg.  
The Clerk has registered all School Board members who are able to attend.  Opening session 
begins at 2:00 pm on Wednesday, November 19, 2014, followed by a break from 4:00-4:30 pm, 
followed by the President’s Reception at 5:30 pm, followed by dinner at 7:00 pm. 
 
 B. Other Matters as Brought Up by Board Members 
 
  1. Discussion of Use of Restrooms/Locker Room Facilities – Mrs. Hook read the 
following resolution and made a motion to adopt said resolution: 
 
  Whereas the GCPS recognizes that some students question their gender identities, and 
 
  Whereas the GCPS encourages such students to seek support, advice, and guidance 
from parents, professionals and other trusted adults, and 
 
  Whereas the GCPS seeks to provide a safe learning environment for all students and to 
protect the privacy of all students, therefore 
 
  It shall be the practice of the GCPS to provide male and female restroom and locker 
room facilities in its schools, and the use of said facilities shall be limited to the corresponding 
biological genders, and students with gender identity issues shall be provided an alternative 
appropriate private facility. 
 
  The motion was seconded by Mr. Records. 
 
  A motion was made by Ms. Parker and seconded by Ms. Hensley to postpone action on 
the resolution and motion offered by Mrs. Hook until the December 9 meeting of the Board.  A roll 
call vote was called for, and the Deputy Clerk recorded the following vote: 
 
  Mr. Andersen  Nay  Mr. Records  Nay 
  Ms. Hensley  Aye  Mr. Smith  Aye 
  Mrs. Hook   Nay   Mr. Burak  Aye 
  Ms. Parker   Aye 
 
  Motion was carried by a vote of 4-3.  Motion offered by Mrs. Hook will be considered at 
the December 9 meeting of the Board. 
 
XIII. ADMINISTRATIVE ITEMS 
 
 A. Recommendation to Restrict Outside Food Sharing at Elementary Schools – Ms. Shirley 
Chirch, Environmental Health and Safety Manager, and Ms. Lauren Giddings, School Health and 
Safety Board representative, reviewed the recommendation from the Board regarding the restriction 
of outside food sharing at the elementary schools.  Due to an increasing number of students with life 
threatening food allergies and the potential for fatal reactions from unintended exposure to them, 
the following guidelines were recommended by the School Health Advisory Board: 
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XIII. ADMINISTRATIVE ITEMS (continued) 
 
• During the normal instructional day, no homemade or commercially prepared treats or food items, 
which are intended to be shared with students, will be allowed at the elementary level. This will not 
include food items that are part of the instructional process or school sponsored activities which are 
planned in advance. 
 
 A motion was made by Mr. Andersen, seconded by Ms. Hensley, and unanimously approved 
to adopt the guidelines as recommended by the School Health Advisory Board. 
  
 B. Discussion of Redistricting Plans – Mr. Hutchinson stated that the Redistricting 
Committee would be reactivated in preparation for the opening of the new Page Middle School.  The 
first meeting of the committee will be held in January 2015 with a presentation and recommendation 
to the Board in March.  School Board members are needed to serve on the committee.  Mr. 
Andersen and Mr. Records agreed to serve on this committee.   Mr. Records stated that this would 
be an opportunity for the Board to consider restructuring grade levels among the schools throughout 
the school system. 
 
 At 8:55 pm, the Chairperson called for a brief recess.  The meeting was reconvened at 9:07 
pm. 
 
 C. Monthly Departmental Report – Mr. Hutchinson reviewed departmental activities 
accomplished during the month. 
 
XIV. INSTRUCTIONAL ITEMS 
 
 A. Recommended GCPS Local Assessment Plan – Dr. Bess Worley, Instructional 
Supervisor, provided information on the Virginia Department of Education Local Assessment 
Guidelines.  It was the consensus of the Board to move forward with plans for developing local 
assessments in accordance with state guidelines. 
 
 B. Monthly Departmental Report – Dr. Wagner reviewed highlights of the month from 
Instructional Services.  Ms. Hensley asked for further information on requirements for lesson plans 
on the elementary level.  Dr. Wagner will provide this information to Board members through e-mail. 
 
 
XV. BUDGET AND FINANCE ITEMS --- CONSIDERED OUT OF ORDER FROM PUBLISHED 
           AGENDA 
 
 A. Monthly Departmental Report – Ms. Joanne Wright, Director of Budget and Finance, 
highlighted tasks and accomplishments of the Budget and Finance Office. 
 
 B. Acceptance of Donations -- Ms. Wright highlighted the donations received by the division 
totaling $11,055.00.  A motion was made by Mr. Records and seconded by Ms. Parker to accept 
with grateful appreciation the donations as outlined.  The Deputy Clerk polled the Board as follows: 
 
  Ms. Parker   Aye  Mr. Smith  Aye 
  Ms. Hensley  Aye  Mr. Records  Aye 
  Mrs. Hook   Aye   Mr. Burak  Aye 
  Mr. Andersen  Aye 
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XV. BUDGET AND FINANCE ITEMS (continued) 
 
 C. Informational Financial Reports – Ms. Wright presented the following reports which were 
accepted by the Board as information: 
 
  1. September 30, 2014, Financial Report 
  2. October 30, 2014, Construction Financial Report 
  3. October 30, 2014, HVAC/Roof Financial Report 
 
 Ms. Hensley inquired what process the Board would follow if they wished to consider hiring a 
public relations person.  Ms. Wright explained the process of bidding for services.  Dr. Clemons will 
bring back a recommendation on this matter at the next meeting. 
 
XIV. INSTRUCTIONAL ITEMS (continued) 
 
 The Board considered the remainder of the Instructional Items at this time. 
 
 C. Update on Naviance:  College and Career Readiness Solutions – Dr. Wagner stated that 
Mr. Bill Lindsey with the County Purchasing Department had been consulted and would be soliciting 
bids for college and career readiness services/programs.  Further information will be provided to the 
Board in December. 
 
 D. Approval of Proposal to Assess Dual Enrollment Fees to Students for 2015-16 – The 
Board discussed the proposal to assess dual enrollment fees beginning in 2015-16.  A motion was 
made by Mr. Andersen and seconded by Ms. Hensley to approve the proposal to assess dual 
enrollment fees in the amount of $15.00 ($5.00/credit hour) to students beginning in 2015-16.  The 
Deputy Clerk recorded the following roll call vote: 
 
 Ms. Parker   Aye  Mr. Smith  Aye 
 Ms. Hensley  Aye  Mr. Records  Aye 
 Mrs. Hook   Aye   Mr. Burak  Aye 
 Mr. Andersen  Aye 
 
 E. Update on Year-Round Program Proposal at Abingdon Elementary – Dr. Wagner 
apprised the Board on the status of the year-round program grant.  Funds allocated by the state are 
insufficient to provide the program as written in the grant.  After considerable discussion, a motion 
was made by Mrs. Hook and seconded by Mr. Smith to stop the planning process for a year-round 
program at this time and allow the grant funds to revert to the VDOE.  Upon a voice vote, the motion 
was approved by the majority of the Board with Mr. Records voting nay. 
 
 F. Continued Discussion on Field Trip Policy (File IICA) – Dr. Wagner informed the Board 
that the division’s insurance carrier had indicated that supplemental insurance plans were available 
for purchase to provide certain coverages for international trips.  After discussion, it was the 
consensus of the Board to have Dr. Wagner obtain further information from the carrier to bring back 
to the Board in December.  Revisions to the policy to cover international travel also will be 
considered at a future meeting. 
 
 G. VDOE Academic Review for Schools Accredited with Warning (GHS/Page) – Dr. Wagner 
outlined the process by which the VDOE will conduct academic reviews for schools accredited with 
warning.  Teams/contractors will visit the schools on December 11 to observe classrooms, review 
lesson plans and curriculum, and meet with school staff.  At the conclusion of the site visit, the team 
will present a report with recommendations to the VDOE. 
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XVI. PUBLIC ANNOUNCEMENTS 
 

Mr. Burak read the following public announcements: 
A. Next GCPS Comprehensive Plan Meeting – Monday, November 17, 2014, 7:00 pm @ 

the Thomas Calhoun Walker Education Center (Cafeteria) 
B. G.H.S. Fall Athletic Awards Ceremony – Tuesday, November 18, 2014, 7:00 pm, G.H.S. 

(Auditorium) 
C. Professional Days (Students Off) – Monday-Tuesday, November 24-25, 2014 
D. Professional Work @ Home Day (Students Off)/SBO Open ½ Day – Wednesday, 

November 26, 2014 
E. Thanksgiving Holidays-All GCPS Schools and Offices Closed, Thursday-Friday, 

November 27-28, 2014 
F. Next Monthly School Board Meeting – Tuesday, December 9, 2014, 7:00 pm @ the 

Thomas Calhoun Walker Education Center (Auditorium) 
 
 CLOSED MEETING 
 
 At 10:52 pm, the Board resumed the closed session. 
 
 At 10:59 pm, a motion was made by Ms. Hensley, seconded by Mr. Records, and 
unanimously approved to extend the meeting to 11:15 pm. 
 
 At 11:14 pm, a motion was made by Ms. Parker, seconded by Mrs. Hook, and unanimously 
approved to extend the meeting to 11:30 pm. 
 
 At 11:30 pm, a motion was made by Mr. Records, seconded by Mrs. Hook, and unanimously 
approved to extend the meeting to 11:45 pm. 
 
 At 11:36 pm, a motion was made by Mrs. Hook to reconvene the meeting into open session 
and to certify that the Gloucester County School Board, while in closed session, discussed only 
public matters lawfully exempted from open meeting requirements provided in Subsection A of 
Section 2.2-3711 and that only public business matters that were identified in the motion convening 
the closed session were heard, discussed or considered.  The motion was seconded by Ms. 
Hensley and approved as follows: 
 
 Mr. Andersen  Aye  Mr. Records  Aye 
 Ms. Hensley  Aye  Mr. Smith  Aye 
 Mrs. Hook   Aye   Mr. Burak  Aye 
 Ms. Parker   Aye 
 
V. PERSONNEL ITEMS – (agenda item moved to be considered after closed session) 
 
 A. Approval of Monthly Personnel Actions — A motion was made by Mr. Smith, seconded 
by Ms. Hensley and unanimously adopted to approve the monthly listing of personnel appointments, 
staff leave, and contract changes.  (Approved copies attached to minutes) 
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XVII. CALL FOR ADJOURNMENT 
 
 At 11:37 pm, there being no further business, a motion was made by Ms. Hensley, seconded 
by Mr. Records, and unanimously approved to adjourn the regular monthly meeting of November 
11, 2014, until the next monthly meeting on Tuesday, December 9, 2014, 7:00 pm at the Thomas 
Calhoun Walker Education Center (auditorium). 
 
 
 
                
                           George R. (Randy) Burak, Chairperson 
 
 
                
                     Betty Jane Duncan, Deputy Clerk 
 
 
                
           John E. Hutchinson, Acting Clerk 
 
 
Attachments (3): 
 
 1. Bound Agenda for November 11, 2014, Monthly Meeting 
 2. Revised Agenda for November 11, 2014, Monthly Meeting 
 3. Approved Monthly and Supplemental Personnel Listing 
 
Note:   The attachments will be bound with the official minutes once approved. 
 
 
 
 
END 
BJD/JEH/:bjd 
MIN-11-11-14 
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RECORDED MINUTES OF THE
GLOUCESTER COUNTY SCHOOL BOARD

GLOUCESTER, VIRGINIA

DECEMBER 9, 2014

The regular monthly meeting of the Gloucester County School Board was held on Tuesday, 
December 9, 2014. The Chairperson called the meeting to order at 5:30 pm at the Thomas 
Calhoun Walker Education Center.

I. ROLL CALL

Roll call was taken by the Acting Clerk, and the following persons were recorded as present: 
George R. (Randy) Burak, Chairperson, Troy M. Anderson, Kimberly (Kim) E. Hensley, Carla B. 
Hook, Anita F. Parker, Charles B. Records, and Kevin M. Smith, Members.  Also present for the 
closed meeting: Walter R. Clemons, Ph.D., Superintendent of Schools, and John E. Hutchinson, 
Assistant Superintendent for Administrative Services and Acting Clerk.

II. CALL FOR CLOSED MEETING

At 5:42 pm, a motion was made by Mr. Records, seconded by Ms. Parker, and unanimously
approved to adjourn for a closed session, pursuant to Code of Virginia, 1950, as amended, Section 
2.2-3711 (A), Subsection 1, for the discussion of personnel matters (monthly appointments, 
resignations, etc.). At 6:32 pm, the Chairperson declared a recess, and the meeting was relocated 
to the Thomas Calhoun Walker Education Center auditorium.

III. RETURN TO OPEN MEETING/CERTIFICATION

Note: Ms. Diane Clements Gamache, Clerk, recorded the remainder of the meeting.
The Clerk noted that all members were present for the open meeting.

At 7:00 pm, a motion was made by Mr. Smith to reconvene the meeting into open session 
and certify that the Gloucester County School Board, while in closed session, discussed only public 
matters lawfully exempted from open meeting requirements provided in Subsection A of Section 
2.2-3711 and that only public business matters that were identified in the motion convening the 
closed session were heard, discussed or considered.  The motion was seconded by Ms. Hensley 
and approved as follows:

Mr. Andersen Aye Mr. Records Aye
Ms. Hensley Aye Mr. Smith Aye
Mrs. Hook Aye Mr. Burak Aye
Ms. Parker Aye

IV. MOMENT OF SILENCE/PLEDGE OF ALLEGIANCE – Ms. Campbell Farina, SAC
representative, led the Board and citizens in a moment of silence followed by the Pledge of 
Allegiance to the flag of the United States of America.

V. PERSONNEL ITEMS

A. Approval of Monthly Personnel Actions — A motion was made by Mr. Records, seconded 
by Mr. Andersen, and unanimously adopted to approve the monthly listing of personnel 
appointments, staff leave, and contract changes (approved copies attached to minutes).

K
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VI. ADDITIONS/CHANGES/ADOPTION OF AGENDA

Dr. Clemons recommended the following changes to the revised agenda (attached to 
minutes) as published: Moving policy, File JHCH from Consent to Item C under Administrative 
Services’ Items; and re-ordering School Board Members Items’ immediately following Citizens’ 
Comment Period. A motion was made by Mr. Smith, seconded by Mr. Records, and unanimously 
adopted to approve the agenda as amended.

VII. APPROVAL OF ITEMS CONTAINED IN THE CONSENT AGENDA

A motion was made by Mr. Smith to approve the Consent Agenda as amended (listed 
below).  Motion was seconded by Mr. Andersen and approved with a roll call vote:

Mr. Andersen Aye Mr. Records Aye
Ms. Hensley Aye Mr. Smith Aye
Mrs. Hook Aye Mr. Burak Aye
Ms. Parker Aye

ITEMS CONTAINED WITHIN THE CONSENT AGENDA:
A. Approval of Minutes of November 5, 2014 Special (3-Member Panel Hearing) Meeting
B. Approval of Minutes of November 11, 2014, Monthly Meeting
C. Approval of Policy Manual Update

a. IF-R: Program of Studies (revision)
D. Informational Central Food Service Financial Report as of October 31, 2014
E. Informational Membership Report as of November 21, 2014
F. Informational Suspension Report for November, 2014
G. Informational Visiting Teachers Report for November, 2014
H. Informational Transportation Report for November, 2014

VIII. STAFF PRESENTATIONS/RECOGNITIONS

A. Presentation of Diplomas to GHS Winter Graduates – Dr. Toni Childress, GHS Staff, 
Mr. Nate Collins, GHS Principal, and Mr. Burak awarded diplomas to the GHS winter graduates.  
Students present who received their diplomas were: Rebecca Gayle Allen, John Raye Gaddis,
Ashley Michelle Kearns, Alexandra Judith Rodriguez, Sebastian Leigh Sain (Advanced Diploma),
Justin Raye Schultz, and Travor Jameel Wilson.  Three other graduates were not present: Cassidy 
Reid Preston, James Jack Spence, and Keith Randall Thrift, Jr.

B. Recognition of Mr. Rusty West, Project Lead the Way Teacher – Dr. Wagner 
congratulated Rusty West for receiving the Project Lead the Way National Teacher of Excellence 
Award.  Mr. West was one of six instructors recognized on the national level for their outstanding 
commitment to educating students in the STEM disciplines and preparing them with the skills to be 
successful in college and their careers.

C. Updates on Boards/Commissions by School Board Members – There were none.
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IX. CITIZENS’ COMMENT PERIOD

Mr. Burak asked if there were any persons present who wished to address the Board.  He
asked that all persons state their name, the district in which they reside and to limit their remarks to 
two (2) minutes or less. He stated that Mr. Ted Wilmot, County Attorney, would act as the official 
time-keeper.  The following citizens came forward to speak:

Steve Sikes-Nova (teacher/GEA spokesperson)
Brian McGovern (President of GEA)
Ralph VanNess (Ware)
Donna Pierce Freeman (teacher/Ware)
Pastor Fred Carter (Gloucester)
Gavin Grimm (student)
Deirdre Grimm (Gloucester)
Jacklynn Lehiff (Abingdon)
Scott Williams (Abingdon)
Savannah Williams (Abingdon)
Kathryn Lindsay (Abingdon)
Dianne Carter deMayo (Hayes)
Andrew Palas (Gloucester Point)
Amy VonFossen (Ware)
Adam Carpenter (Gloucester Point)
Campbell Farina (Abingdon)
Karen Pauley (White Marsh)
Barbara King (Abingdon)
Mike Enz (Abingdon)
Catherine Foley (Abingdon)
Marc Farina (Abingdon)
Reese Williams (Ware)
Howard Mowry (Gloucester Point)
Paul Martin (Gloucester Point)
Janet West
Linda Wall (Buckroe Beach)
Don Mitchell (York)
David Wilcox (York)
Terry Brennan (Abingdon)
Michelle Larson (York)
Maritza Cooper (Petsworth)
Ira Johnson (Petsworth)
Gabrielle Johnson (Ware)
Christina Klein (Hayes)
Alex Westfall (Gloucester)
Jacob Hangdahl (Hayes)
Kelly Williams (Gloucester Point)

Note:  Change in Order of Items

XII. SCHOOL BOARD MEMBERS ITEMS

A. VSBA Capital Conference – Monday, January 26, 2015 at the Richmond Marriott @ $170 
per person.  Board members should contact the Clerk for pre-registration purposes if they would like 
to attend.
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XII. SCHOOL BOARD MEMBERS ITEMS – continued 

B. Adoption of Resolution re:  Funding of Public Education in Virginia – Mr. Burak stated 
that a resolution proposed in conjunction with the Virginia School Boards Association and the 
Virginia Association of School Superintendents, was included in the agenda regarding calling upon 
the Virginia General Assembly to immediately increase the state’s share of funding for public 
education to the level of quality that is prescribed by them in the Standards of Quality and expected 
by all of the Commonwealth’s citizens.  A motion was made by Mr. Andersen and seconded by Ms. 
Parker to adopt the resolution as presented.  The Clerk recorded the following vote:

Mr. Smith Aye Ms. Parker Aye
Mr. Records Aye Ms. Hensley Aye
Mr. Andersen Aye Mr. Burak Aye
Mrs. Hook Aye

C. Other Matters as brought up by Board Members

1. Discussion of Use of Restrooms/Locker Room Facilities – Mr. Burak stated that a 
motion had been postponed at the November 11, 2014, until the December 9, 2014, meeting and 
was in order for consideration at this time.  He read the motion to be considered as recorded in the 
November 11, 2014 minutes:

“Mrs. Hook read the following resolution and made a motion to adopt said resolution:

Whereas the GCPS recognizes that some students question their gender identities, and
Whereas the GCPS encourages such students to seek support, advice, and guidance from parents,
professionals and other trusted adults, and
Whereas the GCPS seeks to provide a safe learning environment for all students and to protect the
privacy of all students, therefore
It shall be the practice of the GCPS to provide male and female restroom and locker room facilities
in its schools, and the use of said facilities shall be limited to the corresponding biological genders,
and students with gender identity issues shall be provided an alternative appropriate private facility.

The motion was seconded by Mr. Records.”

A motion was made by Mr. Records, and seconded by Mr. Andersen to bring the original 
motion back to the table for a vote.  

Mr. Andersen stated that he would like to politely request from one Board member to another 
that anyone recuse themselves from voting if they felt they had a conflict of interest, pursuant to 
Code of Va, 1950, as amended, Section 2.2-3100 or Board policy, File BBFA.

Following comments by each Board member, the Clerk polled on the postponed motion 
under consideration (carried 6 to 1):

Ms. Parker Aye Mr. Smith Aye
Ms. Hensley Naye Mr. Records Aye
Mrs. Hook Aye Mr. Burak Aye
Mr. Andersen Aye
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X. STUDENT ADVISORY COMMITTEE (SAC) ITEMS) – Ms. Farina had no items.

RECESS – At 9:18 pm, the Chair called for a 5-10 minute recess.  At 9:28 pm, he called the 
meeting back to order.

XI. SUPERINTENDENT’S ITEMS

A. Comprehensive Plan Update/Reminder of Next Meeting Date – Dr. Clemons reminded 
Board members and the public that the next Comprehensive Plan development meeting would be 
held on Wednesday, December 17, 2014, 7:00 pm at the Thomas Calhoun Walker Education 
Center.  He stated that the School Board would have the final decision on the Comprehensive Plan.

B. Discussion of Possible Additional Budget Meeting with Board of Supervisors – Dr. 
Clemons stated that he would speak with Ms. Brenda Garton, County Administrator, about the 
possibility of holding another joint budget work session with the Board of Supervisors, as this was 
discussed at the September joint meeting and the School Board was again receptive.

Mrs. Hook asked if it might be possible to hold a 1-hour meeting with the local and state 
legislators prior to the opening of the General Assembly, and Dr. Clemons stated that he would 
check into it and get back to the Board.

XIII. HUMAN RESOURCES ITEMS

A. Monthly Departmental Report – Dr. Juanita Smith, Director of Human Resources, 
presented information on the activities of the department during the month, and expressed her 
appreciation to her staff. She also announced that Ms. Ashley Field had recently earned Nationally 
Board Certified Teacher status and Mr. Andersen asked that she be recognized at the January 
Board meeting.

XIV. ADMINISTRATIVE ITEMS

A. Monthly Departmental Report – Mr. Hutchinson reviewed departmental activities 
accomplished during the month.

B. Update on Redistricting Plans – Mr. Hutchinson stated that preliminary numbers would 
suggest that attendance zones would remain the same for middle schools when Page opens; 
however, they are continuing to monitor elementary school numbers.

Mr. Records asked if information on previous studies on the Page site, etc. had been sent to 
the Board of Supervisors.  Dr. Clemons and Mr. Hutchinson both noted that they would check.

C. Policy JHCH: School Meals and Snacks (new) – A motion was made by Mr. Smith, 
seconded by Mr. Records and unanimously approved to adopt File JHCH: School Meals and 
Snacks as a first and second reading.

Mrs. Hook asked if Food Service could make a 10 minute presentation on the status of the
School Lunch Act at a future work session, and Mr. Hutchinson agreed to pursue this.

XV. INSTRUCTIONAL ITEMS

A. Monthly Departmental Report – Dr. Wagner reviewed highlights of the month from 
Instructional Services.
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XV. INSTRUCTIONAL ITEMS – continued

Mrs. Hook asked that a report be given to the Board in January on the Adaptive Tests for 6th

graders.  

B. Continued Discussion on Field Trip Policy (Policy ICA) – Dr. Wagner stated that a VML 
supplemental policy might be available on an annual basis to cover international travel but stated 
that there were several options available.  It was agreed that he would present different options for 
the Board at a work session in January or February.

C. Update on Naviance:  College and Career Readiness Solutions – Dr. Wagner informed 
the Board that staff would pursue using Naviance as a sole source since no others were available 
as a result of the RFP/bid process.

XVI. BUDGET AND FINANCE ITEMS

A. Monthly Departmental Report – Ms. Joanne Wright, Director of Budget and Finance,
highlighted tasks and accomplishments of the Budget and Finance Office, and expressed her 
appreciation to her staff.

B. Acceptance of Donations -- Ms. Wright highlighted the donations received by the division
totaling $564.44.  A motion was made by Mr. Records and seconded Mr. Smith to accept with 
grateful appreciation the donations as outlined. The Clerk polled the Board as follows:

Ms. Parker Aye Mr. Smith Aye
Ms. Hensley Aye Mr. Records Aye
Mrs. Hook Aye Mr. Burak Aye
Mr. Andersen Aye

C. Financial Reports – Ms. Wright presented the following reports that were accepted by the 
Board as information:

1. October 30, 2014 Financial Report
2. November 25, 2014 Construction Financial Report
3 November 25, 2014, HVAC/Roof Financial Report

XVII. PUBLIC ANNOUNCEMENTS

Mr. Burak read the following public announcements:

A. Next GCPS Comprehensive Plan Meeting – Wednesday, December 17, 2014, 7:00 pm 
@ the Thomas Calhoun Walker Education Center (Cafeteria)

B. Winter Break-Division Closed – Monday-Friday, December 22, 2014-January 2, 2015 –
Note: Monday-Tuesday, December 22 (Full)-23 (Half), 2014, are 12-Month Employee 
Work Days

C. Teachers/Students Return from Winter Break – Monday, January 5, 2015
D. Next Monthly and Annual Organizational School Board Meeting – Tuesday, January 13,

2015, 7:00 pm @ the Thomas Calhoun Walker Education Center (Auditorium)

Mr. Burak asked Board members to consider leadership roles for the January 13, 2015, 
organizational meeting and let others know if they were interested the Chair/Vice Chair position.
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Mr. Burak requested additional information on the use of a PR consultant for such items as 
redistricting, the new Page Middle School and the budget process.  Dr. Clemons stated that he
would bring back a recommendation to the Board.

Mr. Records asked if Dr. Clemons would be prepared to give an assessment/synopsis of 
his first 90 days at the January meeting and Dr. Clements assured him that he would.

XVIII. CALL FOR ADJOURNMENT

At 10:10 pm, there being no further business, a motion was made by Ms. Parker, seconded 
by Mrs. Hook, and unanimously approved to adjourn the regular monthly meeting of December 9,
2014, until the next monthly and annual organizational meeting at 7:00 pm on Tuesday, January 13, 
2015, at the Thomas Calhoun Walker Education Center (Auditorium).

George R. (Randy) Burak, Chairperson

Diane Clements Gamache, Clerk

John E. Hutchinson, Acting Clerk

Attachments (3): To be bound with the official minutes once approved.

1. Bound Agenda for December 9, 2014, Monthly Meeting
2. Revised Agenda for December 9, 2014, Monthly Meeting
3. Approved Monthly and Supplemental Personnel Listing

END
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