
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Alexandria Division 
 

NICHOLAS HARRISON; and OUTSERVE-
SLDN, INC., 
 
  Plaintiffs, 
 
 v. 
 
PATRICK M. SHANAHAN, in his official 
capacity as Acting Secretary of Defense; et 
al., 
 
  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 No. 1:18-cv-641-LMB-IDD 

 
NOTICE REGARDING HEARING ON OBJECTION TO MAGISTRATE  

JUDGE’S ORDER GRANTING PLAINTIFFS’  
MOTION TO COMPEL DOCUMENTS WITHHELD PURSUANT  

TO THE DELIBERATIVE PROCESS PRIVILEGE 
 

 Defendants and the Departments of the Air Force and Navy respectfully submit this notice 

to the Court regarding the issues discussed at today’s hearing on defendants’ objections to 

Magistrate Judge Davis’ order granting plaintiffs’ motion to compel documents withheld pursuant 

to the deliberative process privilege.  Dkt. 138.   

 At the hearing, counsel for the Government stated that the deposition of Lieutenant Colonel 

Lisa Lute was close to seven hours in length.  After consulting the transcript, the deposition was, in 

fact, 5 hours and 51 minutes.  See Lute Dep. Tr. 302:13-14 (available at Dkt. 110-3).  Lieutenant 

Colonel Lute appeared as the Rule 30(b)(6) representative of the Army.  Lute Dep. Tr. 22:4-27:25.   

 In addition, during the hearing, the Court asked about the frequency of objections from 

counsel for the Government on deliberative process privilege grounds at that deposition.  

Defendants notify the Court that counsel for the Government did not object on the basis of the 
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deliberative process privilege to any questions regarding the information or documents considered 

by the Army’s denial authority when acting upon Sergeant Harrison’s request,1 see id. 235:15-

236:21, or to any questions concerning the bases for why his request was denied—the answers to 

which notably did not reference any nexus to the ongoing revision of AR 600-110. See id. 294:13-

300:17.  Defendants objected on the basis of the deliberative process privilege only to the questions 

that sought information about the ongoing revision of AR 600-110.2  See Lute Dep. Tr. 101:2-10; 

139:10-23; 140:9-21; 141:2-12; 144:22-145:9; 157:12-158:7; 159:20-160:7; 165:3-18; 178:9-18; 

226:23-227:10; 229:3-230:25.   

DATE: April 12, 2019 
 
Respectfully submitted, 
 
G. ZACHARY TERWILLIGER JOSEPH H. HUNT 
United States Attorney Assistant Attorney General 
 Civil Division 

                     /s/   
R. TRENT MCCOTTER ANTHONY J. COPPOLINO 
Assistant United States Attorney Deputy Director 
2100 Jamieson Avenue Federal Programs Branch 
Alexandria, Virginia 22314   
Tel: (703) 299-3845  JOSHUA C. ABBUHL 
Fax: (703) 299-3983 REBECCA CUTRI-KOHART 
trent.mccotter@usdoj.gov ROBERT M. NORWAY 
 Trial Attorneys 

U.S. Department of Justice 
Civil Division 

                                                 
1  Defendants did not assert any privileges on the basis of the deliberative process privilege over any 
documents produced that were considered by the Army as part of Sergeant Harrison’s request for an 
exception to policy, including unredacted copies of the medical opinions referenced by Lieutenant 
Colonel Lawrence in her email response to Colonel Thomas, US00002428, discussed by the Court 
during today’s hearing. 
 
2  The bases for the Army’s denial of Sergeant Harrison’s request for an exception to policy and the 
factual bases underlying AR 600-110 were separate Rule 30(b)(6) topics propounded by Plaintiffs, 
both of which Lieutenant Colonel Lute was designated to address.  See Lute Dep. Tr. 23:1-7; 23:23-
24:14.  
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Federal Programs Branch 
1100 L Street, N.W. 
Washington, D.C. 20530 
Telephone: (202) 353-0889 
Facsimile: (202) 616-8460 
robert.m.norway@usdoj.gov 

 
Counsel for the Government 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on this date, I filed the foregoing using the Court’s CM/ECF 

system, which will send a notification of electronic filing (NEF) to the following counsel of record: 

ANDREW R. SOMMER 
Va. Bar Number 70304 
WINSTON & STRAWN LLP 
1700 K St., NW 
Washington, DC 20006 
T: (202) 282-5000 
ASommer@winston.com 
 
Counsel for Plaintiffs 
 
 

 __________/s/                        
R. TRENT MCCOTTER 
Assistant United States Attorney 
Office of the United States Attorney 
Justin W. Williams U.S. Attorney’s Building 
2100 Jamieson Avenue 
Alexandria, Virginia 22314 
Tel: (703) 299-3845 
Fax: (703) 299-3983 
Email: trent.mccotter@usdoj.gov 
 
Counsel for the Government 
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