Case 1:18-cv-00641-LMB-IDD Document 146 Filed 04/04/19 Page 1 of 17 PagelD# 2607

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

NICHOLAS HARRISON; and OUTSERVE-
SLDN, INC.,
Plaintiffs,
V.

No. 1:18-cv-641-LMB-IDD

PATRICK M. SHANAHAN, in his official
capacity as Acting Secretary of Defense; et
al.,

Defendants.

N N N N N N N N N N N N N N N

REPLY MEMORANDUM OF LAW IN SUPPORT OF OBJECTION TO MAGISTRATE
JUDGE’S ORDER GRANTING PLAINTIFFS’
MOTION TO COMPEL DOCUMENTS WITHHELD PURSUANT
TO THE DELIBERATIVE PROCESS PRIVILEGE

The March 14 Order is based on fundamental errors of law and fact. Initially, the decision
relied on the erroneous holdings that Defendants and the military services waived the deliberative
process privilege and that the withheld information was not deliberative and predecisional.

Plaintiffs do not even attempt to address the error regarding waiver, and obfuscate the order’s
fundamental error of holding that draft revisions to policies are not deliberative. Next, the order’s
weighing of the Cipollone factors is erroneous. The order and Plaintiffs rely on the flawed premise
that the documents at issue may be relevant to the Government’s intent in adopting the challenged
policies, and whether the Government’s expressed reasons are pretextual. But there are no
allegations of animus in the complaint. Rather, the Fourth Circuit applies the rational basis standard

to the classification of individuals by HIV status. See Doe v. Univ. of Md. Med. Sys. Corp., 50 F.3d
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1261, 1267 (4th Cir. 1995). Under rational basis scrutiny, the actual motivation for a regulation is

irrelevant. For this reason alone, Plaintiffs’ motion to compel should have been denied in full.
ARGUMENT

I Plaintiffs’ Opposition Mischaracterizes The Basis Of The Magistrate Judge’s Holding.

A. The March 14 Order Relied On Erroneous Holdings That The Government
Waived Privilege And That The Documents Were Not Deliberative And Predecisional.

Although the March 14 Order states twice that waiver of the privilege is one of the two
bases for requiring disclosure of the withheld documents, Dkt. 128 at 1, 3, Plaintiffs state that
“[t]here is no need to address this aspect of the . . . opinion.” PIfs’ Opp., Dkt. 144 at 16-17. But
contrary to Plaintiffs’ apparent belief that this holding is mere surplusage, it is in fact one of the two
bases on which the Magistrate Judge founded his decision. The Magistrate Judge’s waiver
determination was clearly erroneous and contrary to law because the deliberative process privilege
can only be waived for individual documents by the release of that exact document. Defs.” Obj. at
22-24, Dkt. 138. Plaintiffs have, in effect, conceded that Defendants’ objection to this holding is
meritorious by failing to address it. Brand v. N.C. Dep’t of Crime Control & Pub. Safety, 352 F.
Supp. 2d 606, 618 (M.D.N.C. 2004) (collecting cases).

The March 14 Order also holds that “the documents withheld are not protected by the
deliberative process privilege because they do not provide opinions or discussions of the military’s
HIV policies.” Dkt. 128 at 1. Plaintiffs contend that the Magistrate Judge’s opinion “did not find
every document on the log non-deliberative or not predecisional.” Pls.” Opp. at 14. But contrary to
Plaintiffs’ assertion, the plain language of the March 14 Order indicates that the Magistrate Judge’s

determination applies to all of the withheld or redacted documents. See id. at 3.! Instead of

! Plaintiffs assertion that “[t]he Magistrate Judge merely found that, ‘in part, Defendants have not
demonstrated that the withheld or redacted documents are deliberative,’” is grammatically
insupportable. Dkt. 144 at 14-15. The Magistrate Judge’s entire statement was: “Therefore, based
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meaningfully responding to the deficiencies of this holding as identified by Defendants in their
Objection, Plaintiffs argue that this part of the Order does not encompass all of the withheld or
redacted documents, without in any way identifying which documents they believe to be covered.
Plaintiffs thus do not contradict Defendants’ contention that the Magistrate Judge’s blanket finding
was clearly erroneous, but rather state that there is no clear error in his determination because at
least some of the documents were not covered by the deliberative process privilege. See id. at 14.
But that only concedes that some or perhaps most of the Defendants’ withheld documents are
predecisional and deliberative, and Plaintiffs make no attempt to explain in light of that concession
why the Magistrate Judge’s holding is not clearly erroneous. See Pls.” Opp. at 13 (“The Magistrate
Judge did not clearly err when he determined that at least some documents were not predecisional
or deliberative.”) (emphasis added); 14 (“The Magistrate did not find every document on the log
non-deliberative or not predecisional.”).

Similarly, Plaintiffs fail to respond to Defendants’ contention that the Magistrate Judge
acted contrary to law by ordering the disclosure of privileged documents because they potentially
contained some unprivileged material rather than requiring the segregation of privileged and non-
privileged material through redaction. The examples provided by Plaintiffs of the Magistrate
Judge’s comments regarding the deliberative nature of specific statements, or items within withheld
documents, illustrate why this approach was clearly erroneous and contrary to law. See id. at 14.
Although drafts of in-process documents are a well-established example of protected predecisional

and deliberative documents, the Magistrate Judge found that the privilege did not apply because

on these examples, in part, Defendants have not demonstrated that the withheld or redacted
documents are deliberative.” Dkt. 128 at 2. The “in part” clearly modifies “these examples™ and is
in keeping with the fact that there is no indication in the Order that the holding was intended to
apply only to an unidentified subgroup of documents.
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specific individual comments within the drafts did not “discuss opinions and recommendations” in
isolation. See id.; Dkt. 128 at 3. That is clear error; the documents are deliberative because they are
drafts in progress, regardless of whether individual comments contained recommendations and
opinions. Similarly, the Order requires the release of minutes reflecting a meeting for the purpose
of deliberations concerning various Department of Defense accessions policies because the first
three pages of the document list the attendees. Pls.” Opp. at 14; Dkt. 128 at 1. Again that is error
because it fails to account for the plainly deliberative portion of the document. Such
undifferentiated determinations clearly do not serve the purpose of the deliberative process
privilege, an argument which Plaintiffs have not challenged.

Plaintiffs argue that the Magistrate Judge’s errors concerning the deliberative nature of the
documents and the government’s alleged waiver of the privilege is harmless because the Magistrate
Judge also ordered disclosure based on his balancing of the Cipollone factors. That alternative
holding is error, as explained below. And, in any event, Plaintiffs’ argument fails to grapple with
the shortcomings of the Magistrate Judge’s deliberative-process and wavier analysis.

B. The Magistrate Judge’s Failure To Perform An Individualized Review Of The
Documents Was Erroneous And Contrary To Law.

Plaintiffs also contend that Defendants’ challenge to the procedures used by the Magistrate
Judge to determine whether the deliberative process privilege applied to the withheld documents is
“misguided.” Plaintiffs’ opposition to this objection misunderstands Defendants’ argument and
ignores the practical realities of assessing the privilege. Defendants challenge both the Magistrate
Judge’s failure to determine whether the withheld or redacted documents were predecisional or
deliberative individually and the improper balancing of the Cipollone factors applicable to all of the
withheld documents. Plaintiffs respond only that a document by document review is not necessary

to properly perform the Cipollone balancing test. But determining the applicability of the privilege
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to predecisional and deliberative documents is a necessary precondition to consideration of the
balance of needs under the Cipollone test and the analysis is separate. See Cipollone v. Liggett
Group, Inc., 812 F.2d 1400, at *1-2 (4th Cir. Feb. 13, 1987) (unpublished disposition available at
1987 WL 36515). Other courts have held not only that “the trial court is tasked with addressing, on
a document-by-document basis . . . whether the government has established that the invoked
privilege applies,” but that it must apply the same document by document analysis to the question of
whether “the benefits of disclosure will outweigh the harms.” In re United States, 678 F. App’x
981, 987 (Fed. Cir. 2017). Additionally, the Plaintiffs have not offered any argument or authority to
challenge the practical fact that the deliberative process privilege is “dependent upon the individual
document and the role it plays in the administrative process.” Coastal States Gas Corp. v. DOE,
617 F.2d 854, 867 (D.C. Cir. 1980) (emphasis added); see also City of Va. Beach v. DOC, 995 F.2d
1247, 1254 4th Cir. 1993); Jones v. Murphy, 256 F.R.D. 510, 518 (D. Md. 2008). Indeed, the
examples of specific phrases or parts of documents cited by Plaintiffs and the March 14 Order
illustrate the necessity of examining the particular content of any document withheld to determine if
the privilege is properly asserted. Plaintiffs offer nothing to explain how a blanket determination
that the deliberative process privilege is inapplicable to 330 documents could reasonably be

accomplished by reviewing the contents of 33 documents.>

2 Defendants do not contend, as Plaintiffs suggest, that the Magistrate Judge did not review all 33
of the documents submitted for in camera review. Rather, Defendants challenge both the analysis
as it applies to those 33 documents, and the procedure by which the Magistrate Judge extrapolated
from that analysis to each and every one of the 330 withheld or redacted documents.

Plaintiffs also argue that the cases presented by the Government as examples of courts conducting a
document by document analysis are distinguishable because they involve fewer documents and
intent is not at issue. But the number of documents is not a principled or informative distinction and
the Magistrate Judge did not rely on the question of intent to find that the deliberative process
privilege was not available in this case.
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Plaintiffs’ attempt to rehabilitate the Magistrate Judge’s methodology also fails. First,
Plaintiffs’ assertion that Defendants “agreed to employ” the sampling method used by the
Magistrate Judge to conduct in camera review is misleading. Pls.” Opp. at 4. In response to the
motion to compel, Defendants requested that the Court conduct an in camera review of all withheld
documents if it declined to rely on the privilege log, and the Magistrate Judge stated at the initial
hearing that he would not conduct that analysis. Dkt. 115, Feb. 1, 2019, Hearing Trans., 5:22-6:12.
The parties were then ordered at that hearing and a subsequent hearing on February 8, 2019, to
agree to a procedure to reduce the number of documents for review by the Court. The Government
produced a sample of documents because it was directed to do so.

Second, Plaintiffs contend that the privilege logs provided by the Defendants were
insufficient and caused the burden of justifying the assertions of privileged to shift onto the Court.
Defendants maintain that their logs are sufficient to allow the Court to determine whether the
documents were properly withheld. But even if they were insufficient, Plaintiffs should have
moved for, and the Court could have granted, an order requiring a more detailed privilege log.
Typically, courts in this district provide a party with multiple opportunities to update their privilege
log after finding it inadequate before compelling the release of privileged documents. See, e.g.,
Rambus, Inc. v. Infineon Techs. AG, 220 F.R.D. 264, 274 (E.D. Va. 2004) (providing multiple
opportunities to create a “fulsome” privilege log and reviewing documents in camera, before
compelling production of privileged documents due to an inadequate log); ePlus Inc. v. Lawson
Software, Inc., 280 F.R.D. 247, 250 (E.D. Va. 2012), enforcement granted in part, denied in part by
No. 3:09CV620, 2012 WL 6562735 (E.D. Va. Dec. 14, 2012) (ordering multiple revisions to a
privilege log before compelling production); Asghari-Kamrani v. United Servs. Auto. Ass’n,

No. 2:15CV478, 2016 WL 8243171, at *3 (E.D. Va. Oct. 21, 2016) (finding a categorical privilege
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log sufficient even when the first privilege log was deficient); Cappetta v. GC Servs. Ltd. P’ship,
No. CIV. A. 3:08CV288, 2008 WL 5377934, at *6 (E.D. Va. Dec. 24, 2008) (ordering Defendant to
“update and particularize” its claimed privileges). Instead, Plaintiffs immediately moved for
disclosure of each and every withheld or redacted document regardless of its content on the ground
that the deliberative process privilege is inapplicable to this case because the government’s intent is
allegedly at issue. Plfs.” Mot. to Compel., Dkt. 108 at 8-10. As discussed supra, the Magistrate
Judge did not adopt that argument in reaching the challenged decision. Because Plaintiffs did not
challenge the sufficiency of the privilege log in their motion to compel or ask the Court to require
supplementation, they cannot raise that argument now to attempt to justify the errors in the March
14 Order.

Third, Plaintiffs contend that Defendants are not entitled to a document by document
analysis because the descriptions of various documents in the privilege logs are similar. Pls.” Opp.
at 16. This argument ignores the obvious fact that Plaintiffs’ discovery requests covered the same
subject matter areas over an extended time period and predictably produced numerous versions and
revisions of similar documents. Particularly in the case of drafts, creation of those documents is
iterative and different versions exist reflecting changes throughout the drafting process. Although
these documents are similar, they are not identical and it is necessary to assess the content of each
document to determine if it is predecisional and deliberative. And though each document may only
contain minor changes, the collection of many revisions of a draft over time directly reveal the
deliberations that went into the content of the document.

The March 14 Order’s conclusions were erroneous and contrary to law as to whether the
deliberative process privilege applies and if privilege was waived over any documents, they should

be overruled.
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IL. The March 14 Order’s Conclusion On The Cipollone Factors Is Erroneous And
Contrary To Law.

Additionally, the order’s weighing of the Cipollone factors is erroneous and contrary to law.
First, the magistrate judge’s decision that the Government’s intent is relevant is contrary to the long
line of cases that hold, under rational basis scrutiny, a challenged regulation will be upheld if there
is any reasonably conceivable state of facts that could provide a rational basis for it, regardless of
whether the offered justification is the actual motivation for the regulation. And the Magistrate
Judge’s conclusions regarding the weighing of the second Cipollone factor was in error because the
sole reason provided for weighing this factor in favor of Plaintiffs is the conclusion that the
Government’s subjective intent is relevant. Finally, the magistrate judge’s conclusion that there
would be no chilling of ongoing and future policy deliberations was erroneous.

A. The March 14 Order’s Conclusion Regarding The First Cipollone Factor Is
Contrary To Law And Erroneous.

1. Under A Rational Basis Review, The Government’s Intent Is Not At Issue.

Contrary to Plaintiffs’ arguments, under the rational basis standard that the Fourth Circuit
applies to classification of individuals by HIV status, Doe v. Univ. of Md. Med. Sys. Corp., 50 F.3d
1261, 1267 (4th Cir. 1995), the government decision and the bases for that decision stand
independently from the policy making process. Plaintiffs do not require deliberative information to
refute the justifications for the challenged policies. Pls. Opp. at 8, Dkt. No. 144. In fact, the
Supreme Court has directed courts to uphold a challenged regulation “if there is any reasonably
conceivable state of facts that could provide a rational basis” for it, regardless of whether the
offered justification is the actual motivation for the regulation. FCC v. Beach Communications,

Inc., 508 U.S. 307, 313, 315 (1993); cf. S.C. Educ. Ass’n v. Campbell, 883 F.2d 1251, 1257-61 (4th



Case 1:18-cv-00641-LMB-IDD Document 146 Filed 04/04/19 Page 9 of 17 PagelD# 2615

Cir. 1989) (explaining that except in certain exceptional cases, courts may not consider possible
legislative motives in evaluating the constitutionality of state statutes).>

Further, Plaintiffs’ argument that the Court should apply heightened scrutiny to this military
personnel policy is contrary to Supreme Court guidance on the review of military policies. Courts
“give great deference to the professional judgment of military authorities concerning the relative
importance of a particular military interest.” Winter v. NRDC, Inc., 555 U.S. 7, 24 (2008)
(quotation omitted). If the decision at issue involves “the composition, training, equipping, and
control of a military force,” Gilligan v. Morgan, 413 U.S. 1, 10 (1973), then deference to the
military’s policy judgments must be applied. See Winter, 555 U.S. at 27. Judicial review “is far
more deferential than constitutional review of similar laws or regulations designed for civilian
society.” Goldman v. Weinberger, 475 U.S. 503, 507 (1986). This is so even where the policy is
facially discriminatory. Rostker v. Goldberg, 453 U.S. 57, 69-72 (1981); see also Doe 2 v.
Shanahan, 917 F.3d 694, 732 (D.C. Cir. 2019) (Williams, J., concurring).

The cases cited by Plaintiffs are distinguishable. Here, unlike in Romer v. Evans, 517 U.S.
620 (1996), and United States v. Windsor, 570 U.S. 744 (2013), there are no allegations of animus
or other discriminatory intent in the complaint. Additionally, there is no evidence in the record that

suggests the possibility of discriminatory animus. Plaintiffs do not respond to this point, even in a

3 The reasoning in Karnoski v. Trump is also incorrect for this reason. Additionally, Karnoski was
stayed by the Ninth Circuit pending that court’s consideration of the Government’s petition to
vacate that decision. Order, In re Trump, No. 18-72159 (9th Cir. Sept. 17, 2018), Dkt. 36. And
even assuming that the Karnoski decision is affirmed, that decision, like Stone, is distinguishable.
Unlike here, the courts in Karnoski and Stone found that the challenged policies are facially
discriminatory. Furthermore, as Defendants explained in the Objections, Dkt. 138 at 8 n.2, the
rationale for the wide-ranging discovery permitted in Karnoski and Stone was called into question
by the concurring opinions in Doe 2 v. Shanahan. See 917 F.3d 694, 706, 736-38 (D.C. Cir. 2019).
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conclusory way, despite the fact that it was squarely raised in the objections and at various other
points throughout the discovery process.

In sum, under the rational basis standard applied to the claims here, Plaintiffs are burdened
with refuting the justifications offered to support the government decision. Those justifications are
public and disclosed. See, e.g., Dkt. 53-2 (2014 Report to Congress); Ex. A (2018 Report to
Congress). Accordingly, the government’s deliberations are not relevant to the case because they
have no bearing on whether the Defendants’ justifications are rationally related to the interests they
claim.

2. The Example Deliberative Documents Illustrate That The Documents Are Not
Relevant To Plaintiffs’ Claims.

Examples of deliberative documents referenced in Plaintiffs’ response illustrate why the
deliberative materials are not relevant to plaintiffs’ claims. For instance, the email, US00002429,
plainly notes that the redacted information was a discussion about the forthcoming revision to the
policy, not the policy that Plaintiffs challenge here, nor the application of the policy to Plaintiff
Harrison. See Pls. Opp. at 8. Information about the Army’s ongoing revision cannot be used to
show any alleged animus or intent in the 2014 version of the regulation, nor does information about
the Army’s ongoing revision bear on the existence of any pretextual motivation at the time the
Army adopted the current regulation in 2014.

Moreover, the redacted information is the personal opinion of a subordinate official. It is
well-established that the privilege covers information that reflects the personal opinions of the
writer rather than the policy of the agency. Nat’l Sec. Archive v. CIA, 859 F. Supp. 2d 65, 70
(D.D.C. 2012). Further, the redacted information cannot reflect the Army’s official position
because the Army has not yet decided whether it will even adopt the subordinate’s conclusions.

See, e.g., Access Reports v. DOJ, 926 F.2d 1192, 1195 (D.C. Cir. 1991) (“A document from a junior

10
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to a senior is likely to reflect his or her own subjective opinions and will clearly have no binding
effect on the recipient.”); see also Ethyl Corp.v. EPA, 25 F.3d 1241, 1249 (4th Cir. 1994). Thus, the
redacted information, as well as Lieutenant Colonel Lute’s personal belief, are not relevant to an
inquiry into the Army’s intent both because that intent only come from the senior leaders who
actually decide policy, and because they are subsequent to the time of publication of the current
policy. And Plaintiffs’ argument that they are seeking information about the ongoing revision to get
commentary on the current policy is contrary to Fourth Circuit precedent. The Fourth Circuit has
cautioned courts not to engage in such semantics because “[a]gencies are, and properly should be,
engaged in a continuing process of examining their policies.” City of Virginia Beach, 995 F.2d at
1253.

3. Plaintiffs Have Not Alleged Animus, And There Are No Viable Allegations In The
Complaint That Support Their Assertion of Disparate Treatment.

Plaintiffs also do not dispute that their argument is based entirely on the allegations of their
complaint, and that there are no viable allegations in the complaint that support Plaintiffs’ assertion
of disparate treatment. Plaintiffs strategically chose not to allege animus in the complaint. Rather,
they alleged only that Defendants’ policies have not kept up with medical science. Plaintiffs cannot
make the strategic decision to omit allegations of animus in one stage of litigation and then choose
to rely on “coined phrases” later in the litigation about animus (without any plausible allegations or
record support) in the hope of forcing the military to divulge privileged materials.

But even if there were bare allegations in the complaint, allegations alone are insufficient to
overcome the deliberative process privilege. See Alexander v. FBI, 186 F.R.D. 154, 164 (D.D.C.
1999). Thus, Plaintiffs have failed to demonstrate “a compelling need sufficient to overcome the
qualified privilege,” and the Magistrate Judge conclusions to the contrary are in error. See Scott v.

PPG Industries, Inc., 142 F.R.D. 291, 293 (N.D. W. Va. 1992).

11
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B. The March 14 Order’s Conclusion Regarding The Second Cipollone Factor Is
Contrary To Law

As explained in the Objections, the Magistrate Judge’s conclusions regarding the weighing
of the second Cipollone factor was in error because the sole reason the Order provides for weighing
this factor in favor of Plaintiffs is his conclusion that the Government’s subjective intent is relevant.
But as explained above, the Government’s intent in promulgating the challenged regulations is
irrelevant under rational basis scrutiny, especially in the context of a military personnel policy. For
this reason, the fact that the information is in Defendants’ sole possession does not cause this factor
to weigh in favor of overcoming Defendants’ entitlement to the privilege.

C. The Arguments Presented In Response To The Third Cipollone Factor Are Not
Properly Before The Court.

Defendants do not contest that they are parties to this case, which is the thrust of the third
Cipollone factor. In their response, Plaintiffs repackage a different argument made in their motion
to compel, that the deliberative process does not apply here because Defendants’ intent is at issue.
Pls. Opp. at 10-11. But the Magistrate Judge did not rely on this argument in the March 14 Order.
Although Plaintiffs acknowledge in their opposition, twice, that the Magistrate Judge’s opinion did
not adopt or rely in any way on their argument that the deliberative process privilege is unavailable
as a matter of law when the government’s intent is at issue, they nevertheless raise this argument
again to the Court. Pls.” Opp. at 9 n.4, 11, Dkt. 144. Plaintiffs had the opportunity to object to the
Magistrate Judge’s ruling if they believed his decision not to rule on that ground was in error and

they chose not to make any objection. See Fed. R. Civ. P. 72(a).*

4 Plaintiffs’ assertion that “Defendants also fail to mention that some of the same documents they
are ordered to produce in this case have been ordered to be produced in other cases,” is similarly
improper and also irrelevant. PIfs” Opp. at 1, Magistrate Judge Davis was aware of the parties’
positions on this point prior to issuing the challenged ruling, Dkt. 125, Feb. 22, 2019 Hearing Trans.
6:6-11:23, and did not rely on it in any way in his Order. Moreover, as Plaintiffs neglect to explain,
the orders to produce documents withheld under the deliberative process privilege in both Stone v.

12
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D. The March 14 Order’s Conclusion Regarding The Fourth Cipollone Factor Is
Contrary To Law And Clearly Erroneous.

The Magistrate Judge’s conclusion that the order was unlikely to chill future
communications within DoD because of a protective order also is in error. See Dkt. 128 at 3. The
critical inquiry for the chilling effect of disclosure is not the limiting of dissemination of disclosure,
but rather “whether protection of the materials would promote better policymaking by encouraging
candor in internal deliberations.” In re United States, 678 F. App’x at 988. Indeed, the Fourth
Circuit has acknowledged “the potential damage that disclosure, even to the district court, might
have on the deliberative process of an agency.” Ethyl Corp., 25 F.3d at 1249 (citing EPA v. Mink,
410 U.S. 73,93 (1973)). A protective order can “ameliorate but cannot eliminate these threatened
harms.” Perry v. Schwarzenegger, 591 F.3d 1147, 1164 (9th Cir. 2009).

Defendants have submitted declarations from seven military officials that explain the likely
repercussions to future and ongoing policy deliberations within DoD and the services. See Dkt.
111-1 (Bahdi Decl. 9] 3-6); 111-2 (Beland Decl. 4 7-9); 111-3 (Ciminera Decl. 9 8-12); 111-4
(Huibregtse Decl. 49| 8-10); 111-5 (Melillo Decl. 99 8-18); 111-6 (Shell Decl. 99 8-12); 116-2
(Ausprung Decl. 99 3-7). The March 14 Order makes no mention of this evidence of potential
chilling effect. Nor do Plaintiffs meaningfully address these declarations, instead dismissing them
as including only boilerplate language. Pls. Opp. at 12. That contention mischaracterizes the
officials’ declarations. The Ausprung and Bahdi declarations, for example, provide a detailed
description of repercussions that may result from the disclosure of the Army’s ongoing review of

AR 600-110. Dkt. 111-1 (Bahdi Decl. qq 4-5); Dkt. 116-2 (Ausprung Decl. 9 5-7). Ms. Ausprung

Trump, and Karnoskiv. Trump, have been stayed pending review of those decisions. Stone v.
Trump, 356 F. Supp. 3d 505, 518 (D. Md. 2018) (holding all factors weigh in favor of “staying the
order compelling production of these documents purportedly covered by the deliberative process
privilege until the resolution of the appeal in Karnoski”); Order, In re Trump, No. 18-72159 (9th
Cir. Sept. 17, 2018), Dkt. 36.

13
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explains that disclosure of these materials could misrepresent the Army’s final policy judgments,
potentially confuse issues, and influence the final outcome of the review. Dkt. 116-2 (Ausprung
Decl. 9 5-7). That testimony is not boilerplate, and it would be error to treat it as such.

Plaintiffs quote Cipollone, and argue that a protective order is sufficient. But Cipollone is
distinguishable. There, the Government had released “all the documents underlying the 1964
Surgeon General’s Report,” Pls.’s Opp. at 12, but had withheld the deliberative drafts of the report
and comments on those drafts. Cipollone, 1987 WL 36515 at *1-3. Because of the Government’s
release of the underlying documents, the Fourth Circuit concluded that it was unlikely that the
additional disclosure of the drafts and comments under a protective order would chill frank
discussion by future contributors. 1d. Here, by contrast, the Army has not published a revision to
AR 600-110, and the documents underlying the ongoing revision have not been released. DoD and
the military service have likewise not disclosed all deliberative materials underlying the withheld
documents.

Plaintiffs also contend that discussions of future revisions cannot be privileged because they
would at least, in part, discuss current policy—but this makes no sense and is contrary to Fourth
Circuit precedent. Taken to its logical conclusion, no deliberative discussion can be “pre-
decisional” under Plaintiff’s theory. This argument was squarely rejected by the Fourth Circuit in
City of Virginia Beach when it cautioned courts to be wary of drawing the line “between
predecisional documents and postdecisional documents” because “[a]gencies are, and properly
should be, engaged in a continuing process of examining their policies.” 995 F.2d at 1253 (citation
omitted). And, as noted above, the personal opinion of a subordinate like LtCol. Lute is not
relevant to the inquiry into an agency’s intent, especially where, as here, the agency has not adopted

the official’s opinion. See Taxation With Representation Fund v. IRS, 646 F.2d 666, 677-78 (D.C.

14
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Cir. 1981) (remarking that “courts have recognized little public interest in the disclosure of ‘reasons
supporting a policy which an agency has rejected, or reasons which might have supplied, but did not
supply, the basis for a policy which was actually adopted on a different ground’”).

Further, it would be fundamentally disruptive, both practically and on separation of powers
grounds, for the Court to pierce the Army’s ongoing deliberative process at this stage—before the
Army’s leaders with strategic policy making experience have fully considered the staff’s
recommendations. At a minimum, ordering the Army to disclose incomplete deliberations will only
mislead the parties or confuse the issues. Put simply, until the Army’s senior leaders have fully
consider the recommendations of their staff, and apply their best military judgment to either adopt
or dismiss those recommendations, Plaintiff’s alleged interest in learning the opinions of those who
lack decision making authority cannot outweigh the government’s interest in preserving the quality
of its ongoing policy development processes.

CONCLUSION

For all the reasons stated above, in the Defendants’ objection, Dkt. 138, and in Defendants’
opposition to the motion to compel, Dkt. 111, this Court should sustain Defendants’ objection and

deny Plaintiffs’ motion to compel.

15
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Exhibit A
2018 Report to Congress
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http:impairment.10
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https://www.l.'.dc.gov/mmwr/prcview/mmwrhtml/1T6
https://www.ncbi.nlm.nih.gov/pubmcd/24235263
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https://www
https://www.ncbi.nlm.nih.gov/prnc/artic1es/PMC4118496/pdttNEUROLOGY2013549501
https://www.ncbi.nlm.nih.gov/pubmed/28752495
https://www.ncbi.nlm.nih.gov/prnc/articles/PMC4472366
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5674913
www.uptodatt:.com/contents1hiv-assrn.:iatcd
http:1875.2..J.95
https://www.ncbi.nlm.nih.gov/pubmed/23303852
https://www
https://www.prevcntionacccss.org/consensus
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