
IN THE UNITED STATES DISTRICT COURT FOR 

THE SOUTHERN DISTRICT OF FLORIDA 

 

ROBERT W. OTTO, PH.D. LMFT, 

individually and on behalf of his patients, 

and JULIE H. HAMILTON, PH.D., LMFT, 

individually and on behalf of her patients, 

 

  Plaintiffs, 

 

 v. 

 

CITY OF BOCA RATON, FLORIDA, and 

COUNTY OF PALM BEACH, FLORIDA, 

 

  Defendants. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

Civil Action No. 9:18-cv-80771-RLR 

PLAINTIFFS’ NOTICE OF COURT’S POTENTIALLY 

DISQUALIFYING RELATIONSHIP WITH INTERESTED NON-PARTY WITNESS 

 Plaintiffs and their undersigned counsel give notice to the Court of a potentially 

disqualifying relationship with interested non-party witness, Judge Rand Hoch (retired), based on 

written communications between Judge Hoch and Defendant City of Boca Raton’s City Attorney 

which were produced by the City in discovery, and in which Judge Hoch expressly suggests that 

Judge Robin L. Rosenberg cannot be impartial in this case because of the involvement of Judge 

Hoch and his organization, Palm Beach County Human Rights Council (PBCHRC). Plaintiffs have 

no knowledge, apart from Judge Hoch’s communications with the City, of any disqualifying 

relationship, and Plaintiffs do not by this notice seek Judge Rosenberg’s disqualification or 

otherwise question Judge Rosenberg’s impartiality. Plaintiffs, and their undersigned counsel as 

Officers of the Court, provide this notice only as a matter of prudence and in an abundance of 

caution, to give the Court a fair opportunity to evaluate Hoch’s statements under the standards of 

28 U.S.C. § 455. 

 Plaintiffs provide the following details regarding Judge Hoch’s communications with 

Defendants: 

1. Judge Hoch is the principal author and proponent of both Ordinances at issue in 

this case. (Hvizd Dep., DE 96-2, 21:22–23:19, 94:9–98:9, 247:14–249:23; Pls.’ Ex. 6, DE 97-6; 

Woika Dep., DE 96-4, 12:24–13:24.) The Ordinances exist because Judge Hoch relentlessly 

pressured the City’s and the County’s elected officials to enact them (Pls.’ Ex. 26, DE 97-26, at 
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City - 00992 (“Electeds received a lot of pressure from Rand Hoch.”)), even after Defendants’ own 

attorneys repeatedly and unequivocally told him that regulation of mental health professionals is a 

“classic” state issue that cannot be regulated at the local level because of a “pervasive” state 

regulatory scheme “evidencing an intent that this area be preserved to the Legislature.” (Pls.’s Ex. 

9, DE 97-9, at PBC 014666; Pls.’ Ex. 11, DE 97-11, at PBC 014677.) (True and correct copies of 

Plaintiffs’ Exhibits 9 and 11 are attached hereto as Exhibits A and B, respectively.) 

2. In an e-mail from Judge Hoch to Boca Raton City Attorney Diana Grub Frieser 

dated June 19, 2018 (Pls.’ Ex. 28, DE 97-28), Judge Hoch expressly questioned Judge Rosenberg’s 

impartiality because of PBCHRC’s involvement in this case: 

We were fortunate to get Judge Robin Rosenberg on the case. 

However, PBCHRC Voters Alliance has endorsed her husband, 

Michael McAuliffe, in his campaign for circuit court judge. So, 

PBCHRC will be working behind the scenes with the parties on 

the case so that Judge Rosenberg does not get recused. 

(Pls.’ Ex. 28, DE 97-28, at 1 (emphasis added).) (A true and correct copy is attached hereto as 

Exhibit C.) 

3. Judge Hoch had, in fact, been “working behind the scenes” to obtain enactment of 

the Ordinances. (Pls.’s Exs. 8–17, 19, DE 97-8 – 97-17, 97-19.) Moreover, Judge Hoch has 

continued “working behind the scenes” in coordinating, and perhaps funding, the City and County 

defenses of this case: 

[Palm Beach County Attorney] Denise [Marie Nieman] and I have 

been chatting about this for days. (She just left for Paris this 

afternoon, so she's gone for a while). Assistant County Attorneys 

Rachel Fahey and Kim Phan will be handling the case. 

I had asked Denise if the County was interested in seeing if we 

could secure outside counsel on a pro bono basis. They declined. 

We also reminded them that we can pay for experts expenses, 

etc [sic] and they took us up on that one. We'll do the same for 

Boca, but I trust you'll be coordinating with the County. 

. . . . 

I think the County wants to take the lead on this case. So, let me 

know when you and the County want to get together. 

(Ex. C at 1 (emphasis added).) In addition, Judge Hoch is directly involved in advising Defendants 

regarding their legal positions in the case. For instance, when the Supreme Court recently decided 
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a seminal case invalidating the two cases upon which Defendants premised their Ordinances, the 

worried Defendants looked to Judge Hoch for direction: 

[E-mail, July 3, 2018, Diana Grub Frasier to Rand Hoch] 

Rand, 

As I believe you know, the City was formally served in connection 

with the Robert W. Otto and Julie H. Hamilton v. City of Boca Raton 

and County of Palm Beach case ("Conversion Therapy" case). Since 

then, the decision in the U.S. Supreme Court case of National 

Institute of Family and Life Advocates v. Becerra (2018 WL 

3116336 June 26, 2018) was issued. Unfortunately, the decision 

disapproves of two cases relevant to the Conversion Therapy case: 

King v. Governor of New Jersey, 767 F.3d 216 (C.A.3 2014) and 

Pickup v. Brown, 740 F.3d 1208 (C.A.9 2014), specifically with 

respect to the differentiation of "professional" speech from First 

Amendment protected speech. I'd appreciate your thoughts 

regarding the implications of this recent U.S. Supreme Court 

decision on the pending Conversion Therapy case. Let me know 

if you would like to schedule a time to discuss the issue.  

Thanks, and I’ll wait to hear from you, 

Diana 

[Reply e-mail, July 3, 2018, Rand Hoch to Diana Grub Frasier] 

Will get back to you in a few days on this. Have circulated your 

request to our team of lawyers across the US. 

Rand 

(Pls.’ Ex. 36, City 00483 (emphasis added).) (A true and correct copy is attached hereto as 

Exhibit D.) 

4. Judge Hoch expected his communications with Defendants’ attorneys to be 

shielded from discovery. (Pls.’ Ex. 12, DE 97-12 (“I trust that all of our e-mail concerning the 

litigation are temporarily exempt from public records requests in accordance with Chapter 119.”).) 

 As shown above, in Judge Hoch’s view, his extensive involvement “working behind the 

scenes” in enacting the Ordinances and the defense of this case would, if known to Judge 

Rosenberg, require her recusal. Given Judge Hoch’s involvement, his name and conduct are likely 

to be heavily featured at the upcoming preliminary injunction hearing. Accordingly, Plaintiffs, and 

their undersigned counsel as Officers of the Court, give this notice in advance of the hearing of 

Judge Hoch’s involvement and opinion regarding recusal. As also stated above, Plaintiffs take no 

position on recusal or otherwise question Judge Rosenberg’s impartiality.  
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 Respectfully submitted, 

/s/ Roger K. Gannam                        

Mathew D. Staver (Fla. 0701092) 

Horatio G. Mihet (Fla. 026581) 

Roger K. Gannam (Fla. 240450) 

LIBERTY COUNSEL 

P.O. Box 540774 

Orlando, FL 32854 

Phone: (407) 875-1776 

E-mail: court@lc.org 

 

Attorneys for Plaintiffs 

 

 

CERTIFICATE OF SERVICE 

 I hereby certify that on this October 16, 2018, I caused a true and correct copy of the 

foregoing to be filed electronically with the Court’s CM/ECF system. Service upon all counsel of 

record will be effectuated by the Court’s electronic notification system. 

/s/ Roger K. Gannam   

Roger K. Gannam 

Attorney for Plaintiffs 
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