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ARGUMENT 

 The District Court’s interpretation of Glenn v. Brumby, to permit 

discrimination claims based on transgender status, is a misreading of this Court’s 

precedent and extends Glenn beyond its holding. The District Court misinterpreted 

Glenn to stand for the proposition that gender identity is, in essence, a super-

protected class. 

Likewise, fundamental to the doctrine of the separation of powers, the 

province of the courts is to interpret, not make law. Significant policy decisions 

like those implicated by the School Board’s policy should be left to governing 

bodies that are accountable to the people they serve. The District Court improperly 

made law in this case.  

Finally, The District Court read the plain language of Title IX in a manner 

unsupported by its text. The ordinary meaning of Title IX’s prohibition of 

discrimination based on sex does not extend to discrimination based on gender 

identity. Nothing in the text or broader context of the statute supports a contrary 

interpretation. Congress remains accountable to the electorate to amend Title IX – 

not the District Court.  
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I. THE SCHOOL BOARD’S POLICY DOES NOT VIOLATE THE 

EQUAL PROTECTION CLAUSE  

a. The Policy Does Not Treat Similarly Situated Students Differently 

The School Board’s definition of sex along biological lines is not invidious 

discrimination prohibited by the Equal Protection Clause; rather, it is a recognition 

of the legitimate differences between the sexes. The School Board’s policy makes 

a distinction in how it defines sex. It is not disputed that the Constitution permits 

sex-segregated bathrooms. The dispute lies in how the parties define sex and which 

definition advances the important interests necessitating same-sex bathrooms. 

Adams testified at trial that he was a boy. However, Adams concedes he is not 

“just like” any other boy. Anatomically, physiologically and biologically, Adams is 

different. 

Adams suggests that the School Board has asked this Court to disregard its 

holding in Glenn, but the School Board does no such thing. The School Board asks 

this Court to refine the outer limits of its holding in Glenn, a holding that has been 

bastardized by circuit courts throughout the United States, as well as the District 

Court, and expanded beyond its holding. In fact, the cases cited by Adams in his 

Answer Brief that stand for the proposition that the policy amounts to invidious 

discrimination rely on an improper interpretation of Glenn. See Whitaker v. 

Kenosha Unified Sch. Dist. No. 1 Bd. of Edu., 858 F.3d 1034 (7th Cir. 2017); 

Evancho v. Pine-Richland Sch. Dist., 237 F. Supp. 3d 267 (W.D. Penn. 2017); 
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G.G. v. Gloucester Cty. Sch. Bd., 822 F.3d 709, 736 (4th Cir. 2016) vacated and 

remanded, 137 S.Ct. 1239 (2017); Bd. of Edu. of Highland Local Sch. Dist. v. U.S. 

Dept. of Edu., 208 F. Supp. 3d 850 (S.D. Ohio 2016). 

Adams posits the District Court rightly decided that Glenn held 

discrimination based on an individual’s transgender status is sex discrimination, 

but this argument is based on dicta in Glenn and not its precedential holding. That 

dicta cites academics suggesting that the mere status of being transgender is 

inherently gender non-conforming regardless of behavior. Glenn, at 1316. Adams 

asks this Court to hold that Glenn stands for the proposition that discrimination 

against a transgender person for being transgender is discrimination on the basis of 

gender non-conformity and therefore sex discrimination.  

But Glenn does not go that far. Contrary to Adams’ position, Glenn does not 

hold that discrimination against a transgender individual is inherently 

discrimination because of sex. To the contrary, Glenn’s holding is that 

“discrimination against a transgender individual because of her gender non-

conformity is sex discrimination, whether it's described as being on the basis of sex 

or gender.” Id. at 1317. As Glenn held, the protection that all individuals have 

against discrimination based on gender non-conformity cannot be denied to a 

transgender individual, because “[t]he nature of the discrimination is the same; it 
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may differ in degree but not in kind.” Id. at 1318–19. This holding is inconsistent 

with the District Court’s ruling. 

Indeed, this Court rejected the District Court’s logic in Evans v. Georgia 

Reg'l Hosp., 850 F.3d 1248, 1254 (11th Cir. 2017). Evans held that Glenn stands 

for the proposition that discrimination against a person because of gender non-

conformity is sex discrimination - and nothing more. The case involved allegations 

of sex discrimination violative of Title VII brought by a lesbian. Id. at 1250. The 

plaintiff in Evans argued, citing Glenn, that discrimination because of sexual 

orientation was per se discrimination based on gender non-conformity, because 

sexual attraction to a member of the same sex was contrary to a stereotypes about 

to whom members of a certain sex should be attracted. Id. at 1254-55. This Court 

held that because there was no evidence of gender non-conformity beyond Ms. 

Evans’ status as a lesbian, she could not prevail on her sex discrimination claim. 

Id. Gender non-conformity discrimination is not just another way to claim 

discrimination based on sexual orientation, but rather is a distinct avenue of relief. 

Id. at 1255.   

Such claims, based solely on status and not behavioral gender non-

conformity, are also foreclosed by binding precedent in this Circuit. Id. at 1255 

(citing Blum v. Gulf Oil Corp., 597 F.2d 936, 938 (5th Cir. 1979)). Under the prior 

precedent rule, this Court is “bound to follow a binding precedent in this Circuit 
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unless and until it is overruled by this court en banc or by the Supreme 

Court.” Offshore of the Palm Beaches, Inc. v. Lynch, 741 F.3d 1251, 1256 (11th 

Cir. 2014) (internal quotations omitted). Furthermore, this Court has already 

rejected the argument that Price Waterhouse v. Hopkins, 490 U.S. 228 (1989), 

and Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998), support a 

cause of action for sexual orientation discrimination under Title VII based on 

status, because they are neither clearly on point, nor contrary to, Blum.  

Just as this Court rejected Ms. Evans’ status-based sexual orientation claim, 

it is bound by Blum, Glenn and Evans, to reject the status-based claims that the 

District Court adopted in error. The reality here is that transgender and non-

transgender students are treated equally under the School Board’s policy – they 

both must use the bathroom of their biological sex. There is no evidence this 

requirement is due to any sex-stereotyping towards transgender students.
1
  

Adams’ claim can only prevail under one of two theories. Either sex-

segregated bathrooms are inherently unlawful and the act of excluding a biological 

female who wishes to use a boys’ bathroom for any reason is actionable gender 

non-conformity — a theory not advanced. Or, Adams’ status as a transgender 

student entitles him to protection merely by virtue of his transgender status which 

                     
1
 The record is replete with uncontroverted evidence that the School Board took 

steps to affirm Adams’ gender identity in contexts outside of bathroom use. 
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is inherently non-conforming. This argument advanced by Adams is foreclosed by 

Blum, Evans and Glenn. See also Bostock v. Clayton Cty. Bd. of Com'rs, 894 F. 3d 

1335 (11th Cir. 2018).
2
  

Adams also asks this Court to do what no other circuit has done and reach a 

conclusion that the District Court did not; that is, to find that discrimination based 

on transgender status is per se entitled to heightened scrutiny. Again, the policy 

does not make distinctions on transgender status, and its operation does not result 

in discrimination against Adams because he is transgender. Thus, this Court need 

not accept Adams’ invitation to explore whether discrimination based on 

transgender is a quasi-suspect class. 

                     
2
 Adams argues that “discrimination based on gender transition is also 

discrimination based on sex…”. [Adams Answer Brief at p. 24] citing Schroer v. 

Billington, 577 F. Supp. 2d 293, 306 (D.D.C. 2008); Macy v. Holder, Appeal No. 

0120120821, 2012 WL 1435995, at *11 (E.E.O.C. Apr. 20, 2012). But unlike the 

facts in Schroer, Adams was not treated disparately because he transitioned. He 

was not permitted in the boys’ bathroom because he is not a biological male. 

Furthermore, the analogy from Schroer regarding religious conversion and 

discrimination is inapposite. If a Christian converts to Judaism and is subjected to 

an adverse action for the conversion, it does not automatically mean that the 

adverse action was due to religion despite treating each religion the same. For 

example, if such a person was discharged by an employer because they could not 

work on Saturday given their religious conversion, so long as the application of a 

policy requiring Saturday work was evenly applied, there would not even be an 

inference of discriminatory intent. Greenfield v. City of Miami Beach, Fla., 844 F. 

Supp. 1519, 1526 (S.D. Fla. 1992), aff'd sub nom. Greenfield v. City of Miami 

Beach, 20 F.3d 1174 (11th Cir. 1994)(Finding no discrimination because plaintiff 

did not proffer non-Jewish comparator treated less favorably). There is no evidence 

of dissimilar treatment here.  
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Even so, Adams’ argument in this regard also fails for a myriad of reasons. 

First, Adams does not clearly state the elements for recognizing a quasi-suspect 

class which requires a group to show the following: (1) they have suffered a 

history of discrimination; (2) they exhibit obvious, immutable, or distinguishing 

characteristics that define them as a discrete group; and (3) they show that they are 

a minority or politically powerless. Bowen v. Gilliard, 483 U.S. 587, 602–03 

(1987). Just as Evans, supra held that sexual orientation does not always result in 

gender non-conforming behavior, there is no evidence in the record that 

transgender individuals always engage in gender non-conforming behavior.
3
 This 

makes transgender individuals not the type of group exhibiting “obvious, 

immutable, or distinguishing” characteristics entitled to quasi-suspect class status. 

See also Lofton v. Sec'y of the Dep't of Child. & Fam. Servs., 358 F.3d 804, 818 

(11th Cir. 2004)(holding that homosexuals are not a quasi-suspect class). 

Furthermore, there is not sufficient record evidence to make this holding as Adams 

cites no record evidence that transgender individuals are a minority or politically 

powerless. As heightened scrutiny requires an exacting investigation of legislative 

choices, the “respect for the separation of powers” should make courts reluctant to 

establish new suspect classes. City of Cleburne, TX v. Cleburne Living Ctr., 473 

                     
3
 In fact, Adams argues he is a boy just like any other boy. 
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U.S. 432, 441 (1985). Indeed, numerous authorities hold that transgender status or 

sexual orientation is not a quasi-suspect class.
4
  

Ultimately, just as a biological girl seeking to use the boys’ bathroom cannot 

recover for discrimination based on gender identity or non-conformity, a 

transgender boy, without some evidence of invidious discrimination, for sex-

stereotyping may not either. Indeed, Glenn’s holding centered on the fact that the 

plaintiff was discriminated against for presenting as a woman even though she was 

born a male. A non-transgender male would be protected under the same 

circumstances.  

A biological girl would not be protected from discrimination if she 

attempted to use the boys’ bathroom in St. Johns County schools, because her 

exclusion from the boys’ bathroom has nothing to do with her gender identity; 

rather, it is because of her physiological and biological traits. Adams asks this 

Court to extend its precedent to hold that transgender status, regardless of 
                     
4
 See Druley v. Patton, 601 F. App'x 632, 635 (10th Cir. 2015) (“To date, this court 

has not held that a transsexual plaintiff is a member of a protected suspect class for 

purposes of Equal Protection claims.” (citing Etsitty v. Utah Transit Auth., 502 

F.3d 1215, 1227-28 (10th Cir. 2007); Brown v. Zavaras, 63 F.3d 967, 972 (10th 

Cir. 1995))); Bostic v. Schaefer, 760 F.3d 352, 397 (4th Cir. 2014) (Niemeyer, J., 

dissenting) (indicating that the Fourth Circuit has determined that “rational-basis 

review applies to classifications based on sexual orientation” and that “[t]he vast 

majority of other courts of appeals have reached the same conclusion” (citations 

omitted)). 
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behavior, is gender non-conformity discrimination. The District Court accepted 

this invitation and over-extension in error.
5
 

b. The School Board’s Policy is Substantially Related to an Important 

Governmental Interest 

Assuming Adams can show invidious discrimination, the School Board’s 

policy nevertheless survives heightened scrutiny. The School Board’s policy 

makes classifications based on sex, but it does so along biological lines to advance 

the undisputed important governmental interest of student privacy in bathrooms. 

To be sure, a classification of “boys” and “girls” rooted in biology has been held 

appropriate by the Supreme Court numerous times. [School Board Initial Brief at 

p. 22].
6
 

                     
5
 The School Board attorney’s revisions to the Best Practices guidance is not 

evidence of discriminatory intent. The long-standing bathroom policy was enacted 

well before the issuance and revisions to the Best Practices guidance. Further, the 

policy makes distinctions based solely on biological sex – nothing more. 

Regardless, Adams is still required to make an initial showing that he is similarly 

situated to those who received more favorable treatment, which he cannot do. 

[School Board Initial Brief at pp. 16-17].   
6
Adams’ Answer Brief explains how certain medical professionals define the 

appropriate standards of care for transgender adolescents, how these individuals 

define “sex,” and Adams’ experience as a transgender. However, none of this is 

relevant to the analysis of the issues on appeal. Adams cannot recast the judgment 

of the School Board in evaluating what is best for its students based on medical 

doctors, when it is the School Board’s policy at issue. The only issue relevant on 

appeal is whether the manner in which the School Board’s policy classifies sex is 

substantially related to an important governmental interest.  
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Adams argues the District Court properly found that the School Board’s 

interest in protecting student privacy is not at issue when transgender students use 

the bathroom of their gender identity. Adams argues this is so based on (1) the lack 

of a documented incident implicating students’ privacy interests in the bathroom, 

and (2) Adams’ actions in the bathroom. [Adams Answer Brief at pp. 37-44]. 

These arguments are unavailing.  

The School Board recognizes that a justification that sustains a sex-based 

classification “must be genuine, not hypothesized or invented post hoc in response 

to litigation” U.S. v. Virginia, 518 U.S. 515, 533 (1996). It satisfies this burden. 

Adams contends that because no privacy violations have occurred in the St. Johns 

County School District related to transgender students, the School Board’s asserted 

governmental interest in protecting student privacy by separating bathrooms on the 

basis of biological sex is hypothesized and without merit.
7
 Adams’ argument in 

                     
7
 Adams attempts to negate the School Board’s privacy argument by citing new 

evidence in his Answer Brief that was not before the District Court. Adams asks 

this Court to take to take judicial notice of a best practices guideline revised by 

School Board personnel after the District Court’s ruling. [Adams Answer Brief at 

p. 43 n. 15]. Taking judicial notice is a highly limited process. Lodge v. Kondaur 

Captial Corp., 750 F. 3d 1263, 1273 (11th Cir. 2014). Scientific facts, matters of 

geography, and matters of political history are appropriate subjects for judicial 

notice. Shahar v. Bowers, 120 F.3d 211, 214 (11th Cir. 1997). The best practices 

guideline is not the type of document subject to judicial notice on appeal. Further, 

the School Board did not seek a stay on appeal and implemented the revised 

guidance to comply with the District Court’s order during the pendency of the 

appeal. To suggest that the document indicates anything about the privacy 
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this regard is legally unsound. Adams and the District Court read this requirement 

too broadly.  

Under Equal Protection Clause jurisprudence, the governmental interest for 

the classification proffered merely must have been the government's actual purpose 

rather than a conceivable purpose hypothesized after the fact by an attorney or 

judge. Virginia, 518 U.S. at 533; accord Trimble v. Gordon, 430 U.S. 762, 776 

(1977) (“[W]e will not hypothesize an additional state purpose ...). There is no 

requirement of evidence of evils or harms necessitating the policy for it to 

withstand intermediate scrutiny.
8
 

The policy is not being defended on hypothesized reasons generated ex post 

facto. The uncontroverted record shows that the School Board’s concerns 

regarding student privacy pre-dated Adams’ use of the boys’ bathroom.  

                     

justifications and experiences of students in the School Board’s schools is 

speculative and says nothing about the merits of the issues on appeal.  
8
 Under rational basis review, a statute will be upheld based on a hypothesized 

reason even if it was not the government’s reason for the classification. Such 

classifications will be upheld if there is any reasonable set of facts that can provide 

a rational basis for the classification. Heller v. Doe, 509 U.S. 312, 319–320 (1993) 

(quoting FCC v. Beach Communications, Inc., 508 U.S. 307, 313 (1993)). 

Intermediate scrutiny requires courts to inquire into the actual purposes of the 

discrimination, for “a tenable justification must describe actual state purposes, not 

rationalizations for actions in fact differently grounded.” Virginia, 518 U.S. at 533, 

535–536 (1996); Weinberger v. Wiesenfeld, 420 U.S. 636, 648 (1975); Califano v. 

Goldfarb, 430 U.S. 199, 212–217 (1977) (plurality opinion). But this is not the 

same as requiring a governmental entity establish the justification be grounded in 

concrete evidence that the interest has been implicated.    
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Practically, Adams’ argument overlooks the role of school boards in 

protecting students under the law. The School Board is directly responsible for the 

health, safety, and welfare of its schoolchildren. See Vernonia Sch. Dist. 47J v. 

Acton, 515 U.S. 646, 654 (1995). In meeting this responsibility, the School Board 

is permitted to be proactive in adopting policies to prevent disruptions that may 

impact the educational environment. See Heinkel v. Sch. Bd. of Lee Cty., Fla., 194 

F. App'x 604, 609 (11th Cir. 2006) citing Tinker v. Des Moines Indep. Cmty. Sch. 

Dist., 393 U.S. 503 (1969).  

Furthermore, even accepting Adams’ unsupported interpretation of 

Constitutional jurisprudence, his contention that there was no evidence supporting 

the privacy justification of the policy is without merit. The parties stipulated to the 

fact that parents and students felt that allowing students to use a bathroom 

matching their gender identity as opposed to their biological sex would violate 

their bodily privacy. [Doc. 116 at p. 11].  

This evidence is not merely the opinion of the “body politic” as Adams 

contends. Adams relies on Cleburne, 473 U.S. at 448 for this point, but that case is 

distinguishable. Cleburne involved a dispute over a zoning ordinance and the fear 

and negative attitudes of certain individuals concerning the construction of a home 

for the intellectually disabled. In Cleburne, the Supreme Court held that the 

ordinance was unconstitutional despite the views of that segment of the population. 
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Id. at 448. But the School Board does not use the concerns of parents and students 

as a means to establish that the policy itself is justified; rather, the School Board 

argues that the stipulation is evidence that the privacy concerns motivating its 

policy were not illusory. 

Indeed, Adams cannot dispute that an individual’s privacy is violated when 

they are required to expose themselves or their partially clothed body to a member 

of the opposite sex. See School Board Initial Brief at pp. 22-23. The privacy right 

is even more significant here as it involves minor children. See School Board 

Initial Brief at p. 23; Palmore v. Sidoti, 466 U.S. 429, 433 (1984).  

Just as Adams misreads the burden with respect to the justification required 

to survive intermediate scrutiny, he also misreads the School Board’s burden to 

show that its policy is substantially related to that interest. A perfect fit between the 

policy and the interest is not required under intermediate scrutiny. All that is 

required is a showing that the fit is reasonable. E.g., Bd. of Trustees of State Univ. 

of N.Y. v. Fox, 492 U.S. 469, 480 (1989) (holding that the fit between the 

government's objective and regulation need not be “necessarily perfect, but 

reasonable”; the government need “not necessarily [employ] the least restrictive 

means.”). Adams asks this Court to find that the School Board did not employ the 

least restrictive means possible in implementing its policy, a burden reserved in 
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cases involving strict scrutiny. McCullen v. Coakley, 573 U.S. 464, 478 (2014). 

The District Court erred when it accepted this invitation.  

The District Court found that the policy was not substantially related to 

students’ privacy interests because of the manner in which Adams uses the 

bathroom. It may be true that Adams uses a stall in the boys’ bathroom and that 

other students can use stalls or gender-neutral bathrooms if they desire more 

privacy. However, this does not ameliorate student privacy interests in the 

bathroom to the point that the policy cannot be said, as a matter of law, to 

substantially advance student privacy.  

Indeed, the District Court failed to appreciate the School Board’s argument 

that privacy extends to the entirety of the bathroom.
 9
  Adams’ mere presence in the 

                     
9
 Adams’ attempt to distinguish precedent in Virginia, supra and Faulkner, supra 

misconstrues those cases. Adams contends that those cases stand for the 

proposition that where equal access can be provided across sexes, it must be, 

regardless of whether physiological differences warrant accommodations. Virginia 

however concerned female access to the adversative program at Virginia Military 

Institute and suggested that alterations to the actual physical structures of the 

school would have to be made to accommodate privacy interests of women but still 

allow them to participate in the school’s programs. It was the stereotypical notion 

that women were weak, and thus should be excluded from the school that the 

Supreme Court found unlawful in Virginia. In fact, counsel for the United States in 

Virginia represented at oral argument that privacy reasons necessitated sex-

segregated bathrooms. Transcript of Oral Argument at 5, United States v. Virginia, 

518 U.S. 515, 516 (1996) (No. 94-1941)(“I think the main... there is, for example, 

general agreement that for privacy reasons, if women were admitted to VMI there 

would have to be an opportunity for women and men to go to the toilet, to shower, 

to dress, without being seen by members of the opposite sex.”). Similarly, Faulkner 
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boys’ bathroom impinges the rights of biological boys, based on his biological and 

physiological sex.
10

 

To be sure, intermediate scrutiny requires a much tighter fit than rational 

basis review, but it does not require the kind of demanding and least restrictive fit 

advocated by Adams and to which the District Court improperly held the School 

Board. Because of this, the existence of sex-neutral alternatives to advance the 

interest necessitating the classification is highly probative as to whether the 

classification violates the Equal Protection Clause. While Adams argues it is not 

his burden to proffer a sex-neutral alternative, and the School Board does not argue 

this, Adams failure to do so significantly militates against finding that the policy is 

unconstitutional. The School Board posits that the only way to protect students’ 

privacy interest in not having their unclothed or partially unclothed bodies or 

personal bodily functions exposed to members of the opposite sex is to segregate 

bathrooms based on biological sex. The lack of sex-neutral alternatives to this 

                     

required sex-segregated bathrooms as they were not based on stereotypes of the 

sexes. Faulkner v. Jones, 10 F.3d 226 (4th Cir. 1993). There is no evidence that 

any stereotypical notions of sex motivated the School Board in enacting its policy. 
10

 Adams and the District Court improperly evaluated the policy only with respect 

to Adams. Gender-fluid students, students “identifying” as a gender to gain access 

to facilities designed for the opposite sex, and other problems in adopting a policy 

advocated by Adams are real and not hypothetical concerns of the School Board. 

The District Court improperly stepped in the shoes of administrators and told them 

what was the best way to run a school while ignoring all of the factors that go into 

creating a policy. 
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policy is further evidence the policy is not unconstitutional. See, e.g., Wengler v. 

Druggists Mut. Ins. Co., 446 U.S. 142, 151 (1980) (invalidating a sex-based 

classification where a sex-neutral approach would completely serve the needs of 

both classes); Orr v. Orr, 440 U.S. 268, 281 (1979) (finding “no reason, therefore, 

to use sex as a proxy for need” where the alimony statute already provided for 

individualized hearings that took financial circumstances into 

account); Weinberger, 420 U.S. at 653 (finding a gender-based distinction to be 

“gratuitous” where “without it, the statutory scheme would only provide benefits to 

those men who are in fact similarly situated to the women the statute aids”). 

Ultimately, the School Board’s policy is Constitutional and permissibly 

delimits sex based on biology and physiology. 

II. THE POLICY DOES NOT VIOLATE TITLE IX 

a. “Sex” Under Title IX Does Not Encompass “Gender Identity” 

Statutory interpretation starts and ends with the text of a statute if it is 

unambiguous. BedRoc Ltd. v. United States, 541 U.S. 176, 183 (2004). In 

evaluating the meaning of the term “sex” under Title IX, this Court is required to 

look at the common usage of the word by taking into account its ordinary, 

contemporary, and common meaning. Koch Foods, Inc. v. Sec'y, U.S. Dep’t. of 

Labor, 712 F.3d 476, 480 (11th Cir. 2013). This is because, as the District Court 

points out, Title IX does not include a definition of “sex.” Consolidated Bank, 
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N.A. v. U.S. Dep't of Treasury, 118 F.3d 1461, 1464 (11th Cir. 1997) (“In the 

absence of a statutory definition of a term, we look to the common usage of words 

for their meaning”); In re Griffith, 206 F.3d 1389, 1393 (11th Cir. 2000) (en banc) 

(“In interpreting the language of a statute, we generally give the words used their 

ordinary meaning.”) (citations and quotations omitted). The ordinary meaning is 

derived from the dictionary definitions at the time the statute with the un-defined 

term was enacted. Sumpter v. Sec'y of Labor, 763 F.3d 1292, 1296 (11th Cir. 

2014) citing Perrin v. United States, 444 U.S. 37, 42 (1979); Day v. Persels & 

Assocs., LLC, 729 F.3d 1309, 1317 (11th Cir. 2013)(adopting the fixed-meaning 

canon). 

The District Court improperly found, and Adams advances, the flawed 

reasoning that the definition of “sex” was not necessarily uniform at the time Title 

IX was enacted. See Adams Answer Brief at p. 50; Doc. 192 at 56-67 citing G.G., 

822 F.3d at 721. However, neither Adams nor the District Court cite to any binding 

authority that conflated “gender identity” with “sex” at the time Title IX was 

enacted. To the contrary, the overwhelming number of dictionary definitions of the 

term “sex” cited in the School Board’s Initial Brief all support the notion that “sex” 

at the time Title IX was enacted meant the biological differences between men and 

women and not gender identity. [School Board Initial Brief at pp. 36-38]. See also 

Doe 2 v. Shanahan, 2019 WL 1086495 at *26 n. 6 (D.C. Cir. March 9, 
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2019)(Williams, S, concurring) (citing to Wittmer v. Phillips 66 Co., 915 F.3d 328, 

333 (5th Cir. 2019) (Ho, J., concurring)(for the proposition that the common usage 

of the term sex does not mean transgender status).  

To support his contention that dictionary definitions of “sex” were neither 

uniform nor unambiguous, Adams, like the District Court, relies on a line of cases 

all built on the Fourth Circuit’s decision in G.G. G.G., however, was constrained 

by the requirement that the Department of Education’s interpretation of the term 

“sex” to include gender identity be given deference, an interpretation that has since 

been withdrawn. [Docs. 106-2, 106-4, 152-59, 152-61]. Even more, G.G. relied on 

a single dictionary definition to find that the Department of Education’s 

interpretation should be given deference. G.G., 822 F. 3d at 721-722. When not 

guided by the requirement to give agency deference, Adams’ argument has failed. 

See Conley v. NW. Florida State Coll., 145 F. Supp. 3d 1073, 1077 (N.D. Fla. 

2015)(after applying the canons of statutory construction to the term “sex” in Title 

IX, reaching the conclusion that “[t]he common thread running through these 

definitions is a focus on reproduction, including the ‘structural’ and ‘functional’ 

differences between typical male and female bodies”).   

Adams also argues in his Answer Brief that the District Court properly 

considered the aim of Title IX in an attempt to rebut the fact that the broader 

context of Title IX compels a finding that Congress did not intend for “sex” to 
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encompass “gender identity.” [Adams Answer Brief at pp. 50-51]. Adams posits 

that “Title IX’s legislative history does not circumscribe Title IX’s protections…” 

[Adams Answer Brief at p. 50] and, in support, cites Oncale, 523 U.S. 75, 79. 

While Oncale does note that “statutory prohibitions often go beyond the principal 

evil to cover reasonably comparable evils,” it also concludes that it is “ultimately 

the provisions of our laws . . . by which we are governed.” Id. Adams’ suggestion 

that discrimination based on gender identity is a “reasonably comparable evil” to 

sex discrimination is unsound. 

In Oncale, the Supreme Court held that actionable sexual harassment under 

Title VII could include same-sex harassment. Id. at 82. The Supreme Court held 

that nothing in Title VII, which prohibits employment discrimination based on sex, 

foreclosed this interpretation. Id. at 82. Indeed, the decision in Oncale was a 

reflection of a fidelity to the text of Title VII which prohibits sex discrimination, 

regardless of the source. Id. at 78-81. While Congress might not have been 

ultimately concerned with same-sex harassment, it was a reasonably comparable 

evil that was prohibited under the plain terms of the statute. Id. at 79. 

That is entirely distinguishable from the District Court’s interpretation of 

“sex” to include, what is in essence, an entirely new super-protected class—gender 

identity. Discrimination based on gender identity is not a “reasonably comparable 

evil” to sex discrimination. Such an argument, unlike the interpretation of Title VII 
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in Oncale, is completely divorced from the ordinary meaning of the text of Title 

IX. This Court held as much in Evans when it rejected status-based, gender non-

conformity claims that Adams advances and the District Court improperly adopted. 

See section I(a), supra. 

To that point, Adams asks this Court to hold that discrimination against 

someone who is transgender is per se sex discrimination, because transgender 

individuals inherently do not act in congruence with their gender identity. Adams 

also claims it is “analytically impossible to discriminate based on transgender 

status without being motivated, at least in part, by sex.” [Adams Answer Brief at 

pp. 49-50]. Adams again relies on Glenn again for this proposition, but this is an 

overextension of Glenn. Furthermore, this Court has rejected a nearly identical 

argument since Glenn; that is, sexual orientation discrimination status alone is a 

protected class. See Evans, Bostock supra. This Court’s precedent holds behavior, 

and not status, entitles one to protection in the context of gender non-conformity 

claims. 

There is simply no evidence that Congress intended for “sex” under Title IX 

to include discrimination based on gender identity.
11

 The ordinary meaning of the 

                     
11

 To the extent that Adams suggests that any reliance of the District Court on how 

medical professionals define the term sex in contemporary parlance was proper, 

such an argument is unavailing. Obviously, the practice of statutory construction is 

designed to divine Congress’ intent. The opinions of anyone outside of Congress 
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statute supports this determination. The broader context of the statute and 

legislative history also supports this interpretation as the School Board highlighted 

in its Initial Brief. [School Board Initial Brief at pp. 38-42]. Further, the “omitted-

case canon” also supports this interpretation as, under that canon, a matter not 

covered in a statute (here gender identity) is treated as not covered. See Samak v. 

Warden, FCC Coleman-Medium, 766 F.3d 1271, 1289 (11th Cir. 2014)(adopting 

omitted-case canon from Antonin Scalia & Bryan Garner, Reading Law: The 

Interpretation of Legal Texts 93 (2012)). In fact, interpreting Title IX to create a 

super-protected class based merely on the status of being transgender when such a 

reading is not plainly supported by the text is improper. Whitman v. American 

Trucking Associations, 531 U.S. 457, 468 (2001)(holding that Congress “does not 

alter the fundamental details of a regulatory scheme in vague terms or ancillary 

provisions – it does not, one might say, hide elephants in mouseholes”).
12

 

 

                     

on the proper definition of sex is immaterial to this undertaking. Kelly v. 

Robinson, 479 U.S. 36, 50 (1986)(no significance or deference afforded to 

individuals’ statements regarding the meaning of a statutory provision who are not 

members of Congress). 
12

 To be sure, while there are exceptions to the plain meaning rule, none of them 

are applicable here. Those exceptions arise when (1) the statute's language is 

ambiguous; (2) applying it according to its plain meaning would lead to an absurd 

result; or (3) there is clear evidence of contrary legislative intent. United States v. 

DBB, Inc., 180 F.3d 1277, 1281 (11th Cir. 1999). 
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b. This Court Must Consider Title IX’s Language in Light of the Fact 

that it is Spending Clause Legislation 

Adams argues this Court should disregard the School Board’s Spending 

Clause arguments because they were not preserved; however, these arguments are 

a permutation of the School Board’s argument that Congress did not intend sex to 

encompass “gender identity” when it enacted Title IX. A party may take a different 

approach to an issue preserved for appeal, and the manner in which an argument is 

made need not be precisely the same as the argument made before the District 

Court. See Bradshaw v. Reliance Standard Life Ins. Co., 707 Fed. Appx. 599, 605 

(11th Cir. 2017). The issue of Congress’ intent when it enacted Title IX was 

undoubtedly before the District Court, and this approach was thus preserved for 

review.
13

 

                     
13

 Regardless, even if this Court finds that this is a “newly minted” argument, the 

Court has discretion to, and should, consider it. Singleton v. Wulff, 428 U.S. 106, 

120 (1976). This issue is a pure question of law and refusal to do so would result in 

a miscarriage of justice, the interest of substantial justice is at stake, and the issue, 

the proper interpretation of Title IX, will affect schools at all levels throughout the 

Circuit that accept federal funds. Baumann v. Savers Federal Savings & Loan 

Ass’n, 934 F.2d 1506, 1512 (11th Cir. 1991) (citing Dean Witter Reynolds, Inc. v. 

Fernandez, 741 F.2d 355, 360-61 (11th Cir. 1984). In fact, the interpretation of 

Title IX adopted by this Court can, and likely will, be extended by other courts to 

other contexts including the employment context in interpreting Title VII. This 

Court’s decision will have wide-reaching impacts in this Circuit and because of 

this, the Court should exercise its discretion to consider this argument, even if it 

was not preserved.  
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 Adams contends that entities obtaining federal funds have notice that Title 

IX prohibits all forms of sex discrimination, including the theory of sex 

discrimination advanced in this case and adopted by the District Court. However, 

Title IX does not provide notice that it prohibits discrimination based upon gender 

identity. Congress is required to speak clearly when it conditions receipt of federal 

funds on some condition. It is a matter of contract between the federal government 

and fund recipient where the federal government is the contract drafter and must 

speak clearly on conditions of the contract. 

 Adams’ citation to Bennett v. Kentucky Dep't of Educ., is inapposite. 470 

U.S. 656 (1985). Bennett concerned whether the Kentucky Department of 

Education misused federal grant funds in violation of the grant’s intended purposes 

under Title I. Id. Recognizing that grant agreements cannot “prospectively resolve 

every possible ambiguity concerning particular applications of Title I’s 

requirements,” the Supreme Court reasoned that “the requirements of Title I should 

be informed by statutory provisions, regulations, and other guidelines provided by 

the Department [of Education]…”. Id. at 657, 770. Applying Bennett to the instant 

matter, and as argued extensively, Title IX’s interpreting regulations expressly 

permit the School Board to separate bathrooms on the basis of sex. Current 

“administrative guidelines” do not posit that “sex” under Title IX encompasses 

“gender identity.” [Docs. 106-2, 106-4, 152-59, 152-61]. To hold the School Board 
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liable for violating Title IX by separating bathrooms on the basis of biological sex 

when it is permissible under interpreting regulations would run afoul of the 

restrictions on interpreting Spending Clause legislation. This is dissimilar to the 

type of specific vagaries that the Supreme Court held in Bennett did not have to be 

prospectively addressed. The creation of a new protected class, out of whole cloth, 

is certainly the type of condition that Congress should be expected to clearly set 

forth in Spending Clause legislation. 

Adams also relies on Benning v. Georgia, 391 F.3d 1299, 1306 (11th Cir. 

2004) for the proposition that “so long as a spending condition has a clear and 

actionable prohibition of discrimination, it does not matter that the manner of that 

discrimination can vary widely.” [Adams Answer Brief at p. 54]. For that 

proposition, Benning cites Davis v. Monroe Cnty. Bd. of Edu., where the Supreme 

Court upheld the prohibition of sexual harassment in schools that receive federal 

funds, under Title IX, even though “the level of actionable ‘harassment’ ... 

‘depends on a constellation of surrounding circumstances, expectations, and 

relationships,’ ... including but not limited to, the ages of the harasser and the 

victim and the number of individuals involved....” Id. citing Davis ex rel LaShonda 

D. v. Monroe Cnty. Bd. of Educ., 526 U.S. 629,651 (1999). The clear prohibition 

of discrimination in Title IX provided adequate notice to the recipients of federal 

funds that severe student-on-student harassment was actionable according to the 
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Court. Id. But, this is factually distinguishable from the instant matter. The issue in 

Davis was that while there may not have been clarity on when a harassment claim 

was actionable, it was certainly clear that Title IX prohibited a sexual harassment 

claim itself. While the manner in which sexual harassment could vary, the 

prohibition did not.  

Here, Adams asks this Court to create a status-based claim of sex 

discrimination by reading transgender discrimination congruently with gender non-

conformity discrimination. This is not a different manner of a prohibition but a 

different prohibition altogether.
14

 Congress, as elected representatives, should be 

held accountable for placing such significant conditions on the receipt of federal 

funds. Their failure to do so militates against finding that it intended to interpret 

Title IX the way the District Court did.  

Respectfully submitted this 14th day of March, 2019.  

 

 

 

 

 

 

                     
14

 For these reasons, Adams’ citation to Henrietta D. v. Bloomberg, 331 F.3d 261, 

285 (2d Cir. 2003) and Jackson v. Birmingham Bd. of Edu., 544 U.S. 167, 174 

(2005) are also inapposite because they concern the manner in which liability 

could be assessed for a claim and not whether a new claim itself was available.  
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