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ADMAPP,APPEAL,TERMED

U.S. District Court - District of Colorado
District of Colorado (Denver)

CIVIL DOCKET FOR CASE #: 1:15-cv-02362-RBJ

Zzyym v. Kerry et al
Assigned to: Judge R. Brooke Jackson
Demand: $0
Case in other court:  USCA, 18-01453
Cause: 05:0706 - Judicial Review of Agency Action

Date Filed: 10/25/2015
Date Terminated: 09/19/2018
Jury Demand: None
Nature of Suit: 899 APA 
Review/Appeal
Jurisdiction: U.S. Government 
Defendant

Plaintiff 

Dana Alix Zzyym represented by Ann Elizabeth Prouty 
Faegre Baker Daniels LLP-Denver 
1700 Lincoln Street 
Wells Fargo Center 
Suite 3200 
Denver, CO 80203-4532 
303-607-3746 
Fax: 303-607-3600 
Email: ann.prouty@faegrebd.com 
ATTORNEY TO BE NOTICED

Brian Leo Lynch 
United States Army Corps of Engineers 
Engineer Research & Development 
Center 
PO Box 9005 
2902 Newmark Drive 
Champaign, IL 61826-9005 
307-761-1567 
Email: brianlynch307@gmail.com 
TERMINATED: 06/26/2018

Camilla Bronwen Taylor 
Lambda Legal Defense & Education 
Fund-Chicago 
105 West Adams 
Suite 2600 
Chicago, IL 60603 
312-663-4413 
Fax: 312-663-4307 
Email: ctaylor@lambdalegal.org 
ATTORNEY TO BE NOTICED
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Demoya Renee Gordon 
Lambda Legal Defense & Education 
Fund-New York 
120 Wall Street 
19th floor 
New York, NY 10005 
212-809-8585 
Fax: 212-809-0055 
Email: dgordon@lambdalegal.org 
TERMINATED: 08/20/2018

Emily Elizabeth Chow 
Faegre Baker Daniels LLP-Minneapolis 
90 South 7th Street 
Wells Fargo Center 
Suite 2200 
Minneapolis, MN 55402-3901 
612-766-8012 
Fax: 612-766-1600 
Email: emily.chow@faegrebd.com 
ATTORNEY TO BE NOTICED

Hayley Jill Gorenberg 
Lambda Legal Defense & Education 
Fund-New York 
120 Wall Street 
19th floor 
New York, NY 10005 
212-809-8585 x 269 
Fax: 212-809-0055 
Email: hgorenberg@lambdalegal.org 
TERMINATED: 04/23/2018

Jessica Marie Kunevicius 
Jessica Kunevicius LLC, The Law 
Office of 
695 South Colorado Boulevard 
Suite 480 
Denver, CO 80246 
303-459-2806 
Fax: 303-722-7281 
Email: jkunevicius@gmail.com 
ATTORNEY TO BE NOTICED

Kristin Ann Petri 
Jessica Kunevicius LLC, The Law 
Office of 
695 South Colorado Boulevard 
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Suite 480 
Denver, CO 80246 
303-459-2806 
Fax: 303-722-2812 
Email: petrikristin@gmail.com 
ATTORNEY TO BE NOTICED

M. Dru Levasseur 
Lambda Legal Defense & Education 
Fund-Atlanta 
730 Peachtree Street NE 
Suite 640 
Atlanta, GA 30308-1210 
404-897-1880 
Fax: 404-897-1884 
Email: dlevasseur@lambdalegal.org 
ATTORNEY TO BE NOTICED

Michael Allen Ponto 
Faegre Baker Daniels LLP-Minneapolis 
90 South 7th Street 
Wells Fargo Center 
Suite 2200 
Minneapolis, MN 55402-3901 
612-766-7000 
Fax: 612-766-1600 
Email: michael.ponto@faegrebd.com 
TERMINATED: 11/21/2018

Thomas George Hackney 
Faegre Baker Daniels LLP-Denver 
1700 Lincoln Street 
Wells Fargo Center 
Suite 3200 
Denver, CO 80203-4532 
303-607-3500 
Fax: 303-607-3600 
Email: tom.hackney@faegrebd.com 
TERMINATED: 10/17/2016

Trina Kissel Taylor 
Colorado Department of Law, 
Consumer Credit Unit 
1300 Broadway 
6th Floor 
Denver, CO 80203 
720-508-6113 
Fax: 720-508-6033 
Email: trina.taylor@coag.gov 

App'x 3



TERMINATED: 01/22/2016

Paul David Castillo 
Lambda Legal Defense & Education 
Fund-Dallas 
3500 Oak Lawn Avenue 
Suite 500 
Dallas, TX 75219 
214-219-8585 
Fax: 214-219-4455 
Email: pcastillo@lambdalegal.org 
ATTORNEY TO BE NOTICED

V.

Defendant 

John Forbes Kerry
in his official capacity as the Secretary 
of State

represented by Benjamin Thomas Takemoto 
U.S. Department of Justice-DC-#883 
Ben Franklin Station 
P.O. Box 883 
Washington, DC 20002 
202-532-4252 
Fax: 202-616-8470 
Email: benjamin.takemoto@usdoj.gov 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Matthew Charles Skurnik 
U.S. Department of Justice-DC-1100 L 
Street 
1100 L Street NW 
Washington, DC 20005 
202-616-8188 
Email: matthew.skurnik@usdoj.gov 
ATTORNEY TO BE NOTICED

Ryan Bradley Parker 
U.S. Department of Justice-DC-#883 
Federal Programs Branch 
P.O. Box 883 
20 Massachusetts Avenue, N.W. 
Washington, DC 20044 
202-514-4336 
Fax: 202-616-8460 
Email: ryan.parker@usdoj.gov 
TERMINATED: 06/08/2018

Defendant 
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Sherman Portell 
in his official capacity as the Director 
of the Colorado Passport Agency for 
the United States Department of State 

represented by Benjamin Thomas Takemoto 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

Date Filed # 

10/25/2015 1 

10/26/2015 l 

10/26/2015 3 

10/26/2015 4 

10/26/2015 .2. 

10/26/2015 6 

10/26/2015 l 

10/26/2015 2 

10/26/2015 9 

Docket Text 

Matthew Charles Skurnik 
(See above for address) 
ATTORNEY TO BE NOTICED 

Ryan Bradley Parker 
(See above for address) 
TERMINATED: 06/08/2018 

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND OTHER RELIEF 
against John Forbes Keny, She1man Portell (Filing fee$ 400,Receipt Number 
1082-4666560)Attomey Paul David Castillo added to paity Dana Alix Zzyym 
(pty:pla), filed by Dana Alix Zzyym. (Attachments: # ! Exhibit A, # l Civil 
Cover Sheet)(Castillo, Paul) (Entered: 10/25/2015) 

NOTICE of Entiy of Appearance by Hayley Jill Gorenberg on behalf of Dana 
Alix ZzyymAttomey Hayley Jill Gorenberg added to paity Dana Alix Zzyym 
(pty:pla) (Gorenberg, Hayley) (Entered: 10/26/2015) 

NOTICE ofEnt1y of Appearance by Trina Kissel Taylor on behalf of Dana 
Alix ZzyymAttomey Trina Kissel Taylor added to paity Dana Alix Zzyym 
(pty:pla) (Taylor, Trina) (Entered: 10/26/2015) 

SUlvIMONS REQUEST as to John F. Keny and She1man D. P01iell by 
Plaintiff Dana Alix Zzyym. (Attachments:# ! Summons to John F. Keny, # I 
Summons to John F. Keny, # ,l Summons to She1man D. Poliell, # 1 Summons 
to She1man D. Portell, # ~ Summons to She1man D . P01tell)(Taylor, Trina) 
(Entered: 10/26/2015) 

NOTICE ofEntiy of Appearance by M. Dm Levasseur on behalf of Dana Alix 
ZzyymAttomey M. Dru Levasseur added to paity Dana Alix Zzyym(pty:pla) 
(Levasseur, M.) (Entered: 10/26/2015) 

NOTICE ofEntiy of Appeai·ance by Emily Elizabeth Chow on behalf of Dana 
Alix ZzyymAttomey Emily Elizabeth Chow added to patty Dana Alix Zzyym 
(pty:pla) (Chow, Emily) (Entered: 10/26/2015) 

NOTICE of Entiy of Appearance by Demoya Renee Gordon on behalf of Dana 
Alix ZzyymAttomey Demoya Renee Gordon added to paity Dana Alix Zzyym 
(pty:pla) (Gordon, Demoya) (Entered: 10/26/2015) 

NOTICE ofEnt1y of Appeai·ance by Michael Allen Ponto on behalf of Dana 
Alix ZzyymAttomey Michael Allen Ponto added to pa1ty Dana Alix Zzyym 
(pty:pla) (Ponto, Michael) (Entered: 10/26/2015) 
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Case assigned to Judge Wiley Y. Daniel Text Only En1:Iy (dbera , ) (Entered: 
10/27/2015) 

10/27/2015 10 Magis1:I·ate Judge Consent Fo1m issued pursuant to Local Rule (dbera, ) 
(Entered: 10/27/2015) 

10/27/2015 11 SUMMONS issued by Clerk. Magistrate Judge Consent form issued pursuant -
to Local Rule (Attachments: # l Summons # 1 Summons, # l Summons, # ,1 
Summons, # 2, Summons, # §_ Magis1:I·ate Judge Consent Form) ( dbera, ) 
(Entered: 10/27/2015) 

10/27/2015 12 ORDER Directing Preparation of Joint Case Management Plan by Judge Wiley -
Y. Daniel on 10/27/2015. (Attachments:# l Case Management fo1m) (evana, ) 
(Entered: 10/27/2015) 

10/27/2015 11 NOTICE of Entiy of Appearance by Camilla Bronwen Taylor on behalf of 
Dana Alix ZzyymAttomey Camilla Bronwen Taylor added to party Dana Alix 
Zzyym(pty:pla) (Taylor, Camilla) (Entered: 10/27/2015) 

11/19/2015 14 SUMMONS Returned Executed upon defendant(s) John Forbes Keny served 
on 10/27/2015, answer due 12/28/2015. (Taylor, Trina) (Entered: 11/19/2015) 

11/19/2015 11. SUMMONS Returned Executed upon defendant(s) She1man Portell served on 
10/27/2015, answer due 12/28/2015. (Taylor, Trina) (Entered: 11/19/2015) 

11/23/2015 16 NOTICE of Entiy of Appearance by Jessica Marie Kunevicius on behalf of All -
Plaintiffs Attorney Jessica Marie Kunevicius added to party Dana Alix Zzyym 
(pty:pla) (Kunevicius, Jessica) (Entered: 11/23/2015) 

12/02/2015 17 NOTICE of En1:Iy of Appearance by Kristin Ann Petri on behalf of Dana Alix 
ZzyymAttomey Kristin Ann Peu·i added to party Dana Alix Zzyym(pty:pla) 
(Petri, Kristin) (Entered: 12/02/2015) 

12/10/2015 1.§. CERTIFICATE of Mailing/Service Via Certified Mail by Plaintiff Dana Alix 
Zzyym. (Attachments: # l Exhibit Proofs of Service with certified mail 
receipts)(Taylor, Trina) (Entered: 12/10/2015) 

12/21/2015 19 Unopposed MOTION for Extension of Time to File Answer or Othe1wise -
Respond to Plaintiff's Complaint and for the Parties to File Their Joint Case 
Management Plan by Defendants John Forbes Keny Sherman Portell. 
(Attachments:# l Proposed Order (PDF Only))(Parker, Ryan) (Entered: 
12/21 /2015) 

12/21/2015 20 ORDER Granting 12 Defendants Unopposed Motion for Extensions of Time 
for Defendants to File a Responsive Pleading and for the Paities to File their 
Joint Case Management Plan ECF No. 12 . Therefore, the pa1iies shall file their 
Joint Case Management Plan by Janua1y 15, 2016, and Defendants responsive 
pleading shall be due by March 11 , 2016, by Judge Wiley Y. Daniel on 
12/21/2015.(evana, ) (Entered: 12/21/2015) 

01 /15/2016 21 Proposed Joint Case Management Plan by Defendants She1man Portell, John 
Forbes Keny. (Parker, Ryan) (Entered: 01/15/2016) 

01 /21/2016 24 -
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JOINT CASE MANAGEMENT PLAN ORDER Plaintiffs Brief due by 
4/ 15/2016, Defendants Brief due by 5/6/2016, Plaintiffs Reply Brief due by 
5/27/2016, by Judge Wiley Y. Daniel on 1/21/2016. (evana, ) (Entered: 
01 /22/2016) 

01 /22/2016 22 NOTICE of Enny of Appearance by Thomas George Hackney on behalf of 
Dana Alix ZzyymAttomey Thomas George Hackney added to party Dana Alix 
Zzyym(pty:pla) (Hackney, Thomas) (Entered: 01 /22/2016) 

01 /22/2016 23 MOTION to Withdraw as Attorney by Plaintiff Dana Alix Zzyym. -
(Attachments: # l Proposed Order (PDF Only) Granting Motion to Withdraw 
as Counsel)(Taylor, Trina) (Entered: 01/22/2016) 

01 /22/2016 25 ORDER Granting 23 Motion to Withdraw as Attorney. Attorney Trina Kissel -
Taylor terminated, by Judge Wiley Y. Daniel on 1/22/2016.(evana, ) (Entered: 
01 /22/2016) 

01 /25/2016 26 Unopposed MOTION for Extension of Time to Produce the Administrative 
Record by Defendants John Forbes Keny, She1man Portell. (Attachments: # l 
Proposed Order (PDF Only))(Parker, Ryan) (Entered: 01/25/2016) 

01/26/2016 27 ORDER granting 26 Motion for Extension of Time to Produce the 
Adminisft·ative Record to Plaintiff by Judge Wiley Y. Daniel on 1/26/16. Text 
Only Enfty(wydlc2, ) (Entered: 01/26/2016) 

02/29/2016 28 Unopposed MOTION for Order to Present Supplemental Materials to the -
Court by Plaintiff Dana Alix Zzyym. (Attachments: # l Proposed Order (PDF 
Only))(Castillo, Paul) (Entered: 02/29/2016) 

03/01 /2016 29 MINUTE ORDER Granting 28 Plaintiffs Unopposed Motion for Order to 
Present Supplemental Materials to the Court. by Judge Wiley Y. Daniel on 
3/ 1/2016.(cmira) (Entered: 03/01/2016) 

03/09/2016 30 Unopposed MOTION for Extension of Time to File Dispositive Motion and 
the Administrative Record by Defendants John Forbes Keny, Sherman Poliell. 
(Attachments:# l Proposed Order (PDF Only))(Parker, Ryan) (Entered: 
03/09/2016) 

03/11/2016 31 ORDER granting 30 Motion for Extension of Time as follows: Deadline for 
Defendants Dispositive Motion and to File the Administrative Record: March 
18, 2016; Deadline for Plaintiffs Opposition to Defendants Motion and 
CrossMotion/Opening Brief (If Any): April 22, 2016; Deadline for Defendants 
Reply Brief and Opposition to Plaintiffs CrossMotion/Opening Brief (If Any): 
May 13, 2016; Deadline for Plaintiffs Reply Brief (If Any): June 3, 2016. by 
Judge Wiley Y. Daniel on 3/11/16. Text Only Entry(wydlc2, ) (Entered: 
03/11/2016) 

03/11/2016 32 Utility Resetting Deadlines: Pursuant to the 31 Order, Motions due by 
3/18/2016. SS Defendants Brief due by 4/22/2016. SS Plaintiffs Brief due by 
5/ 13/2016. SS Plaintiffs Reply Brief due by 6/3/2016. Text Only Entiy (evana, 
) (Entered: 03/11/2016) 

03/11/2016 33 
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Utility Confirming Setting Deadlines: CoITected to show Administrative 
Deadlines. Adm Defendants Brief due by 4/22/2016. Adm Plaintiffs Brief due 
by 5/13/2016. Adm Plaintiff Reply Brief due by 6/3/2016. Text Only Entty 
(evana, ) (Entered: 03/14/2016) 

03/18/2016 34 ADMINISTRATIVE RECORD by Defendants John Forbes Keny, She1man 
Poitell. (Parker, Ryan) (Modified on 3/18/2016 edited the text to show the 
Record as filed)(evana, ). (Entered: 03/18/2016) 

03/18/2016 35 MOTION for Judgment on the Administrative Record on Counts One and Two -
and Motion to Dismiss Counts Three, Four, and Five by Defendants John 
Forbes Keny, She1man Portell. (Parker, Ryan) (Entered: 03/ 18/2016) 

03/21 /2016 36 NOTICE OF NONCOMPLIANCE WITH COURT RULES/PROCEDURES: 
re: 35 MOTION for Judgment on the Administt·ative Record on Counts One 
and Two and Motion to Dismiss Counts Three, Four, and Five :Ryan B. Parker 
has failed to comply with D.C.COLO.LCivR5. l(a) and 4.3(d) of the Electt·onic 
Case Filing Procedures (Civil Cases), which mandate the coITect form for an 
attorneys signature block. Failure in the future to follow these procedures may 
lead to mandatmy CM/ECF tt·aining, or action by the com1. (Text Only Entiy) 
(evana, ) (Entered: 03/21 /2016) 

04/22/2016 37 BRIEF in Opposition to 35 MOTION for Judgment on the Administrative 
Record on Counts One and Two and Motion to Dismiss Counts Three, Four, 
and Five and Plaintiff Zzyym '.s- Opening Brief in Support of Declaratory, 
Injunctive, and Other Relief filed by Plaintiff Dana Alix Zzyym. (Attachments: 
# l Exhibit 1 )(Castillo, Paul) (Entered: 04/22/2016) 

04/29/2016 38 Unopposed MOTION for Extension of Time to File Response/Reply as to 35 -
MOTION for Judgment on the Administrative Record on Counts One and Two 
and Motion to Dismiss Counts Three, Four, and Five by Defendants John 
Forbes Keny, Sherman Poitell. (Attachments: # l Proposed Order (PDF 
Only))(Parker, Ryan) (Entered: 04/29/2016) 

05/02/2016 39 ORDER granting 38 Motion for Extension of Time to File Reply. The deadline 
for Defendants Reply Brief and Opposition to Plaintiffs CrossMotion/Opening 
Brief is May 25, 2016. The deadline for Plaintiffs Reply Brief is June 15, 2016 
by Judge Wiley Y. Daniel on 5/2/16. Text Only Entiy(wydlc2, ) (Entered: 
05/02/2016) 

05/02/2016 40 Utility Resetting Deadlines: Adm Plaintiffs Cross Motion/Opening Brief due 
by 5/25/2016. Adm Plaintiff Reply Brief due by 6/15/2016 pmsuant to the 
5/2/2016 39 Order. Text Only Entiy (evana, ) (Entered: 05/20/2016) 

05/25/2016 41 REPLY to Response to 35 MOTION for Judgment on the Ad111inistrative 
Record on Counts One and Two and Motion to Dismiss Counts Three, Four, 
and Five and Opposition to Plaintiffs Request for Judg111ent filed by 
Defendants John Forbes Keny, She1man Poliell. (Attachments:# l Affidavit 
of Bennett S. Fellows)(Parker, Ryan) (Entered: 05/25/2016) 

05/26/2016 42 CASE REASSIGNED. Your AP case is at issue. Pmsuant to 
D.C.COLO.LCivR 40.1 this case is assigned to Judge Richard P. Matsch. All 
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future pleadings should be designated as 15-cv-02362-RPM. (Text Only Entiy) 
( evana, ) (Entered: 05/26/2016) 

05/26/2016 43 MEMORANDUM RETURNING CASE for reassignment by Judge Richard P. 
Matsch. (ktera) (Entered: 05/26/2016) 

05/26/2016 44 CASE REASSIGNED pmsuant to 43 Memorandum Returning Case. This case 
is reassigned to Judge R. Brooke Jackson. All futme pleadings should be 
designated as 15-cv-02362-RBJ. (Text Only Entty) (ktera) (Entered: 
05/26/2016) 

06/15/2016 45 REPLY Brief in Support of Declaratory, Injunctive, and Other Relief (Oral -
Argument Requested) by Plaintiff Dana Alix Zzyym. (Castillo, Paul) (Entered: 
06/15/2016) 

06/16/2016 46 MINUTE ORDER re: 45 Reply filed by Dana Alix Zzyym. The Com1 requests 
that counsel jointly contact Chambers at Jackson_chambers@cod.uscomis.gov 
or (303) 844-4694 within 14 days to schedule an Oral Argument. By Judge R. 
Brooke Jackson on 6/16/16. Text Only Entiy (rbjsec.) (Entered: 06/16/2016) 

06/24/2016 47 MINUTE ORDER: Oral Argument is scheduled for July 20, 2016 at 9:30 a.m. 
in Comi:room A 902 before Judge R. Brooke Jackson. By Judge R. Brooke 
Jackson on 6/24/16. Text Only Ent1y (rbjsec.) (Entered: 06/24/2016) 

07/15/2016 48 NOTICE ofEntty of Appearance by Brian Leo Lynch on behalf of Dana Alix 
ZzyymAttomey Brian Leo Lynch added to pmiy Dana Alix Zzyym(pty:pla) 
(Lync.h, Brian) (Entered: 07/15/2016) 

07/20/2016 49 COURTROOM MINUTES/MINUTE ENTRY for proceedings held before -
Judge R. Brooke Jackson: Oral Argument Hearing held on 7/20/2016. 
ORDERED: Case is considered submitted and is TAKEN UNDER 
ADVISEMENT. Comt Repmier: Km·a Spitler. Gdyne, ) (Entered: 07/20/2016) 

07/20/2016 50 AMENDED COURTROOM MINUTES/MINUTE ENTRY for proceedings 
held before Judge R. Brooke Jackson: Amended re 49 COURTROOM 
MINUTES/MINUTE ENTRY to reflect time in comi, as indicated. Comi 
Repo1ier: Kara Spitler. Gdyne, ) Modified on 7/20/2016 Gdyne, ). (Entered: 
07/20/2016) 

07/27/2016 51 TRANSCRIPT of Hearing on Pending Motions held on 7-20-16 before Judge -
Jackson. Pages: 1-57. <br> NOTICE - REDACTION OF TRANSCRIPTS: 
Within seven calendar days of this filing, each party shall inform the 
Court, by filing a Notice of Intent to Redact, of the party's intent to redact 
personal identifiers from the electronic transcript of the court proceeding. 
If a Notice of Intent to Redact is not med within the allotted time, this 
transcript will be made electronically available after 90 days. Please see 
the Notice of Electronic Availability of Transcripts document at 
www.cod.uscourts.gov.<br> Transcript may only be viewed at the comi 
public te1minal or purchased through the Comi Repo1ter/Transcriber prior to 
the 90 day deadline for electronic posting on PACER. (kspit ) (Entered: 
07/27/2016) 

09/22/2016 52 NOTICE by Plaintiff Dana Alix Zzyym (Castillo, Paul) (Entered: 09/22/2016) -
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10/14/2016 53 MOTION to Withdraw as Attorney by Plaintiff Dana Alix Zzyym. 
(Attachments:# l Proposed Order (PDF Only) On Motion to Withdraw as 
Counsel for Plaintiff Dana Alix Zzyym)(Hackney, Thomas) (Entered: 
10/14/2016) 

10/17/2016 54 ORDER granting 53 Motion to Withdraw as Attorney. Attorney Thomas 
George Hackney is withdrawn. By Judge R. Brooke Jackson on 10/17/16. Text 
Only Entty(rbjsec.) (Entered: 10/17/2016) 

11/22/2016 55 ORDER: case remanded for reconsideration. by Judge R. Brooke Jackson on -
11/22/16.(jdyne, ) Modified on 11/22/2016 designate as a Memorandum and 
Opinion (jdyne, ). (Entered: 11/22/2016) 

11/28/2016 56 Civil Case addministratively closed pmsuant to the ORDER filed in this case 
on 11/22/16. Text Only Entty (jdyne, ) (Entered: 11/28/2016) 

06/26/2017 57 Unopposed MOTION to Reopen Case by Plaintiff Dana Alix Zzyym. -
(Attachments: # l Exhibit A, # .f. Proposed Order (PDF Only))(Castillo, Paul) 
(Entered: 06/26/2017) 

06/27/2017 58 ORDER granting 57 Unopposed Motion to Reopen Case. By Judge R. Brooke 
Jackson on 6/27/17. Text Only Entty (rbjsec.) (Entered: 06/27/2017) 

07/03/2017 59 Unopposed MOTION for Leave to File Supplemental Complaint for -
Declaratory, Injuctive and Other Reliefby Plaintiff Dana Alix Zzyym. 
(Attachments: # ! Exhibit A - Proposed Supplemental Complaint)(Castillo, 
Paul) (Entered: 07/03/2017) 

07/06/2017 60 ORDER granting 59 Unopposed MOTION for Leave to File Supplemental 
Complaint for Declarato1y, Injunctive and Other Relief. The Court requests 
that the Clerk of Comi's Office docket the Supplemental Complaint at ECF No. 
59-1. By Judge R. Brooke Jackson on 7 /6/17. Text Only Entty (rbjsec. ) 
(Entered: 07/06/2017) 

07/06/2017 61 SUPPLEJvlENT Complaint filed by Plaintiff Dana Alix Zzyym pmsuant to 60 -
Order. (dkals,) (Entered: 07/06/2017) 

07/19/2017 62 Proposed Scheduling Order by Defendants John Forbes Keny, Sherman -
Podell. (Attachments:# l Proposed Order (PDF Only))(Parker, Ryan) 
(Entered: 07/19/2017) 

09/01 /2017 63 BRIEFING SCHEDULE: Adm Plaintiffs Brief due by 10/10/2017. Adm 
Defendants Brief due by 11/14/2017. Adm Plaintiff Reply Brief due by 
12/15/2017. by Judge R. Brooke Jackson on 9/1/17. (jdyne, ) (Entered: 
09/01/2017) 

09/11/2017 64 ADMINISTRATIVE RECORD by Defendants John Forbes Keny, Shennan -
Podell. (Attachments:# ! AR Pali 1, # I AR Pali 2, # }. AR Pali 3, # ! AR 
Pali 4, # .2. AR Part 5, # _§ AR Part 6, # 1 AR Part 7, # .§. AR Part 8, # .2 AR Part 
9, # lO ARPaii 10, # !!ARPaii 11 , # 12 ARPaii 12, # U ARPaii 13, # 14 
AR Pa1i 14, # ,ll AR Pa1i 15, # 16 AR Pa1i 16, # 11 AR Pa1i 17, # !§. AR Pa1i 
18, # _!2 AR Pati 19, # 20 AR Pati 20, # n AR Pati 21 , # 22 AR Pati 22, # 23 
AR Pati 23, # 24 AR Pati 24, # 25 AR Pati 25, # 26 AR Pati 26, # 27 AR Pati 
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27, # 28 AR Pait 28, # 29 AR Pait 29, # 30 AR Pait 30, # .ll AR Pait 31 , # 32 
AR Pait 32, # 33 AR Pait 33, # 34 AR Pait 34, # 35 AR Pait 35, # 36 AR Pait 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Civil Action No.: 1:15-cv-2362 
 
DANA ALIX ZZYYM, 
                                                

Plaintiff, 
 
v. 
 
JOHN F. KERRY, in his official capacity as the Secretary of State; and, 
 
SHERMAN D. PORTELL, in his official capacity as the Director of the Colorado Passport 

Agency for the United States Department of State, 
 

Defendants. 
 

 
COMPLAINT FOR DECLARATORY, INJUNCTIVE AND OTHER RELIEF 

 
 

Plaintiff Dana Alix Zzyym (“Dana” or “Plaintiff”), by and through the undersigned 

attorneys, files this Complaint for Declaratory, Injunctive, and Other Relief against Defendant 

John F. Kerry in his official capacity as the Secretary of State of the United States (“Defendant 

Kerry” or “Secretary”) and Defendant Sherman D. Portell in his official capacity as the Director 

of the Colorado Passport Agency for the United States Department of State (“Defendant Portell”) 

(jointly, “Defendants” or “State Department”). In support thereof, Plaintiff alleges as follows:  

INTRODUCTION 
 
1. This is an action to hold unlawful and set aside certain agency actions by the State 

Department that, in effect, deprive Dana, a United States citizen and U.S. Navy veteran who was 

born intersex, a U.S. passport for international travel because Dana’s gender identity is neither 

male nor female. By denying Dana a U.S. passport with a gender marker that respects Dana’s 
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identity, Defendants lock Dana within the confines of our nation’s borders with no legal means 

to depart the United States.  

2. The State Department’s denial of Dana’s passport application solely because 

Dana cannot accurately identify as either male or female was arbitrary and capricious, not in 

accordance with law, in excess of statutory jurisdiction and authority and violates constitutional 

guarantees of equality and liberty. Specifically, the Constitution prohibits the State Department 

from discriminating against Dana based on sex or because Dana is a member of a class of people 

who identify as neither male nor female; and prohibits the State Department from infringing 

upon Dana’s fundamental rights and liberty interests, including the freedom to travel and right to 

define and express one’s own identity, all without adequate justification.  

3. Therefore, Plaintiff seeks injunctive relief and a judicial declaration that the State 

Department has exceeded its authority under the Administrative Procedure Act (“APA”), 5 

U.S.C. §706(2) and the Fifth Amendment to the U.S. Constitution.  

JURISDICTION AND VENUE 
 

4. Jurisdiction is proper in this Court pursuant to 28 U.S.C. § 1331 (federal 

question). This Court has jurisdiction to review final agency action pursuant to the APA, 5 

U.S.C. § 702 (“[a] person suffering a legal wrong because of agency action, or adversely affected 

or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial 

review thereof.”). Plaintiff has exhausted all administrative remedies. 

5. Venue is properly vested in the District of Colorado pursuant to 28 U.S.C. § 

1391(e) because Defendants are officers or employees of an agency of the United States acting in 

their official capacities and because this judicial district is where Defendant Portell performs his 
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official duties, where a substantial part of the events or omissions giving rise to the claim 

occurred, and where Plaintiff resides and no real property is involved in the action.  

6. This Court can grant declaratory and injunctive relief under 28 U.S.C. § 2201 

(declaratory judgment), 28 U.S.C. § 2202 (injunctive relief), and 5 U.S.C. §§ 701-706, for 

violations of, inter alia, the APA, 5 U.S.C. § 706, and because the State Department actions are 

contrary to the Fifth Amendment to the U.S. Constitution. The Court may also compel an officer 

or employee of the State Department to perform a nondiscretionary duty under 28 U.S.C. § 1361 

(mandamus relief). 

PARTIES 

7. Plaintiff Dana Alix Zzyym is a United States citizen born in Michigan, who 

currently resides in Fort Collins, Colorado.  

8. Defendant John F. Kerry is the duly appointed and confirmed Secretary of State 

for the United States. In this capacity, Defendant Kerry has the authority to grant and issue 

passports, and cause passports to be granted, issued, and verified in foreign countries by 

diplomatic and consular officers of the United States, and by such other employees of the 

Department of State who are citizens of the United States as he may designate. 22 U.S.C. § 

211(a). Defendant Kerry is the head of the U.S. Department of State and responsible for setting 

and overseeing implementation of the policies and procedures employed by the agency and all its 

various subdivisions, including the Bureau of Consular Affairs. Defendant Kerry is sued in his 

official capacity. 

9. Defendant Sherman D. Portell is the Director of the Regional Passport Agency 

located in Aurora, Colorado. In this capacity, Defendant Portell is responsible for the Colorado 
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Passport Agency (“CPA”), which is within the Bureau of Consular Affairs and one of 26 

regional passport agencies and centers open to the public that, among other things, reviews 

passport applications and issues U.S. passports to traveling Americans. Defendant Portell is sued 

in his official capacity 

STATEMENT OF FACTS 

I. DANA, WHO WAS BORN INTERSEX, IS NEITHER MALE NOR FEMALE 

10. Plaintiff Dana Zzyym was born in 1958. Because Dana was born intersex, with 

ambiguous external sex characteristics, the sex field on Dana’s birth certificate was initially left 

blank. 

11. “Intersex” is an umbrella term used to describe a wide range of natural bodily 

variations. Intersex people are born with sex characteristics that do not fit typical binary notions 

of bodies designated “male” or “female.” In some cases, intersex traits are visible at birth, while 

in others they are not apparent until puberty. Some variations may not be visibly apparent at all. 

Experts estimate that between 0.05% and 1.7% of the population is born with intersex traits. 

12. Moments after a child is born, the general practice in this country is for a 

physician to assess visually the newborn’s genitalia and assign the newborn’s sex as “male” or 

“female” on that basis. Sex, however, is much more complex, and is determined by a number of 

factors, including chromosomes, gonads, hormones, genitalia and gender identity. A person’s 

gender identity, meaning the innate sense of being male, female, both, or neither, is the most 

important determinant of that person’s sex. Although there is not yet one definitive explanation 

for what determines gender identity, recent research points to the influence of biological factors, 

most notably the role of sex differentiation in the brain in gender identity development.  
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13. When a child is born with mixed or ambiguous markers of sex, doctors often 

assign a sex they guess is likely to match the child’s gender identity. However, it is impossible to 

predict with certainty how an intersex infant’s gender identity will develop. As with any other 

person, an intersex person eventually may identify as female, male or, less commonly but with 

some regularity, as both or neither. 

14. Sometime after Dana’s birth, Dana’s parents and doctors decided Dana would be 

raised as a boy. Dana’s intersex variance was kept secret from Dana. Dana was given the name 

“Brian Orin Whitney,” and the sex field on Dana’s birth certificate was filled in with “Male.” 

15. Similar to many other intersex children, by age five, Dana had been subjected to 

several irreversible, invasive, painful, and medically unnecessary surgeries designed to make 

Dana’s body conform to binary sex stereotypes. The surgeries immediately failed and caused 

permanent scarring and damage. None of the surgeries Dana underwent altered, or even fully 

disguised, Dana’s intersex nature. 

16. Like many intersex adults subjected to such surgeries as children, Dana 

experienced shame and stigma, as well as physical and emotional pain caused by attempts to 

erase Dana’s intersex traits. Dana eventually came to realize that Dana had been forced into an 

incorrect gender category. 

17. In 1978, at the age of twenty, Dana enlisted as a Machinist Mate in the U.S. Navy. 

During Dana’s six years with the Navy, Dana completed three tours of duty in Beirut and one 

tour throughout the Persian Gulf. 

18. In 1984, Dana declined to re-enlist in the Navy due to increased scrutiny over and 

interrogation regarding Dana’s perceived sexual orientation. In 1991, Dana began working as a 
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custodian at Colorado State University (“CSU”) in Fort Collins. 

19. In 1994, Dana, came to understand the male gender Dana had been arbitrarily and 

inaccurately assigned as an infant was not accurate. Dana completed a legal name change in 

1995, from Brian Orin Whitney to Dana Alix Zzyym.1 

20. In approximately 2008, on a suspicion of having been born intersex and receiving 

“masculinizing” gender-assignment surgeries, Dana began researching possible causes of the 

severe scarring and damage Dana has lived with since childhood.  

21. In 2009, Dana was examined by a urologist at the Veteran’s Affairs (“VA”) 

hospital, who confirmed Dana’s intersex traits. The urologist also informed Dana that an 

orchiectomy and other surgical intervention might greatly reduce the pain Dana had experienced 

for several years and allow Dana to gain sexual function.  But because the VA would not pay for 

what it considered to be “transgender” procedures, given Dana’s early history of being labeled 

male, Dana ultimately found a surgeon outside of the VA to complete the procedure. Around the 

same time, Dana began experimenting with living as female.  However, Dana soon came to 

understand that living as a woman was not right either. 

22. By 2011, Dana came to terms with being intersex; Dana identifies neither as male 

nor female. Dana’s medical records—provided to Defendants in connection with Dana’s 

application for a U.S. passport—reflect that Dana is intersex, and the doctors who have treated 

Dana for the last six years consistently report that Dana is intersex. In 2012, Dana successfully 

                                              
1 As an intersex person who does not identify as either male or female, Dana uses the singular “they,” “them,” and 
“their” third-person gender-neutral pronouns. See ‘They,’ the Singular Pronoun, Gets Popular, The Wall Street 
Journal, April 10, 2015 at http://www.wsj.com/articles/can-they-be-accepted-as-a-singular-pronoun-1428686651; 
Writing Around Gender, The New York Times, Feb. 6, 2015 at http://www.nytimes.com/times-
insider/2015/02/06/writing-around-gender.  
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amended the gender marker on Dana’s certificate of live birth that was originally left blank, and 

later inappropriately switched to “Male,” to “Unknown.” 

23. Dana currently serves as the Associate Director for the United States affiliate of 

the Organisation Intersex International (“OII-USA”) (a/k/a Intersex Campaign for Equality).  

24. Dana was invited to attend the International Intersex Forum on October 27-31, 

2014, in Mexico City, Mexico to represent and vote on behalf of OII-USA. However, to travel 

internationally, Dana needed to obtain a U.S. passport.  

II. THE STATE DEPARTMENT POLICIES REGARDING GENDER MARKERS 
ON U.S. PASSPORTS 

 
25. A U.S. passport is a travel document issued under the authority of State 

Department attesting to the identity and nationality of the bearer. To travel internationally, a U.S. 

citizen must carry a U.S. passport. 8 U.S.C. § 1185. 

26. Before a U.S. passport can be issued, the applicant “shall subscribe to and submit 

a written application which shall contain a true recital of each and every matter of fact which 

may be required by law or by any rules authorized by law to be stated as a prerequisite to the 

issuance of any such passport.” 22 U.S.C. § 213. 

27. A U.S. citizen seeking a first-time passport must complete the two-page 

Application for a U.S. Passport, Form DS-11 (09-2013) (“Application”), available at 

http://www.state.gov/documents/organization/212239.pdf. The Application contains twenty-one 

numbered fields, including a field for “Sex” with two boxes—an “M” box and an “F” box—as 

shown in the excerpt below: 
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neither male nor female from accurately listing their gender. 

33. Defendants will not issue a U.S. passport to an applicant who is unable to select 

“M” or “F” but has otherwise complied with the application instructions. 

III. THE STATE DEPARTMENT DENIES DANA’S PASSPORT APPLICATION 
 
34. In September 2014, Dana visited the CPA to obtain a U.S. passport in order to 

attend the International Intersex Forum in Mexico City. Dana submitted a completed 

Application, with the requisite identity and citizenship documentation, photograph, and fee 

payment.  

35. In the sex field on the Application, Dana accurately listed “Intersex”—instead of 

“M” or “F”—and, by separate letter, clarified that, “I’m not male or female.” Dana requested 

“X” as the marker in the sex field of the passport because such designation conforms to the 

International Civil Aviation Organization (ICAO) standards for machine-readable travel 

documents. See ICAO Document 9303, Machine Readable Travel Documents, at IV-14 (7th ed. 

2015) (“Sex of the holder, to be specified by . . . the capital letter F for female, M for male, or X 

for unspecified.”), available at http://www.icao.int/Security/mrtd/Pages/Document9303.aspx.2  

36. In a letter dated September 24, 2014 (“September 2014 Letter”), the State 

Department, through its customer service department, informed Dana that the “Department of 

State currently requires the sex field on United States passports to be listed as ‘M’ or ‘F’” and 

that it was “unable to fulfill your request to list your sex as ‘X.’” The September 2014 Letter 

provided Dana with three alternative options: (a) receive a passport listing Dana as female, (b) 

receive a passport listing Dana as male, or (c) withdraw Dana’s application. Defendant offered 

                                              
2 ICAO Document 9303 was still in its 6th edition when Dana applied for a passport.  It has since been updated, but 
the relevant provision remains the same. 
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no rationale for requiring that an applicant select “M” or “F” on the Application or for requiring 

an issued passport to identify its holder as “M” or “F.” 

37. On December 19, 2014, Dana appeared at the CPA’s office to present additional 

documentation in support of Dana’s intersex classification and use of the “X” marker on the 

passport. Dana again reiterated that Dana only wished to be issued a passport that accurately 

reflected Dana’s gender by the use of a third gender marker. 

38. In a letter dated December 29, 2014 (“Notification of Denial”), Defendant Portell 

denied Dana’s passport application, stating that because “the Department of State requires the 

sex field on United States passports to be listed as ‘M’ or ‘F,’” it was unable to accommodate 

Dana’s request for the use of the “X” marker in the sex field. Again, the Notification of Denial 

provided no rationale for requiring that an applicant select “M” or “F” on the Application or for 

requiring an issued passport to identify its holder as “M” or “F.” 

39. In a letter dated February 26, 2015 (“Request for Reconsideration or Hearing”), 

Dana requested that the State Department reconsider its decision to deprive Dana of a passport 

for international travel or, alternatively, to provide Dana with a review hearing pursuant to 22 

C.F.R. § 51.70(a). Plaintiff’s Request for Reconsideration or Hearing expressly noted that the 

agency’s Notification of Denial “did not set forth any explanation, specific reason, or legal basis” 

for such assertion and that the State Department “must articulate the reasoning behind its 

conclusion that Dana is not entitled to a U.S. passport with an accurate sex marker[.]” 

40. In a letter dated April 10, 2015 (“April 2015 Letter”), the State Department 

confirmed that its denial of Dana’s passport application due to Dana’s inability to select an “M” 

or “F” marker was final, and denied the request for a review hearing. Reiterating its refusal to 
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recognize the use of “X” on a U.S. passport, the State Department Director for Legal Affairs, 

Jonathan Rolbin, asserted that its “current policy requires that the applicant select ‘M’ or ‘F’ on 

the sex field on a U.S. passport application, and that the corresponding sex of ‘M’ or ‘F’ be 

identified on the issued passport.” Again, no rationale was provided for requiring that an 

applicant select “M” or “F” on the Application or for requiring an issued passport to identify its 

holder as “M” or “F.” A true and correct copy of Defendant’s April 10, 2015, letter is attached 

hereto as Exhibit A.  

41. Aside from Dana’s inability to select an “M” or “F” marker, Defendants did not 

identify any other issues or deficiencies in connection with Dana’s passport application. None of 

the provisions in 22 C.F.R. § 51.60 apply. See 22 C.F.R. § 51.60 (setting forth reasons for 

mandatory and discretionary denials and restrictions of passports). 

42. The grounds for refusal asserted by the State Department do not relate to Dana’s 

citizenship or allegiance, nor to criminal or unlawful conduct.  

43. Dana does not seek to acquire a passport for an unlawful or improper purpose.   

44. According to Director Rolbin, “Dana remains eligible at any time to submit a new 

passport application, provide sufficient supporting documentation, and receive a U.S. passport 

listing the sex [either male or female] supported by the documentation.” See Ex. A. 

45. For all of the reasons described above, Dana cannot truthfully submit an 

application claiming to be either male or female. Therefore, resubmission of a passport 

application to the State Department is futile. 

46. Defendants denied Plaintiff a passport on the basis of personal characteristics 

rather than area restrictions affecting all citizens. Other United States citizens are permitted and 
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currently do travel to Mexico with valid U.S. passports listing an accurate gender marker.  

47. By denying Plaintiff a passport, Defendants have wholly deprived Plaintiff access 

to any and all means of lawfully exiting the United States. 

CLAIMS FOR RELIEF 

COUNT I: 
VIOLATION OF THE ADMINISTRATIVE  
PROCEDURE ACT (5 U.S.C. § 706(2)(A)) 

 
(The State Department’s Conduct Is Arbitrary And Capricious) 

 
48. Plaintiff incorporates by reference all of the preceding paragraphs of this 

Complaint as though fully set forth herein. 

49. The APA empowers the Court to “hold unlawful and set aside agency action, 

findings, and conclusions” that are “arbitrary, capricious, an abuse of discretion, or otherwise not 

in accordance with law[.]” 5 U.S.C. § 706(2)(A). Agency action is arbitrary and capricious if it is 

not the product of reasoned decisionmaking.  This means, among other things, that an agency 

must provide an adequate evidentiary basis for its action and consider all important aspects of the 

problem before it.  

50. The State Department failed to provide a reasoned explanation of both its decision 

to refuse the Plaintiff a passport and its male-or-female, binary-only gender marker policy 

(together, “Policy”). Not only did the State Department fail to provide sufficient written notice to 

Plaintiff supported by the legal and factual basis for its decision to withhold a U.S. passport from 

Dana, it further failed to articulate any rational connection between the facts found and the 

course of action taken. 
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51. The State Department gave insufficient consideration, if any, to the viability of 

possible alternatives for passport applicants who are neither male nor female, such as Plaintiff, 

including the use of the “X” as the marker in the sex field on the passport. 

52. The State Department’s decision to deny Plaintiff a passport based upon its Policy 

is wholly inconsistent with its practice to allow foreign nationals who have a passport with “X” 

as a sex marker, and otherwise qualify to be admitted, secure entry into the United States.  

53. The State Department’s refusal to issue Plaintiff a passport with a gender marker 

other than “M” (male) or “F” (female) constitutes a clear error of judgment because it runs 

counter to the evidence before the agency, and is so implausible that it could not be ascribed to a 

difference in view or the product of agency expertise. Any conclusion the State Department may 

have made regarding the viability of utilizing a gender marker other than “M” (male) or “F” 

(female) on U.S. passports for individuals, such as Plaintiff who do not fit into a binary sex 

classification, is flawed because it does not reflect the State Department bringing expertise to 

bear on the question. 

54. The State Department has acted by regulatory fiat to effectively prohibit or 

severely restrict international travel of people who do not fit into a binary sex classification 

based upon constitutionally protected personal characteristics. The State Department has thus 

stigmatized and denigrated individuals, including Plaintiff, who are neither female nor male.  

55. Plaintiff has suffered a legal wrong and has been adversely affected and aggrieved 

by the State Department’s arbitrary and capricious conduct, and the agency action must therefore 

be set aside and permanently enjoined. 
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COUNT II: 
VIOLATION OF THE ADMINISTRATIVE  
PROCEDURE ACT (5 U.S.C. § 706(2)(C)) 

 
(The State Department’s Conduct Exceeds The Authority Delegated By Congress) 

 
56. Plaintiff incorporates by reference all of the preceding paragraphs of this 

Complaint as though fully set forth herein. 

57. The APA empowers the Court to “hold unlawful and set aside agency action, 

findings, and conclusions” that are “in excess of statutory jurisdiction, authority, or limitations, 

or short of statutory right.” 5 U.S.C. § 706(2)(C).   

58. Pursuant to the Passport Act of 1926, 22 U.S.C. § 211a, Defendant Kerry has the 

power to grant and issue passports, and cause passports to be granted by those acting under him. 

Any exercise of delegated powers to curtail or diminish personal freedoms, such as the freedom 

to travel or the freedom to define and express one’s identity, must be construed narrowly. 

59. The State Department engages in an unlawful practice of imposing an inaccurate 

gender marker on a United States passport for people such as Plaintiff who identify as neither 

male nor female. 

60. The Passport Act of 1926, 22 U.S.C. § 211a, does not expressly or implicitly 

authorize Defendants to refuse to issue a passport unless and until the applicant accepts either a 

male or female gender marker inconsistent with that person’s gender identity. 

61. The final agency action by the State Department against Plaintiff in denying a 

passport on the ground that Dana cannot identify as either “M” (male) or “F” (female) is 

unlawful and ultra vires. 
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62. No provision of law purports to authorize such authority by the State Department 

to impinge on Plaintiff’s personal freedoms, nor could any law do so constitutionally. 

63. Plaintiff has suffered a legal wrong and has been adversely affected and aggrieved 

by the State Department’s exceeding its authority delegated by Congress, and its agency action 

must therefore be set aside and permanently enjoined. 

COUNT III: 
DEPRIVATION OF DUE PROCESS 

U.S. Const. Amend. V 
 

(The State Department’s Conduct Violates Plaintiff’s Fundamental Right To 
International Travel, And Fundamental Liberty To Make Personal Choices Central To 

Individual Dignity And Autonomy, Including the Right To Define and Express One’s Own 
Identity And Beliefs) 

 
65. Plaintiff incorporates by reference all of the preceding paragraphs of this 

Complaint as though fully set forth herein. 

66. The APA empowers the Court to “hold unlawful and set aside agency action, 

findings, and conclusions” that are “contrary to constitutional right, power, privilege, or 

immunity.” 5 U.S.C. § 706(2)(B). In addition, this Court has authority under 28 U.S.C. § 1331 

and its traditional powers of equity to declare invalid and enjoin agency action that violates the 

Constitution. 

67. Where a Complaint contends that agency action offends the Constitution, and for 

that reason should be set aside, the Court affords no deference to the agency but instead reviews 

the constitutional issues independently. 

68. The Fifth Amendment to the United States Constitution provides that no person 

shall “be deprived of life, liberty, or property, without due process of law[.]” U.S. Const. amend. 
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V. The Due Process Clause has a substantive component that provides heightened protection 

against government interference with fundamental rights and liberty interests. 

69. The right to international travel and freedom of movement without undue 

government restriction is one of the fundamental liberty interests protected by the Due Process 

Clause of the Fifth Amendment.  

70. Defendants’ refusal to issue a U.S. passport to Plaintiff with a gender marker 

other than “M” (male) or “F” (female) impermissibly infringes upon Plaintiff’s fundamental right 

to movement, including Plaintiff’s fundamental right to travel abroad. 

71. The Fifth Amendment’s Due Process Clause also protects each person’s 

fundamental liberty to individual dignity and autonomy, including the right to define and express 

one’s own identity, to define one’s own concept of existence, and make intimate decisions 

concerning marriage, procreation, and family life, all without undue government interference.  

72. A person’s gender identity constitutes a core aspect of individual self-definition. 

Defendant’s Policy as applied to Plaintiff impermissibly interferes with the most intimate choices 

a person may make in a lifetime, including Plaintiff’s right to existence and self-expression as a 

person who identifies neither as male nor female. It would disparage Plaintiff’s choice to live 

openly and authentically and diminish Plaintiff’s personhood to deny Plaintiff this right. 

73. When government deprives an individual of a fundamental right or substantially 

infringes upon a fundamental liberty interest, such government action may be sustained only 

upon a showing that it is, at the very least, substantially related to an important government 

interest, if not narrowly tailored to serve a compelling government interest. Here, Defendants’ 

Policy lacks adequate tailoring and fails to serve even a legitimate governmental interest. 
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74. Defendants’ Policy violates Plaintiff’s fundamental right to travel and 

impermissibly infringes upon Plaintiff’s fundamental liberty interests in personal decision-

making central to individual dignity and autonomy, in violation of the Fifth Amendment to the 

United States Constitution, and will continue to do so if Plaintiff is not afforded the relief 

requested. Defendants’ actions must therefore be set aside and permanently enjoined. 

COUNT IV: 
DEPRIVATION OF EQUAL PROTECTION 

U.S. Const. Amend. V 
 

(The State Department’s Conduct Discriminates Against Plaintiff 
Based on Sex, Status As A Person Whose Gender Identity Is Neither Male Nor 

Female, And Exercise Of A Fundamental Right) 
 

75. Plaintiff incorporates by reference all of the preceding paragraphs of this 

Complaint as though fully set forth herein. 

76. The APA empowers the Court to “hold unlawful and set aside agency action, 

findings, and conclusions” that are “contrary to constitutional right, power, privilege, or 

immunity.” 5 U.S.C. § 706(2)(B). In addition, this Court has authority under 28 U.S.C. § 1331 

and its traditional powers of equity to declare invalid and enjoin agency action that violates the 

Constitution. 

77. Where a Complaint contends that agency action offends the Constitution, and for 

that reason should be set aside, the Court affords no deference to the agency but instead reviews 

the constitutional issues independently. 

78. The Fifth Amendment to the United States Constitution provides that no person 

shall “be deprived of life, liberty, or property, without due process of law[.]” U.S. CONST. 

amend. V. The Due Process Clause of the Fifth Amendment includes a guarantee of equal 
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protection equivalent to that expressly provided for under the Equal Protection Clause of the 

Fourteenth Amendment.  

79. People such as Plaintiff, who do not identify as either male or female, are 

similarly situated to people who identify as exclusively male or female in all of the 

characteristics relevant to issuance of a passport by the State Department. Plaintiff, like other 

citizens or non-citizen nationals, may seek to travel abroad for job and business opportunities; 

for cultural, political and social activities; or for all the reasons any other person may have.  

80. Discrimination Based On Sex. Defendant’s Policy discriminates against Plaintiff 

on the basis of sex, both facially and as applied, by barring Plaintiff from obtaining an accurate 

U.S. passport with a gender marker other than “M” (male) or “F” (female). For example, if 

Plaintiff were male, Defendants would have issued Plaintiff a passport. 

81. Discrimination against an individual who is neither male nor female as such, just 

like discrimination against a woman as such, is discrimination based on sex.  In denying a 

passport to Plaintiff, the State Department relied upon sex-based considerations.  Because of the 

State Department’s rigid sex-based classification, Plaintiff, a person who is neither male nor 

female, is precluded from obtaining a passport with a marker that properly indicates Plaintiff’s 

sex. If Plaintiff were intersex and also identified as either male or female, Plaintiff would qualify 

for and be issued a passport for international travel by the State Department.  

82. Defendants’ Policy is also impermissibly premised on assumptions, expectations, 

stereotypes, or norms about the nature of sex as a binary characteristic, either male or female. 

83. The State Department excluded Dana from obtaining a passport because Plaintiff 

failed to conform to the sex-based stereotype that individuals are all clearly male or female.  That 
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is, the State Department relies on an inaccurate assumption that sex is binary and that individuals 

cannot fall along (or outside of) a sex continuum, i.e., the false belief that all people are either 

exclusively men/male or exclusively women/female.  

84. All sex-based classifications must be supported by an exceedingly persuasive 

justification and be substantially related to the achievement of that underlying objective.  

85. The exclusion of individuals who are neither male nor female, such as Plaintiff, 

from passports unless they falsely describe themselves as exclusively male or female, cannot 

survive the heightened scrutiny required for sex-based classifications. Indeed, the Policy is not 

even tailored to further any legitimate interest at all. 

86. Discrimination Based On Status As Neither Male Nor Female. On its face, 

Defendants’ Policy denies passports to the class of United States citizens whose sex is neither 

male nor female. Thus, in addition to being discrimination based on sex, Defendants’ Policy also 

targets people who do not fit in a male or female sex classification as a group.  

87. The United States Supreme Court has not yet determined the level of scrutiny 

applicable for laws that classify persons for adverse treatment based on their status as people 

who cannot identify as male or female or their status as intersex. At the very least, such 

classifications must be rationally related to a legitimate government interest. Here, Defendants’ 

Policy lacks even a rational relationship to a legitimate interest. 

88. Discrimination With Respect To Fundamental Rights And Liberty Interests 

Secured By The Due Process Clause. Defendants discriminate against Plaintiff with respect to 

Plaintiff’s access to the fundamental right to international travel and liberty interests in 
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individual dignity and autonomy, including Plaintiff’s right to define and express identity, self-

definition and privacy.  

89. Differential treatment with respect to exercise of fundamental rights and liberty 

interests subjects Defendants’ conduct to strict or at least heightened scrutiny, which Defendants’ 

conduct cannot withstand.  

90. Defendant’s Policy deprives Plaintiff of equal protection and equal liberty and 

dignity without due process, in violation of the Fifth Amendment to the United States 

Constitution, and will continue to do so if Plaintiff is not afforded the relief requested. 

Defendants’ actions must therefore be set aside and permanently enjoined. 

COUNT V: 
WRIT OF MANDAMUS 

 
91. Plaintiff incorporates by reference all of the preceding paragraphs of this 

Complaint as though fully set forth herein. 

92. Plaintiff’s claims—as set forth in paragraphs 51 through 90 above— are clear and 

certain. 

93. Pursuant to 22 U.S.C. § 211a, the Defendant Kerry has the power to grant and 

issue passports, and to cause passports to be granted by those acting under him. Moreover, 

Defendants’ duty to adjudicate Plaintiff’s passport application and issue Plaintiff a U.S. passport 

is nondiscretionary, ministerial, and free from doubt. 

94. Plaintiff has exhausted any administrative remedies that may exist, and no other 

adequate remedy is available to Plaintiff. 
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95. Pursuant to 28 U.S.C. § 1361, Plaintiff is entitled to mandamus relief compelling 

Defendant process Plaintiff’s application for a U.S. passport that accurately reflects Plaintiff’s 

sex. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff respectfully requests that this Court: 

A. Issue a declaratory judgment that Defendants’ denial of Plaintiff’s application for 

a U.S. passport based on Plaintiff’s inability to accurately select “M” or “F” (a) constitutes 

agency action that is arbitrary and capricious in violation of the Administrative Procedure Act, 

(b) constitutes agency action that exceeds statutory jurisdiction and authority in violation of the 

Administrative Procedure Act, and (c) violates Plaintiff’s constitutional rights; 

B. Permanently restrain or enjoin Defendants from relying upon its male-or-female, 

binary-only gender marker policy to withhold the requested passport from Dana or any other 

individual; 

C. Issue a writ of mandamus compelling Defendants to process Plaintiff’s passport 

application on an individualized, nondiscriminatory basis in a manner consistent with the 

applicable burden of proof; 

D. Award attorney’s fees, costs, and expenses of all litigation in accordance with 

law, including the Equal Access to Justice Act, 28 U.S.C. § 2412; and 

E. Grant all such other and further relief as the Court may deem just and proper. 
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Dated: October 25, 2015  
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s/ Paul D. Castillo 
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United St.ttes Department of State 

TFasliinglon, D.C 20520 

April 10, 2015 

Mr. Paul D. Castillo 
Lambda Legal 
3500 Oak Lawn Avenue 
Suite 500 
Dallas, Texas 75219-6722 

Dear Mr. Castillo: 

Our office received your February 26, 2015 letter concerning Dana Alix 

Zzyym' s passport application number 17246035 5. You requested that the 

Department of State reconsider its decision to deny Dana Zzyym's passport 

application, or alternatively, provide a hearing regarding the denial of the 

application. 

The denial was the final decision of the Department on Dana Zzyym's 

passport application and the request for a designation of "intersex." This action 

does not meet the requirements for a review hearing specified at 22 C.F.R. § 51.70. 

As noted in our previous communications with Dana, and consistent with several 

other federal agencies, the Department of State's current policy requires that the 

applicant select "M" or "F" on the sex field on a U.S. passport application, and that 

the corresponding sex of "M" or "F" be identified on the issued passport. The 

Department does not recognize the use of "X" on a U.S. passport, and therefore 

Dana cannot select the sex as "X." While the denial of passport application 

number 172460355 is final, Dana remains eligible at any time to submit a new 

passport application, provide sufficient supporting documentation, and receive a 

U.S. passport listing the sex supported by the documentation. 

Thank you for your inquiry. 

SiMerily, 

(11\ / 
J(.i)nathan~olbin 
Director 
for Legal Affairs and Law Enforcement Liaison 

Passport Services 
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DA A AUX ZZYYM, 

UNITED STATES DISTRICT COURT 
DISTRICT OF COLORADO 

Civil Action No. 15-cv-02362-WYD 

Plaintiff. 

V. 

JO HN F. KERRY. ET AL.. 

Defendants. 

DECLARATION OF BENNETTS. FELLOWS 

I, Bennett S. Fellows. do hereby state and declare as follows, pursuant to 28 

u.s.c. ~ 1746: 

I . I am Division Chief of the Office of Adjudication Po licy in the Office of 

Adjudication of the U.S. Department of State. Bureau of Consular Affairs. Passport 

Services Directorate. 1 submit this dec laration in connection with the response of the 

Defendants to Plaintiff Zzyym's "Opening Brief in Support of Declaratory. Injunctive. 

and Other Relief and Opposition to Defendants' Motion for Judgement on the 

AdminisLrative Record and Motion to Dismiss" (ECF No. 37). T he stateme nts made 

herein are based o n my personal knowledge and on information provided to me in the 

com se of my official duties with the Department of State (the "Department"'). I have 

served in the Passport Directorate for ten years, and have been in my current position in 

the Office of Adjudication for four years. From 2006 to 2009, I adjudicated passport 

applications in the National Passport Center in Portsmouth, New Hampshire, where 
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I later supervised the adjudication of passports from 2009 to 2010. The mission of the 

Office of Adjudication includes providing the highest level of quali ty in adjudicating 

passport applications and identifying fraud while maintaining efficiency. The Office of 

Adjudication Policy develops and implements the Department's policies and procedures 

for adjudicating passporLs. 

2. The Secretm·y of State has authority under 22 U.S.C. ~ 2 1 la (the Passport Act of 

1926) and Executive Order 11295 (August 5, 1966), to grant and issue U.S. passports, 

and to authorize U.S. diplomatic and consular officers and such other U.S. c itizen 

employees of the Department as he may designate to issue U.S. passports. The Secretary 

has authorized the adjudication of U.S. passports by Specialists serving in U.S. passport 

centers and agencies domesticall y and by Foreign Service Officers serving in U.S. 

Embassies and Consulates abroad. 

3. Under its regu latory authority. 22 C.F.R. * 51 .20(a), the Department has 

prescribed certain forms to be completed by individuals applying for a U.S. passport, 

including Form DS-11, the form used by Plaintiff in this case. Applicants are required to 

complete the application. and information that the Department deems material to its 

adjudication of the applicant's c laim of identity and citizenship must be provided. 

4. Prior to 1976, applicants for U.S. passports were not required to provide their sex 

in passport applications, and U.S. passports did not list the sex of the bearer on the data 

page. Since October 1976, the Department has required all applicants for U.S. passports 

to specify their sex as either ''M" for Male or ·'F' for Female on passport appl ication 

2 
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fom1s. and has imprinted every U.S. passport with a sex marker cons istent with the 

holder·s passport application. 

5. An applicant 's sex is one of the key data such as name, date of birth, and place of 

birth that the Department deems material to its adjudication of the applicant's claim of 

identity and citizenship. Not only must such data be provided by every applicant. it must 

also be supported by documentation generated by third parties, such as birt11 certificates. 

driver's licenses, social security cards, third-party affidavits, and/or other documentation 

consistent with the information submitted by the applicant. 

6. An application without one of t11e two checkboxes for "Sex .. checked, either for 

"M'' or for ·'F."' is not considered to be complete. If an applicant fa ils to indicate their 

sex, or lists it incoJTectly, the passport adjudicator take appropriate correcti ve measures, 

either to add or coITect the sex indicated on the application where it is clear from the 

documentation submitted hy the applicant, or to obtain additional information from the 

applicant, in either case in accordance wi th the Department' s policies. Writing a word 

above the .. M .. and " F'' checkboxes on the application form does not constitute 

submitting the dnta required by the fo1m. 

7. Depending on the circumstances. an applicant· s failure to complete certain items 

on their application form may not result in suspension of processing or denial of the 

application. For example, the Department may not suspend the processing of a passport 

application if the applicant fails to provide an e-mail address or additional telephone 

number, fails to specify their occupation. school. or employer, or fails to provide marital 

3 
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information, unless there are discrepancies in the information submitted by the applicant 

or other problems with the application that may lead the Department to require the item. 

8. The Department also requires all applicants for U.S. visas to select one of these 

two sex markers in order to submit an electronic visa application. Based on the sex 

identified in the corresponding visa application, every U.S. visa added to a foreign 

passport by the Department includes either an '•M'' or an "F'. in the sex field: this is the 

case even if the applicant's foreign passport has a third gender marker such as "X." 

9. In the present case, Plaintiff fai led to complete Form DS- 11 because Plaintiff 

failed to complete the ·'sex" field by selecting one of the two checkboxes provided. 

[AR-00002.l Under the Department's policy, the sex field can be completed o nly by 

checking one of these two boxes. and not by writing a word in the surrounding space. 

Thus, Plainti ff's writing of the word ·'Intersex" above the checkboxes while leav ing the 

checkboxes unmarked did not constitute proper '·completing·• of the application under 

applicable regulations. 

10. In conespondence to Plaintiff dated September 24 and December 29, 20 14, the 

Department advised Plaintiff that the Department requires the sex fie ld on passports to be 

listed as either '·M" or ·•p· and, therefore, could not fulfill Plaintiff's request to have sex 

listed as '·x·• on a U.S. passport. [AR-00018 & 00036.l Writing "Intersex,'' or any other 

word, instead of selecting a checkbox to indicate sex is not an option on the application 

form because only the hinary options "M" and "F" appear on the data pages and in the 

contactless chips used in U.S. passports. The correspondence explained why such an 

4 
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incomplete application fom1, accompanied by a request to receive a passport with a third 

sex marker beyond the parameters of the applicat ion form or U.S. passports, could not be 

processed and had therefore been rejected. 

11. A U.S. passport is the world's premier identity credential. and every passport 

issued by the Department is based upon the submission of documentation supporting a 

finding of valid identi ty and citizenship. A U.S. passport is proof of identity and a vital 

travel document for Americans going abroad. 

12. In addition to their primary use to fac ilitate identity checks in connec tion with 

international travel. U.S. passports serve an important secondary purpose in verification 

of identity (and citizenship) for a wide variety of uses by diverse entities in the public and 

private sectors. A U.S. passport is a uniquely reliable, and thus widely accepted, proof of 

identity for such purposes as issuing birth records. drivers' licenses. and vehicle 

registrations. as well as for applications for employment, government benefits, 

educational admissions, medical treatment, and banking and credit account applications, 

among many others. 

13. The Department' s longstanding policy of allowing only two sex markers - "M" 

and "F' - on U.S. passports serves several significant purposes related to the passport" s 

central ro le as a primary proof of identity and citizenship for most U.S. citizens. This 

data collected by the Department on passport application forms is used to verify the 

identity and ci tizenship of persons applying for U.S. passports in connection with the 

adjudication of their applications. Sex is a key component of the "hiometric identity'· 

5 
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that the Department uses to veri fy the identity of the applicant and distinguish 

individuals. 

14. Each U.S. passport book and U.S. passport card specifies the sex of the holder as 

"M'' fo r male or ·'F' for female, and includes a recent photo that c learly shows facia l 

fea tures. Both the sex and the photo image of the holder are among the passport data that 

are stored in a contactless chip embedded in U.S. passport books I and cards. Other 

components of biometric identi ty that are required to he provided on passport application 

forms, such as height, weight, eye color. and hair color, are not printed or otherwise 

stored in U.S. passports, but all components of biometric identity included on original 

passport application fonns are kept permanently in th e Department' s passport records for 

future use in verifying an applicant' s identity and c itizenship. 

15. In veri fy ing an applicant's identi ty, among other things, the Department matches 

the applicant" s stated sex against numerous other documents and information sources -

including birth records, drivers' licenses, cour t orders and law enforcement records - and 

a number of governmental and private data bases. Fifty-seven U.S. jurisdictions issue 

certificates of birth an<l identity documents, including each of the fifty states. Guam. 

Puerto Rico, United Sta les Virgin Islands, American Samoa, the Commonwealth of the 

Northern Mariana Islands. New York City, and the Distric t of Columbia. To the best of 

my knowledge, none of these entities currently authorize the use of an ·•x:· or any 

marker other than ·'M" for male or "F" for female, to specify the sex of the subject of the 

1 Temporary passports ind ude a sex fie ld on the data page but do not contain contactless chips. 
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birth. Although some jurisdictions a llow the sex fie ld to be left blank or fill ed with the 

word .. unknown." ' these are not used to indicate a sex other than male or female. 

Similarly, none of the 57 jurisdictions that issue drivers' licenses presently issue licenses 

with any sex designation other than "M" or "F." It should be noted that none of the other 

U.S. federal agencies that issue citizenship documents or personal identification cards. 

such as U.S. Citizenship and Immigration Services in the Department of Homeland 

Security or the Department of Defense, recognize the use of any third marker, including 

the "X" for lntersex requested by Plaintiff. Indeed, of the numerous kinds of documents 

and databases that tJ1e Department uses to verify the identity of a passport applicant, I am 

aware of none tha t uti lize any other sex designations. 

16. The rigorous process of verifying a passport applicant's identity and citizenship 

is necessary to prevent identity theft and passport fraud and to ensure the accuracy and 

reliability of United States Passports. When an individual applies for a United States 

passport or crosses the border of the United States using a United States passport, the 

Department employs a computerized system to ensure document integrity, effective fraud 

prevention, anc.I cooperation with courts and law enforcement agencies. Sex is one of the 

items of personally ident ifiable information input into this system by the Department and 

other agencies to identify individuals. Although not every law enforcement record from 

which c.Iata is input to this system designates an individual' s sex, a field left blank in the 

system is assumed to reflect that the particular datum is unknown or unrecorded, and not 

to indicate "intersex'· or other poss ible alternative categorization. Where sex is recorded 

7 
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in the system, the entries are uniformly ·'male" or "female," and such entries assist in 

making connections between passport applicants and passport holders, on the one hand, 

and infonnation in law enforcement databases relating to those individuals, on the other. 

To the best of my knowledge, none of the law enforcement entities that provide data to 

the Department' s system use an "X" or any other indicator (including a blank) to signify 

an option for sex other than male or female. 

17. In addition, because only a few countries recognize a third sex marker in their 

issuance of passports and visas under the precatory specification of the International Civil 

Aviation Organization (ICAO) permitting the letter "X" to indicate a sex of 

'·unspecified.' ' the Department's introduction of a third gender marker in the sex fie ld of 

U.S. passports could lead to inconvenience and uncertainty if U.S. citizens face difficulty 

entering tourist and business destinations abroad in countries that do not yet recognize a 

third gender marker. 

18. The Department does have rules that address changes in gender. In cases m 

which a passport applicant claims that the sex indicated on their birth document is 

incon-ect. adjudicators must follow the procedures in 7 FAM 1360 Appendix M, '·Gender 

Change" (Appendix M ). Appendix M provides guidance and requirements for issuing a 

passport listing a sex other than the one indicated on the applicant's birth document when 

the applicant has changed gender from male to female or vice versa, or is in the process 

of a gender transition. Appendix M sets forth a limited exception to the rule that the sex 

identified on an appl icant's passport application and pri nted on their passport must match 

8 
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the sex reflected on the applicant' s birth documents and other evidence of identi ty and 

citizenship. The Department's policy ensures that a passport reflecting a sex designation 

different than that reflected on the applicant's birth document is based on sound, 

objective, medical evidence, which is sufficiently reliable to maintain the passport's 

integrity as a proof of identi ty. 

19. Department po licy does not accept an amended birth certificate as evidence of a 

new gender sufficient to issue a passport reflecting a change in sex designation. 7 FAM 

1320, Appendix M, subsection (c)(6). [AR-00024.) The Department has no control over, 

and limited knowledge of. the degree of proof that various jurisdictions may require in 

order to issue an amended birth ce11ificate with a new sex designation. Because a 

jurisdiction may issue an amended birth certificate based upon an individual's self­

identification. or on the basis of evidence that the Department would not accept as 

sufficient, the Department cannot accept an amended birth certificate as sufficient 

evidence to issue a passport in a new gender. 

20. To satisfy the requirements of Appendix M, the applicant must provide a signed 

medical certifi cation under penalty of perj ury, from a licensed physic ian who has treated 

the applicant or rev iewed and evaluated the applicant's medical history, that the appl icant 

''has had approp1i ate clinical treatment for gender transition to the new gender of either 

male or female ... [AR-00023.] The required medical certification provides an objective, 

reliable basis which assists the Department in adjudicating the claim of identity and in 

9 
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determining whether issuance of a passport in the new gender is appropriate. In any 

event, the passport must still identify a sex of "M" for Male or '"F" for Female. 

21. I am not aware of any instance, other than Plaintiff's application at issue here. in 

which an individual has applied to be issued a passport with a sex marker other than "M" 

or "F''. 

22. It is my understanding that, in the absence of fraud, an individual such as 

Plaintiff who identifies as •'intersex" in other contexts would be not he referred by the 

Department for prosecution under Federal criminal statutes for making a ••false 

statement" merely clue to their compliance with the Department's requirement that all 

applicants designate an '•M"' for Male or an '·F'· for Female in the sex field of their 

passport application so as to make it possible for the Department to verify their identity 

and c itizenship. Compliance with one of the two options made available by the 

Departmem·s policy would not be treated as subject to a criminal refeITal or as a fa lse 

statement on the passport application fonn. 

declare under penalty of perjury that the forego ing statements are true and 

correct. 

Dated: May 25. 2016 

Bennett S. Fellows 

10 
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2 5eptember 2014 

To. The US Passport Office 

My name is Oana Ahx Zzyym. 1 ~m an lnter:sex person. Both my bfologkal sex and my gendef is lntersex 

The International Civil Av1atlon Organi2ation, ttie ON orpn12ation that controls paSSpOrts worldwide 

allows for a third sex marker on passports an "X". As an lntersex person, rm not male or female. I want 
the third sex marker on my passport the "X'\ 

Sincerely, 

DanaAI lfflln 

I 

Zzyym v . Tillerson - AR 0009 
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COUNTY COURT, LARIMER COUNTY, COLORADO 

CASE No._£9 r,t C 00 rv 
PUBLIC NOTICE 

IN THE MAT-TER OF :me PETmON OF' 

.BBi AN OBJJJ WHil NEY 

FOff A CHANGE OF NAME :Y-0; 

DANA AL ix ZZ Y Y M 

PUBLIC NOTICE Is hereby given that on the l l5Jsy o1 ~ 19~ 

by an order of the County Court ot Larimer County. Colorado, the name of • . 

· SRtAN CB• N W H/fNe'f • was changed to 

...,Q"Aa.nl\tuA1-.cA~{;,,.s.l.:A)(..___ .. z. .... 2.wY-c:.-YL..1.JMp___.......a.-_c-____ ,. ana in accordance with 

such Order t~is Notice ts given. 

f0R BILLING PURP0SES: 

• 

... 
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FT COlllNS, CO BOS25 

Endorsements: 
~ -- Motorcycle 

D1--i1,er~ ice11se 

Class: R 
End: M 
Rest: V 
Ht: 5 '1011 Wt: 2~0 
V{1rer: V 

Expires: 2015 
lssued: 0&a25-2010 
DOB: - 1958 
Previous T,ype: A 
Eyes: BLU Sex: f 

Zzyym v . Tillerson - AR 0012 
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/ .. 
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00006368,.1623 

, 

. , 

,. .. 

, 

._ 

... 

/ 
.. 

Zzyym v . Tillerson - AR 0014 



Case 1:15-cv-02362-RBJ   Document 64-1   Filed 09/11/17   USDC Colorado   Page 15 of 29

App'x 59

'\\\ 1/.1\'X\ 
\\\ Ill \\\ 
\\ \//// \\). 
\/( \\~\\\ 

OCT ;I.S, 2013 

Dl'..NA ALIX ZVIYM' 

• 

00006368,;1625 

• 

Department~£ veterans Affairs 
P.O. Sox 5005 
Bay Pines, FL 33~44 

i·o whom it may cone~: .. 
· Dana Zzyym. ..was boi:'n- with a~ gous genitalia whtcb wculd classify her as 

inter~ex. • .. · 

Since-rely,. 

.. 

Zzyym v . Ti llerson - AR 001 5 



Case 1:15-cv-02362-RBJ   Document 64-1   Filed 09/11/17   USDC Colorado   Page 16 of 29

App'x 60

• 

... 

00006368-

2 September 2014 

To: The US Passport Office 

My name 1$ Dana Alix Zzvv,:n. I Jm an lntersex ~rson. Both my blologlcal sex ;,,nd my gender Is fntersex. 

The '"tematfonal CMI Aviation Organization, the VN organl.tatlon that controls passports worldwide 
allows for• third sex rm11br o" passports an -X". As an tntersex person, t'm not male or female. I want 
the third sex marker on mv passport the ~ . 

Sincerely, 

• 

/ 
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00006368.1630 

Office of United States Senato~ 
Michael F. Bennet 

,,.EltASE OF INFORMA noN FORM 

Before'.'iln Jnquiry ,~11 be 1naderon yovr behatrar\d s111>1ec1 to Ul~ pro,mlons or lhe fl, ,.,,;,ey Act or 1974 41,de s-, Sec S52A 01 Jhe 
US. C,ode), chn O1fite of Unhed States S.natQt Mlcfltel Ot>nnet mu$t fi.1st rcceltC?, In vlfl\li'IB, ys,ur pe;ml~;on. P !';ue ~IPil: 
the nrormnuon1,c1ow {pl~se prfnl) -and m:ill, crn;1L 01 [j!X thls form amd oth~r nt!C:!!Sfl!D'.1'f9fW'Aetlt~ ~ your C<1J1~!~ucn1 

MYOCOIC 

Printed J!fame, t01J.1d4 @, 1 i\. 2-:P: f/ I)'., V1 

Stgna~urc~ / -1~~ Oate·~/¢'9' 
,not tvped) Your .&l911orutt on. r/111/Q_rm chor/zes 11s to obtalnJnform(J_ticm on rour b¢tiotJ. 

I I 5oc.al ~curM It 

Please Include the Information that partaiusto yourlssue: 

IRS Case n Specif!c"{ears:in :ql.lC5tlon: 

i So-cial se~urit..;;y_ea_-_s_t_l!_: _____________ N¢..;..;...;"· ... • E_n_ro.;..1_m_e_n_,'?_'tl'._·s_1N_•o.....,_o_a_te_: _______ __ 

lmmigrat ... io;-n_Fil_e_tt_: ~-----------D_H_S;.;,/o_o_s __ o_t...,;hc_e .. :, __________ __,. ____ -l 

Military ~nlt;-c=~==-~--~Brarith., ____ Vears, :>iservlc;e;· ___ ,.; 
Re~1rement/Sep~rat1on Oine: Olwb!1:d'i VES NO 

Have you retained an attorne'/? "YES ~ Name· ... _~ ___ Y ____________ ____ _ 
'Have \1>u c:onrnclcd anotfier congrc:ssioMI ofncc?lt sof whom? _.,-..J'--_L _____________ _ 

Ploase de-scribe problem and attach supporting documents; 

~turn cc (i:n.ut lue!I\ ,\~le-

.&afP11J£t't1Pl?£nMUl"I\A!"6,.e<1 
f~ 30! ~55 U.51 

ll~ ~ :, SC.~ l!JOt nttnver. 00..8!SO.I 
Cllt fol AS~;tGnw 3•HS7~~ 

/ 
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00006368-1 631 

o.s DepL!1'l\el'!1 i)I $~le 

CONSUlAR OFRCES Or- TffE UNfteD STA TES OF AMER!~ 

AUTHORIZATION FOR THE RELEASE OF INFORMATION UN0ER THE PRIVACY ACT 

In accordance wlth ~he Pri\Jaey Act (~"-· 9~579) pa!1$ed by Congrffs m 19.74, a U.S. Consufar Office camot 
re:ease any infQfTMlton regard pg you Io 11010® Without yoor ~n1ten consenl e~ept as ~et oith m U\e AC\ Plense 
ccmplete the author llaticin b&fow1 speci,fy!f'.19 wbom a u S Consular Office may ccntac:t aod 10 N~Om to reteai.e 
lt1lormc1uon 'M1h regaro to your case, Pease niturnJho 'l::omo eted authOriza\ron to a \JS. Consular Offlct £cca. 
language trans1$tkms are ~eptable to tacl lta1ecompfetion oruie form in English 

The U.S. Gove.mment, by providing th• Authorization for the Retea" of Information Under the Privacy Aci 
form, ~anool vnder any circumstances compel~n lndivlduol to complot41 and submit the form, iPLEASE 
CAREFULLY CONSIDER TO WHOM, ANO WHAT INFORMATION IS BEING DlSCI.OSED. . 

IMPORTANT: You arc not obliged to grant anyone aceasi to information r&,gar<iinQ y1>u but falluro to 
provlcJe the !nform~ion requeshid on this form may make il:more difficult, or iml)OAsiblo, tot thoc 
Department of S~te or the U.S. Conwlar Office to a~sist you. 

'tour Fir.I Name (tnt-Fn1. t,rlJ 

z 'Z. '- 1-t(I J 

SECTION A 

l'hereuy euthonze ttw! IJ S Gonsulaf Off:ce cf the Un •eel Slates of Amer.ie3 end the \I S O~nm~ of .Slate 
lo release in.formaUco re9'rdrnQ me to the iotJowing inaMdu.ilS : 

N l!JT'"C (l.t, SI FJ,iiJ 

Na:rr,,., (L•,t Fir:U) 

N;.:nc/1~~ 

tffnlll {1-aM, FJf3ll 

.. 

tl~(J;ut t<,nt 

OS-l505 
10,to~s 

., 

r~; 
N>,-r,bct 

Tt~P'Jono 
Nart1bel' 

T~ 
NIIPbcr 

T~ 
I N.ffiibe( 

·- 1't!~Ol1ll 
~l:!Wief 

.MC( , ,. 
~~Ill 

NJdr'c:.:s ~et,1~1:d? 

Ad«IIU . IR~QIISl'ilf\ 

'iJ . 
Addtess !Jeli:kioslip 

~ R1ti.t!ansti;! 

~ 

/ 
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00006368-i 1632 

IN THE EVENT OTI-lER PERSONS REOU~nNFORMA110N REGARDING MY CA.SE, JNFORMATION 
CAN SE RELEASSl'irOTJ:iE FOLLOWING· 

YES rm 

OD 
•• 
El o 
•• •• •• 

'ln~Mdua atembeis of ~eu ~ Sulfl 

~Clltne lEAl! 

l hi! Geimlll-Publle 

Please review the fonn before Sign!l'lg lnfmmauon . , 
if we have your signed authorization - 4 -· ~ ... e. 
Sl;Jni.,VG cf lhe Ai)plic;n 

(P>ltl.Sl9 S(;.? tt~ or~~ ~ J 

Of.1};I be released Under Section A requested arr.I 

PRIVACY ACT STATEMENT 

This Information Is needed to assist you i n your present need for: consular services. The 
primary purpose for: soliciting this lnfomlatlon Is to establish your citi~enship, loentity, and 
entitlement to welfare protection services offered by the U.S. Governmenl 

The U.S. Department of State is committed to ensurrng that any personal information 
received ts safeguarded against unauthorized disclosure. The data you provide is subject 
to the provtslons of the Privacy Act (5 U.S.C. 552a). This means that the U.S. Department or 
State will not dlscl ose the information you provide unless you have given us written 
authorization to do so, or unless the disclosure is otherwise permitted under the provisions 
of the Act or in accordance with our routine uses published In :Title 22 of the Code of 
Federal Regulations. The i nformation solicited on ttiis form may be made available as a 
routine use to other government agencies for law enforcement and administrative 
pur~see. For further information on routine usea, please visit 
http://www.st.te.govldocuments/organlzation/102787 .pdf. 

OS-5545 
t0-2008 
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•• 
011 

UNITED STATES 

Septetnbe.r .S.2014 

D\:ar M,; Screoil: 

00006368-1627 

Organisation lntersex International USA 
Un ted 5tlll«s afftllallP of the world's ~fg,ast Mpnluirfon of lntarsea .,.aple, 

81>60Klll"lHt $he«t, Qatd1nd, Ql ~ 
+1 o1I lS 17-4•U,SS 
Jnlof!,o •Ui&.OIQ ou~-• 

I aru \\ ritin~ t.\ll heh.alt of Dana Zzy}m. 1lur R~kJ Mmmtain R!-'giom:11 Rep, and Dana's ability 10 aueud lhc 
41 fnh:mational lntersex Forum, r ~tobcr 27-11. 201 I in Mexico l'lt) . hne~cx people arc born v.ith sex 
1m:uom} (chromo~).mes. gonad . rultlfor R~nimlin) lhm is not t}f11C<ill} mak or female, ant,J the l!llcr:-.e, 
Forum (h.:,~kd b~ iLGA! ~,Sl!J?n;), is w1 intcmat ion al galhcring of intel'$C Jmman right" actiH ts. At 
thi yc.-ar·s Ptmun, held m conJ1&nc:tion "ith the ILG \ World C~1ference, o~niwtions ,, 111 bt ... 01111g ou 
repres~mnti,-e." including.. for the first time. an lnt"rscx Secretnri:at, \\110 ",II .serve 8!\ a liaison aud 
rtpl\!xl\WJi,e on intersex i :.ues to lLGA tafl and members t!l!!nt~g !!gn-,-x~ 1i-,h1r«t-oonferencJt 

·cond mlm • . J l.'.11J1n<.1l aUcnU thi;; ~car. nor can our A sociate Dir~tor, 11nd thus" \H>uld lik:c Dana lo 
anend ind \ me fo1 OIJ-lJ A, wt111.:h requires {1Q0timn~ a passpo,tt. 

Oana j., 1101 male or lcmnlc but intcr~, n~ reflected in th ir hinh i.:enificttti: (Je:,11m:nit!n ot --~x unkrt\lwn" 
(note: Dana uses ••their'' mther {ban uhim·· o, ' 1,er•·t Dana is atso:a \lch!r4n. und ii1c Veteran• dmioistration 
(willch ackno,\ledges imersex people in \'HA DIREC'I JVE 2011-0:!'1. 
h!!n \\ \ \\ , _go\i , h uh)knt i1.m Pu1'Jk~titm 'i av.uh IIF.!41 Ii). h,,., olso issued m~dk: I re",onh 
conlirm1ng DM ' s intersex stntu:,. 

II members of the IC 0. including 4ht: .s ,. we ublc to subm1r appltcattl)DS y. ith .. Se ·· listed a X, a~ it is 
one of the 1hrce ai,allabfe pns~n 5eX designnturs, but Dana' s pa~1>.91t uflic,al. arc unaware of 1hi We thus 
ldndl} ask that ~ou contact them llrtd J\:qucst that U19 ex')?Cd1tc Oana' pa. pon applicnVon, ,-.irh 1.hdr :.ex 
li,ted ~ .. X" ~ Pana i .. nut mole or femalt.: , in order for DmM to be a«:11rnt~l) idtutiffed 

Thaf1k )OU for yaur as:.istnncc, nnll 1>lensc do not ht.:sitatc to contact me" ith any q11e-,1ions. 

»idn Viloria 
Director. OIJ-U'\,\ I 
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00006368-1629 

Dana Zzyym 
He11naJN1rQ1l W'\nt~IW,, fli'M)l;llEr ~ AC\I~. 
Putlllt' SJ)e:llhl!r)Fan~ Por~,1 Sto•~ 
tfaJll)f'!B' •II i.em:it•an~i-~~ 
lntetr.ex &~effiUllC~ f;~ tton Pil1jl."CL ~t 
,()Ji us~ Me l'ltll:f 
p 
e 

/ 
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• 
RE~ 172460355 

Dear Dana Zz> > m: 

1 hank you for your r~cent pass,PQ.rt ~pl1tnlion. 

00006368-1634 

nired t:1t~ Dcpnrtmcut f Suir 
(I{)fdhfd6 J)IDpt>J:I istt© 
J 1.S J :,\xwl, Vurr,glrn lf P..V, "tt/itc 800 
-Aun,r:D Cultrrt.1,,-la Otll J 

Sept.ember~. 201 -J 

The Depanment of Stare currently, r4.-qu!~ the sc.--; field on United Sta,e, pa.'§P.orts 10 be Hsted as 
'· 1'' or ·'F.'' Therefo1e we arr.! unable 10 fulfill ) our requ~ to list your ~~x ns "X." u· you ,,i sti 
to rcc1.:h·c a passport lisling you-as fomalc ,!S shown-On your dr1vcr' . liccrt~, pl~asc n:tum a 
· 1gt1C(} sthlement ir1diea1ing that Lo :our: office. 

rr )llll wbh 10 rccci,,c a passport listing you as male. please rcfor to the second page <.lf Lhi:-. letter. 

It you wish to ~ithdrawyour appHcatto14 please let us know. 

·we 3pprcciau~ ~ our assistance in thi mancr o thal ,._;; may continuo pmcc~sing yuur P.assport 
upplkalion. lt we do not rece~e the requested infonnmion within ninctY (901 da\S from the 
dat~ of this l~tter~ Qr tht, infom1ntion you suomit i-s insufiicient lo l'!jtablbh) our entitlement 10 il 
U. . pas5ipvn i11 uc-rord(fnce with the n.:le, ant pro, isfon~ of Part 51, fitle: 22 of the Code of 
federal Regulations, your npplkation will be denie~ and your evidence rcnrrncd to you. By law. 
the passport exec.ution ano npplicution fees are non~rcfundable. Any spcdal return pos~e will 
be retum(!d or refunded. 

ff you have any questions regarding this letter or Y'-mr pa~PQn applicatio!l, contact the National 
Pussport Information C'cntcr ( J>lC)~ toll•frce. Ill I ~~17-:.4~7-1178 CT fYflDD! J -888.874• 7793). 
For general passpo1t infonnatio11. to clieck'the Status ofyourl)assportapplication. or to enroll in 
our Smart 1 ra\eler Enrollment Program (S'l EP), plc.i.-;e \ 1i,il us onlin~ at trpvcl.statc.!-Lo,·. 

PLEASE RETlJRI\ A COJ>\' 011 ' I HIS LETl'F.R WITH YOlJR REPLY. 

ustomcr S .. ·n ice l)cpar1mcn1 

/ 
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Q0006368:.1635 

In order to issue you a full validit) passport book retlecilng a gender diffotcnt from the one on 
some or ull of your citizenship andlor idenu~ e\'idenc.e, please sencl us a ign~d original 
tatcmcnt on oOkc letterhead from your attending medical physician, ~tatcrncnlS frum medical 

physicians can be from licensed medical doctors ( f.D.) and ostcop,nhio doctors (D.O.): the 
ph)siciCUls mny specialize in ,nrious medical field~ including, but not limited 10 : internal 
medicine, endocrinology, gynecology, urology. surgery. psychiatry, p~.diatrics and family 
p.rac.tice The statement mlb'1: mclude the following infonna1ion: 

n) Physicinn,s full name: 
b) Medical license or cettificate nurnb<'r; 
c) lssuing ~ te of medical Ucense/c~tific.ate, 
u~ Aodress and telephone number of the ph) sician; 
<:> L:mguage tnling that hc/slic ha treated )OU or has re, iew a and cvaluat~d )Our medical 
histo11 and that hefshe bas o doclor/patient relationshiP: with you; 
t) Limgungc stating that ~ou have had appropriate clinical trentment for: tran ·ition to lh • 
new gender the new gtndcr, male or lcmalc, mu l be stated); .ind 
g) Th~ statement must clearly ~true the following: " T declare under penalty ot pcljury under 
the laws of the United to.te5 th..1t Lbe forgoing Ls true und com;~L." 

If) our gender transition process is ongoing. ::i. two-year limited validity passpon hook retlecting 
the nC\\ gender will be issued \lpt,n submission of the letter. State<i n~ove ~ith lunguag1.? from 
your attending ph) sician tliilt )OU arc in the proccs~ of gender trun ition. 

Th t,n,,.J~ar _p.isWC)rl nm) l;e rcplac~d for the remaining \'Blidil) pcrioil \\ ith ,ut additfonal fe~ 
(exc~pt for expedite<! service). if)ou appl~ \\ilhin tw<,1 (2) )dlts ofi!;.'.'.>Uunce usiug ~ D -5504 
Application for a U s. Pas:,,port ~ rame Change. Dam Correction nnd Limited Passpon Book 
Rl--pl.tccmcnt and pro, ideA nc\\ statement from ,our attending.physician ntte::.tmg lhat ~cn1 have 
had nppro11riatc clinical treatment for transition to the nc, gender. 

/ 
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00006368-1641 

12/18/14 

Dear Passport Appeal Officer. 

I was recently notified tn a letter from the Colorado Passport Agency that my 
passport application was denied because ·the Department of State current,y requires 
the sex field on Unlted States passports to be listed as "M• or 11F". I was provided two 
choices, male or femall, for obtaining a United States passport, but neither of these 
applies because I am ntersex, both biologically and 1n terms of my Gender (as per 
Supreme Col.lrt Justid! Ptutti Bader Ginsberg). In additron to beirni intersex, I am a 
United States Navy veteran. and served six years of active duty m Beirut 

Delivered with this appeal are two signed, sworn documents whicil verify that my sex 
is intersex1 from my current doctors, both of whom work for the VA MEDICAL 
CENTER In Cheyenne1 WY. I am thus providing the required documentation for 
obtaining a •passport book reflecting a gender different from the one on some or all 
of [my} citizenship and/or identity evidence'" - as the gender listed on my Colorado 
state driver's license is '"female"-but the gender I wlsh to liave reflected is not ma e, 
but intersex. 

As I stated In my letter delivered with the onginal passpQrt appHcat,on, the 
lritematlonal Civil Aviation Organizabon, whlch controls passports worldwide, allows 
for an "X" gender marker in the sex field of passports, representing ·indeterminate 
sex" or "sex unKnown·, lntersex Australian citizens are legally utilizing an X sex 
marxer on their passports (upon the,r request), representing 
•1nterseX1lndetermlnateJUnspec;ified". In fact, the Department of state recently 
recognized the ·x•nntersex individuals legally identified by an •x~ gender marker, by 
providing a Visa for entry to an lntersex Australian (Morgan Carpenter) with an •x• m 
the sex field of his passport I would thus like, for international consistency and 
bureaucratic ease, to likewise have my intersex status represented by an "X~ sex 
marker on my passport. 

The U.N Declaration of Human Rights states 
Article 2. Everyone-is entitled to all the nghts and freedom9 set forth in this 
Declaration, without distinction of any kind, such as race, colour, sex, language, 
reli91on, political or other opinion, national or social origin, propeijy, birth or other 
status. Article 6. Everyone has the nght to recognition everywhflre as a ~rson 
before the law Article 13. (2) Everyone has the r;lght to leave ary counw. incfuding 
his own, and to ret1.1m to his country. 

In addition, the Organization of American States (OAS) aims· 1. To •. urge the states 
within the parameters of the legal institutions of their domestic systems to eliminate. 
where they exist barriers faced by lesbians, gays, and bisexual, transsexual, and 
mtersex (LGBTI) persons in equal access to political participation and in other areas 
of public hfe, and to avoid interferences In their private hfe .• 4. In addition, to 
encourage states, wfthin their institutional capacities, to produce data on homophobi / 
cand transphobic violence, with a view to fostering public policies that protect the 
human rights of lesbians, gays, and bise,ual, transse,rual, and ,nterse, peop1/ 
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00006368-1642 

tn the United States, the authority of the Secretary of State to issue pass~rts _was, 
made exclusive by the Act of Congress, ~ugust 18, 1856 .• The decisions In Crandal 
I v. Nevada"~ Edwards v. Oafifomis3. and Williams v. F~ars•, although concerned 
with interstate travel, reflect a P.hilosophy of basic rights readily applicable to travet 
abroad •• the decision ga~e the first Jegat recognition •• to the 
nght to travel outside the United States as a civil lJberty •.. of tncreasi~ importance to 
q,te ordinary citizen, (WiUiam & Mary Law Review. Vol. issue 2. Passport Denial and 
the Freedom to Travel, Roger M. Johnson). 

The U S Department of Veterans Affairs recognizes inters-ex citizens in VHA 
OIRECTNE 2011-024, 
http·//w•.vwva.govM.;umublicationsMewPubhcation asp.2gub 10=2416} It likewise 
behooves the D~partment of State to recognize the existence of intersex American 
citizens Denying me my passport because I Will not tncorrectly identify my sex as 
male or female denies me the right to legal recognition and the nght to leave and 
retum to my .country that ls granted to male ana female U.S. citizens. 

Discrimination against margfnatized communities is facilitated and reflected by a lack 
of equal legal rights· a_nd recognition. This is why in 2011~ in response to Au$tralia's X 
passport legislatiori, ttie U.N. High Commissioner of Human Rigtits stated1 • t. ... urge 
other states arouna the world to review their: own laws, policies and practices to 
ensure that df scrimination against transgender and irttersex inaiyiduals s addressed 
in a systematic ano effective way." (http //news smh com aulbreal<ing-news,!\vorid!un~ 
welcomes.aust.passport;..changes~.20130915 1kee2 html).l! As the article In the !inf< 
discusses, England .is consIdermg abolishing sex markers altogether: in identlficatton 
documents 

I urge you to join other Commonwealth nations m enacting policies that are inclusive 
of intersex citizens. A small technicality such as updating sex marker fields in 
passport forms and documents should not prevent U.S. citizens. particularly those 
who have served their counqy, from obtaining accurate legal recognition and equal 
nghts under the eyes of the law 

/ 
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DEPARTMENT OF VETERANS AFFAIRS 
MedfcaJ Center . 

December l&, 2014 

To Whom it May Concern, 

Re: Dana 4'/Ym~ ooslllll'ss 

2360 East Pershing Boulevard 
Ctiayanne 'NY 82001 

0000636&,; 1636 

I have been veteran's mental healtt1 provider since 6/1,3/08. I Have had a 6 year doctor/patient 

relationship with her,. She has had the appropriate clinical treatment for traositlon to fn\er.se,c, 

I declare under penalfy'. of perjury under the laws of the United States of America that the 

forgoing ts true and correct. 

~@R~-fl'D. 
Tern Orcutt M.O. 

Colorado medical license number CO 98361 

Fort <rollins VA Outpatient Clinic 

2509 Research Blvd 

Fort CoUins, CO 80526 

/ 
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DEPARTMENT OF 
VETERANS A FF.AIRS 

DANA ALJUZYYM 

RE! ROI Pluta~t for OANA ALIX 'ZXf:fM 

De•r MS ~ : 

00006368-1&tO 

Cheyenne VAMC 
23etJ E. Peishlng Blvd 
Mall Stop: 136 
Cheyenn,, WY 82001 

DATE: 12/5/2014 
In Reply Rq To: 134 
SSN: -

This ln<llvld&aly identt&ible Information ls privil~ ftll confidentJality 
ehould be mlntalned along with appropriate aecu:rttrsafeguaf'd• to protect 
against ind.Mlual harm (Identity theft), embamumat_ or lnconvenienc•. 

.. 

Sincerely, 

BOOt<S,t.ARW 
Chief. HIMS 

Pre~ tr: GILBERT R MADRID • R.-se of lnfonnation 

.,. 
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~ess Notes 
l.OCA'L TITLE: 

STANOAAO TlTL&: LETTERS 
DATE OF NOTE: OEC'O~, 20148!5:29 

AtR'HO~; JOHNSON,l'IMANJ)A M 
URGENCY: 

\\\ /II\\\ 
\\\Ill \\\ 
\Ill \\,\\\ 

~- -= 

FORT COLLINS, COLORADO 

Dear M.5.. z.z,:m, .DrulA ALIX, 

~1637 

PMted On Dec 05. 2014 

ENTR~ DATE: llEC 04, 20Jt@l5:3~:06 
EXP :COStG~ERi 

STATOS! ti0Hl?LE7ED 

- ....... 

.. 

M.,y name :i:-s Amanda e>ot"e Johnoon, -MD. !t'iyom.ing .medical llcense number 8490fi. 
I :am an obstetx1c1au/9yncoologist. 
I have evaluc1te4 Dana /Uix Z:y~. DOB - 11958 -as ll gynecologic con$ul et "r 
~nital sw:901:,, fox D.:.ina',s inter.sex cond~tloQ, it. lis my underetandi,ng, as a 
physician, that. Dana was born lnter:e,c. She il,oent:ifies a$ interse:x. She bas had 
surgery for tran.s~t~on to f~l~ geni~ali~ and, basod on r~co~d review, i; 
appears that he:r t?e~c~~nt !or tran,ition ~as been sapprapr1~~e. 

:r (feel.are und"'r p_enal ~ y of pei,jur7 'Under the .1:aws of tbe. Unit.ed sta~es that th-'e 
toregc~n9 i~ t~u0 nnd correct. 

Hy a.cidrass and t:eleplione at. the :Cheyenne .AMC, "fliere I hava seen and ~valuated 
Dana Zzyyni .is 23~0 East.: ?~rshing Blvd, Cheyenne, itlY, '8"2.001, 307-178-7,526. 

S1.ncerelj, 

Amanda Johnson, MD 

/ 
PrintedatCHEYENNEVAMC 
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,essNotes 
since.roly, 

Cheyenne V11!£ - (301} 7?8-1550, ~xt. VS55 
Fort Coll !.m cooc - (970) ~2~-1s,o 
G:eeley CB<I: - (970) 313~0027 
hl~are/~IJl\FShar.iP,g,... 1307) 178•7513 

00006368-1638 

.. 

/ 
PATIEHT~ANOAOORPS~lnljjc111Ci11g,lf1v....,.., VISTA Electnnic Medical Documentation 

I ~ZYYl-!,DANA ALIX 

Pnnteo al CHEYENNE VAMC 

Page2 
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lntenm Electi'Ole A?:counting of Disc!asure for; ZZVYM,DA?« AUX Page 

Patient: DANA ALIX 'ZZ.YYM 

FORT COLLINS, CO 80521 FORT. COLLINS, CO 80521 

cu..,..nt s.tue: OPEN Eru.,ed On: Dec 05, 2014 

AQigf'!ed Cleffc: GILBERT R. MADRID 

Requeet Gmlments: 
DR JOHl60N 'NROTE LETTER -GRM 

RelHHdtlfo: 
ProgressNotes: December 04, 2014 

.. 

/ 
lnrenm, Printedwhite recrum was Open or Pend ng. Printed on December '05, 2014 
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Rf!: t:7246035.$ 

Dear l)ann 1/~yym: 

000063~1643 

nited 'fafi l>t·11s111mwt nr ·1utt: 

C'ol6md,; '/>(1, ,11<,rt,Agc,111]1 

-14132 l til!l't"'lll'_e. Ci¢/,: 
l'O 8ox.{/fM5 
~•1,1:lmg T ir~_mlo 1016ft.Wf5 

Octcmbcr 29, 2014 

fhonk yo\1 for your pa SJ?Ptt applicndon. Because yournpplic;ntion did 1101 meet our 
tcquircmcn1 , our office .. ~m yoll' leite~on eritemht.-r 24. 2014, requesfing-additionnl 
in fonnmion. A copy of.itiat letter is enclosed. You appeared al our offioc on Di:ccmber 19. 
2014. to present additional documentation and 10 di~~uss our lc1u:r. 

iAs cxplainoo in our letkr of eptembe, 24, and as ~oa discussed with our staff on Dei:cmber 1'$t, 
the Department ot Stme r~u.frcs the se field on United States pas~port.s to be nsu.-d n_s ' 'M'" or 
·T: 1 I herefure, we cannot fulfill your request to list your sex as ·'X." 

You indit.~tcd both in your letk1 ilated December t 8 and in person on December 19 th,H you did 
i,i.,t "ish a passwrt to be i~ued to you \tnless i1 could be issued sho\\111g the ~ex os "X. · 
Because we ~e wiable 10 accommod:ite } our rcgu~t, your pa~Sp(,rt li_.P.plication is denied. Inc 
original documents you submitted ,ith ~ our application al'(' mclosed. ,By law. the passport 
exccuti, . .ln and upr,lication f ce.s are non-refun<l·lble. 

(f you still wish to obtmn a ~sport liol1k nalor care!. you will need to re-tlppJy on o new 
applicution, provide nil required in1om1minn. ,ind pay 1hc appropriate fees 

If you ha,e any questions regmdmg this Jetter you may .;-ontact 1he National P~ssport 
lnformath.>n Center PIC), lOil-fn.--e. ~l 1-877-487-2778 (TTYrrDD; l.,-888-874-7791). 

Sinci.:rcly, 

Shennnn D. Portell 
Director 

-;, 
/ 
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F cbmary _<,, 2015 

\'iu o, ernight mail and .:mail to port~lhd n state.go\" 

Mr ..,hemrnn D. Portcl11 Director 
United States Dcpanmcnt of tntc 
Cuforadu i•a port gen ) 
44 l 32 ier w-c Cir. 
r . Box 1045 

h:rl11l,g, V 201 ,6-J 045 

00007293-0140 

RI:: Dana All '/J.}} flt Pa,,port \p1>lk:mt - Rl'qul',1 for Rccon ideratirm or Hurlng 
.s. lnpartment of tatr~ file No. I ?4603~S 

r. roncll: 

SOlillf ctNTIU, Ill O AL OFFIC'f: OA ~ ti( U t • T ;llf4 J1f I JS F t t 111 lO• 
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501/lli CliNlltAt UO!Olf"L Off lct 

00007293.01 41 

Mr. hctmnn t>. Pon.di 
I bn.lJlcy 26, 2015 

Pac 2 
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00007293-0142 

tr. Shenn n D. P( ncll 
1-c·bm:i.I) 26, -015 

1'11gc, 

Plca.sc submit your response to this letter t your earliest cQmenicnce. I o. d nm 
he itntc to contact u ii \\C n h,. of furthci; nssL-nan \; in prov1dmg ddit1onal infonnalion in 
supp n of uur c1icn1 • req u l, 

Ve11 truly )ours. 

I) 

,ex::>:..__ ___ _ 

Paul O tillo 
~ t.nfl AttOnl ) 

Encl. 

c: 

SOI/TH Cf 'H 

Director. olorndb Pa P\"n gtn1,;) 
nitcd Stares o~plrtrnen1 of rmc 
ISi outh Vaughn\ U), uite 600 

Aurom, Col ,mdo 001 
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I>c r \1 

I hanl 

p 

00061409-1023 

pnl 10 '01"' 

n cm1 g Dana h 

101\; tall r . nnd 1"CCCI\ 

tall n 

d l \\ t nl< m nt I• 

0 

n 
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• May I, 2017 

Dana Alix Zzyym 

Fort Collins, CO 80521-5118 

RE: 172460355 

Dear Dana Alix Zzyym: 

United States Department of State 

Washington, D.C. 20520 

In response to the November 22, 2016 order of the District Court in Zzyym v. Tillerson, et al., 
D. Col. No. I : 15-cv-2362-RBJ (Doc. 55), the Department of State has reconsidered its previous 
decision to deny your passport application, in which you requested a passport issued in a sex 
other than male or female. Consistent with the court order, we reviewed our policies and 
practices and reconsidered your previous application, supporting evidence, and all additional 
information. However, upon reconsideration the Department cannot fulfiJ l your request for such 
a passport, and therefore your application is denied. 

On your September 2, 2016 passport application, you did not indicate your sex as male or 
female. Rather, you wrote the word "lntersex" in the sex field and requested by supplemental 

letter that the Department issue you a passport book and card in a sex other than male or female. 
Among other documents supporting your application, you provided: 

(i) an amended birth certificate issued to you by the State of Michigan on November I, 
2013, listing your sex as "Unknown"; 

(ii) a driver' s license issued to you by the State of Colorado on June 25, 2010, listing 
your sex as female; and 

(iii) a copy of a medical certification dated October 15, 2013, in which Laura Ann Harper, 
M.D., certified that you were "born with ambiguous genitalia" which would classify 
you as "intersex." 

With a subsequent December 18, 2014 response letter, you provided signed originals of two 
additional supporting documents from your physicians: 

(iv) a medical certification dated December 4, 2014, in which Amanda Johnson, M.D., 
certified that you were "born intersex," have had "surgery for transition to female 
genitalia,'' and that your "treatment for transition has been appropriate" ; and 

Zzyym v. Ti llerson - AR 0079 
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(v) a medical certification dated December 16, 2014, in which Terri Orcutt, M.D., 
certified that.you have "had the appropriate clinical treatment for transition to 

intersex." 

After the December 29, 2014 denial of your passport application by the Colorado Passport 
Agency, your counsel, Lambda Legal Defense and Education Fund, Inc., and the Law Office of 
Jessica Kunevisius, LLC, submitted a request for reconsideration or hearing on your behalf dated 
February 26, 2015, which enclosed additional copies of several of the aforementioned 
documents, and a copy of an additional supporting document from a physician: 

(vi) a medical certification dated October 23, 2013, in which Elzbieta J. Chobot-Sochet, 
M.D., certified that you were "born with [ambiguous] genitalia" which would classify 
you as "intersex." 

Subsequently, the Department learned that you applied for and were issued the following: 

(vii) a driver's license issued to you by the State of Colorado on February 24, 2015, valid 

through••••• 2020, listing your sex as female. 

As indicated on the passport application form, the Department recognizes and issues passports in 
two sexes, male and female. While the Department does accept a medical certification of an 

applicant's transition from one of these two sexes to the other, the Department is unaware of 
generally accepted medical standards for diagnosing and evaluating a transition to any sex other 
than male or female. Thus, the Department does not accept a medical certification that specifies 
transition to a sex other than male or female as evidence for the issuance of a passport. 

Additionally, the Department does not accept an amended birth certificate as evidence of a 
change in sex. Consistent with this policy, an amended birth certificate listing sex as "unknown" 

does not satisfy the Department's requirements for issuance of a passport reflecting a sex that 
differs from the sex established by the applicant's other evidence of identity and citizenship. 

Because we are unable to accommodate your request for a passport in a sex other than male or 
female, your passport application is denied. lfyou wish to obtain a passport in a sex consistent 
with the sex listed in your currently valid driver's license, you will need to submit a new 
application, provide all required evidence and information, and pay the appropriate fees. 

Sincerely, 

Bureau of Consular Affairs 
Passport Services Directorate 

cc: Paul D. Castillo, Lambda Legal Defense and Education Fund 

2 
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-• 
~ 
UNCLASSIFIED 
MEMORANDUM 

TO: 

THROUGH: 

FROM: 

SUBJECT: 

United States Department of State 

Wahington, D.C 20520 

May l, 2017 

CA/PPT - Regional Directors, Directors, Assistant Directors, 
Adjudication Managers, Fraud Program Managers, and Customer Service 
Managers 

CA/PPT/1 - Florence G. Fultz 

CA/PPT/S - Barry J. Conway Pjf/ 
Sex Designation Policy for U.S. Passports 

In 2015, a lawsuit, .zz»,m v. Kerry, No., 15-cv-02362-RBJ, was commenced against the 
Department in the United States District Court for the District of Colorado after the Department 
denied a U.S. passport to an applicant who stated that they were neither male nor female, but 
" intersex," and requested a U.S. passport with their sex designated as '"X." Since 2015, a couple 
of other applicants have requested issuance of a passport reflecting a sex other than male or 
female. 

A handful of countries allow passport applicants the option of selecting a sex other than 
male or female on their passport applications, and issue passports containing a third sex 
indicator, generally but not exclusively an "X". The technical specifications of the International 
Civil Aviation Organization (JCAO) provide for the issuance of travel documents, including 
passports, with a third sex marker, identified as "unspecified" and represented by an "X" in the 
printed zone, and a filler character (0 <") in the machine-readable zone. 

In light of the above and a November 22, 2016 decision of the court in ~ym to remand 
the case, the Deparbnent has re-evaluated its policy with respect to the designation of a bearer's 
sex on U.S. passports and passport applications, specifically, allowing only "M" and .. F,. sex 
designations in U.S. passports. Upcm careful consideration, the Department has determined to 
maintain its existing policy, which is described in existing 7 FAM 1340, ACCEPTANCE AND 
ADJUDICAT[ON OF PASSPORT APPLICATIONS, and 7 FAM 1300 APPENDIX M, 
GENDER CHANGE ("Appendix M"). For the benefit of Passport Adjudication Managers, 
Passport Adjudicators and other official.s, the policy may be summarized as follows: 

• The Department only issues passports with the sex designations .. M .. 
(male) and "F ' (female). 

• Every applicant for a passport must indicate their sex as either male or 
female by checking the appropriate box in the sex field of the 
application form. 

• Where an applicant indicates a sex on their application matching the 
sex designated consistently in the applicant's evidence of identity and 

UNCLASSIFIED 
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UNCLASSIFIED 
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citizenship (typically an original birth certificate and/or previous 
passport), the Department will issue a passport in the indicated sex, 
assuming the applicant otherwise establishes entitlement to a passport. 

• Where an applicant indicates a sex. on their passport application that 
does not match the sex designated in the applicant's evidence of 
identity and citizenship, or when the applicant's evidence of identity 
and citizenship is inconsistent, the applicant must provide a medical 
certification from a licensed physician that the applicant has 
undergone, or is undergoing. appropriate treabnent for transition to the 
new sex, male or female, as appropriate. Sex reassignment surgery is 
not a prerequisite for issuance of a passport in a new sex. 

The reasons for maintaining this policy are described below. 

Accuracy and Reliability of Passport as an Identity Docnment 

First. the Department's policy is necessary to ensure that the information contained in 
U.S. passports is accurate and verifiable, and thus to ensure the integrity of the U.S. passport as 
proof of identity and citizenship. 

In verifying the sex of a passport applicant to be designated on their passport, the 
Department does not itself conduct physical or medical examinations, but instead relies primarily 
on third-party documentation issued by state, municipal. and/or foreign country authorities,just 
as it does to establish other aspects of an applicant's identity. Such documents include, among 
others, birth certificates, driver's licenses, and government-issued non-driver identification cards. 

There are fifty-seven (57) U.S. jurisdictions that issue original birth certificates, identity 
cards and driver's licenses, and the Department is not aware of a single one with a policy 
providing for issuance of such documents bearing a sex other than male or female. Because the 
documentation that the Department relies upon to determine an applicant's sex exists in all, or 
almost all, cases io only two sexes, mate and female, the Department cannot unilaterally allow 
applicants to select a third option. Issuing passports bearing a sex that is not supported by 
underlying evidence ofidentity would compromise the Department's ability to ensure the 
accuracy and verifiability of the information in U.S. passports, and thus undermine the integrity 
of the U.S. passport as an identity document. 

The Department is aware that in a handful of individual cases in recent months, a few 
vital records authorities have issued amended birth certificates in a third sex, and that a very 
smaJl number of state courts have issued court orders recognizing a sex change to a sex other 
than male or female. The Department, however, does not rely on amended government-issued 
documents or court orders as evidence of a change of sex, regardless of the sex requested. This 
is because the requirements for amending the sex designated on a birth certificate, or for 
obtaining a court order changing a person's sex, vary significantly by jurisdiction in terms of 
whether, how, and on what evidentiary basis such a court order or amended document can be 
obtained. The Department is therefore unable to determine from such an amended document 
alone whether the applicant can meet its standard for documenting a change of sex. 

UNCLASSIFIED 
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Utility of an Applicant's Sex to Identify Persons Ineligible for Passports 

Second, the sex of a passport applicant is a vital data point in performing the adjudication 
of passports. for example, we deny applications and revoke passports for the reasons set (orth in 
22 C.F.R. §§ 51.60-51.62. IndividuaJs who may not be entitled to passports include those 
subject to outstanding felony arrest warrants, criminal court orders prohibiting them from leaving 
the country, or requests for extradition. The Department's name check clearance system and 
other systems used to verify the identity of applicants rely upon reliable sharing of accurate 
records from numerous government agencies (such as the SociaJ Security Administration, 
Department of the Treasury, the Department of Health and Human Services, and state and 
.federal law enforcement authorities) and the ability to reliably data-match with those sources. 
Sex is one of the primary data points used by these agencies in recordkeeping and ens~ 
accurate matches with the information contained within these databases as we adjudicate. As far 
as the Department is aware, aJl such agencies recognize only two sexes. 

Utility of the U.S. Passport and Passport Data for Law Enforcement and Other Purposes 

Third, in addition to their primary use to facilitate international travel, U.S. passports 
serve important secondary purposes as proof of identity and citizenship for state and local 
governments and a wide variety of other pubtic and private institutions. A U.S. passport is a 
uniquely reliable, and thus widely accepted, proof of identity for such purposes as issuing birth 
records, driver's licenses, identification cards, and vehicle registrations, as well as application 
and registration for employment, government benefits, education, medical treatment, financiaJ 
services, and many others. U.S passport data is shared with various federal and state agencies. 
The introduction of a new, third sex option in U.S. passport applications and Passport data 
systems could introduce verification difficulties in name checks and complicate automated data 
sharing among these other agencies. This would likely cause operational complications for those 
agencies as well, potentially impairing adjudication of social security benefits, immigration 
decisions, and other government functions. Adding a third sex marker to U.S. passports would 
thus cause operational complications for such entities, most if not all of which have designed 
their own systems to accommodate only two sexes. 

A particularly important aspect of these secondary purposes is the use of passport data for 
law enforcement. Law enforcement agencies make use of passport data for a wide range of 
purposes, from identifying crime victims and individuals in custody, to tracking or locating 
persons of interest when they apply for a passport or use a passport to enter the United States. 
When an individuaJ applies for or uses a U.S. passport, the Department (and/or U.S. Customs 
and Border Protection (CSP)) uses a computerized namecheck system that, among other things, 
identifies individuals who may be of interest to cowts and law enforcement agencies. 

An individual's sex is part of the biodata that is included in law enforcement and criminaJ 
justice computer systems used to make matches between travelers, passport applicants, and law 
enforcement database records that may pertain to them. To the best of the Department's 
knowledge, all U.S. law enforcement and criminal justice records use only male or female to 
identify the sex of individuaJs in their records. The compatibility of Passport systems with the 

UNCLASSIFJED 
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systems that make use of its data furthers law enforcement interests by facilitating data-matching 
of passport records with records in those systems. Adding a third sex designatiort to Passport 
systems would impair that compatibility, which could compromise law enforcement efforts to 
match, and thus identify, track, locate, contact, or arrest suspected or convicted criminals. 

Lack of Standards for Definin& a Third Sex as a Component of Identity 

Fourth. there is no generally accepted medical consensus as to how to define a third sex., 
making it unreliable as a component of identity. The Department recognizes that not all 
individuals live in the sex to which they were assigned at birth. Accordingly, the Department 
does issue U.S. passports bearing a sex that differs from the sex on an applicant's underlying 
evidence of identity. However, the Department does not issue passports based on an 
individual's gender identity (Le., their perception, or personal experience, of gender). 
Rather, the Department issues a passport in a new sex only when the applicant .. has had 
appropriate clinical treatment for gender transition to the new gender of either male or female.,. 
Although the Dc;,artment is aware that there are individuals whose gender identity is neither 
male nor female, the Department lacks a sound basis on which to make a reliable determination 
that such an individual has changed their sex to match that gender identity. 

When adjudicating passports, the Department lacks the medical expertise to assess 
whether an individual has bad "appropriate" clinical treabnent to warrant the issuance of an 
identity document in the new sex. Therefore, since 2010, the Department has relied on the 
signed certification of a licensed physician that the applicant has had appropriate treatment. The 
Department adopted Appendix M in 2010 based upon the development of a medical consensus 
that sex-reassignment surgery was not a necessary step for transition, and that what constituted 
appropriate treatment for gender dysphoria had become more individualized. As a result, the 
Department does not take a position on what treatment is "appropriate" for transition, but instead 
relies on the certification of a licensed physician that an individual's course of treatment was 
appropriate for transition to male or female, in light of the medical consensus that has developed 
overtime. 

Broadly, the goal of treatment in such cases is to alleviate the individual's ''gender 
dysphoria," typically by bringing their gender expression (physical, hormonal. and/or social) into 
alignment with their gender identity. "Appropriate'' treatment, therefore, is treatment that 
successfully accomplishes such alignment with respect to the particular individual. Based on this 
medical consensus. the Department accepts that when such alignment is achieved, as established. 
by the certification of a licensed physician that the individual's treatment is appropriate, it can 
rely on that certification to conclude that the individual bas transitioned to the new sex, and 
therefore the Department may issue a passport in the new sex. 

Review of recent expert declarations and medical literature confirms that there is no 
comparable consensus at this time as to the definition of a third sex, and therefore, what it would 

1 Examples of such other identities the Department bas encountered to date are "born inteniex, •• "transition to 
·• inlersex," and "transition to a nonbinary gender.' ' Other p088ibilities may be ''both male and female" and "neither 

male nor female," "genderfluid," .. genderqueer,." or others. 
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mean to align one's physical, hormonal, or social gender expression with such a new sex. This is 
partly due to the lack of consensus of what it means, biologically, for an individual to have a sex 
other than male or female. Rather, there are a number of genetic, hormonal and physiological 
conditions in which an individual is not easily classified as male or female ( often referred to as 
disorders of sexual development, or DSDs). These DSDs are highly distinct from one another, 
both as to their biological cause and as to their ~tation (i.e., whether the individual appears 
to be, and/or identifies as, male, female or neither).2 In other words, there is no single, biological 
set of traits described by the terms "intersex" or "non~binary." 

Thus, when a person• s gender identity is something other than male or female, there is no 
consensus in the medical community as to what treatment, if any, would be "appropriate'' for 
transition to such a third sex. Although applicants have submitted certifications from licensed 
physicians that they have ''had appropriate treatment for transition to" another gender identity, 
such a certification reflects only the views of the individual doctor who signed them. and are not 
founded in a common medical understanding on which the Department is able to rely for 
purposes of documenting such applicant's identity. 

Feasibility of adding a Third Sex Designation on U.S. Passpom 

Finally. altering Department systems to permit the issuance of passports with a third sex 
option would be expensive and time-consuming. At present, the Department's systems are 
incapable of printing a passport that does not include an "M" or "F' in both the printed and 
machin(}.readable areas of the passport. There is no work-around. To minimize the possibi1ity 
of fraudulently issued passports, the Department specifically designed its Passport systems so 
that the printed biodata page must exactly match the biodata contained in the system. There is 
no way to disable this feature. Where circumstances under which a passport was issued require 
clarification ofbiodata infonnation (such as an a/k/a), an endorsement may be added. 

Although the Department has not undertaken a level of effort (LOE) estimation on the 
time and cost to add a third sex designation option to the U.S. passport biodata page, the time 
and cost to do so is anticipated to be considerable. In addition to altering numerous systems 
within the Passport Directorate, other systems within the Bureau of Consular Affairs, including 
systems used by overseas posts, would also need to be updated to conform to such a change. In 
addition, other diverse systems within the Department of State (e.g., Human Resources) and in 
other federal agencies that rely on passport data (e.g .• Citizenship and Immigration Services 
(CIS) and CBP) would also require conforming updates to assure continued interoperability. 
These updates would have to be carefully coordinated, so that, for example, a data mismatch 
between. CBP and Department of State systems does not cause problems for U.S. citizens 
attempting to enter the United States. The degree of coordination required to assure continuing 
operations without intenuption, and the time and cost required to implement such coordination, 
should not be underestimated. 

Therefore, please continue to adjudicate applications consistent with the Department's 
binary sex policy. 

2 Most individuals with a DSD self-identify as either male or female, but many do not_ 
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7 FAM 1300 APPENDIX M 

GENDER CHANGE 
(CT:CON-551; 12-12-2014) 
(Office of Origin: CA/ OCS/ L) 

7 FAM 1310 APPENDIX M SUMMARY 
(CT:CON-541 ; 11-13-2014) 

a. This appendix provides policy and procedures that 
consular officers must follow in cases in which an a 
on the passport application different from the 
the submitted citizenship and/or identity evid 

b. This policy explains the need for medical certi censed physician 
he medical history of who has treated the applicant or revie 

the applicant regarding the change · 
identification and a photograph r 

ender, as he need for accurate 

is based on standards and recomm 
Association for Transgender Ith 
field by the American Med· A 

c, A passport is defined b A 
U.S.C. 1101(a)(30)) as "a 
showing the beare ' ig· 

applicant's current appearance. It 
ns of the World Professional 

ognized as the authority in this 

mmigration and Nationality Act) (8 
docu ent issued by competent authority 

nd nationality if any, which is valid for 
the entry of the 
integral part of 

a i country." An individual's gender is an 
ide ity. 

e. f gender trans!tion from a licensed physician as described 
pe ix M is the only documentation of gender change 
edical records are not to be requested. 

f. pplication for U.S. Passport" must be used initially as personal 
for execution is required. A change in gender is a change in the 

identity of e applicant, and the identification in the new name and gender 
must be presented. 

7 FAM 1300 Appendix M Page 1 of 9 
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7 FAM 1320 APPENDIX M DOCUMENTS TO BE 
SUBMITTED WITH FORM DS-11 PASSPORT 
APPLICATION 
(CT:CON-541 ; 11 -13-2014) 

a. Requirements for all elements of the Form DS-11 passport application aside 
from gender still apply, including: 

(1) Evidence of U.S. citizenship/nationality. The applic 
acceptable evidence of U.S. citizenship or nationality. 
"Acquisition and Retention of U.S. Citizenship and N 
applicant is not required to obtain an amended birth 
Consular Report of Birth (CRBA), or to request 
and Immigration Services (USCIS) issue a repl eme 
Naturalization/Citizenship reflecting the c e gend 
United States and the laws of other coun es va n wh 
birth certificate may be issued reflecting ender c 

(2) Evidence of i~entity. As with al pplicat 
asked to submit acceptable evi e of ident, in the new gender and 
name, if available. (See 7 F entity of the Passport Applicant".) 
However, state law and foreig ary as to whether a driver's license 
or other State governm ent may be issued reflecting a 
gender change. So, t ay ument her/his identity by 
submitting any oft cuments: 

(a) Acceptable,. for p urpos s, primary ID in the new gender (e.g., 
state issu ertificate of Naturalization/Citizenship); 

(b) ume (two or more) in the new gender. The U.S. 
Bureau of Consular Affairs Internet page provides 
pies of secondary evidence of identification. 

ID in the old gender. 

m of photographic identification must be presented; You 
the doctor's certification as the only evidence to identify an 

(3) raph. A recent photograph that reflects a good likeness of the 
applic t, and satisfactorily identifies the applicant must be submitted. 
The photograph must agree with the submitted identification evidence and 
reflect the applicant's current and true appearance (see also 7 FAM 1300 
Appendix E "Passport Photographs"); 

( 4) Passport Fee. All necessary passport fees must be submitted (see 7 FAM 
1300 Appendix G "Passport Fees"); 

(5) Name Change. If the applicant's name has been changed, either by court 

7 FAM 1300 Appendix M Page 2 of 9 
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order or through exclusive use for five years, he/she must present 
satisfactory evidence of the legal name change. Adjudication of the name 
change must be handled in accordance with requirements contained in 7 
FAM 1300 Appendix C "Names to Be Used in Passports". 

b. Medical Certification Accepted for Gender Change/Transition That Must 
be Submitted with the Passport Application. 

(1) A full validity U.S. passport will be issued reflecting a new ge der upon 
presentation of a signed original certification or statement, o office 
letterhead, from a licensed physician who has treated ap icant for 
his/her gender-related care or reviewed and evaluate r-related 
medical history of the applicant. 

NOTE: Such licensed physicians include Medi 
Doctors of Osteopathy (D.O.). (Not to be co 
Optometry (O.D.), whose certifications ar 
physicians may specialize in various m ing, but not 

logists, limited to, internists, endocrinologists, 
surgeons, psychiatrists, pediatricians, a 

Certifications from persons w 
acceptable. They include, 
assistants, nurse practitione 

re ot licen ysicians are not 
imited to psychologists, physician 

h pra titioners, licensed vocational 
nurse; registered nurs harmacists, are not 
acce table. 

The certification or elude the following information (See 
7 FAM 1300 Ap ndix 

(a) 

(b) 

ians in foreign countries must have a comparable 
e or certificate registration number. 

foreign licensed physician gender change requests, 
ass agencies/centers must scan copies of the application 

attach all submitted documents to Passport Services' 
Judication Policy Division (CA/PPT/S/A/AP) at "CA-PPT­

Adjudication-Suggestion-Box". CA/PPT/S/A/AP works with the 
Overseas Citizens Services' Office of Legal Affairs (CA/OCS/L) to 
verify the bona fides of the foreign-based licensed physician with 
the applicable post abroad. CA/PPT/S/A/AP will advise the 
passport agency/center of the outcome of post's verification as 
soon as possible. 

(iii) Posts must verify their own foreign-based licensed physicians or, 
if the statement is from a physician in another country, contact 
the post which covers that country for verification . 

7 FAM 1300 Appendix M Page 3 of 9 
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(d) Address and telephone number of the licensed physician; 

( e) Language stating that he/she has treated the applicant or has 
reviewed and evaluated the medical history of the applicant and that 
he/she has a doctor/patient relationship with the applicant; 

(f) Language stating the applicant has had appropriate clinical treatment 
for gender transition to the new gender of either male or female; and 

(g) Language stating "I declare under penalty of perjury un r the laws of 
the United States that the forgoing is true and correct." 

(2) For individuals who have just begun and may be in th 
gender transition process, a two year limited validit 
new gender will be issued upon presentation of the f 

(a) Information listed in paragraph l(a)-(e) a 

(b) Language stating the applicant is in t 
the new gender of either male or fe 

( c) Language stating "I declare under p 
the United States that the for ing is 

transition to 

nder the laws of 

(3) Faxed, e-mailed, or scanned p certifications are not 
acceptable. 

c. Adjudication Actions. 

(1) The passport specialis 
"gender change" · 
11) to record the re 
gender. Attach 

NOTE: Pas 
additional s 
a lica . 

offi ill annotate the application 
g Office Only" block of the Form DS-

ssuin e full validity passport in the new 
· ication to the application. 

consular officers must not ask for 
Is regarding the gender change from the 

(2) or consular officer will annotate the application 
(in the "For Issuing Office Only" block of the Form 

he reason for issuing the limited validity passport in the 
Attach the medical certification to the application when 
rts are issued in these cases: 

e endorsement code 46 for U.S. and Overseas Photodigitized 
sports (OPDP) issuance. Annotate the application "gender 

transition" to record the reason for the limited validity book in the new 
gender. (See 7 FAM 1300 Appendix B "Endorsement Codes" for 
appropriate code.) 

(b) Use endorsement code 109 in Emergency Photodigitized Passports 
(EPDPs) for urgent overseas cases where the applicant must travel 
immediately. Limit the EPDP to three months. (See 7 FAM 1300 
Appendix B for appropriate code.) 

7 FAM 1300 Appendix M Page 4 of 9 
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(3) An applicant will receive a passport for the remaining full validity period 

without further fee (except for expedited service), if: 

(a) He/she applies for the new passport within two years of issuance using 
Form DS-5504, Application for a U.S. Passport (Name Change, Data 
Correction, and Limited Passport Book Replacement); and 

(b) Meets the requirements of 7 FAM 1320 Appendix M paragraph a and 7 
FAM 1320 Appendix M paragraph b(l). 

(c) You must use endorsement code 3 (see 7 FAM 1300 App 
appropriate code) in all gender change replacement 

Example (for an adult)_: 

• The issuance date of the limited pas 

• The issuance date in the new full v aity 
automatically assigned by TOI 

II 

• However, the issuance date p 
must be that of the original, Ii 

sement code 
"July 31, 

2010. " 

• The expiration date 
years from the iss 
passport book, min 

( 4) If the applicant has n 
the appropriate let 
Information Reques 

ested medical certification, use 
uage for overseas posts) available in 
in corresponding with the passport 

ndix T "Information Request Letters and applicant. (Se FA 
Information 

(5) ppli nt applies for a new passport and gender 
mpleted, the applicant must submit a new 

allowing the same information and licensure 
1320 Appendix M, paragraph b (1) above, reflecting 

""lil~still is in the process of gender transition . The 
ust e made on a Form DS-11, with appropriate identity, 

passport fees submitted. Another two-year limited validity 
be issued. 

(6) If an plicant is renewing his/her passport, but is applying for the renewal 
in a new gender, the applicant must use Form DS-11, and submit medical 
certification, including all elements previously indicated in 7 FAM 1320 
Appendix M paragraph b. An amended birth certificate in the new gender 
is not acceptable evidence to issue the passport in the new gender. 

(7) If an applicant who already has been issued a passport in a new gender 
requests issuance of a passport in the birth gender, a certification under 
penalty of perjury from a licensed physician who has treated the applicant 

7 FAM 1300 Appendix M Page 5 of 9 
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or reviewed and evaluated the medical history of applicant for transition 
back to the birth gender, is required. The statement must include all the 
elements previously stated in 7 FAM 1320 Appendix M paragraph b(l). 
The same procedures for adjudication and issuance of full validity (gender 
change) or limited validity (gender tra·nsition) passports apply if the 
applicant is returning to the birth gender (see also 7 FAM 1320 Appendix M 
paragraph c.) 

7 FAM 1330 APPENDIX M CONVERSA 
WITJ-1 PASSPORT APPLICANTS SEE 
DOCUMENT GENDER TRANSITIO 
{CT:CON-334; 06-10-2010) 

a. As with all passport applicants, you must bes 
times. 

b. Refer to the applicant by the pronoun appropr 

c. Ask only appropriate questions regar 
citizenship and identity of the appl" 

7 FAM 1340 APPE 
REPORTS OF BI 

DING GENDER IN 

The Form FS-240, 
of America, can b 
( CA/PPT /S/TO/RS 
requiremen 
amending 
Abroad fa 
Bureau 
are dire 
dual addr 

f rth Abroad of Citizen of the United States 
ital Records Section of Passport Services 

he change in gender. The same documentary 
endix for passport services are the same for 

-240. (See 7 FAM 1440, Consular Report of Birth 
- 1 1zen National of the United States of America.) See 

Internet Information on amending an FS-240. Inquirers 
t Passport Services' Vital Records Section, using the below 
physical and P.O. box address, and the nine-digit zip code. 

U.S. Department of State 
Record Services Division 
CA/PPT /S/TO/RS 
44132 Mercure Cir 
PO Box 1213 
Sterling, VA 20166-1213 
Tele hone ublic : 202-485-8300 
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Fax: 202-485-8302 

7 FAM 1350 APPENDIX M INTERSEX 
CONDITIONS (DISORDERS OF SEX 
DEVELOPMENT) 
(CT:CON-541 ; 11-13-2014) 

a. "Intersex" is a condition in which a person is born 
anatomy and/or chromosomal pattern that does n 
male or female. 

b. Birth documentation is often not updated to nder. The 
applicant, or his/her applying parents in the c ild, must provide 
a statement from a licensed physician o has applicant for his/her 
gender-related care or reviewed an alu ted th r-related medical 
history of the applicant. The stat include all the information 
required in 7 FAM 1320 Appendix aph (1), adjusting the language to 
reflect the intersex condition sp er correction to either male or 
female. In the case of a · a mg parent also must submit a 
signed statement confir i orrection to either male or female. 
These statements must passport application. 

C. g parent, provides the statements 
r Ii n his/her birth documentation will 
liste in the passport. 

7 FAM 
ORI 

DIX M GENDER ERRORS IN 
H CERTIFICATE 

a. If an ap ant advises that the gender on his/her birth document mistakenly 
lists the ng gender due to typographical error, and there is sufficient time 
before the isted departure date, refer the applicant to the appropriate issuing 
vital records office to have the error corrected. 

b. If the departure date is imminent, you may issue a limited one year validity 
passport, listing the applicant's requested gender, using endorsement code 46 
(see 7 FAM 1300 Appendix B.) A corrected certified copy of the amended birth 
document will be required before issuance of a full validity passport in the 
requested gender. 
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7 FAM 1370 APPENDIX M QUESTIONS 
(CT:CON-464; 06-17-2013) 

a. Passport agencies and centers must contact CA-PPT-Adjudication-Suggestion­
Box@state.gov for specific guidance. 

b. U.S. embassies and consulates must contact Ask-OCS-L@state.gov for specific 
guidanc~. 

7 FAM 1380 APPENDIX M 
M UNASSIGNED 

7 FAM 1300 Appendi 
Model Letter for Licensed Ph 

1 
rtifying to 

nge the Applicant' end 

Licensed Physician's Letterh 
(Physician's Address and T 

I, (physician's full nam , (p 
(issuing U.S. State/F 
physician of (nam 
whom I have trea 
whose medica ist 

med1 al license or certificate number), 
y o dical license/certificate), am the 

, w1 w om I have a doctor/patient relationship and 
horn have a doctor/patient relationship and 

·ewed and evaluated). 

ropriate clinical treatment for gender transition to 
gender male or female). 

(Name o 
new gende 
only when t 
transition.) 

the process of gender transition to the new gender (specify 
ale female). (NOTE TO PHYSICIAN ONLY: Use this sentence 
patient has just begun or is in the early stages of his or her gender 

I declare under penalty of perjury under the laws of the United States that the 
forgoing is true and correct. 

Signature of Physician 
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Typed Name of Physician 

Date 
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