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From: Sheridan McCaffree smccaffree @ruso.edu
Subject: RE: The Discrimination...
Date: April 27,2011 at 4:01 PM
To: "Richard Ogden™ rco@lawokc.com

We are working on this and will get back to you.

Sheridan McCaffree

Executive Director

Regional University System of Oklahoma
3555 NW 58th St., Suite 320

Oklahoma City, Oklahoma 73112

From: Richard Ogden [mailto:rco@lawokc.com]
Sent: Wednesday, April 27, 2011 10:10 AM

To: smccaffree@ruso.edu; cbabb@ruso.edu
Subject: RE: The Discrimination...

Sheridan and Charlie,

Please ask Southeastern to get me their policies dealing with application for tenure and the process of
review of the tenure application, specifically the policy dealing with the vote of the Faculty Tenure
Committee and the recommendation process to the Dean, Provost and President. More particularly I
am interested in know what the vote was from the committee and what *“ Compelling Reasons or
Exceptional Case ” were found by the administration to disregard the recommendation of the committee.

Frankly, from reading the memo Charlie sent me on Monday, I did not see anything that seemed
exceptional or compelling. The administration seemed to have a different opinion from the faculty
committee, but that does not seem to rise to the standard set forth in the policy (if that is what the policy
says) in order to override the recommendation of the Faculty Tenure Committee.

I would also like to know how many times in the past three years the administration, and in particular
Dean McMillan, overruled the recommendation of the Faculty Tenure Committee.

There are several things reported, which if true even in part, give me great concern. It does not impress
me that Dean McMillan asked Professor Tudor to (as a favor to her) withdraw here application for
tenure so as to improve her academic portfolio. This seems not to be consistent with the
recommendation of the faculty committee for tenure.

I have read quite a bit of material and none of it has thus far answered these questions:

1.
2.
3.

What Compelling Reasons were there to overrule the Faculty Tenure Committee?

How many times in the past three years has this occurred?

What are the policies in place now dealing with the process for tenure involving the Faculty
Tenure Committee, now and at the time Dr. Tudor made her application?

Where other Professors recommended for tenure with similar academic portfolios?

If this was such a clear case for not recommending tenure to the regents, then how is it that
the faculty voted unanimously in support of Dr. Tudor for tenure and for her to be allowed to
reapply for tenure?

Who was the chair of the Faculty Tenure and Promotion Committee at the time of Professor
Tudor ’ s application in 2010? Who was the chair of the Grievance Committee? And who was
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the chair of the Faculty Senate at the time of the unanimous vote asking the administration to
allow Professor Tudor to reapply for tenure?

I appreciate Charlie getting the opinion of other attorneys, as it must have seemed that this was a
potential problem. I doubt that opinions from other attorneys are solicited routinely. That being said,
I feel somewhat frustrated that I found out about this on Monday. Yesterday , Ireceived a call from the
ACLU and they advised that they had been made aware of this a week ago. So this problem has been in
the public sphere for over a week and in our private realm for over a year.

At this point in time, we need to deal with the issues. I doubt the press is at all going to be satisfied
with an answer to the effect that “ we did everything right ” . If the policy dealing with
recommendations from the Faculty Tenure Committee required “ Compelling Reasons or an Exceptional
Case ” to overrule their recommendations, I have yet to see the “ Compelling Reasons ™ or this to be an
“ Exceptional Case ” . I asked President Meeks to give me the reasons for Professor Tudor ’ s denial of
tenure and her termination, he told me that there were very good reasons and that I could be assured of
that. I frankly thought there was some other problem that I would see from the paperwork other than a
disagreement with the Faculty Tenure and Promotions Committee as to whether or not Professor Tudor ’
s academic portfolio meet the standards for tenure.

Please see if you can get me the answers to the questions above. I appreciate your work. I intend to
stay engaged in this matter. Thank you for your assistance.

Richard

From: smccaffree@ruso.edu [mailto:smccaffree @ruso.edu]
Sent: Wednesday, April 27,2011 9:03 AM

To: rco@lawokc.com

Cc: Charlie Babb

Subject: FW: The Discrimination...

Regent Ogden:
FYI --The message below is from the same person I talked to on the phone last night.

Sheridan McCaffree

Executive Director

Regional University System of Oklahoma
3555 NW 58th St., Suite 320

Oklahoma City, Oklahoma 73112

From: Niloc Namgews [mailto:jfalconcrest@gmail.com]
Sent: Tuesday, April 26,2011 4:55 PM

To: smccaffree@ruso.edu

Subject: The Discrimination...

By your staff does not go unnoticed. Healthy piece of advice for the New World (You know, the one
where EVERYONE can see what you're up to): Dr. Douglas McMillan's actions, choosing to let his
personal beliefs encroach upon and harm his working environment, are being aired, quite publicly, and
this will come back around to bite your educational institution. No longer can this type of thing go on
behind the scenes. Your actions will be brought to light, and exposed. I will personally do my part to
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ensure this. Understand that people from all walks of life will stand in solidarity against this type of
behavior. Discrimination against one hurts us all. Give Dr. Tudor her tenure back sirs. It is the right
thing to do.

-Johnathan F.

No virus found in this message.
Checked by AVG - www.avg.com
Version: 10.0.1209 / Virus Database: 1500/3600 - Release Date: 04/27/11
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Oklahoma State Senate

SENATOR ANDREW RICE
District 46

PHONE: {405) 521-5610
E-Mail: rice@cksenate.gov

522 STATE CAPITOL
2300 N. LINCOLN
OKLAHOMA CITY, OK
73105-4808

April 28,2011

Sheridan McCaffree

Executive Directions

Regional University System of Oklahoma
3555 NW 58th Suite 320

Oklahoma City, OK 73112

Dear Sheridan:

[ am troubled to learn about Professor Rachel Tudor’s denial of tenure for what appears to be
discriminatory motives. The administration of Southeaster may have violated established
policies and procedures in the review of Dr. Tudor’s application for tenure and promotion.

As a legislative leader, I expect the RUSO regents to take this matter of a possible civil rights
violation seriously.

1 look forward to seeing a more transparent account of why the administration at Southeastern
surprisingly overrule the will of the faculty in this instance.

Sincerely,

(Lo fen

SENATOR ANDREW RICE
Democratic Leader

522 State Capitol Building

2300 N. Lincoln Blvd.

Oklahoma City, OK 73105-4308
405-521-5610

CC: Dr. Rachel Tudor
President Larry Minks

! '
Defs' App'x Vol.7 - 1739 PI001273
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From: Sheridan McCaffree smccaffree @ruso.edu
Subject: FW: Tenure and Promotion
Date: April 27,2011 at 4:14 PM
To: "Richard Ogden" rco@lawokc.com

fyi

Sheridan McCaffree

Executive Director

Regional University System of Oklahoma
3555 NW 58th St., Suite 320

Oklahoma City, Oklahoma 73112

From: Frank Akehurst [mailto:akehurstfrp@hotmail.com]
Sent: Wednesday, April 27, 2011 11:51 AM

To: smccaffree@ruso.edu

Subject: Tenure and Promotion

Ladies and Gentlemen of the Regents of the Regional University System of Oklahoma:

It has come to my attention that a probationary faculty member at Southeastern
Oklahoma State University has been denied tenure and even instructed not to reapply for
tenure. This is Professor Rachel Tudor. Her record sounds like one that would be
sufficient for promotion and tenure at my university, the University of Minnesota. I have
heard about this matter only from Professor Tudor's side, but what she says is alarming
and if true it reflects badly on the university and its president.

For many years, at the University of Minnesota, I was a member of the Senate Judicial
Committee, which heard grievances, including those from faculty members denied
tenure. As a chair of grievance hearing panels, and a member of such, I had to ensure
that standards and procedures were followed, and that grievants were afforded a fair
hearing. It appears that this was not the case when the recommendation on this matter,
as passed by the local University grievance committee and even by the faculty Senate,
was overturned by the president without credible reasons.

I hope that the Regents can make a fair inquiry into this matter, and do what is right. You
have to deal with the president on a regular basis, and no doubt want to keep that
relation cordial; if the president's action was justified and unbiased, you can discover
that. If not, and especially if the president's decision can be traced to impermissible
prejudice, then you need to rectify Professor Tudor's situation, and ensure that any
further consideration of her tenure is conducted in a manner that is above reproach,
which probably means that the president must recuse himself from further participation
in the decision making.

With best wishes for the future of your Oklahoma State Universities in these difficult
times,
RUSOEMAIL465
Defs' App'x Vol.7 - 1740
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Respectfully, F. R. P. Akehurst

E R. P. (Ron) Akehurst, Eden Prairie, Minnesota, USA
Emeritus Professor of French
University of Minnesota

tel home (952) 934 2027
cell. (612) 987 5511

Defs' App'x Vol.7 - 1741
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From: Sheridan McCaffree smccaffree @ruso.edu
Subject: FW: unjust termination
Date: April 29, 2011 at 10:23 AM
To: "Richard Ogden" rco@lawokc.com

fyi

Sheridan McCaffree

Executive Director

Regional University System of Oklahoma
3555 NW 58th St., Suite 320

Oklahoma City, Oklahoma 73112

From: Carolyn J Eichner [mailto:eichner@uwm.edu]
Sent: Thursday, April 28, 2011 2:01 PM

To: smccaffree@ruso.edu

Subject: unjust termination

Dear Sheridan McCaffree,

Filed 10/13/17 Page 5 of 10

I am writing to express my outrage at your university's recent decision to deny tenure to a highly
qualified and clearly tenurable professor, Rachel Tudor. Denying a scholar tenure based on a
rejection of her " lifestyle " is shameful. Not only are you a university, and thus assumed to be an
arena for inquiry and ideas, but you are at state university - and thus should be held to an even
higher standard than a private institution. But rather than creating an environment that
encourages openness, you have created one that fosters narrowness and prejudice. If I were
employed at Southeastern Oklahoma State, I would be mortified at such a horrifically biased
tenure denial. What sort of standards do you uphold at your institution?

Sincerely,

Carolyn J. Eichner

Associate Professor

Department of History and Center for Women's Studies
University of Wisconsin-Milwaukee

Milwaukee, WI 53201

eichner@uwm.edu

Defs' App'x Vol.7 - 1742
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From: Sheridan McCaffree smccaffree@ruso.edu
Subject: FW: Discrimination against Prof. Rachel Tudor
Date: May 10, 2011 at 3:10 PM
To: "Lauren Eichinger" leichinger@ruso.edu

Sheridan McCaffree

Executive Director

Regional University System of Oklahoma
3555 NW 58th St., Suite 320

Oklahoma City, Oklahoma 73112

From: jeremyrshipley@gmail.com [mailto:jeremyrshipley@gmail.com] On Behalf Of Jeremy Shipley
Sent: Sunday, May 01, 2011 12:59 PM

To: smccaffree@ruso.edu

Subject: Discrimination against Prof. Rachel Tudor

Dear Sir,

I am writing concerning the outrageous case of discrimination in the tenure review process for
Prof. Tudor. As I am sure you are well aware of the details of the case I will not review them here.
I believe firmly that the scholarly opinion of the Faculty Tenure and Promotion Committee should
be adhered to. The personal religious beliefs of the VP of academic affairs, Dr. Douglas McMillan
should have no bearing on the tenure review process. [ urge you to begin an investigation into the
undo influencing of that process by Dr. McMillan and to take appropriate action, up to and
including firing, of individuals that have let their personal beliefs interfere with their professional
conduct as university administrators.

Sincerely,
Jeremy Shipley

Jeremy Shipley

Ballard and Seashore Doctoral Research Fellow
Department of Philosophy

The University of lowa

http://uiowa.academia.edu/JeremyShipley/About
jeremy-shipley@uiowa.edu
jeremyrshipley@gmail.com

847-732-4513

RUSOEMAIL1933
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From: Sheridan McCaffree smccaffree@ruso.edu
Subject: FW: Discrimination against Prof. Rachel Tudor
Date: May 02, 2011 at 10:41 AM
To: "Richard Ogden" rco@lawokc.com
Cc: cbabb@ruso.edu

fyi

Sheridan McCaffree

Executive Director

Regional University System of Oklahoma
3555 NW 58th St., Suite 320

Oklahoma City, Oklahoma 73112

From: jeremyrshipley@gmail.com [mailto:jeremyrshipley@gmail.com] On Behalf Of Jeremy Shipley
Sent: Sunday, May 01, 2011 12:59 PM

To: smccaffree@ruso.edu

Subject: Discrimination against Prof. Rachel Tudor

Dear Sir,

I am writing concerning the outrageous case of discrimination in the tenure review process for
Prof. Tudor. As I am sure you are well aware of the details of the case I will not review them here.
I believe firmly that the scholarly opinion of the Faculty Tenure and Promotion Committee should
be adhered to. The personal religious beliefs of the VP of academic affairs, Dr. Douglas McMillan
should have no bearing on the tenure review process. [ urge you to begin an investigation into the
undo influencing of that process by Dr. McMillan and to take appropriate action, up to and
including firing, of individuals that have let their personal beliefs interfere with their professional
conduct as university administrators.

Sincerely,
Jeremy Shipley

Jeremy Shipley

Ballard and Seashore Doctoral Research Fellow
Department of Philosophy

The University of lowa

http://uiowa.academia.edu/JeremyShipley/About
jeremy-shipley@uiowa.edu
jeremyrshipley@gmail.com

847-732-4513

RUSO EMAIL353
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From: Sheridan McCaffree smccaffree @ruso.edu
Subject: FW: Disgraceful Behavior at Southeastern Oklahoma State University
Date: May 06, 2011 at 12:05 PM
To: "Richard Ogden" rco@lawokc.com

Sheridan McCaffree

Executive Director

Regional University System of Oklahoma
3555 NW 58th St., Suite 320

Oklahoma City, Oklahoma 73112

From: Clayton Alsup [mailto:mystdni@gmail.com]

Sent: Tuesday, May 03, 2011 3:09 PM

To: smccaffree@ruso.edu

Subject: Disgraceful Behavior at Southeastern Oklahoma State University

Dear Ms. McCaffree,

The treatment of Rachel Tudor is abominable, however legal it might be. As a graduate student
who plans to stay in academia for a career, [ will have many occasions in the future to express my
opinions to students about places where they might continue their education. While I would have
said nothing against Oklahoma's public universities in the past, I can assure you that, for the rest of
my career until such behavior is rectified, I will inform students, colleagues, and anyone else who
might listen that Oklahoma would appear to be a bastion of ignorance, bigotry, and immorality and
that I could not in good conscience recommend anyone attend or work for its schools. Perhaps
those in your state might feel differently today, but I assure you attitudes will change, and this will
be a permanent blotch on your memory. Act quickly to remedy this situation and perhaps you can
come out of this on the moral high ground. Otherwise, I hope you are content to be defined by
your prejudice.

Sincerely,
Clayton Alsup

RUSOEMAIL354
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From: Sheridan McCaffree smccaffree @ruso.edu
Subject: FW: Request for fair treatment
Date: May 06, 2011 at 5:24 PM
To: "Connie Reilly" bcreilly@sbcglobal.net

fyi

Sheridan McCaffree

Executive Director

Regional University System of Oklahoma
3555 NW 58th St., Suite 320

Oklahoma City, Oklahoma 73112

From: Therese Quinn [mailto:tquinn@saic.edu]
Sent: Friday, May 06, 2011 3:33 PM
To: smccaffree @ruso.edu

Subject: Request for fair treatment

Dear colleague: I have just heard the shocking news that a hard-

working and awarded professor has been denied tenure and a contract
because of her gender identity. This is a terrible breach of human

rights. I am writing to request that the Governing Board of the

Regional System of Oklahoma direct Larry Minks to respect the decision

of the Faculty Appellate Committee,and honor the resolution passed by

the Faculty Senate to renew Dr. Rachel Tudor's contract.

Defs' App'x Vol.7 - 1746
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Sincerely,

Therese Quinn

SAIC AAUP: Academic Freedom for a Free Society

Facebook group: http://www.facebook.com/?ref=logo#!/group.php?

21d=55468351323

Wiki: http://saicaaup.wikispaces.com

RUSOEMAIL452
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Exhibit 39
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Wi e ' t

Lucrstia Scoufos

rom: Randy Prus E——
sent: Friday, October 01, 2010 10:36 AM m i
To: Lucretia Scoufos ¥ PLAINTIFF'S
Subject: Tenure & Promotion Committess EXHIBIT
Attachments: Tenure Promotion Committeas F 2040, docx =9 / 5‘5—-’

—_————

Dean Scoufos,
Attached is the roster for the Tenure & Promotmn Committees for Dr. Barker and Dr, Tudor,

Dr. Randy Prus

Professar & Chair

English, Humanltles, & Languages
Morrison Hall 326

1405 N, Fourth Ave, PM8 4050
Durant, Oklahoma 74701-0609

Phona: (580) 745-2582
Fax: (580) 745-7406

[ElLEICOPY

Defs' App'x Vol.7 - 1749 EEOCG00867
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Exhibit 40
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SOUTHEASTERN

A CENTURY OF BUILDING FUTURES

7 April 2010

President Larry Minks:

I would appreciate the opportunity to meet with you to discuss my application for tenure
and promotion. We have not had an opportunity to visit during my years of service here,
therefore I would like to invite you to meet with me in person and ask any relevant
questions you may have about my service to Southeastern and how [ may contribute to

the success of the university in the future. I look forward to hearing from you soon.

Sincerely,

Vorch | Pt

Dr. Rachel Tudor

DEPARTMENT OF ENGLISH, HUMANITIES & LLANGUAGES

SOUTHEASTERN OKLAHOMA STATE UNIVERSITY

1405 N. FourTH AVE., PMB 4127 « Durant, OK 74701-0609  580-745-2066 * Fax 580-745-7406 -

Defs' App'x Vol.7 - 1753
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Exhibit 42
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\ f ' o
! -

Lucretia Scoufos

From: . Lucretla Scoufos

‘ant: Monday, January 03, 2011 2:11 PM
108 Ross Walkup '
Attachments: Scoufos. pdf

Ross, hete is Dr, Mischo's recommendation for Dr, Tudor. He did not write a letter, but included only this form
that is required by President Mhiks and suffices for a letter of recommendation,

Also included are my letter and evaluation summary regarding Dr, Tudor’s 2009-10 request for promotion and
lenure, '

If I can be of further help, please advise me accordingly,

Lucrstia

Lucretia Scoufos, Ci.O.
Dean, The Schiool of Arks & Sciences
Professor of Communication
1405 N. 4th Avenue, CMB 4107
Ourant, OK, 74701
Tollfreel-800-435-1327 exf. 2278

b 580.745.2278 :
T 580,745, 7476

PLAINTIFF'S
EXHIBIT

129

| FILEICOPY
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NAME

DEPARTMENT

CURRENT RANK AND LAST PROMOTION DATE Assfstant Professer

SQUTHEASTERN OKLAHOMA STATE UNIVERSITY

FACULTY PROMOTION AND TENURE EVALUATION SUMNARY

English, Humanitles, & Languages:

CONFIRENTIAL ANALYSIS WDRKSHEET

Dy, Rachel Tudor

HIGHEST DEGREE HELD FhD,
YRARS OF SERVICE AT $05U THROUGH CURRENT YEAR, &
YEARS OF UﬁIVERSIW EXPERIENCE PRIOR TO SOSL 4

OTHER RELEVANT EXPERIENCE

NA,

% PLEASE STATE IN COMMENTS SECTION FACTUAL EVIDENCE ONLY

PERFORMANCE EVALUATION

CATEGORY

CRITICAL

NEEDRS
IMPROVEMENT | PROFICIENT | COMMENDABLE | OUTSTANDING

1. EFFECTIVE
CLASSROOM
TEACHING

COMMENTS:

OBLER colrsa on SE campus
Commendable student evaluations of taaching

[2.5CHOLARSHIE

COMMENTS:

One article fecently accepted for publlcation In peer-reviewed Journal
- Numerous craptive works

Y e *

IFILEICOPY
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NEEDS
CATEGORY CRITICAY, IMPROVEMENT : PROFICIENT | COMMENDABLE | OUTSTANDING

3, SERVICE 10
INSTITUTION, - X
PROFESSION

L__ANDPUBLIC .

COMMENTS:

Native Amerfean Symposium Commities
Chalr, Dapartrmant POAR Committes

4. RERE CLOF
NONTEACHING
ADMINISTRATIVE
OUTIES/

) ASSIGMENTS

COMMENTS;

. RECOMMENDATION:

Recomimend for tenurg and promotion to Assodlate Professor

My St I~ RUAINY

. John Brett Mischo, Chalr Pate

FILE| COPY -

OAG/DLC/USA v. SOSU - CIV-15-324/001134
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W ey
%ﬁ”ﬁ{ OrmcE or THE DEAN 5

HCHOOL OF ARTE AND SCIENGES
BOUTHEASTERN ORLAHOMA STATE UNIVERSITY
J405 N POURTE AVE, PMB 4107

DunANT QK 74701-0608

5R0-144-2634
Pax 580-745-7475
WywwW. s e nu

To;  Douglas McMillap
nterim Vice Prasident for Academic Affairs

From! Lucraetia C. Scoufos
Dean, Schoof of ARS R Soances

_ Dater lanuary 12, 2010

Subjact: Recommendation to deny'tenure and to give Rachel }. Tudor, Ph.D,, a one-year terminal
appointment at the rank of Asslstant Profassar In the Departmant of English, Humanitles and
tanguages for the 2010-2011 Academic Year

Although thera Is evidenca that Dr. Tudor Is a generally effactive classroom teachar, her racord of scholarship,
In my view, falls well short of the noteworthy achlevement required for promotion to Associate Professor with

| jtenure, Since coming fo Southeastern, there appears to be only one peer-raviewad paper submitted for
pubiication, which has been accepted, but not yet published,

Likewtse, there 5 fittle documentation of service activity in Dr, Tudor's portfolio, other than routina
departmental assignments, She was elected to the Faculty Senate in 2008, and has served one semester,

Dr, Tudor's portfollo appears to be incomplete, In addition te lack of documentation of service activity, there

are no letters of recommendation from tenured faculty members in ber departmant. The single sentenca i
recommendations for promotion and tenire from the departmental committee and the chair fall to give any ;
fustification for the recommendation for promotion and tenure, ;

Therefore, based on the avallable docwmentatlon, 1 am unable to recommend Dr. Rachal 1) Tudor for
promoetion to Associate Professar or for tenure, My recommendatlian is that she-be given a one-year, terminal '
appoiniment for the 2010-2011 academic year.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA
et al.
Plaintiff

SOUTHEASTERN OKLAHOMA
STATE UNIVERSITY et al.

)
)
)
)
VS. ) CASE NO. 5:15-CV-00324-C
)
)
)
Defendant )

ORAL DEPOSITION
DR. CHARLES WEINER
March 11, 2016

ORAL DEPOSITION OF DR. CHARLES WEINER, produced
as a witness at the instance of the Plaintiff and
duly sworn, was taken in the above-styled and
numbered cause on the 11th day of March, 2016, from
8:38 a.m. to 2:27 p.m., before Cheryl Duncan,
Certified Shorthand Reporter i1n and for the State of
Texas, reported by computerized stenotype machine at
the offices of U.S. Attorney"s Office, 600 E. Taylor
Street, Suite 2000, Sherman, Texas, pursuant to the
Federal Rules of Civil Procedure and the provisions
stated on the record or attached hereto.
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Page 36
1 A Verbally.
2 Q. Do you remember by who?
3 A. Bridgette Hamill.
4 Q- Do you think that was i1n about the year
5| 20077
6 A. Probably. Yes.
7 Q- Did you have any conversations with anybody
8 | about Dr. Tudor®"s gender transition?
9 A. Yes.
10 Q- Who did you talk to about i1t?
11 A. Dean Scoufos.
12 Q. Anyone else?
13 A. No.
14 Q. When was this conversation with Dean
15 | Scoufos?
16 A. Around the time that she applied for
17 | tenure.
18 Q- "She"™ being Dr. Tudor?
19 A. Dr. Tudor.
20 Q- And where were you when you spoke to
21 | Dr. Scoufos about Dr. Tudor®"s gender transition?
22 A. Either in my office or her office, | don"t
23 | remember which one.
24 Q. Was there anyone else there?
25 A. No .
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Page 37
1 Q- What was discussed during that conversation
2 | about Dr. Tudor®s gender transition?
3 A. Just that she didn"t know, she was not
4 | aware of the transgender issue.
5 Q- Dr. Scoufos?
6 A. Yes.
7 Q- What did you say, 1f anything, about
8 | Dr. Tudor®s gender transition during that
9 | conversation?
10 A. Just that she had -- you know, just that it
11 | had been brought to my attention.
12 Q- Was there anything else that you remember
13 | being discussed about Dr. Tudor during that
14 | conversation?
15 A. No. Nothing egregious.
16 Q. wWell, anything at all?
17 A. I -- you know, just, just whatever
18 | discussion ensued, you know as to, you know -- ensued
19| as to -- you know, of the happenings and stuff. But
20 | nothing, nothing that would lend itself to me coming
21 | to a conclusion about anything, so...
22 Q. What do you mean "the happenings"?
23 A. Of her, of her having -- you know, being a
24 | transgender.
25 Q- Do you remember anything more about the
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Page 38

1| discussion of those happenings?

2 A. No.

3 Q.- Did you talk at all about Dr. Tudor®s

4 | application for tenure during that conversation?

) A. No.

6 Q- Do you remember anyone having a negative

7 | reaction to Dr. Tudor®"s transition, gender

8 | transition?

9 A. No -

10 MR. JOSEPH: Object to the form.

11 Q- Did you -- do you have any information

12 | about the reaction of anybody to Dr. Tudor®"s gender
13 | transition?

14 A No.

15 Q- Did you know anyone at Southeastern who had
16 | any moral objection to transgender people?

17 MR. JOSEPH: Object to the form.

18 A. No.

19 Q- Did you know anyone at Southeastern who had
20 | any religious objection to transgender people?
21 MR. JOSEPH: Object to the form.
22 A. Can you rephrase the question?
23 Q. Did you know anyone at Southeastern who had
24 | religious beliefs that made i1t difficult for them to
25 | be accepting of transgender people?
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Page 39
1 A. No.
2 Q- Did you ever speak with anybody about the
3 | issue of what restroom Dr. Tudor would use after her
4 | gender transition?
5 A. Yes.
6 Q- Who is that?
7 A. I, 1 cannot recall.
8 Q.- What was discussed?
9 A. That there were people -- there were female
10 | professors who were concerned about her using the
11 | female bathroom on the third floor.
12 Q. And when did you hear those -- about those
13 | concerns?
14 A. I don"t remember.
15 Q Do you remember who raised those concerns?
16 A. No.
17 Q Did these female professors work in the
18 | same building as Dr. Tudor?
19 A. Yes.
20 Q- Do you remember what department they worked
21| in?
22 A. The department she was in.
23 Q. Do you remember if they were tenured
24 | professors?
25 A. I don"t remember.
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Page 40
1 (Brief interruption)
2 Q- Do you remember what these female
3 | professors were concerned about with respect to
4 | Dr. Tudor using the women®s restroom?
5 A. They didn"t -- they did not believe at the
6 | time that she had made the conversion.
7 Q- By "conversion,”™ do you mean sex
8 | reassignment surgery?
9 A. Yes.
10 Q.- And did you have an understanding of why
11 | that was Important to them?
12 A. Yes.
13 Q. Why was it?
14 A. Because they were concerned.
15 Q- Right. But do you have any understanding
16 | of why they were concerned about using a restroom
17 | with Dr. Tudor before she had had sex reassignment
18 | surgery?
19 A. They thought she was still a man.
20 Q- Was anything done to address those
21 | professors®™ concerns?
22 A. Yes.
23 Q- What was that?
24 A. To ask Dr. Tudor to use the bathroom on the
25 | second floor, unisex bathroom on the second floor.
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Page 41
1 Q- Do you know who asked her to do that?
2 A. I think Cathy Conway asked her to do it.
3 Q- How did you hear that Cathy Conway had
4 | asked Dr. Tudor to use the -- unisex restroom, |
5| think you said?
6 A. Yes.
7 MR. JOSEPH: Object to the form.
8 Q. Let me state the question over, since
9 | there®"s an objection.
10 How did you learn that Cathy Conway
11 | had asked Dr. Tudor to use the unisex bathroom?
12 MR. JOSEPH: Object to the form.
13 A Il read it in her complaint.
14 Q Did you -- strike that.
15 The complaint you®"re talking about is
16 | the complaint Dr. Tudor filed?
17 A Correct.
18 Q- And you believe the information in her
19 | complaint about Cathy Conway asking her to use the
20 | unisex bathroom to be correct?
21 A. Yes.
22 Q- Why do you believe iIt"s correct?
23 A. Because up until 1 read that, I thought 1
24 | was the one that asked her to do it.
25 Q. Why did you think you had asked her to do
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Page 42
1| it?
2 A. I don"t know.
3 Q- Were you involved in a discussion with
4 | somebody about asking Dr. Tudor to use the unisex
5| restroom?
6 A. I"m sure 1 was.
7 Q- Do you remember who that conversation was
8| with?
9 A. It had to be with Cathy Conway, but I can"t
10 | remember specifically.
11 Q. Would that have been around the same time
12 | that you learned about Dr. Tudor®s name change?
13 A. A little bit later.
14 Q. Which was later, the conversation about the
15 | restroom or the information about the name change?
16 MR. JOSEPH: Object to the form.
17 A. The conversation about the restroom.
18 Q- Was anybody else around when Cathy Conway
19 | was talking to you about Dr. Tudor using the unisex
20 | restroom?
21 A. No .
22 Q. Do you remember anything else about what
23 | Cathy Conway told you regarding Dr. Tudor using the
24 | unisex restroom?
25 A. Other than what®"s already -- what I already
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Page 43
1| saird, no.
2 Q- Did you think Dr. Tudor should not have
3 | used the women®s restroom before having sex
4 | reassignment surgery?
5 MR. JOSEPH: Object to the form.
6 A. Yes.
7 Q- Why 1s that?
8 A. Well, 1f she was still a man, she needed to
9 | use the appropriate restroom.
10 Q- So in your view, Dr. Tudor was still a man
11 | until such time that she had sex reassignment
12 | surgery?
13 A. I really didn"t know 1f she was still a man
14 | or not.
15 Q. What information would you have needed to
16 | determine whether she was still a man or not?
17 A. I guess 1 should have asked her.
18 Q- Did anyone ever express reaction to the way
19 [ Dr. Tudor dressed after her gender transition?
20 MR. JOSEPH: Object to the form.
21 A. No.
22 Q. Do you remember anyone ever expressing any
23 | concern about how she might dress after she began
24 | presenting as a woman at work?
25 A. No .
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Page 44
1 Q- Did anyone say anything about the type of
2 | makeup Dr. Tudor wore after her gender transition?
3 MR. JOSEPH: Object to the form.
4 A. No.
5 Q- Do you remember anyone ever expressing any
6 | concerns about what type of makeup she would wear
7 | when she became -- let me strike that.
8 Do you remember any conversations
9 | about what type of makeup Dr. Tudor would wear once
10 | she started presenting as a woman at work?
11 MR. JOSEPH: Object to the form.
12 A. No.
13 Q. Do you remember any conversations about
14 | whether Dr. Tudor had had sex reassignment surgery?
15 A. No.
16 Q. You had an understanding, though, that she
17 | had not had sex reassignment surgery, though,
18 | correct?
19 MR. JOSEPH: Object to the form.
20 A. I, 1 didn"t know.
21 Q- Did you assume that she had not had sex
22 | reassignment surgery?
23 A. No .
24 Q. Earlier you had said that you were, you
25 | were concerned about her using the women®s restroom
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Page 45
1| because she had not had sex reassignment surgery,
2| right?
3 MR. JOSEPH: Object to the form.
4 A. Correct.
5 Q- That"s why 1 was asking if you just assumed
6 | that she hadn®"t had sex reassignment surgery.
7 A. I actually, I actually assumed that she
8| had. I just assumed it. 1 didn"t know.
9 Q.- But even i1f she, even 1f she had had sex
10 | reassignment surgery, you would still have been
11 | concerned about her using the women®s restroom?
12 A. Correct.
13 Q- And why is that?
14 A. Because women in her department had a
15 | concern.
16 Q- And those are the female professors that
17 | you were referencing earlier?
18 A. Yes.
19 Q- You don"t remember any of their names
20 | still, though?
21 A. Well, 1 remember the names of the women in
22 | the department.
23 Q- I mean, you don"t remember the names of the
24 | women who were concerned about Dr. Tudor using the
25 | women®"s restroom?
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Page 46
1 A. I was never given any specific names.
2 Q- How did you learn that there were women 1in
3| Dr. Tudor®s department who were concerned about her
4 | use the women®"s restroom?
5 A. I"m going to guess, and this 1s just a
6 | guess, that i1t had to be Cathy Conway.
7 Q- And thank you for qualifying that, that
8| 1t"s a guess. 1 normally don"t want you to guess
9| unless you say it"s a guess, okay?
10 A. (Nods head)
11 Q- All right. 1I"m going to switch gears here
12| a little and talk about some policies.
13 I"m going to show you what was
14 | previously marked as Plaintiff"s Exhibit 6. Exhibit
15 6 1s a two-page document, Bates numbered EEOC 300 to
16 | EEOC 301. I wanted to call your attention
17 | particularly to policy 3.7.4, which starts halfway
18 [ down the first page and goes on to the second page of
19 | the exhibit. Are you familiar with this policy?
20 A. Yes.
21 Q- Was this the policy that was in effect when
22 | Dr. Tudor worked for Southeastern?
23 A. Yes.
24 Q- I wanted to call your attention to a
25 | particular portion of policy 3.7.4 in Exhibit 6. The
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Page 55
1 MR. JOSEPH: Object to the form.
2 A. Yes.
3 Q- So -- I"m going to move on to a different
4 | policy now, so we"re done with Exhibit 6 for now.
5 At Southeastern, at the time that
6| Dr. Tudor worked there, when could an assistant
7 | professor apply for promotion and tenure?
8 A. During their fifth year.
9 Q- Could they apply at any other time?
10 A. Three-year window. So fifth, sixth or
11 | seventh year.
12 Q- Could they apply three times?
13 A. Yes.
14 Q- Would 1t matter whether the president
15 [ denied their application as to whether they could
16 | apply three times?
17 MR. JOSEPH: Object to the form.
18 A. No .
19 Q- So if -- under the policy as it existed at
20 | the time that Dr. Tudor worked as Southeastern, i1f an
21 | assistant professor applied for tenure in her fifth
22 | year, president denied 1t, she could go back and
23 | apply iIn the sixth year because of the three-year
24 | window?
25 A. That"s my understanding.
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Page 56
1 Q- Did you ever provide that interpretation of
2| policy to anybody at Southeastern?
3 A. No .
4 Q- So if an assistant professor applied for
5| tenure In the fifth year, got denied by the
6 | president, applied again 1In the sixth year, got
7 | denied by the president, she could still apply i1n the
8 | seventh year, as well?
9 MR. JOSEPH: Object to the form.
10 A. That"s my understanding.
11 Q- And what do you base your understanding on?
12 A. I never knew any differently.
13 Q Did you believe that"s what the policy
14 | stated?
15 A. I never saw a policy that stated any
16 | differently.
17 Q- Did you ever come to learn that Dr. Tudor
18 | had attempted to apply for promotion and tenure after
19 | President Minks had denied her application?
20 MR. JOSEPH: Object to the form.
21 A Yes.
22 Q Did you learn that -- well, strike that.
23 Did you believe that was a violation
24 | of policy?
25 A. No .
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Page 57
1 Q. Why not?
2 A. Once again, | never saw anything that
3| stipulated that i1f the president denied, that the
4 | process stopped. My, my belief was always that 1t --
5| that you had a three-year window.
6 Q. Right. So let me rephrase my question,
7 | because I think we"re talking past each other here.
8 When Dr. Tudor attempted to apply for
9 | promotion and tenure after being denied by the
10 | president, was i1t a violation of policy for
11 | Southeastern not to let her apply?
12 MR. JOSEPH: Object to the form.
13 A. No.
14 Q- Why not?
15 A. Because I never saw -- | never saw any
16 | document, 1 never saw anything written, | never saw
17 | anything that said she could not apply for tenure
18 | again.
19 Q- So you just -- okay, that was -- 1 think
20 | that was why 1 was confused because | thought you
21 | said earlier that you came to understand that she was
22 | not allowed to apply. But you®"re not sure of that?
23 MR. JOSEPH: Object to the form.
24 A. My understanding of the policy is that she
25 | could apply again.
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Page 62
1| process would the administration communicate its
2 | reasons for making decisions on the application to
3 | the candidate?
4 MR. JOSEPH: Object to the form.
5 A. Whenever 1t was, whenever i1t was --
6 | whenever what had previously been stated was
7 | overturned.
8 Q. So the normal practice was 1f the faculty
9 | promotion and tenure committee and the chair of the
10 | department recommended that the candidate receive
11 | promotion and tenure and then somebody in the
12 | administration disagreed, that person iIn the
13 | administration would communicate those reasons at
14 | that time to the candidate?
15 A. Yes.
16 MR. JOSEPH: Object to the form.
17 Q- Why do you think that that was iImportant
18 | for maintaining a spirit of cooperation and a sense
19 | of mutual confidence between the faculty and the
20 | administration?
21 A. Because you knew why you were being denied.
22 | You knew the reasons. They, they would have reasons.
23 | They just would not look at you and say, 1°"m denying
24 | your application. They wouldn®"t do that. They would
25 | always call that person in and tell them the reasons
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1| why
2 Q. You"re saying "always."™ Did it ever not
3| occur?
4 A Not to my knowledge.
5 Q- Do you recall any instances where
6| Dr. McMillan as vice-president of academic affairs
7 | disagreed with a recommendation to grant tenure that
8 | was made by faculty promotion and tenure committee
9 | and department chair?
10 A. When you ask these questions, are you
11 | talking about previously to Dr. Tudor, or are you
12 | asking if it includes Dr. Tudor?
13 Q.- Including Dr. Tudor, before Dr. Tudor and
14 | after Dr. Tudor.
15 A. So ask your question again.
16 Q. Sure.
17 Are you aware of any i1nstances where
18 | Dr. McMillan disagreed with a recommendation from a
19 | department chair and a faculty promotion and tenure
20 | committee to grant tenure to a candidate?
21 MR. JOSEPH: Object to the form.
22 A. The only one that I am familiar with is
23 | Dr. Tudor.
24 Q- Do you know whether Dr. McMillan spoke to
25 | Dr. Tudor about his reasons for disagreeing with the

ken@kenowen.com * www.kenowen.com
800.829.6936 * 512.472.0880

Defs' App'x Vol.7 - 1776


ezraiyoung
Highlight


Case 5:15-cv-00324-C Document 205-43 Filed 10/13/17 Page 19 of 26

Page 64
1| recommendation of the department chair and faculty
2 | promotion and tenure committee?
3 A. He did not -- well, at the time he did not.
4 Q- Was that -- so that was different than the
5| normal process; i1s that right?
6 MR. JOSEPH: Object to the form.
7 A. To my knowledge, 1t was different than the
8 | normal process.
9 Q. Did you have any discussions with
10 | Dr. McMillan -- well, strike that.
11 Do you know whether Dr. Tudor asked to
12 | meet with Dr. McMillan to discuss his reasons for
13 | disagreeing with the department chair and faculty
14 | promotion and tenure committee?
15 MR. JOSEPH: Object to the form.
16 A. I"m not aware of how she did it. But I™m
17 | assuming that she requested -- well, 1 know she
18 | requested the information.
19 Q- Did you talk to Dr. McMillan about why he
20 | would not provide her with her reasons when she asked
21 | for them?
22 MR. JOSEPH: Object to the form.
23 A Yes.
24 Q When did you talk to him about that?
25 A Right after when he wouldn®"t let me give
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1| her the letter from the, from the faculty appellate
2 | committee.

3 Q. And 1 think you®"re referring to a letter

4 | that was -- strike that.

5 MR. JOSEPH: Allan, we"ve been going
6|91 minutes. Is this a good time to take a break or
7 | not?

8 MR. TOWNSEND: Let"s go off the

9 | record.

10 (Brief interruption)

11 (Exhibit 45 marked)

12 Q- I"m showing you what is 1"ve marked as

13 | Plaintiff"s Exhibit 45. Plaintiff"s Exhibit 45 is a
14 | letter dated April 29th, 2010. 1I1t"s Bates number --
15| first page is EEOC 183. Does this letter look

16 | familiar to you?

17 A Yes.

18 Q- Is this the letter that you were

19 | referencing when you said that you talked to

20 | Dr. McMillan at a time when he told you not to send
21 | this letter?

22 MR. JOSEPH: Object to the form.

23 A. Yes.

24 Q- So would the time period that you spoke to
25| Dr. McMillan that you were -- strike that.
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1 Would the conversation that you had
2| with Dr. McMillan about his reasons for not
3 | explaining his reasons to Dr. Tudor for not
4 | supporting her tenure application prior to April
5| 29th, 20107?
6 MR. JOSEPH: Object to the form.
7 A Say that again.
8 Q- Sure. Sorry. It was a bad question.
9 So the conversation that we were just
10 | talking about that you had with Dr. McMillan
11 | concerned his reasons for not telling Dr. Tudor why
12 | he had not recommended her for tenure, correct?
13 A. No. It was why I could not present the
14 | letter to her.
15 Q. Right. You had a discussion about why you
16 | could not present the letter, which is Exhibit 45,
17 | right?
18 A. Yes.
19 Q. And 1 thought you said that during that
20 | same conversation he explained why he did not want to
21 | tell Dr. Tudor at that time his reasons for --
22 A. No, you never -- you haven®"t asked that
23 | question.
24 Q. Oh, okay.
25 Did -- well, first of all, let"s
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1| establish this exhibit. Exhibit 45 i1s a letter
2 | that"s signed by you, correct?
3 A. That is my signature.
4 Q- All right. And on the last page 1t
5| indicates that Dr. Tudor received this letter on
6| April 29th, 20107
7 A. Correct.
8 Q- And do you remember that she actually did
9| receive 1t at that time?
10 A. Yes.
11 Q- Okay. So did you have a conversation with
12 | Dr. McMillan where he explained why he would not tell
13 [ Dr. Tudor his reasons for not agreeing with the
14 | recommendation of the promotion and tenure committee
15 [ and the department chailr with respect to her tenure
16 | application?
17 MR. JOSEPH: Object to the form.
18 A. No, 1t"s, it"s the letter. Not, not the
19 | tenure and promotion committee. It was why 1 could
20 | not present the letter to her.
21 Q. Okay .
22 MR. TOWNSEND: Let"s take a break --
23 | wait, hold on. Just one more question before we go
24 | past the letter.
25 Q- Why did Dr. McMillan not want you to
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1| present this letter, Exhibit 45, to Dr. Tudor?
2 MR. JOSEPH: Object to the form.
3 A. His, his words to me were that the
4 | president -- that nothing would be done until the
5| president of the university rendered his decision.
6 Q- His decision about what?
7 A. About whether to deny or approve
8 | Dr. Tudor®"s application for tenure and promotion.
9 Q- Did he -- did Dr. McMillan say why
10 | President Minks had made that decision?
11 A. In any conversation that 1 had with
12 | Dr. McMillan, that was his answer every time. It
13 | never deviated.
14 Q- Was that unusual?
15 A. Yes.
16 Q- How so0?
17 A. I had never, | had never gone through
18 | anything like that. Never been a part of anything
19 | like that, never gone through anything like that.
20 | Anytime | was -- anytime -- since | oversaw the
21 | faculty appellate committee as a part of my
22 | responsibilities, anytime a decision was rendered, 1
23 | wrote the letter, and I would show 1t to the
24 | vice-president, they would sign off on 1t, and I
25 | would, and I would present 1t within the time frame
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Page 69
1| as laid out in the policies and procedures manual.
2 Q.- So in this case, you didn"t present it
3| within the time frame in the policies and procedures
4 | manual, correct?
5 A. No.
6 MR. JOSEPH: Object to the form.
7 Q- Wait. | think there was a double negative
8| in that question.
9 A. The answer i1s still no.
10 Q- So are you saying that, no, you did not
11 | present this letter within the time frame that policy
12 | required?
13 A. Correct.
14 Q- And why were you -- strike that.
15 Normally in a grievance, would i1t have
16 | been Dr. McMillan®s role as vice-president for
17 | academic affairs to prepare a letter like this?
18 A. I prepared the letter.
19 Q Why did you prepare it in this iInstance?
20 A. It was my responsibility.
21 Q Did it have anything to do with the fact
22 | that Dr. McMillan was one of the subjects of
23 | Dr. Tudor®"s grievance that you were working on this?
24 A. No. I -- it was my responsibility. |1
25 | always wrote these letters.
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Page 70
1 Q- Okay. Did you have any sense of why
2 | President Minks wanted this delay i1in sending the
3| letter?
4 A. I was not privy to any of those
5| conversations.
6 Q. Did you ask why he wanted the delay?
7 A No.
8 Q- Is there a reason why you didn"t ask?
9 A He probably wouldn®t have saw me anyways.
10 Q Well, did you, did you think to ask
11| Dr. McMillan why President Minks wanted to wait?
12 A. It s a very specific question. I"m -- | do
13 | not believe that 1 looked at Dr. McMillan and said,
14 | you know, i1s this your decision or i1s this Dr. Minks*
15 | decision. | don"t recall asking that question. |1
16 | think everything that 1 asked pertained to why we
17 | were not giving her the letter.
18 Q- And is the only thing that Dr. McMillan
19 | said, was, that"s what President Minks told me?
20 MR. JOSEPH: Object to the form.
21 A He didn"t even -- President Minks didn"t
22 | say that. That"s not what Dr. McMillan said. He
23 | said that, he said that the process had run its
24 | course. And only when President Minks decided, and
25 | then, and then President Minks would make the
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Page 71
1| decision what to do. But he never, he never said,
2 | President Minks told me not to do this, or anything
3| like that. I never got that impression. The only
4 | impression 1 got was we were going to wait until the
5| president saw the -- you know, until he fulfilled his
6 | timeline according to the policies and procedures 1in
7 | this document that you gave me here.
8 Q. So you, you still don"t know whether 1t was
9| Dr. McMillan or Dr. Minks or both who had decided
10 | that you should wait to send Exhibit 45 until after
11 | the president decided Dr. Tudor®s tenure application?
12 MR. JOSEPH: Object to the form.
13 Q. Let me ask it differently. Do you know, do
14 | you know whether it was Dr. McMillan who decided that
15| you should wait to send Exhibit 45 to Dr. Tudor until
16 | after President Minks had made his decision about her
17 | tenure application?
18 A. I don®"t know.
19 Q. Do you know whether President Minks was the
20 | one who decided to wait?
21 A. I don"t know. I don"t know.
22 Q. Okay .
23 MR. TOWNSEND: We can take the break
24 | now. Off the record.
25 (Recess from 10:20 to 10:37)
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‘ ; «  Plaintif’s
. . ;%‘ Exhibit
§ e a
Complainant: Dr. Rachel Tudor HECE'VED
OCT 11 200
Respondent: Dr. Doug McMillan
October 11, 2010 President's Office

Grievance

Complaint

On October 7™ Dean Scoufos informed me that Dr. Doug McMillan has decided to refuse
to allow me to apply for tenure and promotion. Dr. McMillan's unprecedented action is not
supported by policy, procedure, or practice. In fact, hi§ act is so far removed from the normalcy
of practice that it represents an alarming expansion of the power of the office of Interim Vice
President of Academic Affairs and an unparalleled diminishing of the rights and responsibilities
of tenure-track and tenured faculty at Southeastern.

Dr. McMillan's order is in violation of RUSO palicy. RUSO specifically prohibits retaliation

for filing a grievance or complaint (RUSO 5.6; 5.7).

Evidence

Dr. McMillan claims in his letter delivered to me October 7, 2010 (Exhibit A) that his
unprecedented decision is based of his BELIEF that (1) alleged deficiencies in scholarship and
service in my 2009-2010 application have not been remedied, (2) allowing my application to
proceed would be a waste of the time of faculty and administration, and (3) that there would be
an “inflammation” of relations between the administration and faculty.

However, he offers no evidence except his unwarranted opinion to support his belief.

OAG/DLC/USA v. SOSU - CIV-15-324/005644
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in reference to the claim of alleged deficlencies In scholarship and service, 1 offer the following
evidence. In Dr. McMillan's letter dated April 30, 2010 {Exhibit 8), Dr. McMillan claims that the
administration was unable to verify that | was a co-editor of two editions of the Native American
Symposium Proceedings. My 2010-2011 application provides unequivoeal testimony fram the
other edi_tor, Dr. Mark Spencer, that | did indeed co-edit two editions of the Proceedings. In fact,
| presently have eight articles accepted by peer-reviewed scholarly journals, three conference
papers, edited two editlons of the Native American Symposium Proceedings, and one chapter in
an anthotogy of postcolonlal literature to my credit. Itis an empirical and uncontestable fact
that my scholarly record significantly exceeds the scholarly record of pther candidates who were
granted tenure and promotion. In reference to service, of course | have another year of serviﬁe
to the university since my 2009-2010 application, but more importantly | have letters of
reference from the Tenure and Prohotlon Committee (Exhiblts C, D, E, and F} that
recommended me for tenure and promotion in 2009-2010 specifying in detail my service and
value to the university, In addition, t revised my 2010-2011 application to specifically detall my
service. My additional ser;flce and the revision of my application should address any perceived
or alleged deficiencies in regard to service, | call upon the Committee’s knowledge of the tenure
and promotion process to he cognizant of the fact that an alleged deficiency in service may
simply be a matter of presentation, |

in reference to Dr, M;:MIIIan’s second ratianale for prohibiting my 2010-2011
application moving forward, (2} allowing my appllcation would be a waste of the time of faculty
and administration. My initial reaction is that this is an example of an orgumentum ad
fgnorantiam. One simply may not make a claim about something without looking at the
evidence or consulting someone who is familiar with the evidence. Dr. McMillan has not viewed

my 2010-2011 application or talked with anyone who has. This brings up another important

OAG/DLC/USA v. SOSU - CIV-15-324/005645
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point. In our department the Chalr reviews applications and advises candidates on whether or
not, in their reasoned judgment, the application merits submitting to the Tenure and Promuotion
Committee. Qur Chair, Dr. Prus, has alrzady reviewed my 2010-2011 application and granted
permission to proceed. Dr. Prus was as surprised as | was to discover Dr. McMillan's halting of
the process, especially in view of the fact that Dr, McMIllan made the decision without
consulting him, As-a matter of fact, a significant amount of time has already been invested in my
2010-2011 application by the faculty—as evidenced by the letters of recommendation for
tenure and promotion by Drs, Alfen, Cole, Parrish, and Spencer, as well as the review of my

) porifolio by the Chair of my depértmen_t, Dr. Prus. Furthermore, reviewing applications for
tenure and promotion [s ane of the responslbiiities of the faculty_and administration. Policy and
procedure does not E‘I”OW administrators te shun dutles and respons'ibilitles simply because they
BELIEVE it may l;e a waste of time. | assure the Committee that my colleagues do not feel
reviewing my application would be a waste of thelr time. Indead, my respect for my colleagues -
is such that if they 'were to express an opinion that it would be a waste of their timé to review
my application—| would valuntarily halt the process myself,

In reference to the third point In Dr. McMillan's letter, (3) that allowing my application
to proceed would result in an “Inflammation” of relations between the admi_.nlstration and
'faculty. This claim contradicts Dr. McMillan’s second {2) claim inasmuch as he assumes that the
faculty Tenure and Promotion Committee w'|1.l recomménd me for tenure and promotion agaln
and that the adminlstration will reject their recommendation again. Dr, McMillan's assertion is
troubling on many levels. For example, it demonstrates a conscious disingenuousness in
reference to claims {1} and {2). The fact is, the tension between authoritarianism and
participatary democracy (aka “shared governance”) will be exacerbated, “inflamed,” by the

unprecedented act of arbitrarily and unitaterally suspending the right' of tenure-track faculty to

OAG/DLC/USA v. SO8U - CIV-15-324/005646
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address any alleged deficlencies in an application in a subsequent application for tenure and
promotion within the time limits provided by RUSO 3.3.4. In addltion, Dr. McMillan's newfound
assertion of the power of the office of Interim Vice President of Academlc Affairs to refuse to |
allow candidates to address alleged deficlencies effectively removes the purpose of the
explanatory letter from the president, required by policy (Policy and Procedures Manual 3.7.4).
Dr. McMillan's exercise of a new power by the office of Interim Vice President of Academlc
Affai.rs not anly renders the president’s explanatory letter meaningless, but arguably makes it an
act of cruelty if it. contains easily remedied technlcal deficiencles; such as Ietters; from the
Tenure and Promotlon Committee justifying thelr declslon to recommend a candidate for tenulre
and promotion, or readily obtainable documentation of accomplishments, while the same
candidate is prohibited from offering a subsequent application that addresses the president’s
concerns, Furthermore, it is unjustifiably punitive to begin forbidding ensuing applications for
tenure and promotion bacause the process has recently bacome adversarial instead of
cooperative.

Finally, since the alleged rationales for deciding to haft my application are demonstrably
spurious, one must wonder whether or not Dr. McMillan's declsion Is simply an act of retaliation
for exerclsing rights afforded to the faculty and citizens. This semestef I have exercised my rights
asa provAlded by the policy and law to file a grievance and complaint'against Dr, McMillan.
RUSSO {5.6; 5.7} specifically prohibits retaliation for exercising my clearly drellneated rléhts. Itis
important for the Committee to consider whether or not Dr. Mchillan's unprecedented act will
have_ a chilling effect on other faculty exercising their rights under policy and law. As a matter of
fact, | consider thig issue important enough by itself to warrant the Committee recommending

Dr. McMillan rescind his decision.

OAG/DI.C/USA v. SOSU - CIV-15-324/005647 -
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Unfortunately, Dr, McMlllan Introduces a claim that is extraneous to the purpaose of his
Ietter—which is to prohibit the advancement of my application and provlc-ie.the rationale for his
action. | am referring to his assertion that a‘n offer was made to me in April 2010 to renew my
contract for the 2010-2011 year and to allow me to reépplv for tenure and promotion in 2Q11-
2012, 1am uﬁcertéin why he would Introduce this extraneous assertion into his letter except as
an attempt to mistepresent me as being uncooperative and to present himself in a favorable
light. However, Fhere are significant factual errors in respect to his account of the purported
offer. The offer he.ls referring to was.proffered by Dean Scoufos under m-ost peculiar
clrcumstances. Dr. Mischo, who was the Chair of our department in 2009-2010, and | were
called ta Dean Scoufos’ offlce in April 2010. Dean Scoufos sald | may be allowed to reapply fﬁr
tenure only (not promotion}in the 2010-2011 academic year If { withdrew my 2009-2010
application, She demanded an immediate decision, § asked far the offer in writing, and she
refused. | asked what would be the requirements for the adminlstration to approve a tenure
only application, and she refused to discuss the specific requirements with me. When [ asked for
more time to consider the oflfer, she threatened to not renew my contract “for cause” for the
2010-2011 academlc year (the date set by palicy fdr non-renewal without cause had already
passed). The offer, as described In ‘.che letter defivared to me 6ctober 7, 2010, purports to be
one in whilch t am.not allowed to apply for either tenure or promotion in the 2010-2011
academic year, but may app!\,} for tenure and promotion in 2011-2012, This is patently false, {|
wéfcome you to contact Dr, lohn Mischo in reference to the offer and the circumstances
surrounding the offer to verify which account is accurate.) The offer, as described by Dr.
MecMillan, could not have been legitimately made because only the Board of Regents may
approve the renewa! of 8 tenure-track faculty member afier seven years (RUSD 3.3.4; Policy and

Procedures Manuaf 4.6.4}. The 2011-2012 academic year would be my eighth year, Unless Dr.

OAG/DLC/USA v. SOSU - CIV-15-324/005648
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McMillan had consulted and received approval from the Board of Regents, he did not have the |
authority to make such an offer. { simply could not accept as Iegitimat'e or bona fide an offer
that Dr. McMillan fefused to put.in writing, especially under the unpleasant and threatening
conditions in which it was made. Again, my apologies to the Committee for having to think

about a matter that is entirely extraneous to issue at hand, Please do not allow [t to distract you,

Relief

Civil sotiety is dependent an a shared set of cémmon expectations and values. Orie of
the most important shared comemon values in a democratic society is that gveryone is treated
lequally and given the same opportunities as other members of the community.

f am only @sking that the Committee recommend that | be afforded the same
opportunity as ather members of cur community. Preserving due process is the express
commission of the: Faculty Appellate Cc;mmmittee. As an Insfltution of higher education, whose
mission and responsibility is to promote a more equitable and just society, Southeastern has a

duty to exemplify not only the letter of the law, but the spirit as well,

THEREFQRE, | ask the committee to RECOMMEND that Dr, McMIllan rescind his decision and |

allow my application for tenure and promotion to move forward,

Respectfully submitted,

AN o

Or. Rachel Tudor

OAG/DLC/USA v. SOSU - CIV-15-324/005649
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gy

' A “rlght” in a democratic soclety may be defined as a practice which is routine and expected.
Indeed civil soclety depends upon members of society interacting with one another in
predictable and equitable ways.

OAG/DLC/USA v. SOSU - CIV-15-324/005650
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' | Exhihid A&

OFFICE OF ACADEMIC AFFAIR!

SOUTHEASTERN OKLAHOMA STATE UNIVERSIT
1405 N, Fourtd Ave., PMB 413
DuranT, OK 74701-060

MEMORANDUM

TO: Rachel Tudor
FROM: DouglasN, McMilian, @

Interim Vice President for Academic Affairs

580-745-222
Fax 580-745-747
www.SE. ko

RE: Application for Tenure and Promotion during the 2010-2011 Academlc Year

DATE: October 5, 2010

| have been informed by the Dean of the School of Arts and Sciences that you plan to submit a portfolio
for tenure and promotion again for this academic year of 2010-2011.  You will recall that during the
review of your 2009-2010 academic year application you were extended an offer which would have
allowed you an additfonal year ta strengthen your partfolio and hopefully obtain tenure and promotion,
Pursuant to policy, academic year 2010-2011 is your seventh vear of tenure probation and therefore
your terminal year at Southeastern. In my letter of April 30, 2010 | outlined certaln deficlencies in
scholarly activity and service which needed correcting in- your portfollo.  You were offered the
apportunity to teach at Southeastern during the 2010-2011 and. 20131-2012 academic years and then
reapply for ténure and promotion during the 2011-2012 academic year If you would withdraw your
2009-2010 applicatldn. This affer, In effect, would have glven you twbo years to correct the deflclencies
In scholarly actlvity and service, which were outlined In my letter to you on April 30, 2010, To my
astonishiment, you declined this offer. At the time the offar was made It was my apinion that one year
was insufficlent for correcting the deficiencies in your portfolio. This is still my opinion,

After reviewlng the Academic Policy and Procedure Manual, [ find no policy that allows for an
application for tenure in a subsequent year after being denied tenure and promotion In the previous
year, The pollcy states that an application for tenure may occur In the fifth, sixth or seventh year, |
recognize that the policy does not proscribe a subseguent application, however, since there is no
spacific policy, which addresses this issue, [ belleve the administration is charged with the responsibllity
of making a decislon which is in the best interests of the university 1 believe that allowing you to
reapply for tenure ‘dnd promaotion so soon after your most recent denlat Is not in the best interests of
the university This is especially true given the nature and extent of needed improvement and the short
amount of time which has passed since the portfolio deficlencles were enumerated, 1t is my aplnion
that ellowing vou to reapply will be disruptive to the School of Arts and Sciences, create unnecessary
work for bath your department and the administration, and will potentially inflame the relatlonship
hetween faculty and administration. It Is my decision as acting chlef academic officer that your
application/request and portfolio will not be accepted for review for the 2010-2011 academic year.

SOUTHEASTERN OKLAHOMA STATE UNIVERSITY

OAG/DLC/USA v. SOSU - CIV-15-324/005651
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toor ' TR R BT

OFFICE OF ACADEMIC AFFAIRS

SOUTHEASTERN QKLAROMA STATE UNIVERSIT
1405 N, FourTti Ave.,, PMB 413"
Durant, OK 74701 -060!

580-745-222
Fax 580-745-747.

MEMORANDUM WWW.SE. ko

TO: Dr, Rachel Tudor
FROM: Douglas N, McMillan, Ph.D.
Interim Vice President of Academic Affalrs
RE: Denlal of Application for Tenure and Fromotion
DATE: April 20, 2010

It I my understending that you have been informed by President Minks of his decision to deny your
request for tenure and promotion to assoclate proféssor. This authority to communicate the reasons for
denlal of tenure and promotion rests with the president as suggested In the Academic Policy and .
Procedares Manual Section 3.7.4. However, the Presldent may delegate this authority under the RUSO
poard Policy if he so desires. Dr. Minks has <delegated the authority to me, as acting chief academic
officer, to cammunlcate the reasons for the denia! of your application for tenure and promotion,

After careful review of your portfolio, it was determined that you do not currently meet the polley
requfrements for tenure and promotion In the areas of research/scholarship and contributions o the
lnstitutlon and/or profession. The Academic Policy and Procedures Manual stipulates that in-order to
be granted tenure and promotion your body of work in these areas should be both excelient and
noteworthy.

An examination of the research/scholarship portion of your portfolio listed eight activities during your
smployment at Southeastern. These elght activities include two publications, one presentation at a
reglonal sympaoslum, one presentation at a local symposium, two editerships of the proceedings papers
at a local symposiurn, and two “open-tnic Chapbooks”. The first three activitles {the two publications
and the presentation at the regional symposium) do appear to be examples of work which meet the
excellent and noteworthy standard. However, the remaining activities fall to meet these standards. For
examgple, the two -Ogen-mic Chapbooks appear to be self-coilected unpublished works which certainly
do not reach the noteworthy and excellent standard. Additionally, in trying te verify your contribution
as editor to the proceedings of the 2006 and the 2008 Native American Symposium, some confusing
information was found, in fact, the link you provided to the 2006 symposium did not identify you as an
editor and the link you provided for the 2008 symposium did not lead to any proceedings. Just as an
aslde, editing the proteedings at a local symposium does not meet an excellent and noteworthy
accomplishment for 2 university facuity member, in summary, your efforts in scholarship and research

SOUTHEASTERN OKLATOMA STATE UNIVERSITY -
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appear to have yielded some appropriate work; however, the body of your work, since belng emplayed
at Southeastern, Is either unverifiable or falls below the policy requirement for tenure and promotion.

The Academic Pollcy and Procedures tManual also requires that your service reach the noteworthy and
excellent standard. A review of your university service reveals that since your employment at
Southeastern began, until 2009 your service has primarily been limfted to serving on Internal
departmental committees, such as, a program review comrlttee, an assessment committeeand a hiring
committee, that clearly do not reach the paliey requirement for tenure or promotion. In fact, out of
eight activities you fisted on your vita, four were internal departmental committees, Two of the
remaining examples of service were not begun until 2009, This does not establish a record of service
that is elther nateworthy or excellent,

Subsequently, the reasons delineated in this memorandum formed the basls for the denial of your
application for tenure and promotion.

OAG/DLC/USA v. SO8U - CIV-15-324/005653
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S | Exhibit =

20 September 2010

Pear Tenure and Promotion Committee;

I am writing in support of Rachel Tudor’s application for tenure and promotion to
Associate Professor in the Department of English, Hemanities, and Languages. 1 have
known Dr. Tudor since 2004, and she has been an asset to the department of English,
Humanities, and Languages, to our students, and to the greater Southeastern Oklahoma
State University community. Dr. Tudor is sincerely and deeply interested in the success
of our students, and she conscientiously makes every effort to determjne how she cah
best serve the students while drawing their attention to the values and the conflicts that
inform Western culture in genoral and American culture, in particular, As a specialist in
Native American literature and culture within the context of American history and
literature, and as a Native American herself, she is highly cognizant of the franght
situation that arises when Native American literature is taught as separate and distinet
from American literature, She performs her culture’s ethos by insightfully pointing to the
disparities that exist between Native American and American culture; but she
accomplishes this pointing in such a way that one is gently led both to understand the
disparities and the idea that since these cultural differences are not necessary but chosen,
different choices could be mads.

Dr., Tudor’s teaching is exemplary. She has been nominated in the past two consecutive
years for the Faculty Senate Excellence in Teaching Award for the School of Arts and
Sciences. The most recent departmental evaluation of Dr. Tudor’s teaching supports
those nominations and points, in particular, to the mindful way in which the class is
taught and the emphasis that is placed on student success and how to achieve it in the
given assignment--constructing PowerPoint slides for ancient humanities. In his
assessment letter, a faculty observer positively notes the camaraderie between Dr. Tudor
and her students and commends her for the careful way she places the day’s work in the
context of the course. Her teaching reflects the numerous courses she has taken in the
Curriculum Instruction and Development in Technology at Southeastern to hone her
skills in creating hybrid courses that draw upon online and in-class activities. She has
also participated in numerous leadership development courses and assisted in student
crisis interventions.

In terms of curriculum, Dr. Tudor has constructed several new courses for the department
including one on Great Books, which she suggested in tesponse to a student survey of
desired departmental changes. She also devised the course on Native American literature
and worked in tandem with the renowned Native American scholar, Rennard Strickland,
who taught a course on our campus at the invitation of QSLEP, or the Oklahoma Scholar-
Leadership and Enrichment Program, after Dr. Tudor suggested to me that he would be a

OAG/DLC/USA v. SVOSU ~ CIV-15-324/005654
Defs' App'x Vol.7 - 1796 |



Case 5:15-cv-00324-C Document 205-44 Filed 10/13/17 Page 13 of 17

good speeker for OSLEP to consider. As the OSLEP representative on our campus at the
time, I took her suggestion to OSLEP and they immediately tendered the invitation to Dr,
Strickland tc be the OSLEP guest lecturer at Southeastern in 2007, the first OSLEP
speaker at Southeastern since the 19907s.

The OSLEP program requires that there be a campus coordinator to work with the
visiting scholar te help devise the course and assess student involvement. Dr, Tudor took
on this task and executed it successfully. Dr. Strickland then became the keynote speaker
at Southeastern’s’ biennial Native American Symposium for 2007, a conference that Dr.
Tudor helped to coordinate as a member of the Native American Symposium Committee.

As the narrative of Dr. Tudor’s experience with the OSLEP program suggests, her
service has been an asset to a community far wider than that of Southeastern alone. By
serving on the Native American Symposium committee since 2004 and by making
suggestions in terms of theme and speaker mote than once, Dr. Tudor has served the
greater Southeastern community as well. In 2005 she suggested that the topic be “Native
Women in the Arts, Education, and Leadership” and was a key player in seeing to it that
Native American radio host Jacqueline Battiste attended the 2005 symposium.

Since 2009, Dr, Tudor has also served as a Faculty Senator, elected by the faculty at
large, She has served as Chair of the Assessment, Planning, and Development
Committee, the most innovative committee of the English, Humanities, and Languages

- Department. She has also served on biring committees and on the Five-Year Program
Review Committee that I chaired, in which she made a very valuable written contribution
that thoughtfully articulated the teaching mission of the department,

It is perhaps in the area of scholarship in which Dr. Tudor has made a great brealkthrough
in the vear 2010. While she has co-edited the Native American Conference proceedings
on two occasians and has had articles accepted for publication before this year, 2010 has
been a batmer year for numerous publications in a broad array of venues that range from
regional publications, to Native American collections, to philosophy jowrnals, alt
indicative of Dr. Tudor’s interest in Native American studies, American literature,
humanities, and philosophy. In addition to her teaching, service, and scholarship in the
world of academia, Dir. Tudor is also an accomplished artist and poet.

Dr, Tudor’s passion for teaching and her commitment to her students’ success are
matched by the high expectations she has for her own scholarship and university service.
She will be a thoughtful contributor to any department that is fortunate enough to hire
her. If you have any questions or concerns, I would be happy to visit by phone or email,
Sincerely,

Lisa L. Coleman, Ph.D. -

Homnors Program Director
Professor of English

OAG/DLC/USA v, SOSU - CIV-15-324/005655
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1405 N, Faukrm Ave, PMB 4125
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580-745-206¢
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www.SE.m

Beptember 10, 2010

To Whom It May Concern:

Dr. Rachel Tudor has aslced me to write a recommendation letter in support of her
application for tenure and promotion, which 1 am very pleased to do. Thave known and
worked with Rachel for the past six years since she joined our department here at
Southeastem, and | have always considered her an exceptionally valuable asset. Indeed,
I was on the committee that originally selected her application from among the many we
received and voted to hire her, C

Although she made a bit of a slow start, Rachel has recently become one of our most
active scholats, with six artictes either published or accepted for publication in peer-
reviewed journals over the last two years. Her primary emphasis has been on the Native
American novel, to which she brings a thoroughly informed and nuanced theoretical
perspective, situating it firmly within wider international contexts, such as Latin
American magic realism and Buro-American postmodernism, Her achievement in this
area ig troly impressive and ontstanding,

As a teacher, my impression-of Rachel is equally laudatory, 1know she is always’
exhaustively prepared for her ¢lasses, and projects a demeanor of quiet authority and
assured professionalism, Above all, sheis interested in challenging the students, many of
whom come from a very narrow and limited rural background, with alternative and
diverse perspectives on a host of contemporary issues. Several have expressed to me
how she convinced them to view matters quite differently than they did before taking her
class, and always in the direction of greater tolerance and understanding for those unlike
ourselves. On this front alone she makes a major contribution to our department.

Finally, Rachel has also established an solid service record. She is in her second year as
a member of the Southeastern Paculty Senate, and before that she served for three years
as chair of our Assessment, Planning, and Development Committee, compiling and
writing the annual assessment report. This is by far the most important departmental
camnittes, as it oversees all aspects of curriculum development and assessment,
potentially charting the course for years to come. In addition, Rache! has been one of the
key members of the Native American Symposium Cormimittes, which I chair, helping to

SOUTHEASTERN OKLAHOMA STATE UNIVERSITY

OAG/DLC/U(:SA v. SOSU - CIV-15-324/005656
Defs' App'x Vol.7 - 1798 '



Case 5:15-cv-00324-C Document 205-44 Filed 10/13/17 Page 15 of 17

plan and stage the event every other year, For the 2003 and 2007 symposia, Rachel
forther served as co-editor with me of the published proceedings, reading and
commenting on'all the papers submitted, and joining in the selection of those to include,

In short, I can récommend Rachel most highly in all three dimensions of academic
performance: scholarship., teaching, and service. I firmly believe she is more than
deserving of tenure and prometion at this time.

Sincerely,

AL B

Mark B. Spencer E
Associate Professor of English and Humanities

OAG/DLC/USA v. SOSU - CIV-15-324/005657
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A CENTURY OF BUILDIN FUT URES
September 17, 2010
To whom it may concern:

I am writing to recomimend Dr, Rachel Tudor for Tenure and Promotion to Associate
Professor within the Departmient of English, Humanities, and Languages.-

I have known Dr. Tudor since her interview and hire. I came to realize her intense interest
in teaching, her impressive knowledge in the several fields of English studies, including Native
American studies, and her conscientious endeavors (and resulting successes) in teaching thoss
subjects. One of Dr. Tudor's peer teaching observation letters notes that her classroom planning
and practices reflect thal, as an instructor, she is “knowledgeable, respectful, humorons, heipful,
thoroughly prepared, and technologically proficient.” Dr. Tudor spends considerable time in the
design and implementation of the courses she teaches and maintains high standards for her
students in academic achievement.

Dr. Tudor’s:academic/scholarly record is impressive as well. Beside the academic record
that she carried when she came Lo Southeastern, she has recently presented at least one
conference and has had a paper accepted at another, She likewise has had several articles
accepted for publication recently by journals well respected in our field. Dr. Tudor also is a
oreative writer, collecting her poetry and other personal writing in several chapbooks.

As a colledgue, Dr. Tudor endeavors to carry (at least) her share of the workload within
the department. I recall that, while siill a relative newcomer within the EHL Department, Dr.
“Tudor led an assessment effort by the department with alacrity and foresight over a several-year
period. She participates on commitiees and participates actively in plannmcr and assessment, She
works effectively with both faculty and staff members, and her demeanor is always professional
regardless of the circumstances,

1 kave the advantage of having the office next to Dr. Tudor’s, which I believe gives me
some insight into tite efforts she makes toward these different duties and endeavors. Though Dr.
Tudor has a very quiet demeanor, she is generally hard at work in her office when I come in
every moming, no matter how early I arrive, She is often still workmg in the late afternoon and
evening,

I find Dr, T‘udor to be a likeable, responsible, and a professional colleague in all respects
pertinent to professional life within the University community, and I hope that the University
will recognize and acknowledge Dr. Tudor’s efforts and worthiness through the Tenure and
Promotion process.

3 2 LSWV (YT

Dr. Pavla Smith Allen
Professor ofEnghsh

DEPARTMENT OF ENGLISH, HumaniTEs & LANGUAGES
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DuranT, OK 74701-0609
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September 27, 2010

Dear Tenure and Promotion Commitice,

1 am writing this letter to recommend Dr. Rachel Tudor for tenure and for promotion to Associate
Professor, Since August 2004, Dr, Tudor has been a valuable asset to Southeastern Olklahoma State
University, to the English, Humanities, and Languages Department (EHL), and to the students.

Dr, Tudor's scholarship interests are rich and varied with seven articles accepted for publication in
prestigious journals for the year 2010 as well as publications from previous years of research, including
the year 2009. Tn addition, Dr, Tudor has been invited to present her work at a variety of conferences and
symposiums. : h

In regards to service, Dr. Tudor has been instrumental in the preparation of assessment documents and has
participated in work on. other committees for the EHL Department. She is a vital member of the
department through her service, astute thinking, contributions, and collegiality, However, Dr. Tudor’s
sorvice extends beyond the department as she currently serves on the Faculty Senate, has served and
participated in the Oklahiona Scholar Leadership Eprichment Program {OSLEPY, and has been a tireless
supporter, worker, and committee member for the Native American Symposiam.

Dr. Tudor's teaching is quite effective with solid student evaluations and with two nominations (2008 and
2009) for the SOSU Faculty Senate Teaching Award. In addition, and quite significantly, students benefit
from Dr. Tudor's interests, scholarship, and expertise via the variety of courses she teaches for the EHL

Department.

As a Native American and as a specialist in Native Americai cultuze, history, and literature, Dr. Tudor
brings the richness of diversity through her heritage and through her scholarship to Southeastern
Oklahoma State University; to the English, Humanities, and Languages Deparbnent; to the courses she
currently teaches of composition, humanities, literature, and philosophy; end, most importantly, to the
students, . - -

As 2 fellow faculty member and co-worker, [ appreciate the opportunity to work with such a fine scholar
and educator. Thank you for the opportunity to recommend Dr. Rachel Tudor for tenure and for
promotion fo Associate Professor,

Virginig'A. Parrish, Ph.D.

Associate Professor

English, Humanities, & Languages Department
PMB 4234 i :
Southeastern Oklahoma State University

Durant, Oklahoma 74710

Office phone: 580,745.2594

E-mail: vparrish@se.edu

SOUTHEASTERN OKLAHOMA STATE UNIVERSITY
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To: President Larry Minks
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Frqm: Dr. Rachel Tudor
. Re: Promotlan and Tenure ‘
 Date: February 26, 2010 . ' F’LECOP Y

Dear President Minks:

I request a hearing before the Faculty Appellate Committee to review my application for promotion and
tenure. In accord with SE’s goal of promoting faculty development and retention and in agreement with
SE's principles ofs;hared governance, | be]ieve Dr. Scoufos énd Dr. McMi']‘llan should provide their
rationales for not supporting the recommendation of EHL's Promotion and Tenufe Review Committee
for my tenure and promoﬁon. This Informatlen is important in order for.faculty to understand their
¢riterla and in what ways their criteria differs:fromour 'own'.l would like tocall the Faculty Appellate
Committee's attention specifically to the following section of the Academilc.Policies ana Procedures

manual:
3.7.4 Role of 'Ehe Faculty

The faculty has primary responsibility for such fundamental areas of curriculum, subject matter
and methods of instruction, research, faculty status, and those aspects of student life which
relate to the educational process. On these matters the power ¢f review or final decision

] lodged in the governing board or delegated hy it 1o the president should be exercised adversely

: DEPARTMENT OF ENGLISH, HumanTms & LANGUAGI‘S | o
.SOUTHEASTERN OKLAHOMA STATE UNIVERSITY

i 1405 N. FourTH AVE,, I’MB 4127 + DuranT, OK 74701 0609 * 580-745-2066 » Fax ZR0-745-7406 » www.cx mnir
DefS App x Vol.7 - 1803 EEOC000927
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only in exceptional clrcumstances, arid for reasons communicated to the faculty, it is desirable
that the Taculty should, followlng such communication, have eppertunlty for further
consideration and further transmitial of Its views to the president or board, Budgets, personnel

limittatlons, the time element, and the policies of other groups, bodies, and agencies having :

Jurlsdietion over the ihstitution may set limits to realization of faculty advice,

The faculty-sets the requirements for the degrees offered in programs, determines when the
requirernents have been met, and recommeands to the president and board the granting of the

tlegrees,

Faculty status and related matters are primarily faculty responsibility; this area includes
appeintments, reappointments, decisians not to reappaint, pro moti;ms, the granting of tenure, !
and dlsmissal. The primary responsibility of the facully for such matters 5 based upon the fact.

that Its Judgrnent Is central to genetal e&ucatlona! poficy. Furthermors, scholars in a particular -

fleld or 'a‘c‘rl\ii‘_ty have the chief competence for judging the work of their celleagues: in such

competence it is implicit that responsibility exlsts for both adverse and favorable judgments, |

Likewlse, there Is the more general ccump‘eten.ce of experlenced faeuity personnel commitiees

having a broader charge. Determinations in these matters should first be by faculty action

through establishad procedures, reviewed by the chlef academic officers with the concutrence

of the bosrd. The governing board and president should, on questions of faculty status as in

other matters where the faculty has a primaﬂ; responsibiity, concur with the faculty judgment

except in rare instances and for compelling veasens which should he stated in detail.’

" The Faculiy Appsilate Committee’s commission authorizes them to investigate and recommend action in

ity
{

reference to “due process”. Due process is not merely a technleal concept assuring that eQery is
dotted and every “i” Is crossed, but a promise that insur.es policy Is practiced In good faith, Due process
is practice th‘ét prometes confidence among faculty in admiinistration and provides vital and timely

' feér_:lback ta promotion and tenyre committees, department chalrs, and candldates i order that all

parties may actively participata gnd be partnars in a process vital ta the health and well-belng of the

university, [n this instance, Dr. Scaufos and Dr, McMillan did not provide an explanation of their

Defs' App'x Vol.7 - 1804 EREOC000928
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respective ratlonales for finding my case a “rare instance” or identity any “compelling reasons” for
disagreelng with the consclentlous, deliberative declslon of senlor, experfenced faculty In tha English,

Hurmanities, and Languages department,

Sincerely, , . T

 ad S Dl

Dr. Rdchel Tudor

Department of English, Humanlties & Languages
PME 4036

rtudor@se.edu

580-745-2588

cei Dr, Douglas MeMillan

Defs' App'x Vol.7 - 1805 ' EROC000929
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FROM: Dr. James Knapp (chal/ of committee), Dr. {ar y Prather, Dr. Jon Rebgl\
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DATE: March 25, 2010
RE: Appeal of Dr, Rachel Tudor

On February 26, 2010, Dr. Rachel Tudor issued a formal request to President Larry Minks for a
hearing before the Faculty Appellate Committee (FAC). The basis of Dr, Tudor’s appeal is that
due process has not been followed in regard to her application for promotion and tenure.
Specifically, Dr. Tudor is asserting that Dr. Scoufos (Dean of the School of Arts and Sciences)
and Dr. McMillan (Interim Vice-President for Academic Affairs) have declined her request for
promotion and tenure without providing a detailed explanation of their rationale despite the fact
that the English, Humanities, and Languages Promotion and Tenure Review Committee voted to
approve her application.

Three members of the FAC (Dr. James Knapp, Dr. Larry Prather, and Dr. Jon Reid) met on
Monday, March 22, 2010 to consider the appeal of Dr. Tudor. The FAC supports Dr. Tudor’s
position that due process has not been followed based on section 3.7.4 of the Policies and
Procedures manual of Southeastern Oklahoma State University. In particular, the FAC has
referred to the following portion of section 3.7.4:

“The governing board and president should, on questions of faculty status as in other
matlers where the faculty has a primary responsibility, concur with the faculty judgment
except in rare instances and for compelling reasons which should be stated in detail”
(emphasis added by Dr. Knapp).

It is the recommendation of the FAC that both Dr. Scoufos and Dr. McMillan provide a detailed,
written explanation that clearly delineates the factors that have led to their decision to decline Dr.,
Tudor’s application for promotion and tenure.

Defs' App'x Vol.7 - 1807 OAG/DLC/USA v. SOSU - CIV-15-324/005125
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Complalnt

To: Dr., Clalre Stubblefield, Speclal Assistant to the President/Director of Institutional Diversity &
Affirmative Actlon OFficer

From: Dr. Rachel Tudor, Department of English Languages & Homanitles
Re: Discrimination in Promotlon and Tenure
_Ce: Dr. Randy Prus, Chair, Dept of English, Humanities & Lenguages

Date: 30 August 2010

‘According to the Reglonal University System of Oklahoma (RUSO) 5.2 (a) all petsons should be given
“equal opportunity for employment atid advancement in employment regardiess of race, religion,
dlsahilfty, color, ethnicity, national origin, sex, age, political affiliation, or status as a veteran,” ltls the’
responsibility of the Affirmative Action Ofﬁcgr of each unlversity to ensure compliance with the policy
and tlo en St.jl'e that each Institution meets its {b)} “responsibllities under the Civil Rights Act of 1964;
commitments as a federal coptractor under Executive Order 11246 and Exacutive Orde-r 11875; and
Oklahoma State Regents far H_Ig'her Education policies.” It 1s h‘iv duty ta Inform you, as Southeastern’s
Affirmative Actfon Officer, of egreglous breaches of policy and law in reference to disc-rlmlnat!un In
promotion and tenure, Follbﬁ[ng is a brief synopsis of the pertinient dates, events, aﬁd ﬁemonnei

Involved in violating my rights under policy and law:

| was recommended for tenure and promotion hy my department’s Faculty Tenure and Promotlon'
Committee In the Fall of 2009. Subsequantly, Dean Séoufos and Interim Vice President for Acadeniic
Affairs McMillan denled my application for tenure and promotion. Dean Scoiifos steadfastly refused to
disclnse her Yeasons f-‘ur not supporting tha recommaﬁdatioﬁ aof EHL's Tenure and Promotlon Committee

{Exhibit A). Or. McMillan not only refused to disclose his reasons, he also‘refus-ed to even meet with me

Defs' App'x Vol.7 - 1809 OAG/DLC/USA v. SOSU - CIV-15-324/001279
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(Exhibit B), | appealed to thé Faculty Appellate Committes to review their behavior as Inconststent with
Southeastern’s policy end practice {Exhibit C), The Faculty Appellate Committen supported my point of
view and {ssued a recommendation that DeanIScoufus and Br. MeMillar explain the ratlonales for thalr
detlsions. However, Instead of respecting the common sense approach remmm'ended l':-y the Faculty

Appeliate Committee and hénoring thalr wisdom, they coﬁtacted legal counsel and requasted a legalistic

legerdemaln to avold extending to me the same $prit of cooperation and collegfality that wag recently

freely extended to a white male candidate for ttiure and promotion i my department (Exhibit b, para

"3}, At this point, | need to call your attentian to D, Charlas Welner's {Assistant Vice Président for

- Academie Affairs) tole n events, The Faculty Appellate Committes met and renderad o judgment in my

favor an March 22™, however Dr, Weiner did ot inf orm me of th@ Cnmmittee s decision untnl April 20t

(Exhrbrt >, see data}, Policy states unequiwmally that) have the right to ba rhformeci of tha Committae's

deciston whhm tan days of the vendering of a Verdict {415 not oply nexcusabla that Dr, Weiner walted

five waels to Inform me of the Commlttes’s deciston, bat his deliberata defay In violation of policy Is

* avidence of collaboration between partles'in the administration to delay and hinder my #lghts to due

process and eoual tréatment. Asamatter of fact, befare [ was [nformad of the Commitiew’s dacislon the '
most egreglcus breach of my rléht to due process and equal opportunity for advancement In
employment occurred. On Aprl 6" ) was surmmoned to Dean Scoufos’ office, Dean Scoufos demandad
that L immediataly Mthdraw my application for tenure and promotion. When Lasked for some time to :
Ehink about It, she sald that lf Fdid not Immedtately withdraw my application, | would not be allewed to

reapply in acaciarﬁic year 2010-2011. | mentionad that pelicy states tenure-track facully have six yaars to
apply for tenure, and | was only In ﬁy fifth year. She responded that the policy simply says tenure-traclk

fécult\) “may” apply, It doss not say that tenére—l-rack fatulty “must” tie allowed to apply, When | did not

lmmedlately faltl, she safd, “Youmay think you dra safe be:eause the date for non-renewal of your

rontract without catse haa passed, but you may st be non- renewed wlth cause if you don’t withdraw

- CIV-15-324/0012
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your application” 1 asked her If sha wes speaking on her own suthority or on behalf of Dr. McMillan.
Dean Scoufos sald that she was spéalcmg on hahalf of Dr, MeMillan and Presldent Minks, Sha sald thét

they had met and declded to demand thai: Fwithetraw my application and to inform me of tha

consequences of refusfig to comply with thelr demand. Although | was taken aback by the theeats, |

placed my falth in my colleagues’ Judgment, both the !;aculty Terure and Promnltinn Commilttee and the
Faculty Appellate Committes, and refusad to withdraw my applicgztlén. Ta me, withdrawing my
application would indleate that | was refecting the good udgment of my colleagues In my departmant
and'dfd'nqt have Taith In the sound fudgment of iy colleagues In the Faqulty Senate as well as
surrendering to odlous bullylng. These events seem lnnrmdib!a, but Dr. John Mischo {Chalr of English,
Hurmanitles, & Languages) was a witnass to the meeting with Dean Scoufbs und her attempts to coarce
me inta withdrawing my sppilcation. On Aptll 207 President Minks denled my application for tenure and
promoﬂoln._ah April 29" Dr. Welner informed me of the Facul@ Appelfate Cornmittes’s
Fecommendation an& of the administration’s decision not to respect ts judgiment {Exhibit D). On April
30 tir, Mehitlan composed a latter {In respf)ns;e to the Faculty Appellats Committes’s
recommendation) stating President Minks’ reasons for dehying my appllcﬁﬂan (Exhiblt B}, And, here g
where another egreglous violation of my ﬂghts to due process and equal rghts octurs, Dr, MeMillan fails
to malt the |attar to me until June 9 {(Exhibit F), almost sﬁ: weuks fater, Taken individually, any one of
these events evidence a hosti_i{a attitude arlsing from diserimination; taken collectively, thiey
demonstrate a pattern of colcufatad adversarlal behavior Intended to thwart m{f equé! opporfunity to

advancament in employment—an opportunity protacted by polloy and law, As a thatter of fact, tha

- actlons documented are in contradistinction to RUSO Atfirmative Actipn policy 8.2 (¢) “ta reach oyt to al)

persans, including women and racial minorfty mernbérs, In recrultment, placement, daveloprmeant and

advancement.” Instead of reaching out to me, | was stonawalled, threataned, and denled timely nccess

. to vital information at every step of the process, Finally, note should ba made of the purported reasans

OAG/DLC/USA v. SOSU - CIV-15-324/001281
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for Presfdent Minks deaying my application (Exhibft E). Pr‘asfdent Minlks' latter does not indicate any |
“compelling reason or exceptional ease” for overruling the Faculty Tenura and Promation Committag's
judgment a& renuired by polley, Polfcy states explicitly that faculty are the best judges of what
constitutes substantive and maritorfous contributions In thelr area of expertise——policy speciﬂéaliv
eschews the type of sacond guessing and {nicromanagfné descrlbed In the letter (Polley and Prosedures

8,7.4 Role of the Faculty). As Indicated by the minutla clted in lis letter, President Minks clearly usurpad

the rlghts and raspc{nsih.mties of the Faculty Tenure and Promotion Committee s wall as Undermrned

the principlas of shéred governance defined In the Policy and Procedures Manued, Omitied from

mentioﬁ in hils latker are many slgnificant contribut{ons [ have mada to the univershy, such as designing

and co-tizaching a course on Native Amerigan history, llt&raturt;, and law under the auspicga of OSLER
(Oklahoma Scholer Leadership Enrithmient Program), Muost telllng is his attitude toward any activities

and contributiohs with respect tb Native Arericans, For example, President Minks minimizes not onty

my cortributions to the Native Ametican Symposium birt demenns the Symposium itself, In his latter, he

\{7:-."\ '
' slights contributions that dre culturally specific and valuable to Native Americans, such a5 preservmg the -

oral traditlon of Native Amerfean poetry. it myst be natad that the F‘\cultv Temura and Review

: Commitice was able to avaluate the chaphooks containing my poetry-~assessment of the qua!ltv of
Freratura Is an area of expertise President Minks and Dr, McMillan lack the bacl;gmund and etiucation
o perform—-r}evertheless, Prasident Minks and Dr, MctMilian dismiss the texts and the expert Judement:
of the English faculty without aven reading h texts or consulting the facuity as to the merits of the o
waork. Likewise, President Minks sumrnarily dismissas my presentation at the Native American
Symposium, without so mueh as rea&mg the text of my presentation in order to assess Its marlts, as
betng nefther “notewarthy nor excellant” sfmply betause it was presented at the Symposiom Instead of
another, presurnably more respectsbie, venue, In addition, President Minks likewlse dlsmisses tha

Praceedings of tha Nativa Amerlcén Symposiurm, Astanishingly, Presidant Minks apparently has never so

(E;,../P
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much as viewad a copy of the Préceedings since he repeatedly affirms In hls fettefthat he was unabla to
verify that | was an aditor of two editlons of the Journal. if he had glancad at the cover ofthe
Proceedings, he would hava saen my hame prominently displayed in bold print on the cover, alang with
Dr. Spenger, as an editor (Ej(hib[t @), Coplas of the Praceedings are readily avallable in Southeastern’s
Natlva Amarlcan reading room, OF course, if Prestdeht Minks (or any of the administratars who were
unable to verify that | was an aditor of two editions of tha Pmcégdfngs) truly valued the Native Amerlcan
Symposiurm, then surely copies of the Proceedings of the Symposium would be readily alccesstb'ie in his
personal llbrary. [t was distressing te discover In President Minks' leitar how littte regard t_he
adrinistration has for the dedicated effort and sacrifice of all thosa at Southeasters who make the

Nattve American Sympostum possible as well as the low regard the administration has for the

- contributlons of the participants—many of whorm travel great distances at thair own expensa simply

becauge they consider the Nativa American Symposium a “noteworthy and excellant” event, In re-
reading Prestdent Minks! letter, | contifiua to be sl:ar.tied by tha rallousness with wh{ch_he dismissas alf
things Natlve Amertc.an. The lack of cultural appreclation s made mora troubling by the fact that tha
latter was composed by another admInistrator, Dr, McMillan, who Is clearlly as dismissive of the vaiug of

Nativa American contriliutions to Southeastern as Presi&enﬁ Mirtks, -

It conclusion, please note how diferant the experience of applylng for tenure was fora whlte manin
my department Dr, Mark Spencar, Tha uniuersity prasident (who was Dr, Jessa Snowden) and tnterlm

Vica Presndem for Aradamlc Affalrg Doug MeMiHlan repeatedly mat with or, Spenoar, went over his

. tenure pcrtfalio Instructed him how to revise it, invited hirm to provide supplemental matariai which

lncruded articles that he had submitted ar p!anned to submit for publication, and allowed him to fully
éxplain and discuss his contributions to the unijverslty as well as providing him ample opportunity to
proffar any "verification” requirad. Dr, Spancer received not only cooperation huta weleorning tand,

guidancs, and support: to shepherd him through, what in the hest of times I5, a path wrought with

OAG/DLC/USA v. SOSU - CIV-15-324/001283
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anxlety, i do not resent D, $pencer’s treatment, but afflrm bis experlence as exemplary of the type of

- cooperation aud culleglality between adminlstration and faculty that charactarizes a healthy unlversltv.—

With Dr, Spencer’s experients as an akemplar, the guastion must be askad: why did the admintstration

cooparate with and facllitate the tenura and promotion of a white man while adopling an édversan‘al

and hostite detmeanor toward a Native American wornan? | dosarve an answer 1':0 thaéquesﬁon; but,

morg importantly, law and justice derands it

Signed,

Dr, Rachal Tudor

Dept of English, Hurnanities & Languagas
\) 1405 N 4™ Ave, PMB 4036

Purapi, QK 74701

KED.745,2588
- riudor@sa,edu

i/
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' Exuigrr A

Dr, Lucretla Scoufos:

In accord with SE’s goal of promoting faculty developmenf and in agreement with SE's.principles of
shared governance, would you explain your rationale for not supporting thé recommehdatlon of EHL's
Tenure and Review Committee for my tenure and promotion. This information is impertant in crder for
faculty to undalrstand your critera and in what ways your criteria differs from our own. twould like to

call your attention specifically to the following section of the Academic Policies and Priocedures manual;

3.7,4 Role of the Faculty

The faculty has primary responsibility for such fundamental areas of curriculum, subject matter
and methods of instruction, research, faculty status, and those aspects of student life which

relate to the educational process, Onthese matters the power of review or final decislon

s

lodged in the governing board or delegated by it to the president should be exerctsed atlversely
only in exceptional circumstances, and for reasons communicated to the faculty it is desirable
that the faculty should, foilowmg such communication, have opportunity forfurther
consideration and further transmittal of its views 1o the president or board. Budgets, personnel
Hmitations, the time element, and the policies cfothe.r groups, bodies, and agencies having

jurisdiction over the institutfon may set imits to realization of faculty advice

The faculty sets the requ!rements for the degrees offered in programs, determines when the

requirements have been met, and recormmends Lo the prasident and board the granting of the

degrees.

;’3%31&?*
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Your cooperation and assistance will be appreciated,
Sincerely,

Dr. Rache] Tudar

Defs' App'x Vol.7 - 1816 OAG/DLC/USA v. SOSU - CIV-15-324/005177



Ty

ety

Case 5:15-cv-00324-C  Document 205-47 Filed 10/13/17 Page 10 of 20

CoewbtBer [32

Dr. Dougias McMillan:

In accord with SE's goal of promoting facult;,f development and retenﬁon and in agreement with 5E's
principles of shared governance, pﬁlease explain your rationale for not supporting the recormmendation
of EHL's Tenure and Review Committee for my tenure and promation, This information is important in
order for faculty to understand your criteria and in what ways your criteria dlffers from cur own. { would

like to call your attention speciflcgﬂly to the followlng section of the Academic Policiesand Procgdures

manual:

3,7.4 Role of the Faculty

The feiculty has prirﬁarv responsibility for such fundamental areas of curriculum, subject matter
and methods of instruction, resedrch, faculty status, and those aspects of student life which
relate to the educational process. On these matters the power of review or final decision
lodged in the governing board or delegated by it to the president should he exercised adversely
only inl exceptional crcumstances, and for reasons communicated to the faculty, 1tis desirable
that the faculty should, followng sych co‘mmunication, have opportunity for further
consiéleration and further transmittal of its views to the president or board, Budgets, personne!
limitations, the time elemeﬁt, and the policies of other groups, hodies, and égencles having

jurisdiction over the institution may set limits to realization of faculty advice.

The faculty sets the requirements for the degrees offered In programs, determines when the

requirements have been met, and recommends to the president and board the granting of the
degrees. '
B R R R sﬁl%”ﬂaﬁmﬁ“ﬁmm;’sﬁm”@ﬂ e
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Your cooperation and assistance are appreciated.
sincerely,

pr. Rachel Tudor

Defs' App'x Vol.7 - 1818 OAG/DLC/USA v. SOSU - CIV-15-324/005179
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Exwvim T O

- SOUTHEA

A CENTURY OF BUILDI

Notice of Appeal -

To: President Larry Minks
From: Dr. Rachel Tudor
Re: Promotion and Tenure

Date: February 26, 2010

Dear President Minks:

f request a hearing before the Faculty. Appellate Committee to yeview my application for promotion and

tenure. In accord with SE's goal of promoting facuity development and retention and in agreement with
SE’s principtes of shared governance, | believe Dr. Scoufos and Dr. McMillan should: provide thelr

ratlonales for not supporting the recommendation of EHL’s Promotion and Tenure Review Committee

for my tenure and promotion. This information is mportant in order forfaculty to understand thelr

;riteria and ln‘what ways their criteria differs-from our own. | would like to call the: Faculty Appellate

Comnlttee’s attention specifically to the following section of the Academic Policies and Procedures

manual:

3.7.4 Role of the Faculty

The faculty has pnmary respons&hlhty for such fundamental areas of curriculum, subject matter
and methods of instrudlon research, faculty status, and those aspects ofi student life which
relate to the educational process. On these matters the power of review of final decision

lodged in the governfng‘board or delegated by it to the president should be exarcised adversely

DEPARTMENT OF INGLiSH, HUMANITIES & LANGUAGES
SOUTHEASTERN OKLAHOMA STATE UNIVDRSI?

Defs' App x Vol.7 - 1819 - OAG/DLC/USA v. SOSU - CIV-1 5~324/005180
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" only in exteptional circumstances, arid for reasons communicated-to the faculty, Uis desirable
that the faculty should, following such communication, have oppertunity for further

consideration and further transmittal of Its views to the president or board. Budgets, persannel

limitations, the time element, and the policies of other groups, bodies, and agencies having

jurisgiction over the institution may set limits to realizatlon of faculty advicé

The faculty sets the requirements for the degrees offered in programs, determines when the

requirements have been met, and recommends to the president and board the granting of the

degrees.

Faculty status and related matters are primarily faculty responsibility; this drea includes
appointments, reappointmaents, decislons.not to reappeint, promotions, the granting of tenure,
and dismissal, The primary responsibllity of the faculty for such matters is based upon the fact
that its judgment is central to general educational policy. Furthermore, scholars in a pacticular
field or activity have the chief c'ompeteﬁce for Judging the wark of thelr colleagues: in such
compatence it Is implicit that responsibility exists for both adverse and favorable Judgments,
leewise', there is the more general compeatence of experience'd facuity persdnnet committees
having a broader charge. Determinations In these matters should first be by faculty action
through established procedures, reviewed by thé chief academic officers with the concurrence
of the board, The governing board and president should, on ciuestiuné of faculty status as in
other matters where the faculty hasa primegry responsitiility, concur with the faculty judgment

except in rare Iinstances and for corpeliing reasons which should berstated in detail,

The Faculty Appellaté Committee's commissicn authorizes th'ém to investigate and recommend action In
reference to “due process”. Due process iy nét merely a techrical concept assuring that every i is
dotted and every “t" Is crossed, hut 3 promise that insures policy is practiced in good faith. Due process
is practice that promotes confidence among facuity In administration and provides vitzl and timely
feedbacl; to promotion and .tenure committees, department chairs, and candidates in order that all

parties may actively participate and be partners in a process vital to the health and well-being of the

university, In this instance, Dr. Scoufos and Dr. McMillan did Aot provide an explanation of thelr

Defs' App'x Vol.7 - 1820 OAG/DLC/USA v. SOSU - CIV-15-324/005181
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respective rationales for finding my tase a “rare Instance” or identify any "compellingreasons” for

disagreeing with the consclentious, delizerative decision of seniar, experienced faculty in the English,

‘Humanities, énd Languages-départment.

Sincerely,

Dr, Rachel Tuder

Department of English, Humanities & Languages

"PMB 4036
rtudor@se.edu
580-745-2588

ce:Dr. Douglas McMillan

" Defs' App'x Vol.7 - 1821 OAG/DLC/USA v. SOSU - CIV-15-324/005182
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Exrtipg D
OFFICE OF ACADEMIC AFFAIR

SouTHEASTERN OKLAROMA STATE UNIVERSIT
1405 N. FourTH Ave., PMB 413
Durant, QK. 74701-06C

580-745-22%
Fax 580-745-74"
www.SE.EL

April 29,2010

Dr. Rachel Tudor

Assistant Professor of English

Department of Eaglish, Hurnantties
" and Languages :

Dr. Tudor;

You recently received from President Minks a letter informing you that your request for tenure
and promotion was denied.. In President Minks’ letter he formally instruets Dr. McMillan to
provide you with the reason(s) as to why tenure and promotion were denied.

As my email of March 31, 2010, indicated, the Faculty Appeliate Committee did meet and
rendered a decision in regard to your appeal. Upon examination of the facts as presented the
Faculty Appeliate Comimittee recommended that your request for a detailed written explanation
that clearly delineates the factors that led to Dr. Scoufos and Dr. MeMillan decision to deny
tenure and prometion be provided; however, it needs to pointed out that there is no policy that
stipulates that the Vice President and/or the Dean is compelled to provide reasons as to why
tenure and promotion were denied. The President’s authority, as delegated to him from the -
RUSO Board of Regents, is clearly spelled out in section 3.7.3 in the Policies and Procedures
Manual, This section, and [ quote, states that it is: “the duty of the president to see {0 it that the
standards and procedures in operational use within the college or university conform to the
policy established by the governing board and to the standards of sound academic practice.”

I also took the additional step of consulting with the University’s legal counsel in regard to this
issue.  He reviewed all the pertinent facts and also noted that in section 3.7.4 there is no
requirement for anyone, including the President, to state their reasons if their recommendation is
different than the recommendation of the Department Tenure and Promotion Comimittee. The
“policy only suggests that afler the President makes his decision, if different than the
recornmendation of the Committee, he should state the reasons. Despite not being required to
state his reasons, in this case the President has instructed Dr. McMillan to provide you with the
information you requested. Dr. Minks’ decision, in my view, moots your appeal and has brought

i this process to an end,

ﬁﬂvv.—v-‘-.—-r;r-—s. s T Rt AYTT T A Y YR A -Q'T‘A'P'F? TTNYVPRQITY
! ! : . , ‘
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In accordance with section 4.4.6 in the Academic Policies and Procedures Manual you da have
the right o appeal this decision to the President of the University. You will have 10 workdays
from April 29, 2010, in which to do so. If no appeal is delivered to the President within the 10

workday period, the case is considered closed.

Respectfully,
W@@)
Charles S. Weiner, Ed.D,

Assig_tant Vice President for Academie Affaire

pc:  President Larry Minks
Interim Vice President Douglas McMillan
Dean Lucretia Scoufos

Defs' App'x Vol.7 - 1823 OAG/DLG/USA v. SOSU - CIV-15-324/005184
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Pl e &
OFFICE OF ACADEMIC AFFAI

SOUTHEASTERM OKLAHOMA STATE UNIVERS
1405 N, FourTi Ave., PMB 4
Durawer, OK 7470(-C

580-745-3
Fax 580-745-7

. MEMORANDUM www.SE-

TO: | Dr.' Rachel Tudor
FROM: Douglas N. McMillan, Ph.D.
Interim Vice President of Academlc Affairs
RE: Denial of Application for Tenure and Promotion ‘
DATE: April 30, 2010

It Is my understanding that you have been informed by President Minks of his decision to deny your
request for tepure and promotion to assoclate professor. This authority to communizate the reasons for
denial of tenure and promotion rests with the president as suggested in the Academic Policy and

(( W?‘- procedures Manual Section 3.7.4. However, the President may delegate this a&thority under the RUSO
Board Policy If he so desires, Dr. Minks has delegated the autharity to me, as acting chief academic
officer, to comrnunicate the reasons for the denial of your application for tenure and promotion.

After careful review of your portfelio, It was determined that you do not currently meet the policy
requiremants for tenure and-promotion in the areas of research/scholarship and contributions to the
institution and/ar profession, The Academic Policy and Procedures Manual stipulates that in order to
be granted tenure and promotion your hody of work In these areas should be both excellent and

notewortiy.

AR examination of the research/scholarship portion of your portfolio listed eight activitles during your
employment at Southeastern. These eight activities include two publications, one presentation at a
regional symposium, one presentation at a {ocal symposium, two editorships of the proceedings papers
at a local symposium, and two “open-mic Chapbooks”. The first three activitles (the two publications
and the presentation at the regional symposium) do appear to be examples of work which meet the
excellent and noteworthy standard. However, the remaining activities fail to meet these standards. For
example, the two Open-mic Chapbooks appear to be self-coilected unpublished works which certainly
do not reach the noteworthy and excellent standard. Additionally, in trying to verify your contribution
as editor to the proceedings of the 2006 and the 2008 Native American Symposium, some confusing
information was found. In fact, the link you provided to the 2006 symposiurn did riot identify you as an
editor and the link you provided for the 2008 symposiuim did not iead to any proteedings. Just as an
aside, editing the proceedings at 2 local symposium doss not meet an excellent and noteworthy
accomplishment for a university faculty member, In summary, your efforts in schoiarship and research

TATTTHEASTERN OFTLATBOMA STATE UNIVE
' : . ST SRSIT
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appear to have yielded some appropriate work; however, the body of your work, since being employed
at Southeastern, is either unveriffable or falls below the policy requirement for tenure and promotion,

The Academic Policy and Procedures Manual also requires that your service reach the notewortﬁy and
gxcellent standard. A review of your university service reveals that since your employment at
Southeastern began, until 2009 your service has primarily been limited to serving on internal
departmental committees, such as, a pregram review committee, an assessment committee-and a hirlng
committee, that clearly do not-reach the poficy requirement for tenure or promotion. In fact, cut of
eight activities you llsted on your vita, four were Internal departmental committees, Two of the
remaining examples of service were not begun until 2009, This does not establish a record of service
that Is either noteworthy or excellent,

Subsequently, the reasons delineated in this memorandum formed the basis for the denial of your

“application for tenure and promation,

Defs' App'x Vol.7 - 1825 OAGI/DLC/USA v. SOSU - CIV-15-324/005186
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Exhibit 48
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Plaintiff’s
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1
To: President Lamry Minks

From: Dr. Rachel Tudor, Department of English Languages & Humanities

.R“\E Improprieties and Due Process Policy Violations by Administrators in Tenure and Proniotion Process
Cc: Dr. Randy Prus, Chair, Dept of English, Humanities & Languages

Date: 30 August 2010

I request a hearing before the Faculty Appeliate Committee to review egregious improprieties and
substantive violations of due process by the administration during its review of my applioa.tibn for tenure
and promaotion in.2009-2010, L also request that you appoint a designee to notify the Faculty Appeilate
Committee of my grievance since the Vice President of Academic Affairs, Dr, McMillan, is one of the

administrators oited in my grisvance, In suppor{ of my grievance, I offer the following evidence:

[ was recommended for tenure and promotion by my department’s Faculty Tenure and Promotion
Commiitee in the Fall of 2009, Subsequently, Dean Socoufos and Interim Vice President for Academic
Affairs McMillan denied my _applioation for tenure and promotion. Dean Scoufos steadfastly refused to
disclose her reasons for not supporting the recommendation of EHI.'s Tenure and Promation Committee
(Exhibit A). Dr. MeMillan not only refused to disclose his reasons, he also refused o even meet with me
(Bxhibit B). I appealed to the P;acutty Appellate Committes to review their behavior as inconsistent with
Southeastern’s policy and practice (Exhibit C), The Faculty Appellate Committee supported my point of
view and issued a recommendation that Deaﬁ Scoufos and Dr. MeMillan explain the rationales for their
decisions. However, instead of respecting the common sense approach recommended by the Faculty
Appeliate Committee and honoring their wisdom, they contacted legal counsel and requested a legalistic
_Iegerdemain to avoid cx?.ending to me the same spirit of cooperaticn and collegiality that wap recently

freely extended to another candidate for tenure and promotion In my department (Exhibit D, para 3). At

Defs' App'x Vol.7 - 1829 OAG/DLC/USA v. SOSU - CIV-15-324/001158



Case 5:15-cv-00324-C Document 205-48 Filed 10/13/17 Page 3 of 19

this pofnt, 1 need ta oall your atiention to Dr, Gharles Weiner's (Assistant Vice President fos Academic
Affairs) role in ovenis, The Faculty Appellate Commlties met and render ed & Judgment in my favor on
Match 22™, howweu Dr. Welner did nof fnform me of the Commitiee’s demsion untit Aprik 29" (Bxhibit
D, see dats), Folloy states unequivooally that I have the right to be informed of the Commities’s decision
within ten daya of the rendeting of a verdiot, It is not only inexengable that Dr.Wainerwmtad five weeks
to inform me of the Committera’s-decision, I?ut his deliberate detay in violation of poliey Is svidence of
oollaboration batwaelm partles in the administration to delay and hinder my rights to due pracess and squal
tvetment, As a matter of fact, before T was informed of the Commlttee’s deolsion the mostegregions
breach of my right td dus proovess und equat opportunity for advancement in employment aeourred, On
Apell 6% 1 was sunmaned to Dean Soanfos® office, Denn Scoufos demandod that 1 immedlately withdraw
my applieation for tenure and promation, When Tasked for some time to think about it, she said that if' I
did not immediately withdraw my application, Y would not be allowed to reapply in acaderle year 2010~
2011, T mentloned that policy states terre-track faculty have six years to apply for tenuye, and I was only
ln my fifth year, She rosponded that the polley simply says tenure-track faculty “may” apply, ft does not

" say that temlm~track faculty “rowst” be allowed to apply When I did not immediately fold; sho said d, “You
may think you ase sufo because the date for non-renewal of your uonttact without oguse hes passed, but
you may stlll be nonurénewad with eause if you don't withch'awlyaur application.” [ agked hov if she was
gpeaking on her own authority or on behalf of Dr. MoMilian, Dean Scoufos said that she was speaking on
bohalf of Dr. MoMillan and President Minks. She sald that they bad met and deoided to demand that T
withdraw my appllcation and to inform me of the consequences of refusing to comply with their demand.

| Although 1 was taken aback by the lhfeat;, 1 piaced my faith In my colloagues’ judgment, both the Faculty

" Tepure and Promotion Committee and the Faculty Appellate Commities, and refused fo withdraw my
application, To me. withdrawing my application would indicate that I was rejecting the good judgment of
my ootleagues in my department and did not have faith in the sound judément of my collgagnes in the
Facully Senate a8 well as surrendering to odious bullying, These cvents seem ineredible, but Dr, John

Mischo (Clmir of English, Humanitlos, & Languagas) was a witness to the mesting with Dean Seoufos

Defs' App'x Vol.7-1830 ~ OAG/DLC/USA v. SOSU - CIV-15-324/001159
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and her attempts to coerca me Into withdrawlng my application, On April 21% President Minks denled my
application for tenure and promotion, On April 29" ¢, Weiner informed me of the Faculty Appellate
Commlitee’s recommendation and of the administration’s deaision not to rospect its ,iludgmﬁ.ﬂt {(Exhibit |
). On April 30" Dy, Movlfan composed a Jotter (in respcmae to the Faculty Appellate Cothniitee’s
wcommandatmn) stating President Minks’ reasons, aod only his reasons, for denying my appliocation
(Eaxhibit B), And, hete is where another egregious violatlon of my rights to due process and.equel rights
ocents, D MoMl[lan £alls to mail the letter to me until June ot (Exhib t 1), almaost six weeks later, Taken
{ndividualty, any one of these oventy ayidenoa a hostils attitude arising from diserimination; taken
éolleotivcly, they demonatrate & pattern of calenlated adversarfal behavior infonded to thwart my equal
oppoﬂumty to advancement {n ampluymantmwan cppm'tunity protected by policy and law. As a matier of
fact, the acticns dosuraented are in contradistination to RUSO Affirmative Action policy 5.2 (e “to reach
out to atl persons, including women and racial minority membets, in recruitment, pinosmant, dovelopment
and advaneement,” Instead of repching ot to ma, 1 wag stonewalled, threatenad, and denled timely nocoss
to vital informeation at every step of th prooess, Finally, note should be made of the purpotted reasons for
President Minks denying my apphcat]on (Bxhibit B). Presldant Minka? loiter does not indicate ary
“compelling reason or exceptional onse’ for overr uling e Faoulty Tenute and Promotion Committeo’s .
Judgment as requi ired by poliey, Poliey atates exphcltly that faculéy are the beat judges of what constitotes
substantive and metitorious coutributions in thetr area of expertise—poliay specifieally eschews the type
of sedond guessing and micromanaging clescribe,d {n tho letter (Pellcy and Procedures 3.74 Role 6‘[’ the
Faculty), As indicated by the nninutia eited i his lettor, President Minks clearly usnrped the rights and
regponaibilities of the Faculty Tenure and Promotlon Commities as woll as undennmed thu prmmp]es of
shared governance defined in the Palicy and Proceduras Mansad, Otnitted from mentlon in his letter are
many significant contributiony Thave mmads to the university, such as deslgaing and op-teaching a course
on Natlve American history, l{ferature, and law under the auspices of OSLEF {Oklahoma Scholar
Leadership Enrichment Program), Most tolling is his attitude toward any actlvities and wntribu-tiuns with

regpeot to Native Americans, For oxample, President Minks minimlzes not anly my coniibutions to the
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Native Amerloan Symposium buf demeans the Symposium itself, Tty his letter, heo slights contributions
that are culsurally spsclfic and valuable to Nattve Amemans, such as preserving the oral tradition of
Natlve American pootry It wust be noted that the Faculty Tenure and Review Committes wag able )
evaluate the ohapbooks containing my poetry—nssassment of the quality of Titerature {s an aven of
expertise President Minks and Dr, MoeMillan laok the background and aduoation to perform-—
nevertheleas, Prosident Minks and Dr. MeMillan dismiss the texts and t]ie .expart judgment of the Bnglish
faoulty without sven reading the texts or conswlting the faculty as to the merits of the work, Likewise,
President Minks summarily dismisses my prosentation at the Natlve American Symposium, without so
much as réacting the-text of ry proseniation In order to assess its merits, as being nelthér “noteworthy nor
axuellent” simply because it was presented at the Symposium instead of another, pras_:umably more
respectable, venue. In addition, President Minks likowise dismlsses the Procesdings of the Native
© Amerloan Symposium, Astonishingly, Prosident Minks apparently has nevos so much as vibwed a capy of

J the Proceedings since he repeatedly affirms in hia lotier that ke was unable to verify that I'was en editor
of two editions of the jounal, I he bad glanced at the covet of the Proveedings, he would have seen my
name promi;:ently dlsplayed in bold pﬂnt or: the cover, along with Dr, Spencer, ag an edjtor (Exhibit G).
Copieé of the Proceadings are readlly avalable in Southeustorn's Natlve Amerfean reading room. of .
course, if President Minks (or any of the administrators who wete unable to varlfy that I was an editor of

wo editions of the Proceadings} truly yalued the Native Amerioan Symposium, then surely uopaes of the

Proceedings of the _Symposium would be readily scvessible In his personat Hbrary, 1t was digtressing to
discover in Pre‘aidant]\fﬁnks’ 'letter how little rogard the administvation has Tor the dedicated effort and
saorifice of all thosa at Southeastern whe make the Native Amerloan Symposhum possibloas weli as the
low regard the administratlon has for the contelbutions of the participants, In re-reading Presidcnt Minks’
letter, T continue to be startled by the callousness with which be dismisses all things Native American.
The lack of eultural appréoiation is made more troubling by the fact that the leiter was composed by

; another administrator, Dr, MoMillan, who is clenrly as dismi'ssi\fe of the value of Native z:&merican

- contributions to Southeastern as Presicent Minks.
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' In conelision, please note how dlfferent the experience of applying for tenure was for a white man Inmy
department, Dr, Mark Spencer, The wniversity president (who wag Dr. Josse Snowden) and Dr. Doug
MoMillan repeatedly met with Dt. Spepcot, went over his tenure portfolio, instructed him hdw to revise it,
invited him to provide supplemental mate%ria] which inohded artioles that he hiad submitied er planned to

| submit for publicnt]on, and allowsd hin to fully explain and disouss his contributions to the university as
well ag providing him amplé opportunity to proffer any “vetification™ required, Dr, Spencer reostved not
anly cooperation but a welcoming hand, guidance, and support to shepherd him through whatl in the best

of thmes la a path wrought with anxlety, I do not resent Dr, Spenoer’s treatment, but affirm kis experionce
as oxorplary of the type of cooperation and collegiality between adminlstratlon and faculty thet

* characterizes a hoalthy university, With Dr, Spenoe;r’s c:xpeﬁende HERH examplar,‘the question must be
asked: why did the administretion coaperato wiilt and faollitats the tenure ang promotion ofa white men
while adopting an adversarial and hostile demeunor toward g Nativo Américan woman? I ddserve an

| answer to that guestion; but, more importantly, justice domands it

I Jely on the wisdom ancI disoretion of the Faculty Appellata Commlttes to make appropriaty and specific
recommendatlons end lemed{au to ensure that the egregious vielations of due process that occurtcd In iy
2009-2010 application for tenure and promation are not repeated n mine and othet candidates’

applications for tenyre and promotion.

D, Rachel Tudor

Dept of Enghsh Humanities & Lanpuages
1405 N 4% Avs, PMB 4036

Durant, QK 74701

580,745.2588

rtndor@se.edu
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o ‘ : ' Exuigir A

Dr, Lucretla Scoufos:

In accord with'SE’s goal of promoting faculty developmeni andin agresment with SE’sfprincipIes of
sharad governance, would you explaln your ratlonale for not supporting the racommenciation of EHI/s
fenure and Review Comrﬁittee for my tenure and promotion, This Information s important in ordar for
faculty to understand your critarla and In what ways your ctiteria diffars fron our own, P would like to

call your attentfon specifically o the following section of tha Acaclemic Pollclas and Peoceduras manual:

3,7.4 Role of the Faculty ‘ A T e e

The faculty has primary responsibliity tor such fundamental areas of currleuium, subject matter
and methods of Instruction, research, faculty status, and those aspects of student life which
ralate to the educational process, On these matters the power of review ot final declsion
lodgad In the governing heard or delegated by it to the prasident sho.u[d ha qxarcised advarsely
only In exceptional‘circumstances, and for reasons communicated to tha‘faclultv. It s deslrabla
that the faculty should, following such comfnunleation, have cpportunity forfurther
consideration and further transmittal ofits views to tha president or hoard, .Budgafs, personnel
' limltations, the time element, and the policles of otherr groups, bedles, and ggenclas havlng

Jurisdtction over the Institution may sat [lmits to reallzation of faculty advice: *

The faculty sets the requirements for the degrees offered In prograins, determines when the
raguiremants have been met, and recornmends to the president and hoard :fche granting of the

degtees.
"

R A R
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Your cooperation and assistance will be appreciated.

Sincarely,

or, Rachel Tudor
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CwutBer 3

b, Douglas MeMilan:

In accﬁrd with SF's goal of promoting faculty development and retantlon and In agreerment with SE's
principles of shared governance, please explain your rationale for not supporting the r.econ“lmendatlon
of EHL's Tenure dnd Review Committes for my tanure and prometion, This Information s Jmportant In
order for facuity to undorstand your criteria and o what ways your erltetla differs from our awn, | would
likato cal your atfﬂntion specifically to the following section of the pcagemlc Policlesand Procgdures

manuak

3,7.4 Rola of the Faculty

1 .
The faculty has primary responsibllity far such fundamental areas of currlculam, subject matter

and methads of instruction, research, facuity status, and those aspects of student life which
refite to the aducational procass. On these matters the power of raview or final declsion

jodged In the governing hoard or delegated by itto the president should be exercised adversely
onty in exceptional clicumstances, and for reasons communicated (o thé faculty. 1tls desirable
that the facufty should, foilowing such comimu nisation, have apportunity fot furthey
conslaeratlon and further trapsmittal of 1ts views to the prasidant or board.: pudgets, personnel
limitations, the time element, and the policies of other groups, hodies, and sgencles having

Jurisdiction over the Institution may set imits 1o reaiization of faculty advlce.

The facully sats the requirements for the tlegraes offerad in programs, determines when the
requiraments have been met, and recommends to the prasident and board the granting of the

degrees,

A A
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Your cooperation and assistance are appreclated,

Slncerely,

Dt Rachel Tudor
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Exertiniy &

R D I

YUTI

: ' A CEMTURY O
Nailce of Appeal N

Tot President Larry Minks
From: v, Rachel Tudor
: . Re: Promatlon and Tenure

- Datet February 26, 2010 -

b . Dear Prasident Minks:

} . Irequest a hearing bafore the Faculty Appellate Committee to review my application far promotion and
tenu're..m accord with SE's goal of prometing facutty development and retention and In agreement with
5E's principles of shared governance, { helleve Dr. Syoufos ahd Dr, McMillan shouldprovide their
ratlonales for not sup pmrting'the recommendation of EHL's promotion and Tenure Review Cormmittes
for iy tenure and premotion, This information Ils Important i order for faculty to undarstand thelr

. criterla and In what ways thelr citerta differs 'ffom Ut uwn.“l would like to call the Faculty Appe&iate. |

committee’s attention specifically to the following section of the Acadenie palicles and Procedures

i manual:
3.7.4 Role of the Faculty

The faculiv has primary responsibility for such fundamental areas of curriculum, subject mattet
v and methods of Instrl;lctlun, tasaarch, faculty status, and those aspects of student life which
Lo ' relata to the educational process, On these mitiars the powsr of review of final detislon
todzed In the governing hoatd or delegated by it to the president ghould be exercised adv‘ersety

| DupaARIMENT OF ENGLIsH, HuMmanirms & LANGUAGES
 SQUTHEASTERN OKLAHOMA STATE UNIVERSIT

P oA M Ar Aned o Ko BROTAGTAGR ¢ wwW AR.RD

!
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anly In exteptional clrcuistances, arid for reasons commun(éated‘tc the facifty, It is deslrabla
that the Faculty should, following such communleation; hava gppartunty for further
censideration and further transmlttal of [ts views to the presldenf orboard. Budgets, parsohrel
Iimitations, the time element, and the polictes of ather groups, hodles, and agencies having
[urlsdiction over the Institution may set limits to réallzation of facuEw advice,

The faculty sets the requirements for the degrees offered In programs, detarmines when the
requirements have been met, and recommnanids to the president and hoard the granting of the

degrees,

Faculty status and related matters ara primarily faculty responsibiiity; this drea Includes
appointments, reappointments; declslons.het to reappolnt, promotiﬁns, tha pranting of tanure,
and dismissal. The primary responslbllity of the faculiy for stich mattars Is bised upon the fact
that lts judgment is central to general educat!onal policy, Furilermore, scholars In a particular
flald or actvity have the chigf compatence for judging the work of their cofleagues: In sugh
competence it Is Impliclt that responsibllity exists for both adverse and favorable Judgments,
Likewlse, there Is the more general competence of experlenced Facuity perstnnel committess
having & btoader charge, Determinations In these mattdrs shauld frst be by faculty actlon |
through establishet procedures, reviewed by the chief academic officars with the concurrance
of the hoard, The governing hoard and president should, on guestlons of faculty status as In
other matters where the faculty hasa prlm'altry rasponsilittity, concur with thd faculty judgment
except in rave instances and for compelling reasons which should be stated In detail.

¢

The Facuity Appellate Committea’s commisslon authorizes them to investigate and recomimend action In

reference to "due process”, Dug prbcess s not merely a techrijcal concept assurlng that every

Hi” is

dotted and every “t" Is crossed, hut a promise that insures polley Is practiced In good faith, Due process

{s practlce that promotes confidenca among faculty In administration ahd provides yitad and t%mel?

feadbwck to promotlon and tenure committaes, department chalrs, and candidates I order that all

partles may actively participate and be partners in a procaess vital to the haatth and well-helng of the

university. [n this instance, Dr, Scoufos and Dr, MeMillan did not provide an explanat_lon of thelr

Defs' App'x Vol.7 - 1839
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respectlve ratlanales for finding my fase a “rarn Instarce” or |déntify any “compeliingreasens” for
" . disagreeifig-with the consclentlous, deliberative declslon of senlor, expedenced faculty [ the English,

Humanltles, #nd Languages-departiment,

Sinceraly,

D, Rdchel Tudar

Department of English, Humanitles & Languages
"PMB 4036
| riydor@seedu
i 580-745+2508

oy Or. Douglas MciMillan

Defs' App'x Vol.7 - 1840 OAG/DLC/USA v. SOSU - CIV-15-324/001169
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. . Expr D
. OpFICE OF ACADEMIC AFFAIRS

SOUTHRASTERN OKLAHOMA STATE UNWBRSIT\
1404 N. FourTta Ave., PMB 4137
DuranT, OK 747010608

580-745-2224
Fax 580-745-747
o, SB,

W e

April 29,2010

Dr, Rachel Tudot

Assistant Professor of Bnglish

Department of English, Fumanities
. and Langrages

Dr, Tudot!

 You recently recetved from President Minks a letter informing you that your recuest for tenure
and promotion was denied., In Presidént Minks’ jetter he Tormally instroots P, MeMillan to
provide you with the reason(s) as to why tenure atul promotion were denied,

As my emeil of March 31, 2010, indicated, the Faculty Appellate Cotumittee did meet and
vendered a deoigion in regard fo your appeal. Upon examination of the facty as presanted fhe
Faculty Appellate Committee recommended that your yequest for & detailed written; explanation
that olearly delineates the factors that led to Dy, Scoufos and Dr, MoMillan decision to deny
tenure and promotion be provided; however, it neads to pointad out that thete is no policy that
stipulates that the Vico President and/or the Dean is competled to provide reagons as to why
. tenure and promotion were denied. The Prosident’s authority, s delegated to bim fom (he
. RUSO Board of Regents, is clearly spelled out in seotion 3,73 i the Policies and Procedutes
Manual, ‘Thls section, and I quote, states that it is: “the duty of the presidont to see to it that the
standards and, procedures in operational vse within the college or university conform. fo the

poliey established by the poverning board and to the standards of gound academic practice.”

I also took the additional stop of consulting with the Unlversity’s legal counsel in regard to this
tgsue. He reviewed all the pertinent facts and also noted that in seotion 3.7.4 there s no
requirement for anyone, including the President, to state their toasons i their recommendation is
different than the recommendation of the Department Tenure and Promotion Commiitee. ‘The
policy only suggests that after the President makes his decision, if different than the
Jecommendation of the Committee, he should stato the reasons, Despite not being required to
state his reasons, in this case the President has instruoted Dr. McMillan to prowide you with the
information you requested, Dr. Minks® decision, In my view, moots yout appedl and has brought
this process to an end, '

CrnrHaRASTERN OKLAHOMA STATE UNIVERSITY
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! .
) In acootdance with section 4,4.6 in the Academic Policies and Procodures Manual you do have
the right to appeel this decision to the Prosident of the University. You will have 10 wotkdays
from April 29, 2010, in which to-do so. Ifno appeal is delivered to the Presidont within the 10
wotlday perlod, the case Is considered olosed,

Respectiully, .

o s>

Chatles' 8, Weiner, Ed.D,
Asslstant Vice President for Academic Affalry

po: ~ President Lairy Minks . '
Interim Vice President Douglas MoMillan
Pean Lucretia Scoufos . '

Defs' App'x Vol.7 - 1842 OAG/DLC/USA v. SOSU - CIV-15-324/001171
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‘ L

Bt &
OFFICE OF ACADEMIC AFFAIR

QoUTHRASTERN OKLAHOMA STATE UNIVERSK i
1405 N, FourTe AVE., PMB 41! |
DRANT, OK 74701-06 g

58074520
Fae 58074574

; : MEMORANDUM www.SE.B

TO! ‘ Dy, Rachel Tudor
FROM: Douglas N, McMitlan, Ph.D.
Ihterlm Vice President of Acaderlc Affalrs
RE! Denlal of Application for Tenure and Promotion .
DATE! © April 80, 2010 .

tt 1s my understanding that you hava been Informed by Prasident Minks of his decislon to deny your
reguest for tenure and promation to associate nrofessor, This authatity to communiqate the reasons for
denlal of tenure and promotion rests with the president as suggasted In the Adademic Policy and
i Procedures Manual Section 3.7.4. However, the President may delegate this authorlty under the RUSQ
Board Polley If he so desires. Dr. Minks has delegated the authority to me, as acting ehief acadarnic
- officer, to communicate the reasans for the denial of your application for tenure andpromotion.

After careful review of your portfolio, 1t was determined that you do not currently meet the policy
requiremants for tanure and promotion I the areas of research/scholarship and dontributions to the
institution and/or profession. Tha Academle Polley and Procedures Manual stipulates that s order to
be granted tenure &nd promotion your hody of work In these areas should be both excellent and
noteworthy, ‘ '

, An examinatlon of the vesearch/scholarship pertion of your portfollo listed elght activities during your
| ' employment at Southeastern, These elght activities include two pubticatlons, ohe praseniation at a
regional symposiurm, one presentation at a local symposium, two editorships of tha: proceedings papers
at @ local symposium, and two “gpan-mic Chapbooks”, The first three activitles (the two publications
and the presentdt!un at the regional symposium) do appeat w0 he axamplas of work which mast the
. excellent and noteworthy siandard. However, the remaining activitles fall to meet thase standards, For
example, the two Open-mic Chaphnoks appear to be self-collected unpublished works which certalnly
do not reach the noteworthy and excallent standard, Additonally, In trying ko verify your eontribution
as aditor to the proceedings of the 2006 and the 2008 Natlve Americen Symposiam, some confuslhg
information was found, In fact, the ink you provided to the 2006 symposium did riot fdentify you as an
atitor and the link you provided for tha 2008 symposiumm dld not lead to any proteedings, Just as an
aside, editing the proceedings at a local symposium does not meat an excelient and noteworthy
accemplishrnent for a univarsity faculty mamber, In summary, your efforts In scholarship and research

SOUTHEASTERN OKLAHOMA STATE UNIVERSIT®

D ! ! .
efs' App'x Vol.7 - 1843 ) OAG/DLC/USA v, SOSU - CIV-15-324/001172



Case 5:15-cv-00324-C Document 205-48 Filed 10/13/17 Page 17 of 19

appear to have ylalded soma appropriate work; however, the body of your work, singe helng employed
at Southeastarn, Is elther unveriftable or falls below the poltey requirement for tenure and promotion,

The Acadamic Policy and Procedures Manual also requires that your service reach the noteworthy and

excellent standard, A revlew of your university servica reveals that since your employment at

Southeastern began, untll 2009 your service has primarily been (imited tp saving on Internal

departmental committses, such As, a program review committes, an assessment committea:and a hiring '
committes, that clearly do not reach the policy requirement for tenure or promotion, In fact, out of

elght activitles you listed on your vita, four were Internal deparimental committaes, Two of the

ramalning examples of service were not begun until 2009, This does not establish a record of sarvice

that Is either noteworthy or exceilant, '

Subseduantly, the reasons delineated in this memotandum formed the basls for the danlal of your
application for tanura and promotlon,

Defs' App'x V01,7 - 1844 OAG/DLC/USA v, SOSU - CIV-15-324/001173
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4 Southeastern Oklahoma State University
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Bryon Clark
rom: Bryon Clark
sent: Monday, January 31, 2011 2:37 PM i
To: Rachel Tudor; Doug McMillan
Cc: Ross Walkup; Charla Hall; James Knapp; Larry Prather
Subject: Tudor Grievance dated 11 October 2010

Attachiments: Grievance Policy Section 4.4.6 APPM.docx; Addition to Grievance Policy 24 Jan 2011.docx

Dr. Tudor and Vice President McMillan:

As both of you already have been informed, the President’s Designee and the Hearing Committee have met but could
not reach a final/joint decision regarding the grievance dated 11 October 2010. Because the Grievance Policy (Section
4.4.6) of the Academic Policies and Procedures Manual does not address this contingency (see attachment titled
“Grievance Policy”), the attached procedures/protacals were drafted to allow the grievance to proceed (see attachment
titled “Addition to Grievance Policy”). These procedures/protocols were reviewed and approved by legal counsel for
RUSQ.

| wish to provide both of you time to review these new procedures/protocols before starting the timeline. Therefore,
please peruse the procedures/protocols and contact me by na later than 5:00 p.m. on Wednesday, 2 February 2011 if
you have questions.

If | do not receive any questions by the deadline listed above, both of you will have 15 working days to prepare and
submit a written appeal to respond to any statements in the written decisions rendered by the Hearing Committee
and/or the President’s Designee—| must receive your written appeal by 23 February 2011. The grievance process will
roceed regardless of whether or not you submit an appeal.

| will'then submit the following written materials to the President within 5 working days of receiving both appeals or at
the conclusion of the 15 workday period (2 March 2011): (1) grievance, (2) letter frem respondent, (3) recommendation
by the Hearing Committee, (4) decision by the President’s Designee, (5) appeal by grievant [if one is submitted], and (6)
appeal by respendent [if one is submitted]. The President of the University has 10 working days from receipt of these
documents to review and render the final decision regarding the grievance. Please note that this step represents your
opportunity to appeal the decision rendered by the Hearing Committee and/or the President's Designee. The -
President’s decision shall be considered final and binding; the case shall then be closed and the President’s decision
shall be put into effect.

please contact me if you have any questians.
Cordially,
Bryon

pS—Please note that the attachment “Addition to Grievance Policy” is written for inclusion in the APPM; there is only a
single respondent (and letter) in the grievance being addressed.

PLAINTIFF’S !
EXHIBIT
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The Faculty Grievance Policy (4.4.6) of the Academic Palicies and Procedures Manual does not address
the following situation:

. \Vice President for Academic Affairs (or President's designee) does not concur with the Hearing

Committee.

« The VPAA (or President’s designee) meets with the Hearing Committee to reach a final/joint
decision. ‘

« The VPAA (or President's designee) and the Hearing Committee cannot reach a final/joint
decision.

Therefore, given the scenario above, the protocals and procedures by which the final decision regarding
a grievance will be as listed below. Once the pending grievance has been resolved, the following
(except italicized red text) also will be submitted for consideration for addition to Section 4.4.6 of the
Academic Policies and Procedures Manual after the paragraph starting with “If the Vice President for
Academic Affairs (or President’s designee) does not concur in the recommendation...”

o The VPAA (President's designee) will netify in writing-the Administrative Liaison for the grievance
that a final/joint decision could not be reached within 5 working days of the last meeting of the
VPAA (President's designee) and Hearing Committee.

« The Administrative Liaison for the grievance will inform the grievant and respondent(s) in writing
within 5 working days of this notification that the VPAA (President’s designge) and Hearing
Committee did not reach a final/joint decision. (Please note that for the Or. Rachel Tudor
grievance dated 11 October 2010, this 5-working day timeline does not apply. The protocols and
procedures listed pelow had to be drafted and edited, and then the final version
reviewed/approved by legal counsel. Once the Administrative Liaison has notified the grievant
and respondent, the timeline listed below shall be in effect.)

+ The grievant and respondent(s) will then have 15 working days from this notification to submit in
writing to the Administrative Liaison for the grievance an appeal to respond to any statements in
the written decisions rendered by the Hearing Committee and/or VPAA (or President’s designee).
The responses submitted by the grievant and respondent(s) will serve as the appeal stage for this
aspect of the grievance., :

« The Administrative Liaison for the grievance will submit the following written materials to the
President within 5 working days after receiving both appeals or at the conclusion of the 15
workday period listed above: (1) grievance; (2) letter(s) from respondent(s); (3) recommendation
by Hearing Committee; (4) decision by VPAA (or President’s designee) regarding
recommendation(s) by Hearing Committee; (5) appeal by grievant; and (6) appeal(s) by
respondent(s).

« The President of the University has 10 working days from receipt of the documents listed above
to review and render the final decision regarding the grievance. The decision of the President
shall be delivered in writing to the grievant, respondent(s), Hearing Committee, VPAA (or
President's designee), and Administrative Liaison for the grievance within the 10 workday period.
The President may request additional information from any party involved in the grievance
process. Because the grievant and respondent(s) were provided an opportunity to appeal the
decision of the Hearing Committee and/or VPAA (or President’s designee) to the President, the
decision rendered by the President shall be considered final and binding; the case will then be
closed and the President's decision shall be put into effect.

PLAINTIFF’S
EXHIBIT
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SOUTHEASTERN OKLAHOMA STATE UNIVERSITY

Durant, Oklahoma

A Self-Study Report for Continued Accreditation

submitted to
The Higher Learning Commission
A Commission of the North Central Association

January 7, 2014
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Preface

Dear HLC Team Member,

It is my pleasure to welcome you to Southeastern Oklahoma State University. | want to
take this opportunity to thank you for your service to our institution. We believe that
participation in the HLC self-study process is one of the most important self-examination
processes we can engage in as an institution of higher learning. The self-study report is
the result of the work of our entire campus community, allowing all stakeholders an
opportunity to understand the University better.

| believe you will find two guiding principles that characterize our self-study process.
First, we have attempted to illustrate that we are a mature institution. In our opinion, a
mature institution is one that is able to recognize what it does well, what it needs to do
to improve, and implements initiatives to address identified challenges. Throughout this
self-study report, we have shared our progress as well as our plans for addressing
these clearly defined challenges.

Second, we have attempted to design a self-study process that is more useful to our
institution than a primarily compliance-based process. Our philosophy has been that
the best self-study processes are those that achieve a greater institutional purpose,
rather than compliance alone. With this in mind, we have designed the self-study
process with a goal of using the information we gain as one of the pivotal information
sources for our next three to five-year institutional planning cycle. It will serve as a
catalyst in furthering our transformational efforts through involvement, self-reflection,
planning, and continual improvement.

It is my sincere hope that you will find our self-study process successful in providing a
comprehensive self-examination of Southeastern and identifying those things that we
currently do well, those things we do adequately, and challenges we must face in the
future. Again, | want to thank you for your commitment to help us become a more
effective institution.

Sincerely,
sy Fltinke

Dr. Larry Minks
President

Defs' App'x Vol.7 - 1852 DOJ000332
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SELF-STUDY STEERING COMMITTEE AND CHAPTER SUB-COMMITTEES

Self-Study Coordinator Bryon Clark, AVPAA - Student Learning & Accreditation
Ex-officio Doug McMillan, Vice President for Academic Affairs

The self-study process engaged the entire campus community; however, members of the Self-Study
Steering Commiittee and the sub-committees for each criterion deserve special acknowledgement for their
hard work, dedication, and perseverance during the completion of the self-study.

Introduction and Review of Previous Accreditation Visits
Theresa Hrncir (co-chair), Professor of Accounting/Former Department Chair
Dan Moore (co-chair)*, Executive Director, Chief Information Officer
Keith Baxter, Director of Intercollegiate Athletics
Bruce Johnson, Assistant Professor of Political Science/Department Chair (retired)
Jamie Knapp, Professor of Sociology
Robert McFadden, Professor of Music
Margaret Cotter-Lynch, Associate Professor of English
April Zimmerman (student)

Criterion 1—Mission
Jerry Polson (co-chair)*, AVPAA—Academic Outreach & Research/Dean of Graduate Studies
Rhonda Richards (co-chair), Assistant Professor of Accounting
Liz McCraw, Dean of Enroliment Management
Penny Bridwell, Office Assistant for Teacher Education Services
Michael Stout, immediate past President of the Staff Association/Help Desk Director
Kathy Hendrick, Director of the Center for Regional Economic Development
Alan Burton, Director of University Communications
Ben Wright (previously Randy Daley)—student

Criterion 2—Ethical and Responsible Conduct
Diane Dixon (co-chair)—immediate past chair of Faculty Senate/Professor of Biol. Sciences
Camille Phelps (co-chair), Dean of Students
Kitty Campbell, Professor of Management/Department Chair
Bruce King, Dean of McCurtain County Campus
Cathy Conway, Director/Affirmative Action Officer (retired)
Kay Lynn Roberts, Director/Controller of Office of Finance
Charla Hall, Professor of Psychology
Morgan Pierce (previously Kasidy Kinkade & Joseph Baden)—student

Criterion 3—Teaching and Learning—Quality, Resources, and Support
Lucretia Scoufos (co-chair), Dean of Instruction
Randy Prus (co-chair), Professor of English/Department Chair
Kathryn Plunkett, Digital Information Literacy Librarian (no longer at SE)
Ellen Hendrix, Instructional Technology & Design Specialist
Lisa Coleman, Professor of English/Director of Honors Program
Riley Coker, Assistant Professor of Theatre/Oklahoma Shakespearean Festival
Tim Patton, Associate Professor of Biological Sciences
Joseph Baden (previously Matt Sitton & Demetra Wilkerson)—President of SGA

Criterion 4—Teaching and Learning—Evaluation and Improvement
Margaret Avard (co-chair), Professor of Earth & Environmental Science
Tim Boatmun (co-chair), Associate Dean of Academic Services
David Conway, Professor/Director/Department Chair of Aviation Sciences Institute
Aaron Adair, Assistant Dean of Adult & Online Education/Assessment
Sharon Morrison, Director/Associate Professor of Henry G. Bennett Memorial Library
Kay Daigle, Associate Professor of Health, Physical Education & Recreation
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Native American Symposium
e The Native American Symposium (http://homepages.se.edu/nas/), which takes
place on a biennial basis, is a regional conference that brings in international
participants to Southeastern’s campus. Numerous students, faculty, and staff
attend and contribute to this film and lecture series.

Residence Life

The mission of the Department of Residence Life is to create a living environment that
supports student learning, fosters personal growth and development, and encourages
the development of personal integrity and civic responsibility. We effectively manage
well-maintained and reasonably priced residential facilities. We value the individuality of
each student and the diversity reflected within our community
(http://homepages.se.edu/residence-life/).

From 2007 until 2010-11, the Residence Life community followed a “Program” model
centered on “events” whose purpose would serve the following criteria: spiritual, social,
citizenship/life planning, educational/intellectual, physical, cultural, political, and sexual.
Records of attendance at events were kept as were the numbers in attendance and
types of programs offered. Resident Opinion Surveys were also provided. Surveys of
satisfaction with activities and with the RA’s that led the activities were largely in the
mid-range in the years 2007-2012.

Beginning in 2010 and continuing in 2011, RA’s and Director of Residence Life
developed a new model of student contact. This move was made because students
often came to events for food and left before the actual event. During the academic year
of 2010-11, the Director and RA’s focused on “Mission Centered Conversations” in
which frequent contact was initiated between RA’s and the students that they are
responsible for. This model also promoted higher levels of communication through
intentional discussion of relevant topics. Weekly contact was initiated between RA’s
and their students (50-60 per RA) and RA’s submitted documentation of this weekly
contact. This programming model was adopted for fall 2011.

Each RA team (4-5 teams each semester) was also responsible for planning and
implementing at least one large program (event) and one service project each
semester. The focus of the program was frequent contact to develop mission-centered
conversations instead of a focus on the actual event. The following represents some
observations made after the implementation of this new model:

e Contact was defined as an “exchange,” preferably fact-to-face. Unanswered calls
or text messages did not count.
Procedures were outlined for an unresponsive resident.
Examples of contact logs were provided.
Frequency of log submissions was determined.
Examples of ways to contact residents (Facebook, for example) were provided.

Southeastern Oklahoma State University Self-Study Report—Page 126 of 218
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OFFICE OF THE PRESIDENT

Cepy SOUTHEASTERN OKLAHOMA STATE UNIVERSITY
1405 N, FOURTH AVE,, PMB 4236

DURANT, OK 74701-0609

580-745-2500
FAX 580-745-2515
www.SE.EDU

March 25, 2011

Dr. Rachel Tudor
1124 North 10"
Durant, Oklahoma 74701

RE: Appeal Review regarding the rejection of Dr. Tudor’s tenure and promotion application
Dear Dr. Tudor:
After careful review of the material submitted in the above, my conclusions are as follows:

1. That Southeastern’s Academic Policies and Procedures 4.6.3. Procedure for Granting Promotion
and Tenure was followed;

2. That both the above policy and University precedent are consistent regarding faculty members
ability to make application for tenure only ore fime following the fifth, sixth or seventh year of
service to the University;

3. That a compromise was offered to you to withdraw your application for tenure and allow further
time to work on your portfolio, which you rejected;

4. That 4.4.6 of Southeastein’s Faculty Grievance Policy was followed;

5. That the faculty hearing committee makes recommendations to the Vice President for Academic
Affairs (or President’s designee) pursuant to 4.4.6 of the Grievance Policy;

6. That pursuant to the Grievance Policy the hearing commitiee and the Vice President for
Academic Affairs (or President’s designee) must meet to reach a final decision, which occurred,
however no consensus was reached;

7. That either party may appeal the decision to the President for final review and binding decision,
which occurred.

Therefore, due to the findings above, your application for tenure and promotion shall not be accepted
for review. ’

Sincerely,
Larry Minks,
President

SOUTHEASTERN OKLAHOMA STATE UNIVERSITY

OAG/DLC/USA v. SOSU - CIV-15-324/005687
Defs' App'x Vol.7 - 1856
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From: Dr. Rachel Tudor llF’
EXHIBIT
log

To: Dr. Clalre Stuhblefield

.tab.

Re: Additional information

October 13, 2010

Dear Dr. Stubblefield,

I'am putting the Informatlon | discovered and shared with you last Friday Into writing. After flling
ry initlal complaint, | discovered that two candldates (Dr. Virginia Parrish and Dr. Margaret Cotter-
Lynch), In addition to Dr, Spencer, were also awarded tenura and promotion by tﬁe administration even
though thelr applications were not significantly different from mine, First, | want to state that Dr, Parrish
and Dr. Cotter-Lynch are both deserving of tenure and promotion, and | have the utmost respect for
them. The fact that an objectlve evaluation of thelr records demonstrates that my scholarship and
service record Is equivalant ta theirs in no way demeans their accomplishments or value. Because our
records are equivalent, it is entirely disingenuous for the administration to allege deflclencies In
scholarship and service In denylng my application last year, And, It Is particularly onerous for Dr. Doug
McMillan to presently deny me the opportunity to reapply for tenure this year because of alleged
deficiencies [n my schalarship when {t s an Indisputable fact that | presently have more articles aécepted
for publication in peer-reviewed scholarly journals than the combined record of the last three
candidates at the time that he recommended them for tenure and promotion, Dr. McMillan’s declsion
to not alfow my application for tenure and promotion to proceed is clearly not based on facts, but on his
own prejuttices. A candid analysis of hié memorandum (see Grievance) halting my tenure and promotion
application demonstrates that the memorandum lacks knowledge, thought, and reasons—vltal

safeguards against bigotry.
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It is most Important to note that the awarding of tenure and promotion to two ois' wemen in my
department does not In any way diminish the fact that the administration has discriminated against me
as a trans woman. As a matter of fact, the disparate treatment of ¢ls women and a trans woman
demonstrates a profound disregard for fair and equal treatment by the administration. For example, If
an employer discriminated against women who have children by denying them promotion while
promoting women without children; then discrimination has oceurred. There are many categories of
women and it is not necessary that a party dlseriminate agalnst all categories of women to be guilty of
diserimInating against women, It Is also pertinent to bear in mind that Southeastern Oklahoma State
University, and the other universliles In Oklahorha, allowed some minarities to enroll and graduate
while specifically discriminating against Ada Sipuel (Sipuel v. Board of Regents of Oklahoma) and later
placed unequal obstacles in the way of the education of George McLaurin (McLaurin v. Oklahoma State
Regents). It is simply beyond doubt that different policles, practices, and standards are being applied to
me than to other candidates, white men (Dr. Mark Spencéf) and white cis women {Drs. Cotter-Lynch and

Partish}, for tenure and promotion,

Finally, [ would like to eall your attention to Dr. Doug McMillan In particular, Dr. Doug
McMiilan’s own sister, Dr. Jane McMillan, disclosed to me that Dr. Doug MeMiilan considers transgender
people a grave offense to his “Baptist sensibilitles.” Dr. Doug MacMillan’s “Baptist sensibilities,” as he
expressed them to his sister, Dr, Jane McMillan, prevents him from tolerating, much less accepting or
weltoming, transgender people to Southeastern. Quite simply, my presence at Southeastern Is
intolarable to him. The evidence demonstrates, quite unequivocaily, that Dr. Doug McMillan has abused

the power of hls office to deprive me of my rights; rights protected by policy and the law,

Defs' App'x Vol.7 - 1859
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[ would also like to document the fact that Dr, Scoufos repeatedly uses Inappropriate pronouns
when speaking to and about me. Although Dr. Scoufos’ use of Inappropriate pronouns is intermlttent, it

has oceurred too often to be attributable 16 mere carelessness,

Finally, please do not misconstrue the facus of this letter to diminish in any way my conviction !
that racial diserimination is also a factor in the disparate treatment accorded me In reference to tenyre

and promotion. Indeed, intolerant people often hold multiple and overlapping prejudices. !

' Clsgender oan be used in place of less acourate terms such as bioleglcal or genetic male or female since '
transgender people are also "blologically” (and not made from some non-bioioglcal material), while the
"genetioally"-argument falls when one considers the genstic variations present In a5 people. Born
male or female is equally Inaccurate, since fransgender and transsexual people feel that they are born
with & male or female gender identity Irrespeotive of thelr physiological sex. The use of the term real male
or female Is both nacourate, because each and every point that Is usually attributed to "real (=olsgender)
women either does not apply to all clsgender women either, or to transwomen and/or many intersex
women ag well, orto transmen as well, who are usually not counted as "real women". (The same of
course applies o "real ren®.) When used comparatively these expresslons are often seen as
disrespectful to and by transgender and transsexual people. (From WordiQ.com)

EOC0O00039 |
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.and to ensurs that gach institution meets its (b) “responsibilities under the Civil Rights Act of 1964;
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Amﬁnde;:[ Complalnt

Tot Dr. Clafre Stubblefield, Speciat Assistant to the President/Diractor of Institutfonal Diversity &
Affirmative Action Offlcer

From: Dr. Rachel Tudor, Department of Engllsh Langusges & Humanities
Rat Discrimfpation tn Promotion and Tenure & Retallation

Date: 28 bctoh er 2010

According to tha Regional University Systern of Oklahama (RUSO) 5.2 (a) all persons should he glven
#goual opportunity for smployment and advancemant in erployment regardless of race, ratiglon,
disability, color, athnicity, national erigtn, sex, age, political effiliation, ar status as a veteran.” It is the
respohsibility of the Affirmative Actfon Offlser of each unlvarsity to ensure compliance with the policy
commitments as a federal contractor undar Exacutive Order 11246 and Executive Order 21375; and
CRlahoma State Regents for Higher Education pollcies” [t is my duty to inform you, as.Southeastarn’s
Affirmative Action Officer, of egreglous breacheas of polley end law in-reference to discrimination [n
promotion and tenure. Fellowing fs a brief synopsis of the pertinent dates, events, and personne)

“tnvolved In violating my rights under poliey and law:

| was recommended For tenure and promotion by my departinent's Facuity Tenure and Promotion
Commitiaa In the Fall of 2008. Subsaquently, Dean Scoufos and Interim Vice Prosident for Academic .
Affairs McMillan denled my application far tenure and promotion. Dean Stoufos steadfastly refused to -
disciosa lver reasons for not supporting the recommendation of EHL’s TeAure and Promotion Commmittae
{Exhiblt A}, Dr. MeMillan not only refused to disclose his reasons, he also refused to even meet with me
(Exhiklt B}, ! appaslad to the Faculty Appellate Commiites to review thalr hehavior as consistent with
Southeastern’s pollcy and practice {Bdibit C). the Faculty Appellate Committea supported my poirit of
view andissued a recommendation that Dean Seoufos and Dr. MeMillan explain the rationalesfor thely
daclslons, However, Instead of respecting the common sanse approach recommended by the Faculty
Appallate Committee and honoring thelr wisdom, they contacted legal counsel and r'equested a tegallstic
jegerdamain to avald gxtending to me the same spirlt of cooperation and colleptality that was tecently
freely extended to a white male candidate for tenure and promotion In fy department (Exhibit'D, para
3) At this point, ! need to call your attendion to Bz, Charles Welner's (Assistant Vice Prestdent for
Arademic Affairs) role In events, The Faculty Appellate Committee met and rendered a judgment In my
favor on March 22™, however Dr, Weiner did viot inform me of tha Cornmittee’s decision until Aprit 26"
{Exhikit D, s¢e dote). Poliey states unequivocally that | have the rlight to be informed of the Committee’s
deciston withiin ten days of the rendering of 1 verdict. It1s not only inexcusable that Dr.\Weiner walted
five weeks to nform me of the Committee's decision, but his deliberate delay in violation ¢f policy Is
evidence of colfahoration between partiesin the administration to delay and binder my rights o due

process and enual treatment. As a matter of fact, before | was informed of the Committes’s decision the -

most egregious breach of my right to due process antd equal opportunity Tor advaneement in
employmant oceurred. On April 6% [ was summoned to Dean Scoufos’ office. Dian Scoufos demanded
that | immediately withdraw my spplication for tenure and promotion. When [ asked for sometime to.
think shoutit, she sald that 1 did not Immediately withdraw my applicaiion, | would not be allowed to
reapply In academic year 2010-201). | mentloned that policy states tenure-track facully have six years to
apply for tenure, antlFwas only-In my ifth year. She rasponded that the palicy simply says tenure-track

OAG/DLC/USA v. SOSU - CIV-15-324/001290

Defs' App'x Vol.7 - 1862




\,,_j h

Case 5:15-cv-00324-C Document 205-53 Filed 10/13/17 Page 3 of 8

faculty “may™ apply, It doas not say that tenure-traclk facuity “must” be allowed to epply. When [ did not
Immediately fold, she sald, “You may thirk you are safe becaute the date for non-renewal of your
contract Without cause hgs passed, but you may stli be nén-renewed with cause If you don't wlthdraw
vour application,? Lasked her if she was $peaking on har own authority or on behalf of Dr, Mciillan,
Drean Scoufos said that she was speaking on behalf of Dr. McMliltan and president Miriks. She sald that
they had metand detldad to demand that | withdraw my application and ta Inform me of the
consequences of refusing to comply with their demand, Although | was talen aback by the threats, 1
placed my faith in my cotleagues’ Judgment, both the Faculty Tepure and Prornation Committee and the:
Faculty Appellate Commiitee, and refused to withdraw my appllcation, To me, withdrawlng my
application would indicate that I was rejecting the good judgment of my colleagues In my department
and clid not fave faith In the sound judgment of my colleagues fn the Faculty Senate as well as
sureendering to odious bullying. These events seem Incredible, but Dr, John Mischo {Chair of English,
Humanities, & Languages) was g witnass to the meeting with Daan Scoufos and her attempls to coeres
me Into withdrawing my application, On Aprit 21% Presitlent Minks denfed ry application for tenure ant
promotion. on April 29* Dr, Welner informad me of the Faculty Appeliate Cormmittee’s
recornmendalion and of the administratfon’s decision not to respect: its judgment (Exhibit D). On Aprit
80" Dr. MeMillan eomposed a letter {in response to.tha Faculty Appeliate Committee’s ‘
recommendation) stating President:Minks' réasons for denylng my application {Exhibit E), Atd, herels
where another egraglous vlolation of my rights to due process and equal vights accurs, Dr, MeMilldn falls.
ta mall the letter to me untilJune 5 (Fxhibit 7, almpst six weels tater, Taken Individually, any one of
these events evidence a hostile attitude drising frem discrimination; taken collactlvely, they
demonstyate a pattern of calculated adversarial behavior Intended to thwart my equal opportunity to
advancement in employment—an opportunity protected by poliey and taw, As a matter of fact, the
aclions decumented are in condradistinction to RUSO Affirmative Actlon policy 5,2 {€) "to reach out to all
parsons, ncluding waormen and raclal minority members, in recrultment, placement, developtment and
advancement.” Instead of réaching out 1o ma, | was stanawalled, threatened, and denied timely aceess -
to vital Information at every step of the procass. Finally, note should be made of the purpoerted raasons
for Prestdent Minks denylng my application (Exhibit E) President Minks' letter does not indlcate any
"compeliing reason or exceptionsl case” for overruling the Faculty Tenure and Promotlon Committee’s
Judgment as required by policy, Policy states explicitly that faculty sre the hest judgas of what
constitutes xubstantive and merltorious contributionsn theit area of expsriise—policy specifically
eschews the type of secund guessing and micromanaging described in the letter {Policy and Procedures
3.7.4 Role of the Facuily) As Indicated by the minuta ¢lted in his lettar, Pres| dent Minks clearly usurped
the tights and responsibilities of the Faculty Tenure and Promoton Committes as well s underminad
tha principles of shared governance dafined in the Policy and Procedures Manual, Omitted frotm
mention in his letter ara many significant contributions § have mada to the university, such as deslgning
and co-teaching a course on Native Amarlcan history, literature, and jaw under the auspices of OSLEP
{Oklahoma Scholar Leadership Enrichmant Prograsm). Most telling Is his attitude toward any activities
and contributions with respect to Native Amerlcans, For exarmple, Presldert Minks minimfzes not only
my eantributions ta the Native American Sympostim but demeans the Sympostum itselt, In hig letter, he
sllghts contributions that are culturally spacific and valuabla to Native Amerleans, such as preserving the
oral tradition of Native American poetey. it mist be notad that the Faculty Tenure and Review
Commitiee was able to evaluate the chapbooks containlng my postiy—assassrent of the quality of
Jlterature is an area of expertise President Minks and Dr. McMillan lack the background and education
to perform—nevertheless, President Minks and Dr. MeMillan dismiss tha texts and the expart jJudgment
of the English faculty without éven reading the texts or consulting the faculty as to the merits of the
work, Ukewlse, President Minks summarlly dismisses my presentation at the Natlva American
Symposhiri, without'so much as reading the text of my presentation In order to assessits merkts, ag
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o being nelther “notewoarthy nor excellent” simply hecausa It was presented st the Symposium Instead of
T apother, presumably more respectable, venue, In addition, Prestdent Minks lkewlse dismisses the
- Proceedings of the Native American Sympusium. Astonishingly, President Minks apparently bas never so

ruch as viewed a copy of the-Proceedings since he vepeatedly affirms in his letter that he was unable to
verify that | was an edltor of two sditlons of the Journal, if he had glanced at the cover of the
Proceedings, ha would have seén my name prominently displayed in bold print on the cover, along with
Dr. Spencay, as an aditor (Exhibit G). Caples of the Proceedings are readily avallable In Seutheastern’s
Natlva Amerlcan reading roorm. OF course, If Prestdant Minks {or any of tha administrators who were
unnbie to varify that { was an adltor of two editions of the Proceedings) truly valued the Native American
Symyrosium, then surely copies of the Procesdings of the Sympasium would be veadlly accessible In his
personal lilirary. |t was distressing to discover n Presfdent Minks’ letter how little regard the -
administration has for the dedicated effort and sacrifice of all those at Southaastarn who make the
Native Amerlcan Symposium possible as well-as the low regard the administration has for the
contributions of the participants—~many of whom travel great distances at thelr own expensa simply
because they conslder the Native amerfcan Sympostum s “noteworthy and excellent” event. Inrg-
reading President Minks' letter, | continue to lia startled by the callousness with which he dismisses all
things Native American, Tha lack of cultural sppreciation 1s made more troubling by the fact that the

' letter was cqmposed hy another administrator, Dr, McMilian, who s clearly as dismissive of thevaiue of
Nativa American eontributions ko Southeastern as President Minks,

n eoncluston, please note how different the éxperlence of applyipg for teture was fora white man in
my department, Dr. Mark Spencer. The undversity prasident (who was Dr. Jesse Snowden) and Interim
Vice Prasident for Academic Affairs Doug MeMillan repeatedly rmet with Dr, Spencer, went over bis
tenure portfollo, instructed him how to revise it, invited him to provide supplemental material which

, ) included articles that he had submitted or planned to submit for publication, and allowed him to fully

R explain and discuss his céntributions to the univarsity as well ag providing him ample opportunity to
proffer any “verification™ required. Dr. Spencer recelved not anly cooperation but a wefcoming hand,
guldance, ard support to shepherd him through, whatin the best of times s, a path wrought with
anxiety I do not rasent Dr. Spencer's treatment, but affirm his experience as examplary of the type of
cooperation and colteglality between administration and faculty that characterizes a healthy uhlvarsity.
\With Dr. Spencer’s experfence as an exemplar, thequestion must be asked: why did the administration
cooperate with and facllitate the tenure and promotion of & white man while adepting an adversarial
and hostlle demeanor toward a Native Amarican woman? | deserve an answer to that question; but,
more importanty, law and Justice demands It

Additional Information

After fillng my initial complaint, 1 discoverad that two candidates {Dr, Yirglnla Paprish and Dr,
Margarst Cotter-Lynch), in addition to Dr. Spencer, were also awarded tenure and promotion by the
adminlstration even though thefr applications were not stgnificantly differant from mine, First, | want to
state that Br. Parrish and Dr. Cotter-Lynch are hoth deserving of t8alire and promaotion, and | have the
utmost respact for them, The fact that an objective evaluation of thelr records demonstrates that my
scholarship and service record Is eguivalent to thelrs inno way demaans their accornplishments or
value, Basause our racords are gquivalent, It Is entirely disingenuqus for the administration to allege
deficlencies in scholarship and service In denying my appilcation last vear. Aand, it Is particularly onerous
for Oy, Doug McMillat to presently deny me the opportunity to reapply for tevure this year betause of
alleged deficiencies In my scholarship when ft1s an indisputable fact that | presently havg mors articlos
@ l accepted for publication In peer-reviewed scholaily Journals than the ¢ombined record of tha (ast three
i candidates at the time that Ke recominended them for tenyre and promotion. Dr. MeMillan's-declsion
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, to not allow my application for tenure and promotion to proceed lgclear yﬂnni.,hga',,gi ed on fastsbub-on his
i &_rlﬁwejudfoes A candd analysis of hls memorandum halting my tenure and promation application
' demonstmt‘éfs that the memorandum lacks knowledge, thought, and reasons—vital safeguards-agalnst
blgotrv .

it1s most Important to note that the awarding of tenure and promotton to two cis' women In iy
department does not in any way dimnish tha fact that the admintstration has diseriminated agalnst me
as a trang woman, As a matter of fact, the clisparate treatmant of ¢is women and a trans woman
demonstrates a profound disregard for falr and equal treatment by the admintstration as required by
policy and law. For example, if an employer discrimfnated against women who have children by denying
them promotion while promating women without children; then disorirination has cceurred, There are
many categoties of women and it is not necessary that a party discriminate against all categoties of
women to be pullty of discriminating against wornen, {tis also pertinent to bear in mind that
southeastern Oklehoma State Univergity, and the other universities In Oklahoma, allowed sbmea
minorities to enroll and graduate while spécifically discriminating against Ada Sipuel (Sipuel v, Boord of
Regents of fdahoma) end later placed unaguat obstadesin the way of the educatfon of George
McLawrin (Mclaurin v, Okfehoma State Regents), Itis simply beyond doubt that different pollcles,
prackices, and standards are befng.ajpplied to me than ta other candidates, white men (Dr. Mark
Spencer) and white ¢ls women (Drs. Catter-Lynch and Parrish), for tenure and premotion.

Finally, | would like to call your attention to Dr, Doug McMillan in particular, Dr, Doug .

_ MeMillan’s own sister, Dr, Jane McMillan, disclosed to me that Dr, Doug MeMillan considers transgender
paople.a grave offensa to his “Baptist sensibllitles,” Dr, Doug MacMillan's “Baptist sensibilities,” as he
expressed them to his stster, Dr, Jane MoMillan, prevents him from tolerating, much less sccepting or

' welcoming, transgender people to Southeastaern. Quitesinply, my presence at Southeastern s '
ﬂ Intolerable to him, The evidence demonatrates, quite unequivocally, that Dr, Doug McMiltanhas ﬂbusec]
the power of his offfee to deprive me of my rights; rights protacted by policy and the law,

| would also {ike to document the fact that Dr, Scoufos repeatedly uses Inappropriate pronouns
when spenking to and about me, Although Dr, Scoufos’ use of mapprupria‘:e pronouns (s mtermittent, It
has occurred oo often to ba attributable to mere cdrelassness,

Finatly, please to nok misconstrua thi foeus of this additional Information Yo dlminish in any way
my conviction that racial disarimination Is also-a factor in the digparate treatment accorded me in
reference to tenure and promotion, Ihdeed, Iatolerant peopte often hold multiple and overlapping
prejudlt:as ,

Ratalfation Complaint

On Octoher 7" Dean Scoufos Infarmed me that Dr. Doug MeMilian has decided to refuse to
allow me to apply for tenure and promotion, Br. MeMillan's unpracedented sction is not supported by
policy, procedure, or practice, Dr. MeMillan's arder is in violation of RUSO policy, RUSO speciﬂcally
prohibits retaliation for fillng a grievance or complaint.{RUSO 5.5; 5.7),

Dr, vieMllan calins Inhis letter deliverad to me October 7, 2010 that his unprecedenterd
dedislon Is based on his BELIEF that {1) alleged deficlencies in scholarship and servicein my 2009-2010
applitation have not been remedied, {2} allowing my appilcation to proceed would be a waste of the
time of faculty and administration, and (3) that there would be an “inflammation” of vefatfons between
Q\ } the admintstration and faculty, However, he offers no evidence except his unwarranted opinion to
/ support hlg beliaf.l
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in raferenca ta the clalm of alleged deficlencies In scholarship and servica, [ offer the following
evidence. tn Dr. McMillan’s letter dated Apnil 30, 2010, Dr, Mchilfan ¢laims thet tha admiristration was
unahla to verify that | was a co-editor of two editions of tha Natlve American Symposium Proceedings,
My 2010-2011 application provides unequlvocal testimony from the other aditor, Dr. Mark.Spencer, that
| did indeed co-edit two etitions of the Progesdings. In fact, | presently have elght articles acceptad by

. peer-revigwed scholarly Jourrials, three conference papers, edited two editfons of the Natlve American

symposium Proceedings, and ene chapter In an anthology of posteotonial literature to my credit, %12 an

- ampirical and uncontestabla fact that my scholatly record glaniflcantly excerds the scholarly réeord of -

other candldates who were granted tenure and promotlon. [n referance to sarvice, of cotwse | have
another year of service to the university stnce my 2009-2010 appileation, but mora importantly ] have
{ettars of reference from the Tenure and Promotich Cammittee that racommended me for tenure and
promotion in 2009-2010 specifylng in detall my servide and value to the university. In additlon, | revised
my 2010-2011 application to specifically detail my service. My additional servics and the revision of my
applleation should address any percetved or slleged deficiencles In regard to service,

In reference to Or, MeMillan's second rationale for prohibiting my 2010-2011 appllcation
moving forward, (2) allowing my application would be a waste of the tima of faculty and adminkstration.
My initfal reactian is that this is an exemple of an argumentum ad'ignorantiem. One simply may not
make a claim about something without looking 4t the avidence or consulting someone who is familtar
with the evidence. Dr. MeMillan has not viewed my 2010-2011 application or talked with anyone who
has. Tiils brings up anather important polnt. In our department the Chalr raviews applications and
advises candidates on whether or not, In‘thelr reasoned Judgment, the application merlts submitting to
the Tenure and Propotion Commitiae. Our Chalr, Dr, Prus, has already reviewed my 2010-2013,
application and granted permisslon to proceed, Dr, Prus was ag surprised as | was to discover De,
McMillan’s halting of the process, especially inview of the fact that Dr. McMillan made the declgion
witheut consulting Hirm, As & matter of fact, a significant amount of time has already beén investad in my
2010-201) application by the faculty—as evidenced by the letters of recommendation for fenure and
promotion by Drs, Alten, Colerman, Parrish, end Spencer, as wall as the review of my porifolio by the
Chalr 8f my departmant, Dr. Prus. Furthermore, reviewing applications for tenure and promotion is one '
of the responsibillties of the faculty and atministeation, Policy and procedura does not allow
administrators to shun duties and responslbilitl&? simply because they BELIEVE [t may be 4 wasta of '
Hime.

in reference to the third point in Dr McMillan’s letter, (3) that allowing my application to
proceed would result in an "Inﬂin_wmgtion” of relations hgtween the administratlon and faculty, This
clalin contradicts Dr, MeMilidnts-second (2} dalm inasmuch ag he assumes that the faculty Tenure and
Promotion Committee will recommend me for tenure and proniotion oh mymerits and that the

. administration will reject thair recommendation. Dr, MeMillan's assertion is troubling on many levels,

For example, it demonstrates a consclous dismgenuousness in referance to clafms (1) and {2). The fast §s,
relations will be “Inflarad” by Dr, McMillan’s unsrecedented act of arblieacily and unllateralty
suspending the right!’ of tenura-track facuity to address any afleged deficlencles In an appiication In a
subsequant application for tentura and promation within the time limits provided by RUSO 3.3.4, In
additton, Dr, McMillan’s newfourtd assartion of the power of the office of Interim Vice President of
Academic Affairs to' refuse to allow candidates to address alleged deficlencies effectively removes the
purposs of the explanatery letter from the prasident, required by policy (Policy and Procedures Manugl
3.7.4). Dr. MaMilldn's exerclse of a new power by the office of Interim Vice Prasident of Academic
Affalrs not only renders the presldent’s explanatory letter meaninglass, bul arguably makes it an act of
cruslty if [t contalns easily remedied technical deflclencles; such as latters from the Tenure and ;
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Promotion Commitiae justifylng thelr decislon to recommend a candidate for tenure and prometion, or
readily obtalnable docuntentation of accotnplishments, while the same candidate s probibited from
offering a subsequent application that addresses the president's concerns. Furthermore, it s
unjustifizhly punitive to begin forbldding ensuing applications for tenure and promotlon because the
process has recently become advarsarial Instead of cooperatlve,

Flnally, sinca the alleped rationales for deciding to halt my application are demonstrably
spurious, [t Is unassaifable that Dr. MeMllian's decisfon Is simply an act of retaliation for iy exerclsing
tghts afforded to faculty and citizens, This semaster ! have exercised my rights as a provided by the
pofiey and law to file a grievante and complaint against Dr. MeMIllan. RUSSO (5.6; 5,7) specifically
prohlblits retallation forexercishmg my clearly delineated rights under palley and faw,

Unfortunately, Dr. McMillan alsointrodutes a clafm that is extraneous to the purpose of ki
letter—which Is to prohibit the advancement of my application and provide the rationale for his action. |
arn referring to his assertfon that an offar was made to ma fn Aprll 2020 to renew my contract for the
2010-2312 year ant to allow me to reapply for tenure and prometion in 2011-2012, | am wicartain why
he would Introduce thls extraneous asgertion Into hls letter except as an attempt o misrgprésent ma as
being uncooperative and to present himselfina favorable light, However, there ara significant factual
errors In respect to his aceount of the purported offer, The offer he is vefarving to was profferad by Bean
Seoufos urler most pecullar drcumstances. Dr, Mischo, who was the Chair of our department in 2009-
2010, and | weare called to Dean Scoufos’ office In April 2010, Dean Scoufos sald [ may ba allowed to
reapply for tehure only {(not promaotion) in the 2010-201) academlc year Il withdrew my 2009-2000
application, Shes demandad an immedlate dacision. | agked for the offer In writing, and she refused, |
asked what would be the requirements for the administration to approve a tenure only application, and
she refused to discuss the speciflc requirements with ma. When 1 asked for wore time to consider the
offer, she threatened to not renew my contract *for cause” for the 2000-2011 academic yaer (the date
sttt by polley for non-renews! without cause had alraady passad). The offer, as described in the letter
delivered to me Getoher 7, 2010, purports to be one inwhich | am hot dllowed to apply far either
tenura or promatfon In the 2010-2011 acadamic year, but may apply for tenure and promotlon In 2011-
2012, This is patentdy false. {I welcorme you to eontact Dri John Mische tn reference to the offer and the
drcumstances surrounding the offer to verify which account {s sccurate.) The offer, as describad by br,
MeMillan, could not have been legltimately made because only the Board of Regents may approve the
renewal of a tanure-track facully member after seven years (RUS0 8.3.4; Pollcy and Procedures Manuol
4.6.4} The 2011-2012 academicyear would be my elghth vear. Dy, McMillan did not have the suthority
to make stich an offer, Dv. MeMilan's introduction of this spurious and extrangous claim 18 simply
further incontrovertihle evidence of his impassioned and unreasenable hostility toward roe bacouse of

‘my membership In groups that have suffered egregious violations of oyr civil and human rights,

' tisgendsr san be used in place of less aocurate lerms suchi ag hiologival or genetio male or famale alnce.

tranagender people are also "hlologically™ (and net made from some non-blological mataral), white the

“manetloally-argument falis when one considers the genetio variations present In jntersex people. Born
male orfemale is equally Inaccurats, sinte transgender and transsexual people foel that they are bom
with a male or ferale gender identily irrespective of thelr physiolegloal. sex. The use of tha fenm real male
or female Is both Inmocnrate, because sach dnd evary polnt that Is usaally allnbuted to "real™ (=clsgender)
wonten sfther doés not apply Lo all cisgesder wotnun efther, orto lranswomen and/or many Intersex

‘womsn as whll, or to transmen as well, who are usualiy not sounted as "real women", (The same of
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course applies fo "real men".) When used comparatively thesa exprossions are often seen as

disrespectiul 1o and by ranspendar and transsexual people, (From Word/Ghoom)
T A “right” in a dermocratic seslely may be defined as a praclics which is routine and expsated. lndesd
olvil soolety depends upon membets of socfety inferacting witih one another In predictable and egquitabls

ways.

TN

Defs' App'x Vol.7 - 1868

OAG/DLC/USA v.

S0OSU - CiV-15-324/001296

i



Case 5:15-cv-00324-C Document 205-54 Filed 10/13/17 Page 1 of 5

Exhibit 54

Defs' App'x Vol.7 - 1869



Timeline

R 205-54 Filed 10/13/17 Page 2 of 5

Attachment K

2/12710

Letter from Dr. Scoufos to Dr, McMillan recommending the denial of tenure and to
give Dr. Tudor a one-year terminal appolntment for the 2010-2011 academic year,
The letter states, “Dr, Tudor's portfolio appears to be Incomplete. In addition to fack
of documentation of service activity, there are no letters of recommendation from
tenured faculty members In her department. The single sentence recommendations
fer promotion and tenure from the department commitiee and the chalr fall to give
any justification for the recommendation for promotion and tenure.”

2/23/10

Letter from Dr, McMillan to President Minks in response to Faculty Senate letter dated
1/25{10. The letter clarifles a possible disconnect between what Is considered a
discipline specific definltion for tenure and promotion and the RUSQ Board Policy and )
our Academic Policy and Procedure Manual raquirements. ' '

2/26/10

Letter from Dr. Rachel Tudor to President Minks. Dr, Tudor requested hearing before
the Faculty Appellate Committee to review her application for promotion and tenure.

3/21/10

Email from James Knapp to Larry Prather and Jon Reid regarding a formal statement
of the Faculty Appellate Committee conclusion on Dr, Tudor, The conclusion stated,
"Dr. Tudor's appeal Is valid In that Section 3.7.4 of the SE Pollcy and Procedures
Manual Indicates, "The governing board and president should, on questions of faculty
status as in other matters where the faculty has a primary responsibility, concur with
the faculty judgment except In rare instances and for compelling reasons which
should be stated In detail.” :

3/25/10

Official meeting with Dr. Knapp, Dr Prather, Dr, Reld, and Dr. Welner to coneur with
the letter submitted in the record,

3/25/10

Letter from Dr. Knapp, Dr, Prather, Dr. Reid to Dr. Weiner. See copy.

421710

Letter from RUSO attorney Charlie Babb to Dr. McMillan indicating, “The Regents of
RUSO have delegated to the respective presidents or their designees all (emphases
added) Personnel decisions regarding the hiring, promotion, rank and salaries of
faculty but have not delegated the granting of tenure. Only the Regents grant tenure
and then if the president determines to recommend the granting of tenure to the
Regents. See, RUSO policy 1.25.1 and 3.3.5 The letter concludes stating, ™I do not
find anything In the RUSO pollcy which suggests that anyone should provide a
rationale for not following the recommendation of a department committee. I do not
find anything in the Southeastern policy which suggests that anyone cther than the
President or the Board should provide rationale for not following a department
recommendation. I also note that the Southeastern policy is merely suggestive as to
whether the president states a rationale for his decision. Finally, It should be obvious
that the RUSO policy would controt over the Southeaster policy and that the
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Southeastern policy cannot direct the Regents to perform a particular act.”

4{29/10

Letter signed by Rachel Tudor acknowledge receipt of the decision of the Faculty
Appeallate Comimittee,

4/29/10

Letter from Dr. Weiner to Dr. Tudor, See letter,

4/30/10

Letter from D, McMillan to Dr. Rachel Tudor indicating he has been delegated to
communicate the reason for denfal of her application for tenure and promation,
Paragraph 3, states, “An examination of the research/scholarship portion of your
portfolio listed eight activities... The first three activities (two publications and one
presentation at a reglonal symposium) do the remaining activities fail to meet these
standards.” “In summary, your efforts in scholarship and research appear to have
ylelded some appropriate work; howaver, the body of work, since being employed at
Southeastern, Is either unveriflable of falls below the policy requirements for tenure

‘and promotions.”

8/30/10

Letter from Dr, Tudor to Dr, Stubblefield Ce: Dr. Prus regarding a change of
discrimination In promotion and tenure. '

8/31/10

Email ffom Rachel Tudor to Dr. Stubblefield correcting an error of fact, Dr. Tudor
Indicated Dr. Snowden was president during the tenure and promotion of Dr, Mark
Spencer not Dr. Minks.

9/6/10

Dr. Stubblefleld conferred with legal counsel regarding the discrimination charges.

e/8/10

Letter from Emeritus Intetim President and retired VPAA Jesse Snowcden to Dr,
McMlilan providing a recollection of the events surrounding the tenure and promotion
of Dr. Mark Spencer. The letter Is as follows:

«  When I revlewed Dr, Spencer's portfolio In Dacember, it was my opinfon
that his record In scholarship was bordetline, but not sufficlent to meet the
minimum standard for promotion and tenure,

I also recall that his record in both teaching and service was very good,
I met with Dr. Spencer, probably In January, to discuss my reasons for not
recommending his promotion and tenure.

+ Dr. Spencer incicated that he had submitted a paper for publication since his
portfollo was submitted and that he had ona or two additional manuscripts _
completed and ready to submit for publication,

» Inview of this, and since It was still relatively early in tha process, I agreed
to give Dr. Spencer some additional time, I believe two months, to get the
addltional manuscripts submitted and to learn of the fate of the one he had
submitted,

+  Dr, Spencer followed through, and submitted the additional manuscripts,
and received word that at least one of them (it could have been more) was
accepted for peer-raviewed publication. This would have been around March
1st,

« Thig additlonal work, in my view, brought Dr. Spencer's record of

_ scholarship up to the minimum standard required for promotion and tenure,

+ By this time I was Interim President, and I met with Interim Vice President

McMillan to lel him know what had transplred in Dr, Spencer's case, My
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9/13/10

Met with Dr. Mark Spencer to discuss the accusation from Dr. Tudor that ha was
treated differently in t & P process. Dr. Spencer explains his tenure process as a-sphit
declslon, Receives tenure but was denied promotion, The department chair and
Dean concurred with the decision. Colleglallty was a clted as the Issue, Dr, Spencer
says an offer of additional time was requested to Include a notification of acceptance
to a refereed journal article. Dr. Spencer sald Dr, Showden indicated that dua to
holidays and a heavy workload, he probably would not start the portfollos for several
months., Snowden indicated he would speak with Dr. McMillan about the situation.
After speaking with Dr, McMillan, Snowden made a proposal to Spencer to send to
htim particulars of the articles and to agree to hurry. A two month perlod was
extended to him. Dr, Spencer was emphatic when he sald Dr. Snowden did not
“promise” me anything but he sald he thought It was implied. Dr, Spencer said he
submitted three articles and all were accepted. He also sald, “you can have too little
but never too much research and scholarship.”

" AAO asked Dr. Spencer if he thought the process was typlcal or atypical. He
responded that he wasn't really sure but he thought it was, He knew he had
completed the artlcles since the submisslon of the portfollo-and knew If he wag
borderline in scholarship (stream of thought from Dr. Spencer-"he wasn't sure what
was really consldered exemplary and noteworthy. Number of refereed journal articles,
or natlonal vs. state/regional presentation}.

AAQ stated the RUSO policy 1.25.1 and 3.3.5 that only the Regents can grant

tenure. Charlie Babb, general counsel, on Apilt 21, 2010 states, “I do not find

anything In the RUSO policy which suggests that anyone should provide a rationale
for not following a department recommendation.” AAO then asked Dr. Spencer if he
belleved Dr, Tudor, Was treated unjustly or in a discriminatory manner? AAD
indicated that a legal Interpretation or stance was not requested, merely the
impression from a colleague and assodiate. Dr. Spencer states, “Now that I
understand the process better, maybe I would not have advised Dr. Tudor that my
request for time was-atypical but maybe a gift.” ™I guess, I'll have to recant my prior
recommendations to her.” Meeting ended at 2:15 : -

Amended complaint received from Dr. Tudor Indicating disparate treatment exist
between T and P. She states Drs. Cotter-Lynch, Parrish and Spencer received T & P.
having similar portfolios. :

9/17/10

10:30-Meeting with Dean Scoufos. She Indicated that she did not say anything of an
intimidating nature to Dr. Tudor, In fact, Dr. Scoufos was aware that she (Dr. Tuclor)
was running out of time to extend her options for T & P..In Dr, Scoufos’
characteristic, low, slow southern dialect, imparted what she felt was a possible
solution to address the deficiencles.

1:00-Meeting with former department chair, Dr. John Mischo regarding meeting
between Drs. Scoufes, Tudor. Dr. Mischo indicates he was present at the mesting
discussed earller with Dr. Tudor, AAO specifically asked if he would describad the
meeting as “Intimidating, coerclve and demanding?” He responded, “It did rot
appear to be a serious discusslon but matter of fact and not personal.” ™I cannot
determine how someone feels but I would not use any of those terms to describe the

_meeting.”

2:45-Discusslon with Native American Symposium webmaster, Dennis Miles. Miles
pulled up the website for the 7% symposiur dated May, 2008, Discrepancy regarding
cover and index, Cover listed Dr, Tudor but table of contents lists only Mark Spencer
as edltor, After searching history of communications with webmaster for proceeding,
Mr. Miles found request from Mark Spencer to add the name of Rachel Tucor, Thig
change was made. Mr, Miles indicated that a period of time existed where Dr.
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Tudor’s names was not on the website.
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SOUTHEASTERN OKLANOMA STATE UNIVERSITY

PLAINTIFFS
EXHIBIT
\2.0

—_—

tabbigs” |

To: Dr. Rachel Tudor, Department of English, Languages & Humanities
Dr, Douglas McMillan, Interim Vice Prasident for Academic Affairs
Mr, Ross Walkup, Vice President for Business Affairs {(President’s Designee)

s

From: Dr. Charla Hall, Chair, Faculty Appellate Committee, Hearing Committee O@J
Dr.James Knapp, Member, Faculty Appellate Committee, Hearing Committesa
Dr. Larry Prather, Member, Faculty Appellate Committee, Hearing Committ ‘//

RE: Grievance dated 10-11-10
Date:  12-3+10

After multiple meetings, members of the Faculty Appellate Committee’s Hearing Committee,
unanimously agree that Dr. Rachel Tudor should be allowed to apply for tenure and promotion during
the 2010-11 academic year. The committee based their decision solely on the written documentation
submitted and did not deem it necessary to call withesses. Consequently, no recerding was made.

If deadlines have been missed due to the grievance process, the committee recommends that
appropriate adjustments to the timeline be made.

Please note that this recommendation is from the Faculty Appellate Committee’s Hearing Committee,
Since the Interim Vice President for Academic Affairs is the respondent in this case, Mr. Ross Walkup has
been identified as the President’s designee, According to Southeastern Oklahoma State University's
Academic Policies and Procedures Manual, 4.4.6, “If the Vice President for Academic Affairs (ar
President’s designee) concurs In the recommendation of the Hearing Committee, that recommendation
shall be put into effect. The Vice President for Academic Affairs {or President’s designee) must report to
the grievant, respondent, and the Hearing Committee his/her decision within 10 workdays of receipt of
the Hearing Committee’s recommendation. If the Vice President for Academic Affairs (or President’s
designee) does not concur In the recommendation, he/she must meet with the committee to reach a
final decision. The work of the Hearing Committee is finished when the Vice President for Academic
Affairs {or President’s designee) communicates this joint decision in writing to the griavant and
respondent, the Hearing Committee, and necessary University officials.”

SOUTHEASTERN OKLAHOMA STATE UNIVERSITY
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RECEIVED

JAN 79 201

Ta: Prasfdent Minks

Déate: 28 January 2011 - | @P@ﬁiﬁﬁﬁﬁ“@ @ﬁif}@

Ret Appeal of Dr. Stubblefleld’s *Findings and Conclusions on Gender Discrimination Complalnt”

On lanuary 19, 2011, | recelved Dr, Stubblefield’s “FindIngs and Gonelusions on Gender Diserimination
Complalnt.” | would ke note to be taken of the following stgnlficant omlssions and distortions in hay

. report that crente a misleading portrayal of events and lead to a reader making erronsous conclusfons., .
The significant omissions and dlstortions are detailed In reference to the numper assigned to each
complalnt. . :

1. There Is no refutation of the context in which the demand that § withdraw my FY 2009-2010

application for tenure was made, Le, The threat to non-repew my 2010-2011 contract and to
not atllow me to apply for tenure Jn FY.2010-2011, Nor is there refutatlon of the fact that an

“answer was demanded immediately. In addition, Dr. Stubblafield’s tuotes of Dr. Mischo are

misleading. in polnt of fact, in raspense to iy inquity, Dr, Mischo made the followling reply: *|
agraed to discuss the facts behind the case but not ta speculate ar engage n any kind of
subjective Interpratation, | cartainly, though, never sald it was "not" any of those things ll.e
Intimidating, tparcive, demanding], but that T was net golng to spank In stch terms, Rathet, |
wanted to keep to-facts, such as the fact thatyou wers Indeed expected to respond In the way

- thatyou referto ., .” In fact, Dr. Stubblefield portrays the dnsident as a "gift"-—even stating that

F was given reasons for the adminfstration's demand that | withdraw my application. When, In
fact, It is very clear from the record that the administration not anly refused to inform me of any
problems with my application, but sought legal counse! In reference to thalr decision not to
honor the Faculty Appeilate Committes’s recommendatlon that they Inform me of any problems
with my application: For example, It is to be noted that Or, MeMillan claims he was unable to
verify whether or not{ was an editor of the Proceadings of the Native Amarican Symposium jn
his belated, after the President’s denlal of the applicatlon, latter of axplanation required by
pollcy. Thus, It Is simply nat credible to suggest, as Dr, Stubblefleld does, that s candld

. discusston of the aidmlnlstratlon’s concerns with my application occurred at the time,

it Is risleading to suggest that tha Idlosyncratic particulars of the disparate treatment was the
ptimary issue of my complaint when, even by the narrative In D, Stubblefield’s latter, it 1s the
process and polley of openness In terms of specifle feedback, a genulne spirit of cooperation In
amending any percelved deflclencles, and, most Importantly, the actlve facllltation of the
process in lts entirety thatis In Issus. Dr. Stubblefield falls to provide any eoncrete examples of

OAG/DLC/USA v. SOSU - CIV-15-324/001297
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her ctaims that the portfolios of Dr, Parrish and Dr, Cotter-Lynch far excesded mine in all ateas
of constderation, How so? The sols source for her assertions is a quote fram Dr. Prus that "In his
oplnlon a comparison of your portfollo with that of the tenured Taculty members resulted in
your portfolio falling short, This was the reason for the non recommendation,” In reality, Dr,
Prus unequivecally dentes stating as a matter of fact “thls was the reason for the non
recommendation.” He explained to me that he was discussing the portfalips with Dr,
Stubblefleld and was hypotheslring about possibiiitles—not stating why the administration did
not honor the decision of the Faculty Tenure and Promotlon Committes as well as the
recommendation of the Chair of the department, Dr, John.Mischo, If Dr, Stubblefiejd s clving Dr,
Prus because he Js the present Chalr of our department, | subrilt that Dr, Mischo Is a much mote

. qualifled authority to clte In reference to my merits fot tenure and promotion because he was

the Chalr slhce my employmant untl! the fall of 2010, In addltian, Dr. Mischo regularly reviewed
my student evaluatlons and yearly faculty development agreements, Also, omitted from Dr,
Stubblefleld’s letter ara interviews and opinions of the tehured faculty members as wall a5 the
Chalr of the Faculty Tenure and Promotlon Committee who recommended me for tenure and
promation (Dr. Coleman}. Dr. Parrish and Dr. Cotter-Lynch have been very vocal In thelr support
for my gpplication as well as thelr opinion that | am as deserving as they of tenure and
promotlen. | submitted coples of letters to Dr, Stubblefiald from every member of last yeal's
tenure and promotion commiitee (with the sxceptlon of D, Prus) recommanding me for tenure

_ and promotion as well as thelr examples of concrete reasons for why | merlt tenure and

promotlon. 1t [s disingenuous to cite 55 the sole authority as to my merlts the one person who ls-
not documentat! as supporting me—not anly clting bim, but, most egreglously, claiming he satd
something that he did not, in fact, say, The praponderance of evidance, which Is the only reason
I can surmise for its omisslon, as well ws the overwhelming prepondarance of testimony;
substantiates my complaint, . ’ ’ :

Dr, Stubblefeld does not dany that policy was violated in reference to the requirement that{be -
informed of the judgment of the Faculty Appellate Committee In & timely manner, Howaver, she
dismisses thls gross violatton of policy by asserting thet | was not “harmed by the delay” and
asserting that the violation of polley was not based on gender or race. This certalnly begs the
questlon, what was the viofation based on? D, StubbleReld proffers no explanation as to why |
was not informed, she Simple asserts, ex cathedra If you wlll, that it was not based on gender ar
race. Surely, anyone who Is injured hy such a gross violation of pollcy Is entitled to an ‘
explanation. it §s part of the record that | repeatedly requested the withheld [nformation, and

my requests were not honored. Thus, the violation accurred wilifully and deliberately, If the
Intent was not to hann, what was 1t? How does Dr, Stubblefield define “harmt?

Dr. Stubblefleld disingenuously suggests that my complalnt of retallation Is based solely on a
conversatlon that Dr, Jane McMtllan had with ma In which she discussed the D, Doug

OAG/DLC/USA v. SOSU - CIV-15-324/001298
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MeMHlan's rellglous blases, When, In fact, it Is based on.the clreumstances of the case. br,

~ Stubblefleld falls to even acknowledge the clrcumstancss of the case, instead she cltes Jane
McMillan's stalement that'she regrets if she had mistead me In reference to her conversation
with het brother as grounds for dismissing tha complalnt In Its entlrety. Dr, Stubblefield doss
not mentian the fact that In December of 2010 the Facuity Appeliats Committee unanimously
recammended that | be dllowed to apply for tenire and promotion in contravention to Dr.
McMillan's order, Obviously, the Faculty Appellate Committee found something untoward iy Dr.
MeMilllar's actlon,

The sheer magnituds of significant omisslons and distortlons demonstrate that Dr. Stubblefiald’s
“Findings and Conclusions on Gender DiscrimInation Complaint” Is In error. This llst is net Intended to be

. Bh exhaustive or conclusivé repudlatlon of Dr, Stubblefleld’s findings, It Is simply a compendivm of soma
of the most compelling reasons and facts | have been abla to assemble tn the briaf time {10 days)
allowed to respond under present policy, Pleasa keep in mind that Dr, $tubblefield took six months ahd
had the assistance of Sdutheastern’s legal counsel In the preparation of her docurment.

/

OAG/DLC/USA v. SOSU - CIV-15-324/001299
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@p y OFFICE OF THE PRESIDENT ]

SOULIRASTHRN ORLAROMA S74TE YUNIPERSTY i
1405 N, FOURTR. AVE., PMB 423¢

) DURANT, OK. 747010505 |
5B0T45-2500
Fax 580-145-2515
WWW.SE.Epn |
Pebtuary 21, 2011
Dr, Rachel Tudor
1124 North 109
Dutant, Oldahoma 74701
RE: Appenl of the Findings and. Conolusions on Gender Disorimination Cornplaint
Dear Dz, Tudor
I am in receipt of the doouments filed by you rogarding alleged gender discrimination as well ag Dr,
Siubblefield’s Tamuary 19, 2011 document. Afier athotough review, I concur with D, Stubblefisld’ s
findings end conclusions that neither discrimination not retaliation has been shown in this matier,
. } . Sincerely,
Larry Minks, !
President ' . . |
ee: Dr. Claire Stubblefield
i
G . - . |

SOUTHEASTERN OKLAHOMA STATE UNIVERSIT

OAG/DLC/USA v. SOSU - CIV-15-324/001300
Defs' App'x Vol.7 - 1881
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From: Claire Stubblefield /O=SOSU/OU=SOSU/CN=RECIPIENTS/CN=CSTUBBLEFIELD
Subject: info
To: Microsoft Exchange
Cc: Babb,Charlie, LarryMinks

The saga continues!

From: Rachel Tudor

Sent: Thursday, October 14, 2010 1:43 PM
To: Claire Stubblefield

Subject: info

Dear Dr. Stubblefield,

I have put the information we discussed earlier into a letter and attached it to this email. I have a class at
5:00, but would be happy to visit with you before then or tomorrow (classes at 9 & 11).

Sincerely,

Rachel Tudor, PhD

Dept of English, Humanities & Languages
Southeastern Oklahoma State University
1405 North 4th Ave.

Durant, OK 74701

580.745.2588

rtudor@se.edu

SEOSUEMAIL2297
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Claire Stubblefield /O=SOSU/OU=SOSU/CN=RECIPIENTS/CN=CSTUBBLEFIELD
TUDOR

November 18, 2010 at 4:59 PM
Doug McMillan /0=SOSU/OU=SOSU/CN=RECIPIENTS/CN=CSTUBBLEFIELD

Wanted to see draft before I send to Babb on Monday. I simplified from 8-4 pages. No
recommendations. Feel free to make any comments or corrections as needed.

SEOSU EMAIL 3553
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To: Charla Hall[CHall@se.edu]
From: Bryon Clark
Sent: Thur 9/30/2010 10:37:03 PM

Importance: Normal

Subject: RE: grievance

Received: Thur 8/30/2010 10:37:00 PM
Charla:

| probably would e-mail the letter as an attachment (or embedded in the text of the e-mail) to Dr. Tudor as well as everyone cc'd in
the letter today or no later than tomorrow (1 October 2010). | also would indicate in the e-mail that Dr. Tudor will be provided a
hard copy of the letter with original signatures of FAC members as soon as it is signed and those cc’d also will be provided copies of
the signed letter.

Questions, e-mail or call me (cell phone: 903-815-0626).
Thank you!

Bryon

From: Charla Hall
Sent: Thursday, September 30, 2010 3:26 PM
To: Bryon Clark
Subject: Re: grievance

No need to e-mail or fax. Ends up that Charlie has the document and has approved our response. He suggested that the
other two committee members also sign the document. I haven't heard back from them about a convenient time to get
their signatures. I don't think Dr. Knapp is back on campus until next week.

So, is your recommendation that I go ahcad and ¢-mail the document to Dr. Tudor today? Would I also cc(in the e-mail)
the same people who are to be cc'd in the memo?

Charla R. Hall, Ph.D.
Professor ;
Southeastern Oklahoma State University
1405 N. 4th
Durant, OK. 74701
580-745-2378
On Sep 30,2010, at 3:18 PM, "Bryon Clark" <BKClark@se.edu> wrote:

Charla:

Yes, I will scan and e-mail a copy of the grievance and the e-mail naming the respondents to him this
afternoon.

It would be best if the letter could be e-mailed to Dr. Tudor and the hard copy hand-delivered tomorrow; 1
October 2010 is |5 days after the respondents were identified.

Thanks.

PLAINTIFF’'S

Bryon EXHIBIT

41

From: Charla Hall
Sent: Thursday, September 30, 2010 1:51 PM
To: Bryon Clark
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Charlie Babb has asked for a copy of the grievance filed by Dr. Tudor. Do you have a clean copy that you
can fax or e-mail to him? Mine is written all over.

Thanks!

Charla R. Hall, Ph.D.
Professor
Department of Behavioral Sciences
Southeastern Oklahoma State University
1405 N. 4th

PMB 4102
Durant, CK 74701-0609
580-745-2378 !
580-745-7421 (fax)
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ezraiyoung
Highlight


Case 5:15-cv-00324-C Document 205-61 Filed 10/13/17 Page 1 of 18

Exhibit 61

Defs' App'x Vol.7 - 1889



Case 5:15-cv-00324-C Document 205-61 Filed 10/13/17 Page 2 of 18

IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF OKLAHOVA

UNI TED STATES OF AMERI CA,
Plaintiff(s),
RACHEL TUDOR,
Plaintiff |Intervenor,
-VS- No. 5:15-CV-00324-C

SQUTHEASTERN OKLAHOVA STATE
UNI VERSI TY, and

THE REG ONAL UNI VERSI TY
SYSTEM OF OKLAHOVA,

Def endant (s) .

N N e e N N e e e N N e N N N N

DEPCSI TI ON OF CLAI RE STUBBLEFI ELD, PhD

TAKEN ON BEHALF OF THE PLAI NTI FF( S)

| N OKLAHOVA CI TY, OKLAHOVA

ON MAY 17, 2016

REPCORTED BY: LESLIE A FOSTER, CSR

Dodson Court Reporting & Legal Video
http://www.dodsonreporting.net
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Claire Stubblefield

24
1 Q D d sonmebody communicate to you that you had
2| the option to wi thdraw your application?
3 A Yes.
4 Q Wio was that?
5 A Doug McM | | an.
6 Q And why was he the one communi cating to you
7| that you had the option to w thdraw your application?
8 MR JOSEPH (hject to the form
9 A A friend, a confidant.
10 Q (BY MR TOMSEND) D d he work in the academ c
11| affairs office at the tinme?
12 A Yes.
13 Q You -- strike that.
14 Do you still consider Dr. McMIlan to be --
15| strike that again.
16 Do you still -- do you still consider Doug
17 McMIlan to be a friend?
18 A Friendly, yes.
19 Q And | think you said at that tine that Doug
200 McM I lan infornmed you of the option to w thdraw your
21 application, that he was a friend and confidant. R ght?
22 A Yes.
23 Q Did he continue to be your friend and confi dant
24 | after that point in time?
25 A Friendly, yes.

Dodson Court Reporting & Legal Video
http://www.dodsonreporting.net
Defs' App'x Vol.7 - 1891
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Claire Stubblefield

25
1 Q Was there ever a point in tinme where he stopped
2| being your friend and confi dant?
3 A | don't believe so.
4 Q When Doug McM I lan told you about your option
5| to withdraw your application for tenure, did he identify
6| the deficiencies in your portfolio?
7 A The way that's posed is difficult for ne to
8| answer because ny neeting wth himwas not an offici al
9 neeting. | basically bursted in his office. | went in
10| and said, "I hear that I'mnot going to make it through
11| the first -- this tine." That's all. He did not call
12/ for ne. | did not nake an appointnent. There was
13| nothing -- nothing official about that. And | actually
14| was out of [|ine.
15 Q What did he say when you burst into his office
16 | and asked hi mthat question?
17 A "What's -- what's wong?" You know, and | told
18/ himthat I'd heard that | was -- there was sone things
19| deficient and had -- and had he received it.
20 He said they had just cone over, so, no.
21 Really, no. And so just disappointnent in that. There's
22 | sone disappointnent in -- in not getting it.
23 And | -- so | just |looked at it and he said,
24 | you know, that's kind of what it was. That was how it
25| happened. And | had to inject that it was not an

Dodson Court Reporting & Legal Video
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Claire Stubblefield

127
1| about where in the process her indication that Jane
2/ McMIllan had -- I'mnot sure which of the anmendnents and
3| iterations that one cane out.
4 Q D d he say, though, that he did not have any
5| religious beliefs related to transgender people?
6 A If we're understanding at -- nake sure we're --
7| 1 want to nmake sure we're communi cating. At what point?
8 Wiich -- you want the second conversation or when did he
9| say or when did | ask hinf |I'mnot sure what you're
10| asking.
11 Q Sure. Well, let ne just nake it clear, then.
12| Doug MM Ilan's religious beliefs didn't cone up as a
13| topic when you spoke to himthe first tinme about
14| Dr. Tudor's --
15 A No.
16 Q -- portfolio. R ght?
17 A That's correct.
18 Q Ckay. So during this second conversation where
19| you're speaking to him about discrimnation, did you ask
20 himwhat his religious beliefs were with respect to
21 | transgender peopl e?
22 A | don't remenber. | don't think it was asked
23 | that way.
24 Q D d you ask hi mwhet her he had ever said
25 anything to anyone about his religious beliefs about

Dodson Court Reporting & Legal Video
http://www.dodsonreporting.net
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Claire Stubblefield

129
1 pertain to transgender people?
2 A Not stated that way.
3 Q What do you nean when you say, "Not stated that
4| way"?
5 A Not stated that way.
6 Q Meani ng, you didn't ask in the exact words |
7| just stated?
8 A That is correct.
9 Q All right. Let nme ask the question again.
10 A Pl ease.
11 Q At any point during your investigation of
12| Dr. Tudor's discrimnation conplaint, did you collect any
13| evidence or any information about Dr. McMIlan's
14| religious beliefs?
15 A No.
16 Q Dd you ask Dr. McM Il an how he felt about
17| transgender peopl e?
18 A Yes.
19 Q What did he say?
20 A He says it doesn't nmatter.
21 Q What did you take that to nean?
22 A | think of everything that you're going to ask
23 me, this is the nost problematic for nme because |'m
24 | tal ki ng about soneone who |'ve tal ked to about
25 discrimnation fromthe tinme | got to Sout heastern. He

Dodson Court Reporting & Legal Video
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Claire Stubblefield

130
1| has never, never nentioned he disliked anybody. He was
2| ny confidant as far as discrimnation, what people talk
3| about, what hurts people, and humanity.
4 And for you to ask nme that and continue to ask
5/ me if he was prejudi ced when I know what he's done for
6/ ne, | take offense to that. Now, every tine it conmes up,
7/ 1 wll probably be equally as pissed about this. But
8| that's the one person who | have never heard say
9 | anything, anything, about people of color.
10 He -- he always said do the right thing for the
11| right reasons. W constantly said that to each ot her
12| because |'ve been upset about things, he's been upset
13| about things, and we say the sane thing. Do the right
14| thing for the right reasons. So his Baptist background
15| or any other background does not preclude his stand on
16| humanity. And | stand by that. | want a break.
17 MR TOMSEND: Certainly.
18 (Of the record at 12:18 P. M)
19 (On the record at 1:23 P.M)
20 Q (BY MR TOMSEND) All right, Dr. Stubblefield.
21 We just returned froma lunch break. |Is there any reason
22 that you could not continue to give truthful testinony
23 | today?
24 A No.
25 Q Before our lunch break, we were tal ki ng sone

Dodson Court Reporting & Legal Video
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Claire Stubblefield

132

1 A I ndirectly, yes.

2 Q Did you file any conplaints about the racia

3| slur?

4 A No. It was a one-tine occurrence.

5 Q So when you |l earned that Dr. Tudor was

6| conplaining about Doug McM || an discrim nating agai nst

7| her --

8 A Sorry.

9 Q -- did you have the sane reaction in your mnd
10| about that conplaint that you had just before we stopped
11| for lunch in response to ny question?

12 A Say -- please repeat that.

13 MR TOMSEND: Can you read the question back?
14 THE COURT REPORTER: "Question: D d you have

15| the sane reaction in your m nd about that conplaint that
16| you had just before we stopped for lunch in response to

17| mny questions?"

18 MR JOSEPH (hject to the form

19 Q (BY MR TOMSEND) Al right. 1'Il ask it

20 | again.

21 A Okay.

22 Q All right. 1'Il ask it a different way.

23 So when Dr. Tudor told you that she had a

24 | conpl aint about Dr. MM Il an discrimnating agai nst her,
25 in your mnd, what did you think about her naking that

Dodson Court Reporting & Legal Video
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Claire Stubblefield

133
1| conplaint, given what you knew about Doug McM I | an?
2 A It was sonething | was -- | needed to find out.
3| Because that woul d have surprised ne.
4 MR TOMSEND: Let's go off the record for a
5| second.
6 (Of the record at 1:27 P.M)
7 (On the record at 1:28 P. M)
8 Q (BY MR TOMNSEND) Was there a process for you
9| to recuse yourself fromdoing an investigation as
10 affirmative action officer if you were in a situation
11| where you didn't think you could be inpartial?
12 A | would be able to say | don't want to do that,
13| yes.
14 Q Wiat was the -- what woul d have been the
15| process for doing that?
16 A | don't know because |'ve never had to do that.
17 But | would feel enpowered to do that.
18 Q Wiy woul d you have felt enpowered to do that?
19 A Because there's not -- because | feel that I
20 could do that. | just -- | don't want to do this for
21| sone reason.
22 Q Was there sone sort of witten procedure or
23| policy on what you would need to do to recuse yourself in
24 | that way?
25 A Not that |I'm aware of.

Dodson Court Reporting & Legal Video
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Claire Stubblefield
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1| made by Dr. McMIlan or by Jane McM I | an, whether Jane
2| McMIlan had any know edge of Doug McM Il an's religious
3| beliefs as they pertained to transgender people?
4 A Repeat that.
5 Q Sure. So irrespective of whether Jane McM I an
6| made a comment about Doug McMIlan's religious beliefs to
7| Dr. Tudor, did you ask Jane MM Il an if she knew what
8 Doug MM Illan's religious beliefs were about transgender
9| people?
10 MR JOSEPH (hject to the form
11 A | don't know.
12 Q (BY MR TOMNSEND) Wen you say "I don't know, "
13| are you neaning you don't renenber if you asked her, or
14 is it -- or are you saying you don't know because there's
15| sonething with ny question you' re uncl ear on?
16 A Yes.
17 Q All right. Do you renenber asking Jane
18 McM I I an whet her she had any know edge about Doug
19| MMIlan's religious beliefs as they pertained to
20 transgender peopl e?
21 A No.
22 Q D d you take notes when you spoke to Jane
23, McMIlan in connection with your investigation of
24 Dr. Tudor's discrimnation conplaint?
25 A Yes.
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1 A | don't recall.
2 Q Did you investigate the reasons why the
3| admnistration had decided not to allow Dr. Tudor to
4| apply for tenure?
5 A Yes.
6 MR JOSEPH (hject to the form
7 Q (BY MR TOMNSEND) What did you do to
8| investigate that conplaint?
9 A | don't recall.
10 Q Do you renenber if you spoke to any w tnesses
11| in connection with your investigation of Dr. Tudor's
12| discrimnation conpl aint about Dr. Tudor not being
13| allowed to apply for tenure?
14 MR JOSEPH (hject to the form
15 A | don't recall.
16 (Plaintiff's Exhibit 106 has been
17 mar ked for identification purposes
18 and nmade a part of the record.)
19 Q (BY MR TOMSEND) Handing you what |'ve nmarked
20| Plaintiff's Exhibit 106.
21 (Plaintiff's Exhibit 107 has been
22 mar ked for identification purposes
23 and made a part of the record.)
24 Q (BY MR TOMANSEND) And what |'ve marked
25| Plaintiff's Exhibit 107. Is Plaintiff's Exhibit 106 an
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1 Q You don't understand the word accused? | can
2| use a different word if that's the confusion.
3 A The semantics is what |'m having a probl em
4| with.
5 Q All right. Wuld it be inappropriate for an
6| affirmative action officer, in connection with an
7| investigation of a discrimnation conplaint, to ask the
8| person who the conpl ai nant believes discrimnated agai nst
9/ himor her what the affirmative action officer should put
10| in the investigation report?
11 A Believes to -- believe, suspects, to ne that's
12| a difference in a crimnal and one who even is arrested.
13| You don't know at that point. You don't know. | don't
14| know if he's a respondent or not. She's accusing.
15 Q Uh- huh.
16 A She' s accusi ng.
17 Q Uh- huh. So --
18 A | have no -- that's all -- that's all | can say
19| about that.
20 Q All right. So if a-- let ne strike that.
21 As affirmative action officer, when you
22 investigate a discrimnation conplaint, you re | ooking at
23 whether a particular person discrimnated agai nst the
24 conplainant. Right?
25 A Yes. We can agree.
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1 Q So as affirmative action officer, would it be
2| appropriate to ask the person that you're
3| investigating -- whether they discrimnated -- what you
4| should put in your investigation report?
5 A To nmake sure |'m understandi ng, you' re asking
6| me if | would ask soneone who was being investigated if |
7| should do sonething or should not do sonething?
8 Q Ri ght .
9 A That woul d be i nappropri ate.
10 Q Ckay.
11 (Plaintiff's Exhibit 109 has been
12 mar ked for identification purposes
13 and nmade a part of the record.)
14 Q (BY MR TOMSEND) Show ng you what's been
15| marked Plaintiff's Exhibit 109. Plaintiff's Exhibit 109
16| is an e-mail Bates nunbered EECC 44.
17 A Uh- huh.
18 Q Is Plaintiff's Exhibit 109 an e-mail that you
19| sent to Doug McMIlan and his reply dated COctober 14,
20| 20107
21 A Yes.
22 Q In your e-mail you ask Doug McM Il an "Have you
23| had the opportunity” -- strike that.
24 You ask him "Have you had opportunity to
25| discuss case with C. Babb, question mark?"
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1 A Did you indicate that there was a sunmary?
2| That -- restate your -- your question to ne.
3 MR TOMSEND: Could you read ny question?
4 THE COURT REPORTER  "Question: Could you
5| please point to ne where under the heading "Gievance" in
6| Plaintiff's Exhibit 17 you described Dr. Tudor's
7| conplaint about not being allowed to apply for pronotion
8| and tenure?"
9 A The one prior to that was this is a sunmary and
10 that was the summary. And the summary, in ny opinion, is
11| not specific illum nation on every single point.
12 Q (BY MR TOMWNSEND) Did you summari ze under the
13| heading "Grievance" in Plaintiff's Exhibit 17 Dr. Tudor's
14| conplaint that she was not permtted to apply for
15| pronotion and tenure?
16 A | still don't understand what you're asking ne.
17 Q Is there a summary of Dr. Tudor's conpl ai nt
18 that she was not permtted to apply for pronotion and
19| tenure under the heading of "Gievance" of Plaintiff's
20| Exhibit 177
21 A "' mnot clear what you' re asking.
22 MR TOMSEND: Wuld you read back the
23 | question?
24 THE COURT REPORTER. "Question: |Is there a
25| sunmmary of Dr. Tudor's conplaint that she was not

Dodson Court Reporting & Legal Video
http://www.dodsonreporting.net
Defs' App'x Vol.7 - 1902


ezraiyoung
Highlight


Case 5:15-cv-00324-C Document 205-61 Filed 10/13/17 Page 15 of 18
Claire Stubblefield

218
1| under any harassnment. |It's not a -- it's not acceptable.
2 Q Any harassnment includi ng harassnent because
3| soneone is transgender?

4 A That's correct.

5 Q l"mgoing to direct you to Plaintiff's

6| Exhibit 110. 1It's also going to be a |oosel eaf thing.

7| It's Dr. Tudor's anended conplaint --

8 A Uh- huh.

9 Q -- dated Cctober 28, 2010.

10 A 1087

11 Q 110.

12 A Yes.

13 Q Ckay. So on page 2 of Plaintiff's Exhibit 110
14| about md way through the page, there's a sentence that
15| starts with "Taken individually, any one of these events
16| evidence a hostile attitude arising fromdiscrimnation.
17| Taken coll ectively, they denpnstrate a pattern of

18| cal cul ated adversari al behavior intended to thwart ny

19| equal opportunity to advance in enploynent, an

20 opportunity protected by policy and | aw. "

21 Dd I read that correctly?

22 A | -- 1 found it |ate, but yes.

23 Q Ckay. In this phrase "hostile attitude,” what
24 was your understanding of what Dr. Tudor was referring to
25 with that phrase?
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1 A "' mnot sure what Dr. Tudor was asking -- what
2| she was -- she's a very good witer. Very strong witer
3| and very prolific witer, so | don't know.
4 Q Did you ever ask Dr. Tudor what she neant by
5/ "hostile attitude"?
6 A She told ne. She --
7 Q What's your recollection of what Doctor told
8| you about what she neant by "hostile attitude"?
9 A She believed that -- ny recollection is that
10| she believed that because she didn't get what she want ed,
11| it was hostile. And the reasons were discrimnatory.
12 Q And when you just said "didn't get what she
13| wanted to get," do you nean the application for pronotion
14| and tenure? |Is that what --
15 A That's nmy assunpti on.
16 Q Ckay. Do you happen to recall if Dr. Tudor
17| conplained to you about any other hostilities in the
18| workplace that were unrelated to the tenure and pronotion
19| application?
20 A | don't recall. If you can refresh ny nenory.
21 Q I f Dr. Tudor woul d have conpl ai ned to you about
22 | other hostilities unrelated to the tenure and pronotion
23| application, would you have investigated those?
24 A G ve ne an exanple --
25 MR JOSEPH (hject to the form
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1 A That's what's here.
2 Q Did you ask Dr. Tudor about this allegation
3| that Dr. Scoufos used inappropriate pronouns with her?
4 A Yes.
5 Q What do you recall Dr. Tudor telling you about
6| that?
7 A | recall asking her what was intermttent, and
8| | asked what was i nappropriate pronouns.
9 Q And what's your recollection of what Doctor
10| told you is intermttent?
11 A She just said it's not -- | renenber her saying
12| "Not often.” [I'mnot sure how often she saw Dr. Scouf os,
13| either.
14 Q Al right.
15 A | don't know if they saw each ot her once a
16| nonth, once every five nonths. | don't know.
17 Q And what was your recollection of what Doctor
18| told you was inappropriate pronouns?
19 A Usi ng he rather than she.
20 Q Anyt hi ng el se?
21 A No.
22 Q Did you investigate this all egation that
23 Dr. Scoufos repeatedly used inappropriate pronouns to
24| talk to --
25 A | talked to Dr. Scoufos about it.
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1 Q To your know edge, did including the additiona
2| statuses of sexual identity and sexual orientation change
3| the rights of any students at Sout heastern with regards
4| to filing clains of discrimnation on the count of sexua
5| identity?
6 A Change rights, no.
7 MR JOSEPH. (bject to the form
8 Q (BY MR YOUNG So if there was no change in
9| rights, why was it inportant to anend the policy?
10 MR JOSEPH (hject to the form
11 A QG her institutions had done it and it was -- it
12| was -- our president believed that that woul d be
13| sonething to do -- would be a good thing to do.
14 Q (BY MR YOUNG Dr. Stubblefield, who currently
15| evaluates your performance? Every year?
16 A |"mdirect report to the president.
17 Q And who's the current president at
18 | Sout heastern?
19 A Sean Burrage.
20 Q And do you happen to recall who eval uated your
21 performance in the 2010-2011 school year?
22 A Whoever the current president was at that tine.
23 Q Do you happen to recall if you had a favorable
24 | evaluation in 20107
25 A They' ve all been favorable. Yes.
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Bryon Clark

“-om: Rachel Tudor

sent: Monday, February 07, 2011 9:53 AM
To: Bryon Clark

Subject: response to policy change
Attachments: Amended Faculty Grievance Policy.docx
Dr. Clark,

Today is the first day the university has been open since | received your email. Please note the attached response in
reference to the policy changes noted in your letter.

Sincerely,

Rachel Tudor, PhD

Dept of English, Humanities & Languages
Southeastern Oklahoma State University
1405 North 4th Ave.

Durant, OK 74701

580.745.2588

rtudor@se.edu
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Please note the following issues I consider relevant to the amended Faculty Grievance
Policy:

1. The current policy invites administration to share its perspective once the Faculty
Appellate Committee has made its decision—but deliberately makes no provision
for the President’s Designee to usurp the decision of the Faculty Appellate
Committee because current policy states that in matters related to faculty:

The governing board and president should, on questions of faculty status
as in other matters where the faculty has a primary responsibility, concur
with the faculty judgment except in rare instances and for compelling
reasons which should be stated in detail. (3.7.4 Role of the Faculty)

2. The current policy recognizes that if such exceptional circumstances or
compelling reasons exists—the faculty are intelligent and responsible enough to
give them due weight in their deliberations with the President’s Designee.

3. Amending the Faculty Grievance Policy without the advice or consultation of the
Faculty Senate violates the principles of shared governance and due process.

4. Amending the Faculty Grievance Policy without the advice or consultation of the
Faculty Personnel Policies Committee usurps the specific commission of the
Committee as well as violates the principles of shared governance and due
process.

5. The administration’s consultation with legal counsel for review and approval,
while deliberately omitting the faculty from the process demonstrates an
egregious usurping of faculty rights.

6. The amended policy should reflect established written policy of privileging
faculty in affairs related to faculty. i.e. “the administration should defer to the
faculty except in exceptional circumstances and for compelling reasons.” As
amended, the policy assigns equal weight to the singular opinion of the
President’s Designee as it does to the considered judgment of Faculty Appellate
Committee.

7. The amended policy should clearly place the burden on the President’s Designee
when the Designee disagrees with the recommendation(s) of the Faculty
Appellate Committee.

8. In the interest of shared governance and due process as well as our democratic
values, the opinion of one person (the President’s Designee) should not be given
the same weight as that of the decision three faculty members reached after
conducting a thorough investigation and consulting with one another.
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In light of the seriousness of the above mentioned issues, I recommend that the amended

policy be rejected and that a new policy should be composed in collaboration with the
faculty.
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Bryon Clark

“rom: Bryon Clark

3ent: Friday, February 11, 2011 1:06 PM

To: Rachel Tudor

Cc: Doug McMillan; Ross Walkup; Charla Hall; James Knapp; Larry Prather

Subject: Response to 7 Feb 2011 e-mail

Attachments: Addition to Grievance Policy 24 Jan 2011.docx; Grievance Policy-Section 4.4.6 APPM.docx;
Tudor Grlevance dated 11 October 2010; response to policy change

Dr. Tudor:

| have reviewed your e-mail dated 7 February 2011 to the “Addition to Grievance Policy” e-mailed on
31 January 2011 which asked the grievant and respondent to contact me with questions about the
protocols/procedures developed that would allow the grievance to proceed in the absence of policy for the
situation that occurred (i.e., inability of President’s Designee and Hearing Committee to develop a final/joint
determination). The points raised in your response to the e-mail are more related to the elements of your
grievance and not the protocols/procedures developed. After thoroughly considering the points in your e-
mail, | believe that the protocols/procedures developed are fair, do not place unreasonable expectations on
any party involved, and consistent with existing policy. In fact, these protocols/procedures are identical to the
steps taken in the existing policy when the President’s Designee and Hearmg Committee are able to reach a
final/joint determination; the grievant and/or respondent may appeal this final/joint determination to the
President who will then make the final and binding decision.

Therefore, the attached protocols/procedures and the following timeline will be applied. The deadline
for submitting an appeal is different than the one listed in the original e-mail dated 31 January 2011 because
of the'inclement weather and campus being closed as well as the time needed to consider your e-mail dated 7
February 2011. You must submit your appeal in writing to me (Administrative Liaison) by the deadline of 4
March 2011 for it to be considered; the respondent also will be provided this new deadline regarding this
grievance. . If you choose to submit an appeal, what is included is completely your decision. However, please
consider the appeal a chance to address specific statements in the written décisions rendered by the Hearing
Committee and/or President’s Designee that you disagree with or to clarify information that you previously
provided. You also may wish to include points raised in your e-mail dated 7 February 2011,

Please note that even if no appeal is submitted, the process will continue and the President will render
a final and binding decision for the grievance because a final/joint determination could not be reached by the
President’s Designee and Hearing Committee. The Administrative Liaison has five working days from
whichever is sooner, receipt of both appeals or deadline to submit an appeal, to provide all materials to the
President. The President then has 10 working days to review and render the final and binding decision
regarding the grievance. '

Cordially,

3ryon
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Attachments:
e Addition to Grievance Policy 24 Jan 2011
¢ Grievance Policy Section 4.4.6 AAPM

e 31 Jan 2011 e-mail from Clark to Tudor and McMillan—Subject: Tudor Grievance dated 11 October
2010 ’

o 7 Feh 2011 e-mail from Tudor to Clark—Subject: response to policy change

Defs' App'x Vol.7 - 1913 OAG/DLC/USA v. SOSU - CIV-15-324/001330



Case 5:15-cv-00324-C Document 205-64 Filed 10/13/17 Page 1 of 11

Exhibit 64

Defs' App'x Vol.7 - 1914



Case 5:15-cv-00324-C Document 205-64 Filed 10/13/17 Page 2 of 11

IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF OKLAHOVA

UNI TED STATES OF AMERI CA,
Plaintiff(s),
RACHEL TUDOR,
Plaintiff Intervenor,
-VS- No. 5:15-CV-00324-C

SQUTHEASTERN OKLAHOVA STATE
UNI VERSI TY, and

THE REG ONAL UNI VERSI TY
SYSTEM OF OKLAHOVA,

Def endant (s) .

N N e e N N e e e N N e N

DEPCSI TI ON OF CHARLES BABB

TAKEN ON BEHALF OF THE PLAI NTI FF( S)

| N OKLAHOVA CI TY, OKLAHOVA

ON MAY 18, 2016

REPCORTED BY: LESLIE A FOSTER, CSR
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1 McMIlan during the Cctober 2010 tinefrane?
2 A Dr. Tudor had filed her -- one of her
3| grievances in Cctober of 2010, so |I'msure that | would
4| have tal ked to himaround -- during that nonth during
5| that tinme period.
6 Q s that the same reason why you believe you
7| talked to Dr. Stubblefield during that October 2010 tine
8 period?
9 A One of them yes.
10 Q VWhat ' s t he ot her one?
11 A | don't know.
12 Q During this tinefranme in Cctober 2010, did RUSO
13| policy say anything about whether Dr. Stubblefield would
14| need to put her findings on Dr. Tudor's retaliation claim
15| in witing?
16 A No.
17 Q Did Sout heastern's policy around this
18 | Cctober 2010 tinefrane indicate whether Dr. Stubblefield
19| would need to put her findings on Dr. Tudor's retaliation
20 conplaint in witing?
21 A | don't recall.
22 Q Coul d you please take a |l ook at Plaintiff's
23| Exhibit 17.
24 A Okay.
25 Q This is Dr. Stubblefield s report begi nning
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1| Scoufos, dean of arts and sciences; and Charles Wi ner,
2| assistant vice president for student |earning and
3| institutional research.”

4 Dd | read that correctly?

5 A Yes, sir.

6 Q So then if you go to the second-to-the-| ast

7| page of Plaintiff's Exhibit 17, it has the defendants

8| Bates nunber ending in 1800.

9 A Ckay.

10 Q Under conclusion, Dr. Stubblefield indicated
11| here that Dr. Tudor had the right to appeal her

12| determ nation. Correct?

13 A That's what it says, yes.

14 Q And the appeal was to be nmade to the president
15| of Southeastern. Correct?

16 A Yes.

17 Q If Dr. Stubblefield had determ ned that

18 Presi dent M nks had di scri m nated agai nst Dr. Tudor,

19| would there have been a different process required for an
20| appeal of that determ nation than to the president?

21 A | don't know.

22 Q So it's possible that the policy at

23 | Sout heastern could have permtted President Mnks to

24 | appeal to hinself a determ nation that he discrim nated
25| against Dr. Tudor?
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1 M5. COFFEY: bject to the form
2 A | don't know.
3 Q (BY VR TOMNSEND) Wbuld it conflict with RUSO
4| policy if Dr. Stubblefield had found that Dr. M nks had
5| discrimnated against Dr. Tudor and the appeal of that
6| determ nation could be nmade by Dr. M nks to hinself?
7 M5. COFFEY: hject to form
8 A Conflict wwth RUSO policy? |Is that --
9 Q (BY MR TOANSEND) VYes.
10 A Not that | know of.
11 Q Coul d you please take a |l ook at Plaintiff's
12| Exhibit 20.
13 A Ckay.
14 Q Do you renenber receiving a copy of the neno
15| that's Plaintiff's Exhibit 20 in connection with
16| Dr. Tudor's charge of discrimnation?
17 A There's sonme docunents here in this --
18 Q | don't think those are part of the exhibit.
19 A well --
20 MR TOMSEND: Let's go off the record for a
21| second.
22 (Of the record at 2:15 P.M)
23 (On the record at 2:15 P. M)
24 Q (BY MR TOMSEND) Al right. Plaintiff's
25 Exhibit 20 is two-page docunent. |It's Bates nunbered
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1 A | -- 1 don't know of any. There may be, but --
2 Q Ckay. That's fine. Let's --
3 A "' mnot aware of any docunents that would
4| refresh ny recollection on that.
5 Q Ckay.
6 Let's switch gears and go to a different topic.
7| You previously testified that a faculty nenber at
8| Southeastern can file a grievance agai nst the president
9| of Southeastern for wongful discrimnation directly to
10| the RUSO board. |Is that correct?
11 MS. COFFEY: (Object to form
12 A | believe that's right.
13 Q (BY MR YOUNG Was it possible for a faculty
14| menber to file such a grievance agai nst the president of
15| Southeastern for wongful discrimnation directly to the
16 | RUSO board in 20107
17 M5. COFFEY: bject to form
18 A Yes.
19 Q (BY MR YOUNG |Is there a RUSO policy that
20 spells out the process for filing such a grievance?
21 A No.
22 Q How were faculty nmenbers at Sout heastern nade
23 aware that they could file a grievance agai nst the
24 president directly with the RUSO board in 20107
25 M5. COFFEY: hject to form
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1 A | don't know.
2 Q (BY MR YOUNG I'Il have you | ook again at
3| Plaintiff's Exhibit 78. Apol ogi ze.
4 A Ckay. |'mthere.
5 Q "' mgoing to have you | ook at the page that's
6| Bates nmarked DQJ 345.
7 A Ckay.
8 Q There's a heading in the mddle of the page
9| that is bolded that reads "Southeastern Fol | ow up:
10| Conprehensive System for Docunenting Conpl aints and
11| Resolutions in the area of Qpportunity and Affirmative
12| Action, in parentheses, Assurance."
13 Dd I read that correctly?
14 A Yes.
15 Q Ckay. Can you read the paragraph that falls
16 | under that heading and | et ne know when you're done
17| reading it.
18 A Ckay.
19 Q Are you famliar with the Internet-based
20| recording systemreferenced here as EthicsPoint?
21 A Yes.
22 Q What is EthicsPoint?
23 A It's a online service that is separate from
24 RUSO so -- and it -- it's pretty well explained here, |
25 think. It provides an ability for people to go online or
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1/ tocall toll-free to register a conplaint about any of
2| the schools.
3 Q Does that conpl ete your answer?
4 A That's a very short thunbnail of it, of what
5| EthicsPoint is.
6 Q Do you have any know edge as to why RUSO
7| adopted that EthicsPoint systemin 20117
8 M5. COFFEY: bject to form
9 A Yes.
10 Q (BY MR YOUNG Can you please tell ne why RUSO
11| adopted the EthicsPoint systemin 20117
12 M5. COFFEY: Instruct you not to answer to the
13| extent you have to reveal attorney-client privilege.
14| Otherw se you may answer.
15 A There had been a presentation by the Gl ahoma
16| State University business officer about detecting fraud
17| at their university and the success that they had had.
18| They advi sed that they had used EthicsPoint. And the
19| RUSO audit and finance conmttee |liked the idea, so we
20 reached out to EthicsPoint and eventually the board
21 approved contracting with EthicsPoint.
22 Q (BY MR YOUNG Does RUSO still utilize the
23 | EthicsPoint systen?
24 A Does RUSO what ?
25 Q Currently utilize the EthicsPoint system --

Dodson Court Reporting & Legal Video
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1 A Yes.
2 Q -- to process conpl ai nts?
3 A Yes.
4 Q Can a faculty nenber at a university -- RUSO
5| university file a discrimnation conplaint using
6| EthicsPoint?
7 A Yes.
8 Q Who woul d investigate a discrimnation
9| conplaint filed by a faculty nenber via EthicsPoint?
10 A It would depend on the situation.
11 Q Can you give ne an exanple of a situation and
12| explain who would investigate --
13 M5. COFFEY: (hject to form
14 Q (BY MR YOUNG ~-- such a conplaint?
15 M5. COFFEY: hject to form
16 A Whenever soneone files a conplaint with
17| EthicsPoint, they can do so anonynously. And then it's
18| mny understanding that it goes through the EthicsPoint
19| server and then is sent to ne.
20 | then have a point of contact with each
21 university. W discuss who would investigate. It's
22 pretrained investigators for each school. Unless it's a
23 | conpl aint about the president, then it doesn't go to
24| that -- then -- we don't talk to the school until we've
25 talked to the president about who's going to investigate.

Dodson Court Reporting & Legal Video
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1| And then that process would involve getting the board,
2| executive nenbers involved in deciding who woul d
3| investigate, if it were the president that were being --
4| the accusations agai nst the president.
5 Q (BY MR YOUNG Prior to RUSO s adoption of
6| EthicsPoint, was there any set process for handling
7| conplaints nade against a university president in the
8 RUSO systentf?
9 M5. COFFEY: (nject to form Asked and
10 | answer ed.
11 A Was there a set policy? |Is that your question?
12, |I'msorry.
13 Q (BY MR YOUNG) Let ne rephrase ny question.
14| Was there an established process for handling conplaints
15| filed against a RUSO system president prior to the
16 | adoption of EthicsPoint?
17 M5. COFFEY: (bject to form
18 A It was ad hoc.
19 Q (BY MR YOUNG And the ad hoc process -- as
20 you understand it, were you typically, as general counsel
21 of RUSO involved in determ ning who would i nvestigate a
22 | conpl aint against the president at a RUSO university
23| school ?
24 M5. COFFEY: (hject to form
25 A Your word "typically" throws ne off. | may or

Dodson Court Reporting & Legal Video
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1 A Sorry. You said 2010, 2008.
2 Q Sorry.
3 A That threw nme off right then.
4 Q | apol ogi ze.
5 A | didn't listen to the rest of it.
6 Q No problem Let's -- one nore tine.
7 A Ckay.
8 Q To your know edge, M. Babb, in 2010 and
9 2011 --
10 A Ckay.
11 Q -- was there an established process for faculty
12| nenbers at RUSO universities to file grievances agai nst a
13| wuniversity president directly wth RUSO?
14 A And | believe | testified there was no witten
15| policy to that effect.
16 Q Are you aware of any faculty nenmber at a RUSO
17| institution filing a grievance against a university
18| president directly wth RUSO?
19 MS. COFFEY: D d you say university president
20| or precedent?
21 MR, YOUNG President.
22 MS. COFFEY: Ckay.
23 A | know we've had themcone in. But | couldn't
24 tell you when or who or what school.
25 Q (BY MR YOUNG Ckay. Let's switch topics.
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}‘ . OFFICE OF THE DEAN

SCHOOL OF ARTS AND SCIENCES

SOUTHEASTERN OKLAHOMA STATE UNIVERSITY
1465 N. FOURTH AVE., PMB 4107

DURANT, OK 74701-0609

A 580-745-2634
FAX 580-745-7476
WWW,SE.EDU

To: Rachel J. Tudor, Assistant Professor
Department of English, Humanities and Languages

PLAINTIFF’S
EXHIBIT

From: Lucretia C. Scoufos .
Dean, School of Arts and Sciences

Date: January 12,2010
Subject: Recommendation to deny tenure and to give Rachel 1. Tudor, Ph.D., a one-year terminal

appointment at the rank of Assistant Professor in the Department of English, Humanities and
Languages for the 2010-2011 Academic Year

Based on the available documentation, | am unable to recommend Dr. Rachel J. Tudor for promotion to
Associate Professor or for tenure. My recommendation is that she be given a one-year, terminal appointment
for the 2010-2011 academic year.

Ce: Dr. John Mischo

SOUTHEASTERN OKLAHOMA STATE UNIVERSITY

Defs' App'x Vol.7 - 1926 DOJ000151
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Rachel Tudor

From: John Mischo

Sent: Wednesday, September 15, 2010 10:30 AM
To: Rachel Tudor

Subject: RE: Scoufos letter

Rachel,

Any apparent backdating of letters is a serious concern. Randy would be the one to consuit about that,

What also concerns me here is the issue of expecting faculty “recommendations” in a portfolio. (Certainty, peer-
evaluation teaching visits are appropriate, but | believe something differentis at issue here.) And I've raised this
general concern with Randy. To me it makes no sense to have members of the T/P committeas writing letters of
recommendation for tenure/promotion for the portfolio—if that is indeed what is being referred to as lacking in your
portfolio. How can faculty recommend tenure/promotion before having seen the portfolio? If faculty write letters of
recommendation hefore the portfolio is submitted, why even have a committee? {t makes no sense.

John

Dr, John Brett Mischo

Professor PLAINTIFF’S
English, Humanities, & Languages EX | IT
Morrison Hall 316

1405 N. Fourth Ave, PMB 4060 5 3

Durant, Oklahoma 74701-0609

Phone (580) 745-25%0
Fax (580)745-7406

From: Rachel Tudor

Sent: Tuesday, September 14, 2010 3:12 PM
To: John Mischo

Subject: Scoufos letter

John,

| was going through my portfolio and found that Scoufos placed a new letter in the place of the one she mailed to you
and me. The letter is dated January 12, 2010, the date of the letter we received that failed to indicate any reason for her
action. As you know, her refusal to let us know the reason for her decision led to the Faculty Senate Appellate
Committee “recommending” that she do so and the administration's refusal to follow their recommendation. If you note
the third paragraph, highlighted, it appears she is placing the responsibility on the faculty. She claims the file was
“incomplete” because of lack of justification from the committee and lack of letters of recommendation from the
tenured members of the department. It appears the administration has decided to throw you and the committee under
the bus. | just thought you should know what's coming.

Best,
Rachel Tudor, PhD

Dept of English, Humanities & Languages
Southeastern Cklahoma State Unlversity
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OFFICE OF ACADEMIC AFFAL

SOUTHEASTERN OKLAHOMA STATE UNIVERS
1405 N. FourTH AVE., PMB 4
Durant, OK 74701-0¢

580-745-2;
Fax 580-745-7-
-~ www.SE.
MEMORANDUM
TO: Dr. Rachel Tudor
FROM: Dr. Douglas N. McMillan ‘ %
Interim Executive Vice President for Academic Affairs
RE: NOTIFICATION OF PROMOTION STATUS
DATE: February 15,2010

This is to provide notification of my recommendation to the President that you not be

granted promotion to Associate Professor with tenure.

cc: Dr. Lucretia Scoufos, Dean, School of Arts & Sciences
Dr. John Mischo, Department Chair, English, Humanities & Languages

Dr. Lisa Coleman, Chair, Promotion Review Committee

dm

SOUTHEASTERN OKLAHOMA STATE UNIVERSITY

| 1
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Claire Stubblefield
—~From: Rachel Tudor
- sent: Tuesday, September 14, 2010 10:22 AM
To: Claire Stubblefield
Subject: scoufos letter
Attachments: scoufos letter.tif

Dear Dr. Stubblefield,

| need to call your attention to a Dean Scoufos’ letter dated January 12, 2010 (attachment). This is NOT the letter that
was originally sent to Dr. Mischo {Chair of the Dept), Dr. Lisa Coleman (Chair of the Tenure and Promotion Committee),
nor to myself. This letter is a falsification of an official state record. The letter is misleading and appears to be an attempt
to shift responsibility, and accountability, from the administration to the faculty. Dr. Scoufos’ original letter gave no
indication of why she was recommending denying tenure. If you will note paragraph three of the letter, for instance,
Dean Scoufos claims my application is” incomplete” because the department chair and committee “fail to give any
justification for the recommendation for promotion and tenure”. | talked to Dr Prus this morning, and he said that the
administration specifically directed the chair and committee to simply report their decision without elaboration. The
paragraph also states that my application was “incomplete” because there were no “letters of recommendation from
tenured faculty members in her department”. Dr. Prus, the current chair of the department, and Dr. Mischo, the former
chair of the department, concur that it would be inappropriate for members of the department evaluating a candidate
for tenure and promotion to write letters of recommendation for tenure and promotion. Finally, it is also very important
to point out that if this information had been provided to me, or Dr. Mischo, or Dr. Coleman, in a timely manner—it
could have been easily remedied without delaying the process. If you recall, one of the criterions we discussed at our
last meeting was the issue of “pretext”—the inserting of a letter purporting to be the original recommendation denying
ny application and belatedly inserting reasons that shift responsibility to the faculty from the administration, is certainly
“=~avidence of “pretext” as well as of other serious breaches of policy and procedure.

| look forward to hearing from you on this new development.

Sincerely,

Rachel Tudor, PhD

Dept of English, Humanities & Languages
Southeastern Oklahoma State University
1405 North 4th Ave.

Durant, OK 74701

580.745.2588

rtudor@se.edu
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IN THE UNITED STATES DISTRICT COURT FOR
THE WESTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,
RACHEL TUDOR,

Plaintiff-Intervenor,
V. Case No. 15-cv-324-C

SOUTHEASTERN OKLAHOMA STATE
UNIVERSITY, and

THE REGIONAL UNIVERSITY
SYSTEM OF OKLAHOMA,

Defendants.

DEFENDANTS SOUTHEASTERN OKLAHOMA STATE UNIVERSITY AND
THE REGIONAL UNIVERSITY SYSTEM OF OKLAHOMA’S REPLY TO
INTERVENOR’S RESPONSE AND OPPOSITION TO DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT AND BRIEF IN SUPPORT

Defendants, Southeastern Oklahoma State University, ("SEOSU"), and The
Regional University System of Oklahoma (“RUSO”), (collectively “University
Defendants” or “the State”), and pursuant to Fed. R. Civ. P. 56(a) and LCvR 56.1,
and mindful of LCvR 7.1(1), provide the following reply brief in further support of
their Motion for Summary Judgment [Doc. 177] in their favor, showing the Court as

follows:

I. THE JUNE 1, 2007 CONVERSATION BETWEEN INTERVENOR AND
CATHY CONWAY

Intervenor’s Response brief [Doc. 205] relies heavily on a contorted

fabrication of an account of a conversation which all parties agree took place in one
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form or another in 2007, (but before the beginning of the fall semester), between
then-Professor Tudor, and then-Human Resources Director Cathy Conway. In
particular, Intervenor’s self-serving “Declaration of Rachel Jona Tudor” [Doc. 205-
2], (which is not sworn before a notary or any other officer of the Court), is replete
with accusations (unsubstantiated by any other witness) that Ms. Conway indicated
exactly one time to Intervenor in 2007 that then-Vice-President McMillan wanted
to summarily fire Intervenor, that Conway ordered Intervenor to restrict her
restroom use, her make-up choices, her choices of attire, and that Conway
threatened Intervenor with termination if the restroom, dress code, and make-up
restrictions were not followed.

Ms. Conway has testified, under oath sworn by an officer of the Court, that
the suggestion (rather than directive) was made by her to Intervenor that the
privacy of the single-occupancy handicapped-accessible restroom might be desirable
during the transition period of time, that use of that restroom was not mandatory,
that it was Intervenor’s choice, and that such a private restroom was available both
in the office building and the student union building. Nothing was said about
Intervenor’s attire or makeup during this conversation, or any other conversation
with Intervenor. Ms. Conway also testified under oath that she informed Intervenor
about the university’s non-discrimination and anti-harassment policies and
“reminded [Intervenor] that those were for her and everyone at the university.”

(Conway Depo, at p. 48, In. 4 - p. 49, In. 4, attached as Exhibit 1).
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According to Intervenor’s own sworn deposition testimony, her response to
the information provided by Ms. Conway during this 2007 conversation was that
she “would abide by” the conditions discussed at that conversation. (Tudor Depo, p.
227, In. 25 — p. 228, In. 1, attached as Exhibit 2). Further, Intervenor testified under
oath that at the time of the 2007 discussion she “complimented [Ms. Conway] on
her professionalism.” (Id. at p. 310, In. 22-23). While we have Intervenor’s sworn
testimony that she would abide by the conditions discussed with Ms. Conway in
2007, (but Ms. Conway denies any conditions were placed on her), and Intervenor’s
testimony that she may have commended Ms. Conway for her work, we have no
evidence (reliable or otherwise) that Intervenor ever complained about the
supposed restrictions on restroom use, attire, and make-up to the school’s
administration, the RUSO governing board, or any investigative body (State or
Federal), until after the denial of tenure and promotion at least three (3) years
later. In fact, in the “Declaration” offered as an exhibit to Intervenor’s Response to
Defendants’ Motion for Summary Judgment, Intervenor indicates that she made
the decision to “keep silent for as long as possible” and that she “did not complain
about hostilities.” [Doc. 205-2, section 4(a)].

Clearly, Intervenor either (a) agreed with, or did not actually object to any of,
the alleged conditions offered (or imposed) during the 2007 conversation with Cathy
Conway, or (b) objected, but said nothing. The undisputed fact that Intervenor did
not complain about the supposed conversation and conditions for some three (3)

years means that despite sworn testimony from Ms. Conway that Intervenor was
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advised of the presence of the anti-discrimination and anti-harassment policies and
their availability to everyone, Intervenor failed to timely exhaust administrative
remedies and her claims in this regard are fatally flawed. If something were truly
wrong, then Intervenor intentionally denied Defendants the meaningful
opportunity to address and correct it. This concept is fundamental to Title VII law.
Summary judgment in Defendants’ favor is appropriate.

II. NO EVIDENCE SHOWING SEX STEREOTYPING IN DECISIONS

There is no evidence of sex stereotyping in Defendants’ decision-making in
this case. In its Order regarding Defendants’ motion to partially dismiss
Intervenor’s complaint, the Court found that Intervenor “alleges Defendants took
[actions] against her [] based on their dislike of her presented gender.” [Doc. 34, p.
5]. The Supreme Court has stated that in order to rely on a theory of sex
stereotyping, a “plaintiff must show that the employer actually relied on her gender
in making its decision.” Price Waterhouse v. Hopkins, 490 U.S. 228, 251, 109 S.Ct.
1775, 1791 (1989).

Intervenor holds herself as female, (a protected class under Title VII). If
Intervenor is relying upon the protected class of female, and acknowledging the
non-protected class status of “transgender” per se, Intervenor’s Response brief fails
to address Defendants’ argument in the Motion for Summary Judgment [Doc. 177]
that Intervenor has failed to carry the burden to show sex stereotyping. In fact,
Intervenor’s Response brief does not mention sex stereotyping by name even once.

Intervenor’s Response does contend that she was subject to “policies because she
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presented herself as female but Defendants treated her as if she were male.” [Doc.
205, p. 21]. Intervenor references materials in footnote 4 of the Response brief to
support this contention, but those references merely list such things as former HR
Director Cathy Conway’s supposed “discomfort” with, then-RUSO General Counsel
Charlie Babb’s acknowledgment of the uncertainty in the law in 2007 regarding the
status of transgender persons, then-President of SEOSU Larry Minks' lack of
personal knowledge one way or another about Intervenor’s gender, and then-Vice-
President for Academic Affairs Douglas McMillan’s personal consideration of and
reflection upon changes in gender. But none of these supposed items show that the
University or RUSO actually relied on Intervenor’s gender in making decisions
about Intervenor’s work, promotion, or tenure. Intervenor’s burden is not carried,
and summary judgment is appropriate.
III. LATE BLOOMING DECLARATIONS SUBMITTED BY INTERVENOR
As support for the Response in Opposition to Defendants’ Motion for
Summary Judgment, Intervenor attaches three (3) declarations (as opposed to
witnessed affidavits) from (a) Daniel Althoff, [Doc. 205-17] signed on October 10,
2017, (b) Meg Cotter-Lynch, [Doc. 205-18] signed on October 12, 2017, and (c)

Intervenor herself [Doc. 205-2] signed on October 12, 2017.1 All three were signed

1 In addition to the three (3) “Declarations” discussed above, there is a fourth such
document offered as an exhibit to Intervernor’s Response. The “Declaration of
Mark Spencer” [Doc. 205-25], a four (4) page document apparently signed on May 2,
2016. However, this document is not Bates stamped, nor was it ever produced by
Plaintiff, USA, or Plaintiff-Interevenor, Tudor. The first time Defendants or their
counsel saw this document was upon Intervenor’s filing of her Response [Doc. 205]
on October 13, 2017, nearly a full month after the close of Discovery, and over
sixteen (16) months after the document was apparently signed. Assuming that

~5~
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after the close of Discovery on September 22, 2017, and none of them were produced
as supplementation to Intervenor’s responses to written Discovery requests.
Although Althoff and Cotter-Lynch had not been deposed, Intervenor had. The
description of events in her “Declaration” go far beyond what she deigned to provide
during her oral deposition by Defendants’ counsel.

Declarations submitted by a party must be made on personal knowledge and
must set forth facts that would be admissible in evidence. Fed. R. Civ. P. 56(c)(4).
Just as the requirements for the form of a statement should not be relaxed,
evidentiary requirements also should be strictly enforced. Failure to analyze the
substance of a declaration, in light of the requirements of the Rules of Evidence,
can undermine the integrity of the process.

Intervenor appears to be attempting to correct or supplement prior sworn
testimony by way of declaration and therein create an issue of fact. This directly
undermines the integrity of the process. Where a party submits an affidavit to the
court that contains information inconsistent with the party’s prior deposition
testimony or other sworn submission, courts hold that these contradictory affidavits
should be disregarded as “shams” or “competing affidavits.” See Margo v. Weiss, 213
F.3d 55, 63 (2nd Cir. 2000); Rohrbough v. Wyeth Labs. Inc., 916 F.2d 970, 976 (4th
Cir. 1990); Martin v. Merrell Dow Pharms., Inc., 851 F.2d 703, 705 (3rd Cir. 1988).
Courts will disregard a subsequent affidavit as a sham— that is, as not creating an

issue of fact for purposes of summary judgment—in the event that it contradicts the

counsel for USA or Tudor generated, crafted, or assisted in the production of this
document in May 2016, the non-production of this document suggests an improper

~ 06 ~

Defs' App'x Vol.7 - 1938



Case 5:15-cv-00324-C Document 212 Filed 10/20/17 Page 7 of 11

party’s own prior sworn statement. All federal circuits and most state jurisdictions
have adopted the sham affidavit doctrine in some form. Cain v. Green Tweed & Co.,
Inc., 832 A.2d 737, 740 (Del. 2003) (citing Shelcusky v. Garjulio, 172 N.J. 185, 797
A.2d 138 (N.J. 2002).

Essentially, this doctrine provides that Intervenor cannot submit a sworn
declaration in which she alleges new or different facts from those previously
asserted in an attempt to create a material issue for trial. Intervenor’s sworn
declaration indicates that Cathy Conway stated to her that any violation of the
alleged restrictions on bathroom usage, dress code, or make-up would be construed
as sexual harassment and could result in disciplinary measures. [Doc. 205-2, pp. 1-
2]. This directly conflicts with her deposition testimony wherein Intervenor never
mentioned that Ms. Conway said if Intervenor did not conform to the alleged
restrictions it could be considered harassment by Intervenor of her coworkers, or
that deviation from these supposed restrictions would result in termination,
restrictions that have still not ever been proven with any evidence beyond
Intervenor’s own testimony. As noted above, Intervenor testified that she agreed to
the terms discussed by Conway and then commended Conway on her
professionalism.

In distinguishing between a sham sworn declaration versus one that merely
corrects or clarifies an issue previously addressed by the party, some courts have
developed the following considerations for guidance: (1) whether an explanation is

offered for the statements that contradict prior sworn statements; (2) the

attempt at litigation by surprise.
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importance to the litigation of the fact about which there is a contradiction; (3)
whether the nonmovant had access to this fact prior to the previous sworn
testimony; (4) the frequency and degree of variation between statements in the
previous sworn testimony and statements made in the later affidavit concerning
this fact; (5) whether the previous sworn testimony indicates the witness was
confused at the time; and (6) when, in relation to summary judgment, the second
affidavit 1s submitted. Cothran v. Brown, 357 S.C. 210, 218, 592 S.E.2d 629, 633
(S.C. 2004) (citing Pittman v. Atl. Realty Co., 754 A.2d 1030, 1042 (Md. 2000)).
Where a party submits a competing affidavit that attempts to create an issue of
fact, the court may properly disregard the party’s subsequent conflicting affidavit
or sworn statement.

IV. TOO MUCH RELIANCE ON HEARSAY GENERALLY BY RESPONSE

Intervenor’s response to Defendants’ Motion for Summary Judgment is based
largely on hearsay evidence that would not be admissible at trial under the
standard set forth in Fed. R. Civ. P. 56(c)(4).

In order to survive summary judgment, the content of the evidence to which
the nonmoving party points must be admissible. Adams v. American Guarantee and
Liability Ins. Co., 233 F.3d 1242, 1246 (10th Cir. 2000) (citing Wright—Simmons v.
City of Oklahoma City, 155 F.3d 1264, 1268 (10th Cir.1998) (“It is well settled in
this circuit that we can consider only admissible evidence in reviewing an order

29

granting summary judgment.”) (quoting Gross v. Burggraf Const. Co., 53 F.3d

1531, 1541 (10th Cir.1995)). Hearsay testimony that would be inadmissible at trial
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cannot be used to defeat a motion for summary judgment because “a third party's
description of a witness’ supposed testimony is ‘not suitable grist for the summary
judgment mill.” ” Wright-Simmons, 155 F.3d at 1268 (quoting Thomas, 48 F.3d at
485).

Intervenor’s heavy reliance on hearsay evidence, (and attributed to
Defendants), but without supporting witness or documents to verify the veracity of
statements alleged by Intervenor, is not enough to defeat Defendants’ Motion.
Specifically, Intervenor has accused Defendants of threatening termination or other
disciplinary measures without any proof. She has further attributed religious
context to alleged statements made between Doug McMillan and Jane McMillan,
without any proof, direct evidence, or circumstantial evidence. It is as though
Intervenor is simply trying to speak these facts into existence or to convince the
Court they are true simply because she wants them to be true. The facts in this
case are not malleable regardless of how hard Intervenor tries to make them so.

V. INTERVENOR’S FACTS PRECLUDING SUMMARY JUDGMENT

On pages 8-18 of the Response, Intervenor offers a list of seventeen (17)
supposed facts (“PIF”) precluding summary judgment. Defendants dispute the
accuracy and validity of most of them. Several simply reflect the fluctuating state of
public discourse on transgender issues over the past decade, (PIF 1-4); several
engage in wild speculation or are irrelevant, (PIF 7, 10, 11, 13, 14, 17); several
grossly mischaracterize legitimate process or business decisions (PIF 5, 15,) and

others are simply denied by Defendants or are the subject of pending motions in
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limine or Daubert motions (PIF 6, 8, 9, 12). At PIF 16, assuming arguendo this is
accurate, Intervenor is alleging that she was replaced by someone (female) in the
same protected class. Further, there is no evidence proffered that Dr. Shires
presents as any more or less feminine that Intervenor.
CONCLUSION

Although female, and thus a member of a protected class, Intervenor, by
virtue of her transgender status does not, per se, belong to a class protected under
Title VII. For the reasons set forth previously, summary judgment should be
granted in favor of the Regional University System of Oklahoma and Southeastern
Oklahoma State University.

Respectfully submitted,

s/ Jeb E. Joseph

DIXIE L. COFFEY, OBA #11876

JEB E. JOSEPH, OBA #19137

KINDANNE JONES, OBA #11374

TIMOTHY M. BUNSON, OBA#31004

Assistant Attorneys General Oklahoma
Attorney General's Office

Litigation Division

313 NE 21st Street

Oklahoma City, OK 73105

Telephone: 405.521.3921

Facsimile: 405.521.4518

Email: dixie.coffey@oag.ok.gov

Email: jeb.joseph@oag.ok.gov

Email: kindanne.jones@oag.ok.gov

Email: tim.bunson@oag.ok.gov

Attorneys for Defendants Southeastern

Oklahoma State University and The

Regional University System of Oklahoma
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CERTIFICATE OF SERVICE

I hereby certify that on this 20th day of October 2017, I electronically
transmitted the foregoing document to the Clerk of Court using the ECF System for
filing and transmittal of a Notice of Electronic Filing to the following ECF

registrants:

Ezra Young

Law Office of Ezra Young

30 Devoe, 1a
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UNITED STATES DISTRICT COURT
FOR THE
WESTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, )
et al. )
)
Plaintiff, )
)
VS. )) Civil Action No.
) 5:15-CV-00324-C
)
SOUTHEASTERN OKLAHOMA STATE )
UNIVERSITY, et al. )
)
Defendant. )

E R e S S S o b e e e S e S e S b o S e S e S I e e S e S I e b e o o S S o

ORAL DEPOSITION OF
CATHY CONWAY
MARCH 10, 2016

RO e e S o e e o S i e e o S R e e e i i e i i e S R AR e e e e e e e i i e o R R e e e e e o i

ORAL DEPOSITION OF CATHY CONWAY, produced as a
witness at the instance of the Plaintiff, and duly
sworn, was taken in the above-styled and -numbered cause
on the 10th day of March, 2016, from 8:58 a.m. to 4:52
p-m., before Chrissa K. Mansfield-Hollingsworth, CSR in
and for the State of Texas, reported by machine
shorthand, at the offices of U.S. Attorney®s Office,
located at 600 East Taylor Street, Suite 2000, Sherman,
Texas, pursuant to the Federal Rules of Civil Procedure.
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Page 48

June 1st.

A. Yes.

Q. What do you remember?

A. 1 told Dr. Tudor about the two policies,
reminded her that those were for her and everyone at the
university. I"m sure I told her like I tell -- told
everyone that she should contact me if she had any
concerns or questions, that the sexual harassment
include -- policy included how to report. 1 advised her
that she should let her department chair know about the
name change and her dean, and that if she had questions
about people®s opinions as to gender presentation, which
one to use, that she should discuss that with her
counselor, such as Feleshia Porter.

I told her that this was new to all of us
and that there was a restroom available, the handicapped
restroom, on the second -- 1 believe it was the second
floor of the building where she worked, that it was not
mandatory, that it was her option, and there was another
restroom that was a family restroom in the student
union. She thanked me for my professionalism and 1
believe that was the end of the conversation.

Q. The two policies that you went over with her
were the nondiscrimination and harassment policies that

you talked to Mr. Babb about?

ken@kenowen.com * www.kenowen.com
800.829.6936 * 512.472.0880
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Page 49
1 MS. COFFEY: Object to form.
2 A. Those weren"t the titles of the forms, but the
3| two forms if you"re referring to what we discussed
4 | before, yes.
5 Q. (By Mr. Townsend) The handicapped restroom
6 | that you mentioned, where was that restroom located in
7 | proximity to Dr. Tudor®s office?
8 A. She would take a few steps down the hall, the
9| elevator. Right outside the elevator was the
10 | handicapped, unisex bathroom.
11 Q. So it was on the same floor as her office?
12 A. No. She took the elevator down. | think her
13 | office was the third floor.
14 Q. What floor was the handicapped restroom?
15 A. Second floor.
16 Q. Were there any policies in place at
17 | Southeastern regarding who could and couldn®t use the
18 | handicapped restroom?
19 A. No.
20 Q. Was it not supposed to be reserved for
21 | handicapped people?
22 MS. COFFEY: Object to form.
23 A. It was available for handicapped people, for
24 | family, to be used as a family restroom. Anyone could
25| use 1t. 1t was not solely limited to handicapped.

ken@kenowen.com * www.kenowen.com
800.829.6936 * 512.472.0880
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Page 1

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, and)
DR. RACHEL TUDOR,
Plaintiffs,

VS. NO. 5:15-CV-00324-C

SOUTHEASTERN OKLAHOMA
STATE UNIVERSITY, and

THE REGIONAL UNIVERSITY
SYSTEM OF OKLAHOMA,

o o/ o/ o/ o/ o/ o/ o/ o/ /N

Defendants.

DEPOSITION OF RACHEL JONA TUDOR, Ph.D., VOLUME 1
TAKEN ON BEHALF OF THE DEFENDANTS
IN OKLAHOMA CITY, OKLAHOMA
ON MARCH 7, 2016

REPORTED BY: JANA C. HAZELBAKER, CSR

Defs' App'x Vol.7 - 1947
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Rachel Tudor March 7, 2016

Page 227

1 A In a telephone conversation before the

2 beginning of the fall semester "07.

3 Q What was your response to Cathy Conway?

4 A To that particular information?

5 Q Uh-huh.

6 A Did 1 have a -- you"re asking, did 1 have a

7 verbal response or emotional response?

8 Q What was your response to Cathy Conway?

9 Did you say anything to Cathy In response to that

10 statement regarding Doug McMillan®s inquiry if you

11 could be fired?

12 A That information was within —-

13 Q My question --

14 A -- a number --

15 Q -- 1s, did you say anything to Cathy Conway

16 In response to her statement to you about

17 Dr. McMillan®s inquiry regarding whether you could be

18 fired?

19 A I responded to information that she gave me

20 that included that Dr. McMillan asked if I could be

21 fired simply for being transgender.

22 Q What was your response?

23 A She also listed some odious restrictions

24 that Dr. McMillan insisted on for my continued

25 employment, and so my response to that was that I

D&R REPORTING & VIDEO, INC.
(800)771-1500 depo@drreporting.com
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Rachel Tudor March 7, 2016
Page 228

1 would abide by those odious conditions.
2 Q Okay. I believe that -- that subject area
3 iIs going to take a little while, so let me go back
4 because we had been discussing your -- we had been
5 talking about your discussions with Dr. Mischo. And
6 you said that some discussion regarded Scoufos, some
7 regarded McMillan and some regarded them both.
8 Have we talked about all of your
9 discussions with Dr. Mischo about your concerns that
10 their decisions -- decisions were discriminatory?
11 Meaning Scoufos and McMillan®s.
12 A Did we include the fact that Dr. McMillan
13 would not share his rationale for denying me tenure
14 and promotion, either? That --
15 Q Okay. [Is this a discussion you had with
16 Dr. Mischo?
17 A Yes.
18 Q That®"s what -- 1"m just trying to find out
19 everything --
20 A Yes.
21 Q -- all the discussions. Okay. You shared
22 that with Dr. Mischo, but what was his response to
23 you?
24 A That 1 should follow policy and procedure
25 and exercise the rights that 1 have.

D&R REPORTING & VIDEO, INC.
(800)771-1500 depo@drreporting.com
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Page 234

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, and)
DR. RACHEL TUDOR,
Plaintiffs,

VS. NO. 5:15-CV-00324-C

SOUTHEASTERN OKLAHOMA
STATE UNIVERSITY, and

THE REGIONAL UNIVERSITY
SYSTEM OF OKLAHOMA,

o o/ o/ \o/ o/ o/ o/ o/ o/ o o\ o 7

Defendants.

DEPOSITION OF RACHEL JONA TUDOR, Ph.D., VOLUME 11
TAKEN ON BEHALF OF THE DEFENDANTS
IN OKLAHOMA CITY, OKLAHOMA
ON MARCH 8, 2016

REPORTED BY: JANA C. HAZELBAKER, CSR
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Rachel Tudor March 8, 2016

Page 310

1 acknowledged that you thanked her for

2 professionalism; is that true?

3 A And 1 said I may or may not.

4 Q Who at Southeastern, that would have the

5 ability to make any changes, did you complain to

6 about these alleged odious conditions that were

7 placed on you?

8 MS. WEISS: Objection.

9 Q (By Ms. Coffey) Nobody. Isn"t that the

10 correct answer?

11 MS. WEISS: Objection.

12 THE WITNESS: |1 was contemplating whether

13 or not Jane McMillan, for example, could have made --

14 Q (By Ms. Coffey) 1™"m sorry, are you claiming

15 that Jane McMillan could have reported i1t?

16 A I was considering whether or not she -- she

17 could have -- In her capacity as a counselor, could

18 have i1ntervened.

19 Q The only comment you ever had with Jane

20 McMillan about it was when she said -- what you claim

21 to have happened i1s that she said, 'Let"s step into

22 the bathroom,™ and you told her you couldn®t go iInto

23 that bathroom, correct?

24 A Yes.

25 Q No other conversations with Jane McMillan

D&R REPORTING & VIDEO, INC.
(800)771-1500 depo@drreporting.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

DR. RACHEL TUDOR,
Plaintiff,
Case No. 5:15-CV-00324-C

V.

SOUTHEASTERN OKLAHOMA
STATE UNIVERSITY,

and

THE REGIONAL UNIVERSITY
SYSTEM OF OKLAHOMA,

N N N N N N N N N N N N N N N N

Defendants.

PLAINTIFF DR. RACHEL TUDOR’S MOTION TO STRIKE
DEFENDANTS’ RENEWED MOTION FOR
JUDGMENT AS A MATTER OF LAW AND,

IN THE ALTERNATIVE, FOR NEW TRIAL
WITH INCORPORATED BRIEF

INTRODUCTION
At the request of counsel for the parties, the Court proffered a schedule
for post-verdict briefing on reinstatement and challenges to the jury’s verdict.
The deadline set was the same for both—briefs were to be filed no later than
December 11, 2017, and responses and replies were to be synchronized.
While Tudor filed her reinstatement motion within the time allotted,
Defendants inexplicably filed their combined Rule 50(b) and 59 motion on

July 5, 2018—159 days late (ECF No. 316) [hereinafter the “Motion” or

Defs' App'x Vol.7 - 1952
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“Defendants’ Motion”]. Defendants’ blatant disregard for the December 11,
2017 deadline flies in the face of this Court’s scheduling directions and is
mexcusable. As such, Defendants’ Motion should be stricken.
L STATEMENT OF FACTS AND BACKGROUND

On November 20, 2017, the jury in this case returned a verdict in
Tudor’s favor on three of four claims (ECF No. 262). At the request of Tudor’s
counsel, the Court delayed entry of judgment until after resolution of post-
verdict briefing on reinstatement. At that same hearing, and in light of the
Court’s decision to alter the default scheduling of entering judgment, counsel
for Defendants requested a deadline for the filing of any motion challenging
the jury’s verdict. The Court set the same deadline for both motions, with
opening briefs due by December 11, 2017.1

Later in the day on November 20, 2017, Southeastern president Sean
Burrage issued a public statement, expressing support for the jury’s verdict

in this case. Burrage’s statement unequivocally indicated that, as of that

1 See Trial Trans., ECF No. 262 at 873—74:

Ms. Coffey: Your Honor, is this the appropriate time, or do we submit
it at some point later, for judgment notwithstanding the verdict on
behalf of defendants?

The Court: I would say if you want to file a written motion, the same
schedule would apply. Fourteen days from Monday would be your
opening brief on that.

Defs' App'x Vol.7 - 1953
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point, Defendants did not deem the jury’s verdict to be flawed and implied
there was no intent to appeal the verdict itself.2

Tudor filed her motion for reinstatement on December 11, 2017 (see
ECF No. 268). Once the December 11, 2017 deadline for Rule 50(b) and 59
motions passed, Tudor and her counsel proceeded to brief other sensitive and
important matters in this case in reliance on Defendants’ election to not
challenge the verdict as signaled by their declination to file a timely motion
on December 11, 2017 and Burrage’s statement. See ECF No. 290 at 21 n.16
(indicating the same). In the months that followed, the parties briefed
reinstatement and front pay through multiple motions for extension of time
and reconsideration.

On April 13, 2018, the Court ordered briefing on the final amount of
damages (ECF No. 287). On May 3, 2018, Defendants moved for remittitur,
indicating in their brief for the first time that they planned to file a Rule
50(b) and Rule 59 motion (ECF No. 289 at 6). On May 24, 2018, Tudor filed a
brief in opposition, therein pointing out that by that point Defendants had
already missed the deadline to file such a motion and also pointed out such

motions would otherwise be futile because of deficiencies in Defendants’ oral

2 See ECF No. 282-2 at 15 (“Southeastern Oklahoma State University places great
trust in the judicial system and respects the verdict rendered by the jury. It has
been our position throughout this process that the legal system would handle the
matter, while the University continues to focus its time and energy on educating
students.”).

Defs' App'x Vol.7 - 1954
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Rule 50(a) motion, including the failure to preserve the very same arguments
Defendants now seek to raise (ECF No. 290 at 21 n.16).

On June 6, 2018, the Court granted remittitur to Defendants (ECF No.
292) and entered final judgment (ECF No. 293). Hours later, Tudor filed a
timely notice of appeal to the Tenth Circuit (ECF No. 294). In the days and
weeks that followed, the Tenth Circuit set numerous deadlines for Tudor’s
appeal, including entry of appearance of counsel, transmission of transcripts,
filing of the docketing statement, a mandatory mediation conference set for
mid-July 2018,? and proffered a July 30, 2018 deadline for Tudor to file an
opening brief which also triggered the deadline for filing of amicus briefs. (All
of those deadlines were set by June 28, 2018.4)

On June 20, 2018, Tudor’s counsel filed lengthy motions for taxing of
costs and sought attorneys’ fees and expenses (see ECF Nos. 299, 300, 303).
The undersigned attests that those substantial filings were prepared on the

understanding that Defendants were not challenging the jury’s verdict at the

3'The mandatory conference was first scheduled by the 10th Circuit’s Mediation
Office by letter on June 28, 2018 with the conference set for July 17, 2018. Due to a
scheduling conflict, the conference was rescheduled for July 18, 2018. The
undersigned attests that at the time of filing this Motion, that conference concluded
and no settlement was reached.

4 Fed. R. Ev. 201(b) allows this Court to take judicial notice of facts not subject to
reasonable dispute where such facts are “capable of accurate and ready
determination by resort to sources whose accuracy cannot reasonably be
questioned.” Thus, this Court may take notice of entries on the Tenth Circuit’s
docket of Tudor’s appeal, styled as Tudor et al. v. Se. Okla. State Univ. et al., 18-
6102.

Defs' App'x Vol.7 - 1955



Case 5:15-cv-00324-C Document 318 Filed 07/18/18 Page 5 of 16

district court level since the deadline to file such a motion had long passed.
During this same period, the undersigned attests that Tudor’s counsel made
substantial efforts to complete the work of readying her appeal as well as
expended substantial time and resources reaching out to potential amici to
ensure timely filing of merits and amicus briefs in the Tenth Circuit.

On June 28, 2018, Defendants filed a motion seeking an extension of
page limit on what they claimed to be their soon to be filed Rule 50(b) and 59
motion (ECF No. 309). That motion did not seek leave to file the principle
motion out of time. On July 5, 2018, Defendants’ inexplicably filed their
untimely Motion.5 At that point, Defendants’ Motion was 159 days past the
original December 11, 2017 deadline set by this Court. The undersigned
attests that on July 13, 2018, counsel for the National Women’s Law Center
contacted counsel for Defendants to seek permission to file an amicus brief in
support of Tudor, as is required by the Federal Rules of Appellate Procedure.
The undersigned further attests that other amici have begun substantial
work on briefs in support of Tudor relying upon the deadlines for such briefs

triggered by scheduling orders from the Tenth Circuit.

5 In addition to being untimely, Defendants’ Rule 50(b) and 59 motion purports to
challenge the verdict on issues not preserved through a proper 50(a) motion,
belatedly challenges the meaning of “sex” despite the fact that Defendants
stipulated prior to trial that they would not contest its meaning going forward (ECF
No. 225 at 7:22-23 [Ms. Coffey: “Your Honor, we do not intend to dispute the
definition of sex.”]), and inexplicably seeks remittitur of the jury’s award despite the
fact that that issue has already been fully briefed and resolved (see Order, ECF No.
292).
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By early July 2018, and despite the plain fact that the Tenth Circuit
was proceeding with Tudor’s appeal at full-speed, Defendants made no efforts
to apprise the Circuit or this Court that it would in fact file motions at the
trial-court level challenging the verdict out of time let alone indicate which
day they would do so. Nor did Defendants move for an extension of time in
advance of the original December 11, 2017 deadline, as is required by Local
Rule 7.1(h). Nor did they seek leave of any court to file their untimely motion.
Defendants did not even attempt to seek a stipulation from Tudor allowing
extension of the filing deadline.

This Court unequivocally set deadlines for motions challenging the
jury’s verdict and otherwise steered the parties through a sensible briefing
schedule on all other post-verdict matters. Defendants simply blew past this
Court’s deadline. If the deadline was missed in error, or another credible
reason excusing their lateness existed, it was incumbent Defendants to
apprise this Court of the problem and move with all deliberate speed to avoid
inconvenience and prejudice. Instead, Defendants ignored the Court’s
deadline and filed their untimely Motion without seeking leave to do so.

II. ARGUMENT
A. Legal Standard
It is well-settled that this Court has the inherent authority to manage

these proceedings. “[Dlistrict courts have the inherent authority to manage

Defs' App'x Vol.7 - 1957
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their dockets and courtrooms with a view toward the efficient and expedient
resolution of cases.” Dietz v. Bouldin, 136 S.Ct. 1885, 1892 (2016) (Sotomayor,
J.). Further, district courts possess inherent powers that are “governed not by
rule or statute but by the control necessarily vested in courts to manage their
own affairs so as to achieve the orderly and expeditious disposition of cases.”
Link v. Wabash R. Co., 370 U.S. 626, 630—-31 (1962) (Harlan, J.). See also
Hartsel Springs Ranch of Col. Inc. v. Bluegreen Corp., 296 F.3d 982, 985
(10th Cir. 2002) (district court has inherent authority to manage its docket to
promote judicial efficiency and the “comprehensive disposition of cases”).

It is also well-settled that this Court has the authority to set and
enforce deadlines for briefing motions. Indeed, a critical part of a district
court’s power to manage dockets is establishing a schedule for motion
practice and policing the filing of motions. “A case management schedule
serves important purposes.” A-Cross (A+) Ranch, Ltd. v. Apache Corp., 2007
WL 7754451 at *1 (W.D.Okla. Feb. 20, 2007).

Parties that ignore court schedules do so at their own risk. Where
deadlines are missed and untimely motions filed, this Court may act on its
inherent authority to impose sanctions to address abuses of the judicial
process. Steinert v. Winn Grp., Inc., 440 F.3d 1214, 1227 n.15 (10th Cir.
2006). A district court’s power to sanction a party who fails to follow local

rules or a court order is well-established. See Issa v. Comp USA, 354 F.3d
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1174, 1178 (10th Cir. 2003); Gripe v. City of Enid, Okla., 312 F.3d 1184, 1188
(10th Cir. 2002). Striking filings is a method of sanctioning. Med. Supply
Chain, Inc. v. Neoforma, Inc., 2008 WL 11333741 at *3 (D.Kan. July 8, 2008)
(citing Lynn v. Roberts, 2005 WL 3087841, at *6 (D.Kan. Nov. 1, 2006)).

Filing of an otherwise untimely motion may be excused by this Court.
Pepe v. Koreny, 189 F.3d 478, 1999 WL 686836 at *2 (10th Cir. 1999) (“The
inherent authority of a district court to manage its docket includes discretion
to grant or deny continuances or extensions of time.”). However, this Court’s
power to excuse an exceedingly untimely motion is limited. “Federal Rule of
Civil Procedure 6(b)(1)(2) permits the Court, for good cause, to allow a party
that has failed to act after the time to do so has expired to file or respond on a
showing of excusable neglect.” Pourchot v. Pourchot, 2008 WL 11338418 at *1
(W.D.Okla. Oct. 17, 2008) (Cauthron, J.).

Determination of whether neglect is excusable is “an equitable one,
taking account of all relevant circumstances surrounding the party’s
omission’ [...] including [1] the danger of prejudice to [the non-moving partyl,
[2] the length of the delay and its potential impact on judicial proceedings, [3]
the reason for delay, including whether it was within the reasonable control
of the movant, and [4] whether the movant acted in good faith.” Pioneer Inv.
Servs. Co. v. Brunswick Assocs. Ltd. Pship, 507 U.S. 380, 395 (1993) (cleaned

up). See also Quigley v. Rosenthal, 427 F.3d 1232, 1238 (10th Cir. 2005)

Defs' App'x Vol.7 - 1959
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(finding no abuse of discretion in refusing to consider untimely motion
“Iblecause it is well established that inadvertence, ignorance of the rules, and
mistakes construing the rules do not constitute excusable neglect for the
purposes of Rule 6(b).”).

B. Defendants’ Motion is Untimely

Defendants filed their Motion 159 days after the deadline set by this
Court, long after other subsequently scheduled post-verdict motions, past
preliminary deadlines for Tudor’s appeal in the Tenth Circuit, and on the eve
of the deadline for the filing Tudor’s opening brief in the Circuit. By all
measures, Defendants’ Motion is untimely.

There was no ambiguity as the deadline to file motions challenging the
jury’s verdict in this case. Indeed, the record reflects that Defendants’ counsel
expressly sought clarification from the Court at the close of trial as to the
time to file such motions and the Court unequivocally declared the deadline
would be December 11, 2017—the same date Tudor’s opening brief on
reinstatement was due. See ECF No. 262 at 873-74.

To the extent that Defendants argue that they innocently relied upon
the default deadlines of the Federal Rules of Civil Procedure rather than the
deadline set by this Court, that position totally lacks merit. This Court has
the power to set deadlines and manage its docket, plainly empowering it to

adjust deadlines given the exigencies of a particular case and to facilitate an
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expeditious resolution. Diaz, 136 S.Ct. at 1892. Moreover, it would be
disingenuous at best for Defendants to claim they were confused about the
deadline for their Motion given the fact that it was they whom requested at
the November 20, 2017 hearing a date certain to file—which the Court
unequivocally set as December 11, 2017. See ECF No. 262 at 873-74.

The Court’s sequencing of other post-verdict motions makes plain that
the Court and the parties all proceeded for months along a path of briefing
post-verdict relief that hinged on Defendants’ timely filing of any motion
challenging the verdict. Indeed, it makes perfect sense that the Court sought
motions challenging the verdict early on—if the verdict was disrupted,
deciding Tudor’s equitable relief would be unnecessary.

In a similar vein, this Court’s care to sequence the other post-verdict
motions by a combination of orders directing scheduling and reliance on
default rules not disturbed by the Court’s superseding scheduling orders—on
front pay (ECF No. 275 at 4), extension on time to file motion on front pay
(ECF No. 278), remittitur (ECF No. 287), and attorneys’ fees and costs
(triggered by final judgment, as expressly intended as of the November 20,
2017 hearing6)—makes plain the intent was to hear motions challenging the

verdict before entry of judgment.

6 See ECF No. 262 at 873:18-21:

10
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Lastly, Defendants’ Motion is wildly untimely in light of the stage of
Tudor’s appeal to the Tenth Circuit and Tudor’s diligence to stay on top of all
deadlines throughout these proceedings. Up to this point, Tudor has filed
every motion timely and, where her counsel’s workload threatened timeliness
set by default rule or court order, she sought scheduling relief. Tudor also
took care to file a timely notice of appeal and, as it should, the Tenth Circuit
has moved that proceeding forward with all deliberate speed. If Defendants
desired to challenge the jury’s verdict, they should have followed the briefing
schedule set by the Court. Given this context, Defendants’ Motion is plainly
untimely.

C. Defendants’ neglect to file a timely motion is inexcusable.

While this Court is empowered to allow for the filing of late motions,
Defendants bear the burden of demonstrating that there is excusable neglect
allowing for late filing. Under the Pioneer factors, Defendants’ 159-day late
motion 1s patently inexcusable.

Factor 1° Prejudice to Tudor. Defendants’ Motion was filed 159 days
past the deadline this Court set for it, long after other inter-dependent post-

verdict briefing was completed in this case, after Tudor and her counsel made

Mr. Young: I believe the cost application is due 14 days from the date you
enter judgment on the verdict.

The Court: Okay. Well, I'll just not enter judgment then.

11
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consequential litigation decisions in that other briefing on the reasonable
belief that Defendants would not file such a motion (see ECF No. 290 at 21
n.16), and in the midst of quickly moving deadlines in Tudor’s timely appeal
to the Tenth Circuit (see discussion supra Part I). Accepting Defendants’
untimely Motion at this juncture would undeniably prejudice and
inconvenience Tudor and her counsel, as well as amici whom are preparing
briefs at this very moment to file with the Tenth Circuit. Any one of those
considerations is sufficient to tilt the first factor in favor of not finding
excusable neglect.

Factor 2° Length of delay and impact. If Defendants’ 159-day late
motion is accepted, this Court will potentially be forced to revisit a slew of
earlier issued orders touching on post-verdict relief sought by Tudor (e.g.,
reinstatement and front pay), Defendants (e.g., remittitur), as well as would
potentially make a nullity other motions filed by both parties which have
already been briefed on the implicit understanding that Defendants would
not challenge the jury’s verdict in this Court (e.g., Tudor’s motions for
attorneys’ fees and costs). Moreover, accepting Defendants’ Motion 159 days
late and in the midst of Tudor’s timely merits appeal stands to throw a
wrench into the earlier scheduled proceedings before the Tenth Circuit, which
are already underway. Given the foregoing, the second factor tilts in favor of

not finding excusable neglect.

12
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Factor 3° Reason for delay and control. To date, Defendants have not
proffered a credible reason for failing to file their Motion in a timely matter
let alone failing to seek leave from this Court to file out of time. The closest
Defendants have gotten to proffering an excuse is to allude to the position
that they intended to abide by the default deadline of Rule 50(b) rather than
that set by this Court. See ECF No. 316 at 2 (arguing that the deadline for
their motion is set by default as 28 days after the entry of judgment).
However, given the fact that Defendants sought a deadline certain for their
Motion to be filed and the Court declared December 11, 2017 as the due date
(ECF No. 262 at 873-74), pointing to a default deadline that was plainly
modified by this Court misses the mark. Indeed, that particular excuse is
plainly an inadequate explanation weighing in favor of rejecting a finding of
excusable neglect. Perez v. El Tequila, LLC, 847 F.3d 1247, 1253 (10th Cir.
2017) (“[Aln inadequate explanation for delay may, by itself, be sufficient to
reject a finding of excusable neglect.”).

As to control, it is plain that it was wholly within Defendants’ control to
either file their Motion by the deadline originally set by this Court or, once
that deadline had passed, to promptly seek leave to file their Motion out of
time early enough to avoid the inconvenience and prejudice that would
necessarily result from accepting it at this late juncture. The fact that it was

wholly within Defendants’ control to make the original deadline let alone
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seek leave to file their untimely Motion in the months leading up to Tudor’s
timely appeal to the 10th Circuit weighs heavily against Defendants. See,
e.g., United States v. Munoz, 664 Fed.Appx. 713 (10th Cir. 2016) (affirming
denial of prisoner’s motion for leave to file untimely notice of appeal on
finding that prisoner’s failure to act in three-day period during which he had
complete control is dispositive as to inexcusability). Given the foregoing, the
third factor also weighs in favor of not finding excusable neglect.

Factor 4° Good faith. To date, Defendants have not moved this Court to
file their untimely motion let alone proffered a credible excuse. They simply
filed their Motion 159 days late and baldly asserted it is timely under the
default rule rather than head-on facing the December 11, 2017 deadline set
by this Court. By all reasonable measures, Defendants have failed to
demonstrate good faith. Contrast with Flores v. Monumental Life Ins. Co.,
2009 WL 10671776 (W.D.Okla. June 25, 2009) (“attorneys acted, at all times,
in good faith, bringing this matter to the prompt attention of the court and
recounting what happened in an unvarnished manner”). Thus, the fourth
factor also weighs in favor of not finding excusable neglect.

D. Striking Defendants’ Motion is an appropriate sanction.

Given the exceedingly untimely nature of Defendants’ Motion, and the

fact that Tudor’s appeal has been docketed and is otherwise moving along in

the Tenth Circuit at full-speed, it is appropriate for this Court to strike
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Defendants’ untimely Motion as a sanction. Sanctions are appropriate where
a party fails to follow local rules or a court order. See Issa v, 354 F.3d at
1178; Gripe, 312 F.3d at 1188. Striking a filing is one form of sanction
available. See, e.g., Med. Supply Chain, 2008 WL 11333741 at *3 (citing
Lynn, 2005 WL 3087841, at *6). And, in this particular case, striking
Defendants’ untimely Motion will go a long way towards promoting judicial
economy as well as preserving the integrity of this process and these

proceedings.

CONCLUSION

For all of the foregoing reasons, Dr. Tudor respectfully requests that
that the Court grant her motion to strike Defendants’ Renewed Motion for
Judgment as a Matter of Law and, in the alternative, for New Trial (ECF No.

316).

Dated: July 18, 2018

/sl Ezra Young

Ezra Young (NY Bar No. 5283114)
Law Office of Ezra Young

30 Devoe, 1a

Brooklyn, NY 11211

P: 949-291-3185

F:917-398-1849
ezralyoung@gmail.com

15
Defs' App'x Vol.7 - 1966



Case 5:15-cv-00324-C Document 318 Filed 07/18/18 Page 16 of 16

CERTIFICATE OF SERVICE

I hereby certify that on July 18, 2018, I electronically filed a copy of the
foregoing with the Clerk of Court by using the CM/ECF system, which will

automatically serve all counsel of record.

/s/ Ezra Young
Ezra Young (NY Bar No. 5283114)
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

DR. RACHEL TUDOR,
Plaintiff,
Case No. 5:15-CV-00324-C

V.

SOUTHEASTERN OKLAHOMA
STATE UNIVERSITY,

and

THE REGIONAL UNIVERSITY
SYSTEM OF OKLAHOMA,

N N N N N N N N N N N N N N N N

Defendants.

PLAINTIFF DR. RACHEL TUDOR’S
NOTICE REGARDING
FILING OF MOTION TO VACATE ABATEMENT ORDER
PENDING BEFORE THE TENTH CIRCUIT

Plaintiff Dr. Rachel Tudor hereby notifies this Court and all counsel
that on July 19, 2018 she filed a motion with the United States Court of
Appeals for the Tenth Circuit seeking to vacate its July 18, 2018 order (cross-
docketed in this Court as ECF No. 319). A copy of Tudor’s motion is appended
hereto as Exhibit 1. Later that same day, the Tenth Circuit issued an order
directing Defendants to respond to Tudor’s motion by no later than August 2,

2018. A copy of that order is attached as Exhibit 2.
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Dated: July 19, 2018

Defs' App'x Vol.7 - 1969

/s/ Ezra Youn
Ezra Young (ﬁY Bar No. 5283114)
Law Office of Ezra Young

30 Devoe, 1a
Brooklyn, NY 11211
P: 949-291-3185
F:917-398-1849
ezralyoung@gmail.com
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CERTIFICATE OF SERVICE

I hereby certify that on July 19, 2018, I electronically filed a copy of the
foregoing with the Clerk of Court by using the CM/ECF system, which will

automatically serve all counsel of record.

/s/ Ezra Young
Ezra Young (NY Bar No. 5283114)
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IN THE UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

DR. RACHEL TUDOR et al.,

Plaintiff-Appellant.
V.

SOUTHEASTERN OKLAHOMA
STATE UNIVERSITY

Case No. 18-6102

and

REGIONAL UNIVERSITY SYSTEM
OF OKLAHOMA

Defendants-Appellees.

LoD LON LN LN DN LN LR DD DD DN LN LN O LoD LOn

APPELLANT-PLAINTIFF DR. RACHEL TUDOR’S
OPPOSED MOTION TO VACATE ABATEMENT ORDER

Appellant-Plaintiff Dr. Rachel Tudor (“Tudor”) respectfully moves to vacate the
July 18, 2018 scheduling order (“July 18 Order”) issued sua sponte by this Court
which abated the July 30, 2018 deadlines for Tudor to file her opening brief and
appendix in this Court. For the reasons elaborated more fully below, the July 18
Order is premature because the automatic tolling provisions of Fed. R. App. P.
4(a)(4)(B) were not triggered by motions filed in the District Court and thus Tudor’s
June 7, 2018 Notice of Appeal was itself not premature and her appeal should move
forward forthwith as originally calendared. To cure this, Tudor requests that the July
18 Order be vacated and the original deadline for her opening brief and appendix be

reinstated as July 30, 2018.
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BACKGROUND

This case was tried to a jury and a verdict returned in Tudor’s favor on three
of four counts on November 20, 2017 (Doc. No. 262). At a hearing immediately after
the verdict was returned, and at the request of both parties, the Court set a special
briefing schedule for Tudor’s motion for reinstatement and any motions seeking to
challenge the verdict, with both sets of briefs due on December 11, 2017 (Doc. No. 262
at 873-74) (hearing transcript reflecting that counsel for Appellees-Defendants
requested a date certain to file motions challenging the jury verdict in light of the
District Court’s decision to withhold issuing final judgment until post-verdict motions
were finally resolved). Appellees-Defendants did not file a timely motion on December
11, 2017. In the proceeding months, the parties briefed all other post-verdict issues
according to a special schedule set by the District Court so that all matters save for
attorneys’ fees and costs would be settled before judgment was entered.

The District Court entered final judgment in this matter on June 6, 2018 (Doc.
No. 292). Hours later, Dr. Tudor filed a timely notice of appeal to this Court (Doc. No.
293).

On July 3, 2018, Dr. Tudor filed a motion intended to notify the District Court
of her desire to move for tax off-set and post-judgment interest once her appeal was
resolved by this Court (Doc. No. 311). Due to an error of counsel, the wrong draft of
that motion was filed. Upon discovering that error, counsel redocketed the corrected
motion on July 5, 2018 (Doc. No. 314) with a footnote requesting the earlier filed

motion be struck, as was the practice for all parties throughout the proceedings below
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where such errors occurred (id. at 1 n.1). In the July 5 motion, Tudor requested
conditional relief from the District Court, clarifying that it should not act until after
her appeal is finally resolved by this Court, since the relief Tudor sought was
dependent upon the disposition of her appeal. See Doc. No. 314 at 1 (“Dr. Tudor
respectfully moves this Court to, at an appropriate time, conform its judgment to
include post-judgment interest and a tax offset upon resolution of Tudor’s pending
appeal to the U.S. Court of Appeals for the Tenth Circuit.”).

Later in the day on July 5, 2018, Appellees-Defendants filed an untimely Rule
50(b) and 59 motion challenging the jury’s verdict with the District Court (Doc. No.
316), 159 days past the special deadline set by the District Court. Inexplicably,
Defendants-Appellees did not seek leave to file that untimely motion with the District
Court let alone notify this Court of their plans.

On July 18, 2018, the parties participated in a mandatory mediation
conference with this Court’s Mediation Office. Unfortunately, that conference ended
without settlement. Within minutes of that conference ending, Tudor filed a motion
to strike Appellees-Defendants’ untimely motion (Doc. No. 318) in the District Court,
explaining in exhaustive detail that the Appellees-Defendants’ motion is untimely
given the District Court’s original December 11, 2017 deadline. Later that same day,
this Circuit issued a sua sponte order vacating the deadline for Tudor to file her
opening brief and appendix on the premise that Tudor’s erroneously filed July 3

motion (Doc. No. 311) should toll this matter or, alternatively, that Appellees-
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Defendants’ untimely motion (Doc. 316) challenging the verdict should toll the time
for appeal.

ARGUMENT
1. Tudor’s Motion Does Not Toll This Appeal

Dr. Tudor respectfully points out that she asked the District Court to strike
her July 3, 2018 motion (Doc. No. 311), as it was filed in error, vis-a-vis her corrected
motion filed on July 5, 2018 (Doc. No. 314 at 1 n.1). Because Tudor withdrew the July
3 motion by filing a corrected motion on July 5, the July 3 motion does not trigger the
automatic tolling provision of Fed. R. App. P. 4(a)(4)(B). See Copar Pumice Co., Inc.
v. Morris, 639 F.3d 1025, 1030 (10th Cir. 2011) (A “withdrawn motion is treated ‘as
though the motion had never been made’ for the purposes of Rule 4 [rendering] Rule
4(a)(4)(B) inapplicable.”).

Tudor’s corrected July 5, 2018 motion (Doc. 314) on the docket below also does
not trigger the automatic tolling provision of 4(a)(4)(B), albeit for a different reason.
Tudor’s July 5 motion seeks conditional relief from the District Court that may only
be adjudicated after this Court hears her appeal. Thus, the automatic tolling
provision of 4(a)(4)(B) is not triggered because, until this Court acts on Tudor’s
appeal, there is no issue before the District Court to decide. To rule otherwise would

place Tudor in an intractable procedural loop.
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II. Appellees-Defendants’ Motion Does Not Toll This Appeal

Appellees-Defendants did not file their motion challenging the jury verdict
(Doc. No. 316) until July 5, 2018, 159 days past the special deadline set by the District
Court. In this situation, the automatic tolling provision of Rule 4(a)(4)(B) is not and
cannot be triggered.

Here, it i1s beyond dispute that Appellees-Defendants expressly asked the
District Court to set a special deadline for filing any motion challenging the jury’s
verdict. The District Court granted that request and set a special deadline for
December 11, 2017 (Doc. No. 262 at 873—74). Pursuant to that special deadline,
Appellees-Defendants’ motion (f any) under Rule 50(b) and/or 59 was due on
December 11, 2017 rather than the default deadline for such motions.

Appellees-Defendants’ filing of their motion without leave of the District Court
on July 5, 2018—165 days after the special deadline—renders it untimely. That
untimeliness has particular consequence for the purposes of Rule 4(a)(4)(B)—an
untimely precursor motion cannot trigger automatic tolling. Longstreth v. City of
Tulsa, 948 F.2d 1193, 1195 (10th Cir. 1991) (noting that “to toll the appeal time under
[Rule 4(a)(4)] a pleading must (1) be a motion, (2) be timely, and (3) be one of the [...]
motion[s] specified in the tolling rule”). See also Browder v. Director, Dept of
Corrections of I1l., 434 U.S. 257, 264 (1978) (untimely motion for reconsideration does
not toll time for appeal); Allen v. Chapter 7 Trustee, 223 Fed.Appx. 770, 772 (10th

Cir. 2007) (unpublished) (untimely Rule 59 motion does not toll time for appeal);
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Searles v. Dechant, 393 F.3d 1126, 1130 (10th Cir. 2004) (“motion for reconsideration
could not have such a tolling effect, because it was itself untimely”).

To the extent Appellees-Defendants may argue that their motion in the District
Court is timely because it was filed within 28 days of entry of judgment, which is the
default deadline established by the Fed. R. Civ. P., and thus should be timely for the
purposes of triggering Rule 4(a)(4)(B)’s automatic tolling provision, that position
wholly lacks merit.

It conflicts with the spirit of the Federal Rules of Civil and Appellate Procedure
to deem Rule 4(a)(4)(B)’s automatic tolling provision triggered where the District
Court, totally within its inherent authority,! adjusts the default deadline for
precursor motions, that deadline is missed, and an untimely motion is later filed.
Rule 4(a)(4)(B) is intended to provide clarity for parties and order the relations
between trial and appellate courts. Timeliness and transparency as between the
parties and the courts are necessary to make the system work.

Appellees-Defendants’ ploy in this case threatens to throw a wrench into the
works. If this Court deems Appellees-Defendants’ untimely motion as triggering
4(a)(4)(B)’s automatic tolling, the consequence is to gift a free pass to a litigant

seeking to both to halt an otherwise timely appeal and extend a special deadline that

1 See Link v. Wabash R. Co., 370 U.S. 626, 630-31 (1962) (Harlan, J.) (district courts
possess inherent powers that are “governed not by rule or statute but by the control
necessarily vested in courts to manage their own affairs so as to achieve the orderly
and expeditious disposition of cases”); Hartsel Springs Ranch of Col. Inc. v. Bluegreen
Corp., 296 F.3d 982, 985 (10th Cir. 2002) (district court has inherent authority to
manage its docket to promote judicial efficiency and the “comprehensive disposition
of cases”).
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same litigant itself requested and belatedly decided it would rather not adhere to.
That is simply not a result that Rule 4(a)(4)(B) intended.

Moreover, treating an untimely motion, like Appellees-Defendants’, as
automatically tolling the time for appeal pursuant to Rule 4(a)(4)(B) would have other
absurd and deleterious consequences. First and foremost, it would unnecessarily
undermine the inherent power of district courts to set scheduling deadlines, which
are absolutely necessary so as to ensure the expeditious resolution of cases, because
virtually any scheduling decisions that alter default deadlines would be a nullity if
ignored by a litigant. Second, it would create perverse incentives for parties to game
scheduling between trial courts and this Court, disrupting the capacity of both to
manage and control their respective dockets.

To the extent that Appellees-Defendants’ argue that this Court should wait on
the District Court to rule on Tudor’s motion to strike (Doc. No. 318) their untimely
motion below, that argument also lacks merit. Tudor’s request to this Court is a
narrow one—vacate the scheduling abatement for her appeal. This Court may grant
that relief, and should do so, because regardless of how the District Court disposes of
Appellees-Defendants’ motion, Rule 4(a)(4)(B)’s tolling provision cannot be triggered.
Even if a district court entertains an untimely precursor motion on the merits and
rules on it, the resulting order does retroactively satisfy the timeliness requirement
of Rule 4(a)(4)(B). See, e.g., In re Harth, 619 Fed.Appx. 719, 721 (10th Cir. 2015)
(unpublished) (“lower court’s discretionary election to deny an untimely post-

judgment motion on the merits (an equitable action without jurisdictional import in
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that court) does not re-invest that motion with a tolling effect for purposes of

appellate jurisdiction”). There is thus no need to wait on the District Court to act.

III. Appellant-Plaintiff Wishes to Proceed with Her Appeal
With All Deliberate Speed

In addition to the foregoing, Dr. Tudor emphasizes to this Court that she
sincerely desires to move forward with her merits appeal with all deliberate speed.
Dr. Tudor took great pains to meet all deadlines for her merits case in the District
Court and to promptly and expediently pursue her appeal with this Court.
Conversely, Appellees-Defendants have, repeatedly, sought to delay the resolution of
this case, the latest example of which is their 159-day late motion with the District
Court, which prejudices Tudor given her long wait for final resolution. “Justice
delayed is justice denied.” Johnson v. Rogers, 917 F.2d 1283, 1285 (10th Cir. 1990).

RELIEF REQUESTED

For all of the foregoing reasons, Dr. Tudor prays that the Court grant her
motion to vacate the July 18, 2018 scheduling abatement order, and thereby restore
the deadline for Tudor’s opening brief and appendix to July 30, 2018.

CERTIFICATION OF COMPLIANCE WITH TENTH CIRCUIT RULE 27.1

Counsel for Tudor reached out to counsel for Appellees-Defendants via email

on July 19, 2018 to inquire as to their position on this motion. Counsel for Appellees-

Defendants indicate that they oppose this Motion.
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Dated: July 19, 2018
Respectfully submitted,

s/ Ezra Young

Ezra Ishmael Young

Law Office of Ezra Young
30 Devoe Street #1A
Brooklyn, NY 11211
(949) 291-3185

F: (917) 398-1849
ezra@ezrayoung.com

Attorney for Rachel Tudor
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CERTIFICATE OF SERVICE
I, Ezra Young, hereby certify that on July 19, 2018, I electronically filed a copy
of the foregoing with the Clerk of Court using the CM/ECF system, which will

automatically serve all counsel of record.

s/ Ezra Young

Ezra Ishmael Young

Law Office of Ezra Young
30 Devoe Street #1A
Brooklyn, NY 11211
(949) 291-3185

F: (917) 398-1849
ezra@ezrayoung.com

Attorney for Rachel Tudor
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FILED

United States Court of Appeals
UNITED STATES COURT OF APPEALS Tenth Circuit
July 19, 2018

FOR THE TENTH CIRCUIT

Elisabeth A. Shumaker

DR. RACHEL TUDOR, Clerk of Court

Plaintiff - Appellant,

and

UNITED STATES OF AMERICA,
Plaintiff,

V. No. 18-6102

SOUTHEASTERN OKLAHOMA STATE
UNIVERSITY, et al.,

Defendants - Appellees.

ORDER

This matter is before the court on appellant’s Opposed Motion to Vacate
Abatement Order. The Appellees’ are directed to file a response to the motion on or

before August 2, 2018.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

DR. RACHEL TUDOR,
Plaintiff,
Case No. 5:15-CV-00324-C

V.

SOUTHEASTERN OKLAHOMA
STATE UNIVERSITY,

and

THE REGIONAL UNIVERSITY
SYSTEM OF OKLAHOMA,

N N N N N N N N N N N N N N N N

Defendants.

PLAINTIFF DR. RACHEL TUDOR’S
PRELIMINARY RESPONSE IN OPPOSITION TO
DEFENDANTS’ MOTION FOR JUDGMENT NOTWITHSTANDING
THE VERDICT, OR, IN THE ALTERNATIVE, NEW TRIAL
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INTRODUCTION

Out of an abundance of caution, Dr. Tudor files this Preliminary
Response ! in Opposition to Defendants’s Motion for Judgment
Notwithstanding the Verdict, Or, in the Alternative, New Trial (ECF No. 316)
(“Motion”). For the reasons articulated in Tudor’s July 18, 2018 Motion to
Strike (ECF No. 318), Defendants’ Motion is inexcusably untimely and should
be struck.

In the event Defendants’ Motion is not struck, Tudor believes it can and
should be denied on the merits. Grant of renewed judgment as a matter of
law is not warranted because Defendants did not preserve the arguments
raised in their Motion through a proper Rule 50(a) motion at trial and, even if
they had, Defendants failed to carry their hefty burden to demonstrate the
presumptively valid jury verdict must be vacated. Similarly, grant of a new
trial is not warranted because Defendants failed to properly object to the
1ssues they now complain of at trial and, even if they had, Defendants fail to

demonstrate entitlement to the relief sought.

10n July 25, 2018 the Court entered an Order (ECF No. 323) directing Defendants to
respond to Tudor’s pending Motion for Extension of Time (ECF No. 322) to Respond to Defendant’s
Motion for Judgment as a Matter of Law, Or In the Alternative, New Trial (ECF No. 316). Because
the Court’s Order did not expressly permit Tudor to file her Response at a later date and because
Local Rule 7.1(g) permits the Court in its discretion to treat motions for which a response is not filed
within 21 days without leave of Court to be deemed confessed, the undersigned quickly drafted this
Response in the 24-hours following the issuance of the Court’s July 25 Order. In the event that
Tudor’s Motion to Strike (ECF No. 318) is not granted, Tudor requests leave to amend this Brief as
necessary.
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ARGUMENT AND AUTHORITIES

L RENEWED JUDGMENT AS A MATTER OF LAW UNWARRANTED

A. Legal Standard

50(b) arguments must be preserved through 50(a) motion. “Only
questions raised in a prior motion for directed verdict may be pursued in a
motion for judgment notwithstanding the verdict.” Perry v. Amtrak, 2013 WL
12071665 at *4 (W.D.Okla. 2013) (quoting Dow v. Chemical Corp. v. Weevil-
Cide Co., Inc., 897 F.2d 481, 486 (10th Cir. 1990)). “A party may not
circumvent 50(a) by raising for the first time in a post-trial motion issues not
raised in an earlier motion for directed verdict.” United Inter. Holdings, Inc.
v. Whart (Holdings) Ltd., 210 F.3d 1207, 1228 (10th Cir. 2000). The “specific
grounds” requirement of 50(a) demands that a party must identify issues
with specificity to preserve them for 50(b) purposes. “Merely moving for
directed verdict is not sufficient to preserve any and all issues that could
have been, but were not raised in the directed verdict motion.” Id. at 1229.
Moreover, “[iln view of a litigant’s Seventh Amendment rights, it would be
constitutionally impermissible for the district court to re-examine the jury’s
verdict to enter JMOL on grounds not raised in the pre-verdict JMOL.” Wald
v. Mudhopper Oilfield Servs., Inc., 2006 WL 2128835 at *5 (W.D.Okla. July
27, 2006) (Cauthron, J.) (cleaned up).

High bar for setting aside jury verdict. “[S]ince grant of [a motion for
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judgment notwithstanding the verdict] deprives the nonmoving party of a
determination of the facts by a jury, [it] should be cautiously and sparingly
granted.” Joyce v. Atlantic Richfield Co., 651 F.2d 676, 680 (10th Cir. 1981).
This Court cannot weigh the evidence, consider the credibility of witnesses, or
substitute its judgment for that of the jury. /d. at 680 n.2. Overturning a
jury’s verdict is permissible only when the evidence points but one way and is
susceptible to no reasonable inferences sustaining the position of the
nonmovant. Cooper v. Asplundh Tree Expert Co., 836 F.2d 1544, 1547 (10th
Cir. 1988). Lastly, all evidence and inferences must be construed in the favor
of the non-movant. Bruno v. Western Elec. Co., 829 F.2d 957, 962 (10th Cir.
1987) (quoting EEOC v. Prudential Fed. Sav. & Loan Ass’n, 763 F.2d 1166,
1171 (10th Cir. 1985)).

Sufficiency of evidence burden. The jury verdict must be “supported by
substantial evidence when the record is viewed most favorably to the
prevailing party.” Webco Indus., Inc. v. Thermatool Corp., 278 F.3d 1120,
1128 (10th Cir. 2002). Sufficient evidence can mean “something less than the
weight of the evidence,” and consists of “such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion, even if
different conclusions also might be supported by evidence.” Id. (quoting Beck
v. N. Natural Gas Co., 170 F.3d 1018, 1022 (10th Cir. 1999)). Moreover, “the

mere existence of contrary evidence does not itself undermine the jury’s
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findings as long as sufficient evidence supports the findings.” Webco, 278
F.3d at 1128. A Rule 50(b) motion should be granted only “if the evidence
points but one way and is susceptible to no reasonable inferences supporting
the party opposing the motion.” Hardeman v. City of Albuquerque, 377 F.3d
1106, 1112 (10th Cir. 2004) (cleaned up).

B. Failure to Preserve

Defendants’ 50(b) motion can and should be denied for the simple fact
that none of the arguments raised in it were preserved in a 50(a) motion, as
is required. At trial, Defendants proffered only an oral 50(a) motion on the
record, arguing cryptically and without requisite specificity: “We believe the
facts in evidence support a motion for directed verdict on each of plaintiff’s
claims.” ECF No. 266, 724:18-25. This preserves nothing.

A 50(a) motion must “specify the judgment sought and the law and
facts on which the moving party is entitled to judgment.” Fed.R.Civ.P.
50(a)(2). Defendants’ 50(a) motion did not identify any, and thus failed to
preserve, legal issues for a subsequent 50(b) motion, even those arguments
Defendants previously raised at summary judgment. Wolfgang v. Mid-Am.
Motorsports, 111 F.3d 1515, 1521-22 (10th Cir. 1997). Though Defendants’
50(a) motion proffered that “facts in evidence” supported a verdict in their
favor, that statement is so cryptic and vague that it fails the “specific

grounds” test. To wit, Defendants did not identify which “facts in evidence”
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supported their position or explain how construed such facts entitled them to
judgment. Defendants cannot use such a vague statement to buttress a 50(b)
motion since it does not apprise Tudor or the Court of the “specific grounds”
purportedly entitling them to a directed verdict. See Wharf, 210 F.3d at 1229.

C. FEtsitty Arguments

Despite past admonishments from this Court that Defendants cease
arguing that Tudor is not a member of a protected class, Defendants revive
that argument in their Motion. Compare Motion at 3—6 with Order Denying
SJ, ECF No. 219 at 6 (“Defendants again revisit their argument that Plaintiff
is not entitled to protected status. That argument warrants no further
discussion.”).

This Court already decided that Tudor is a member of a protected class,
which 1s law of this case. “The law of the case doctrine posits that when a
court decides upon a rule of law, that decision should continue to govern the
same issues 1n subsequent stages in the same case.” United States v.
Monsisvais, 946 F.2d 114, 115 (10th Cir. 1991) (citing Arizona v. California,
460 U.S. 605, 618 (1982) (cleaned up). See also United States v. Webb, 98
F.3d 585, 587 (10th Cir. 1996) (“Under law of the case doctrine, findings
made at one point during the litigation become law of the case for subsequent
stages of the same litigation.”). Defendants fail to argue why law of the case

doctrine should be set aside and thus their arguments are unavailing.
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Moreover, even if this Court were to entertain Defendants’ arguments,
Defendants identify no error of law pursuant to Ktsitty v. Utah Transit
Auth., 502 F.3d 1213 (10th Cir. 2007) which entitles them to renewed
judgment as a matter of law.2

D. Sufficiency of Evidence

Sufficiency generally. Defendants repeatedly delve into the warring

2 Defendants quote fleeting comments made by counsel and witnesses at trial, arguing that
the mere use of the word “transgender” is fatal under Etsitty. But Estitty did not address statements
at jury trials let alone hold that use of the word transgender is fatal. In fact, Etsitty implies the
opposite—“an individual’s status as a transsexual should be irrelevant to the availability of Title VII
protection.” FKEtsitty, 502 F.3d at 1222. Moreover, Defendants’ contention that Tudor “put on a
transgender identity” case rather than a sex discrimination case is equally nonsensical. The jury was
instructed that liability for Tudor’s two sex discrimination claims could only be found if there was
evidence showing she experienced discrimination because of her gender or failure to conform with
gender stereotypes (ECF No. 257 at 10-11). It must be assumed that the jury followed the
instructions. Rasmussen Drilling, Inc. v. Kerr-McGee Nuclear Corp., 571 F.2d 1144, 1149 (10th Cir.
1978) (citing United States v. Smaldone, 485 F.2d 1333 (10th Cir. 1973)).

Defendants also raise a slew of arguments which they claim show either that Title VII
cannot protect transgender persons from sex discrimination or that the trial itself was forbidden by
FEtsitty. Both contentions are unsound. As to the contention that the United States government does
not believe transgender persons are within the protective ambit of Title VII—that is utterly
ridiculous. The United States settled their portion of Tudor’s case on the merits in August 2017 (ECF
No. 268-3), best evidence of the government’s true position. Regardless, this Court’s duty is to
independently interpret the law, not acquiesce to the position of the current federal administration.
Additionally, Defendants’ reliance upon Ulane v. E. Airlines, 742 F.2d 1081 (7th Cir. 1984) is
misplaced (Mot. at 6 n.2). The Seventh Circuit recognizes that the very language Defendants lift
from dicta in Ulane is wholly abrogated by the Supreme Court’s intervening decisions, including
PriceWaterhouse v. Hopkins, 490 U.S. 228 (1998) and Oncale v. Sundowner Offshore Servs., Inc.,
523 U.S. 75 (1998). See Whitaker v. Kenosha Unified Sch. Dist., 858 F.3d 1034, 1042—49 (7th Cir.
2017). This Court must abide by FKtsitty. But, if the Court desires to follow the Seventh Circuit
instead, then it should follow that Circuit’s holding that “[bly definition, a transgender individual
does not conform to the sex-based stereotypes of the sex that he or she was assigned at birth.”
Whitaker, 858 F.3d at 1048

Lastly, Defendants’ argument that Ftsitty forecloses protection for transgender persons
because they are not properly considered biologically “male or female” is totally foreclosed. At the
November 1, 2017 hearing, Defendants stipulated that in exchange for Dr. Brown—Tudor’s expert on
sex—not testifying at trial, they would cease raising arguments questioning the meaning of “sex.”
See ECF No. 225 at 7 (“lWle do not intend to dispute the definition of sex”). Moreover, the Etsitty
Court held that construction of Title VII must be guided by the “plain language of the statute” and, if
appropriate evidence about the nature of sex is presented reflecting its “plain meaning” encompasses
something more than assumed in 2007 without the aid of scientific evidence on point, then per se
protection might be found. Etsitty, 502 F.3d at 1222 (“Scientific research may someday cause a shift
in the plain meaning of the term ‘sex’.”). It is Tudor’s position that Dr. Brown’s report (ECF No.205-
1) is uncontroverted scientific evidence showing the plain meaning of sex has shifted.
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evidence and claim that, because evidence was presented in support of both
Tudor’s and Defendants’ theories of the case, Tudor must have presented
insufficient evidence. Not so. Tudor need not confine her evidence to
Defendants’ view of the case in order to prevail at trial let alone for the
verdict to survive a sufficiency challenge. Denison v. Swaco Geolograph Co.,
941 F.2d 1416, 1422 (10th Cir. 1991). Tudor was free to present evidence in
support of her merits case that conflicted with Defendants’ evidence or simply
prove essential facts, like pretext, by alternative means. /d.

Moreover, where there is conflicting evidence on a particular issue, the
jury is free to decide what weight should be given. Thus, where fact witnesses
provide conflicting accounts, the jury is entrusted to make credibility
decisions. United States v. Cardinas Garcia, 596 F.3d 788, 794 (10th Cir.
2010) (“We accept at face value the jury’s credibility determinations and its
balancing of conflicting evidence.”). Moreover, it does not follow that
conflicting evidence which the jury must make credibility decisions on proves
insufficiency of evidence—weighing sharply conflicting evidence is simply
what juries do. See Schmidt v. Medicalodges, Inc., 350 Fed.Appx. 235, 240
(10th Cir. 2009) (ury findings on “sharply conflicting evidence” conclusively
binding and not against the weight of evidence).

Lastly, Defendants must do more than lodge piecemeal attacks on

discrete evidence to carry their burden. “[Ilndividual pieces of evidence,

Defs' App'x Vol.7 - 1995



Case 5:15-cv-00324-C Document 324 Filed 07/26/18 Page 15 of 34

insufficient in themselves to prove a point, may in cumulation prove it. The
sum of an evidentiary presentation may well be greater than its constituent
parts.” Bourjaily v. United States, 483 U.S. 171, 17980 (1987).

Tudor’s qualifications. Defendants’ contention that Tudor failed to
present sufficient evidence of her qualifications for tenure in the 2009-10
cycle is preposterous (Motion at 7—8).

As Defendants acknowledge, different witnesses at trial articulated
slightly different understandings of the standard for tenure at Southeastern
during the pertinent period. That admission is dispositive here. The jury need
not accept Defendants’ witnesses stated qualifications where there 1is
evidence that different qualifications existed and/or were applied to other
similarly situated applicants. York v. Am. Tel & Tel. Co., 95 F.3d 948, 945
(10th Cir. 1996). Additionally, the jury is “free to consider the employer’s
subjective hiring or promotion criteria in the mix of plaintiff’s circumstantial
evidence of discrimination, but it not required to accept the employer’s
version of its motivation.” Cortez v. Wal-Mart Stores, Inc., 460 F.3d 1268,
1274 (10th Cir. 2006). Thus, Parker’s testimony revealing how Tudor’s denial
could not be reconciled with tenure granted to comparators (see, e.g., ECF
No. 263 at 266—73), Cotter-Lynch’s testimony regarding the same (see, e.g.,
id. at 319-21), or testimony from others claiming Tudor met the pertinent

qualifications is sufficient to foreclose this issue.
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Defendants’ related contention that Tudor did not show she met the
minimum qualifications for tenure is also infirm. To sustain the verdict,
Tudor must only have proffered evidence that she does not suffer from “an
absolute or relative lack of qualifications” not that she “is able to meet all the
objective criteria adopted by the employer.” EFEOC v. Horizon/CMS
Healthcare Corp., 220 F.3d 1184, 1193-94 (10th Cir. 2000). See also Edwards
v. Okla., 2017 WL 401259, at *2 (W.D.Okla. 2017) (Cauthron, J.) (quoting
EEOC v. Horizon/CMS, 220 F.3d at 1193 (“relevant inquiry at the prima facie
stage 1s not whether an employee is able to meet all the objective criteria
adopted by the employer, but whether the employee has introduced some
evidence that she possesses the objective qualifications necessary to perform
the job sought”)).

Tudor made at least the minimal showing. She testified to her
understanding of the qualifications in the 2009-10 cycle (ECF No. 246 at 50—
52; 1d. at 55—56; id. at 74—78). Dr. Parker did the same and explained in
detail why Tudor met those qualifications (ECF No. 263 at 227-74). Drs.
Spencer (see, e.g., ECF No. 264 at 441-42) and Mischo (see, e.g., id. at 390),
both of whom reviewed Tudor’s 2009-10 portfolio, testified they believed at
the time that Tudor met the standard for tenure. Dr. Cotter-Lynch did the
same as well (see, e.g., ECF No. 263 at 320-21). Though Defendants dispute

the weight one might give to Tudor’s evidence as opposed to their evidence—
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it is plain that Tudor met the requirement of presenting some evidence of her
qualifications.

Pretext in 2009-10 cycle. Defendants’ contention that Tudor failed to
present any evidence of pretext relating to her discrimination claim for the
2009-10 cycle fails on its face. Among other things, Tudor and others testified
at length about procedural irregularities in Tudor’s 2009-10 tenure
application experience—that alone is sufficient to support a finding of
pretext. Garrett v. Hewlett-Packard Co., 305 F.3d 1210, 1217 (10th Cir. 2002)
(examples of pretext include, “prior treatment of plaintiff,” “disturbing
procedural irregularities (e.g., falsifying or manipulating . . . criteria); and the
use of subjective criteria.”)). As another example, Tudor and others also
testified about subjective criteria—as one example, subjective judgments
concerning the application cover letter wholly apart from qualifications in the
areas of teaching, scholarship, and service—which Defendants’ own witnesses
claimed played a part in their decision on the 2009-10 portfolio. See, e.g.,
ECF No. 265 at 607—09 (Scoufos testimony). That, too, is sufficient evidence
of pretext. Garrett, 305 F.3d at 1217.

Missing Minks. Similarly, Defendants’ argument that there was a total
absence of pretext evidence because, they claim, no evidence of President
Minks’ sex stereotyping was produced at trial is also misguided (Mot. at 12—

13). Defendants fundamentally misapprehend sex stereotype doctrine. Sex
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stereotype is a means of explaining both the broad scope of Title VII’s status
coverage (see, e.g., Oncale v. Sundowner Offshore Sers., Inc., 523 U.S. 75
(1998)) as well as a form of proof that a plaintiff may—but is not required
to—proffer in support of her claim of discrete act discrimination (see, e.g.,
PriceWaterhouse v. Hopkins, 490 U.S. 228 (1989)). As to the latter, while
stereotyped remarks from the mouth of a bad actor “can certainly be evidence
that gender played a part,” such evidence is not required. Price Waterhouse,
490 U.S. at 251-52. Where, as is the situation here, the employer proffers a
facially nondiscriminatory rationale for the adverse action, the employee can
prove discrimination by showing “the proffered reason is a pretext for illegal
discrimination.” Roberts v. State of Okla., 110 F.3d 74, 1997 WL 163524 at *5
(10th Cir. 1997).

Tudor did what was required—she proffered evidence of pretext. As one
example, the April 30, 2010 McMillan Letter (attached hereto as Exhibit 1;
marked at trial as Tudor Ex. 79) purports to set forth Mink’s rationales for
denial as parroted by McMillan. The jury plainly could have seen the bizarre
procedural irregularities and logical infirmities in that letter as evidencing
pretext attributable to Minks.

Lastly, if Defendants are so certain that Minks could himself explain
why he did not harbor bias and/or why his rationales for denial were not

pretextual, he should have testified at trial. Tellingly, Defendants chose not
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to put Minks on the stand. That strategic choice can neither bar liability nor
give rise to a right for a new trial. See, e.g., Toliver v. New York City Dep’t of
Corr’s, 202 F.Supp.3d 328, 341 (S.D.N.Y. 2016) (strategic and/or tactical
errors of party’s own counsel do not rise to level of threatening miscarriage of
justice or erroneous outcome meriting new trial).

Pretext in 2010-11 cycle. Defendants make similarly disingenuous
arguments purporting that Tudor failed to present any evidence of pretext
relating to her discrimination claim for the 2010-11 cycle. Defendants claim
there was no discrimination in the 2010-11 cycle because Southeastern’s
rules prohibited reapplication. Yet, Tudor presented evidence showing that
was simply not true. Among other things, she introduced into evidence emails
between April 2010 emails between Scoufos, McMillan, Minks, counsel, and
Charles Weiner attesting to their collective understanding that the rules
permitted Tudor to reapply in the 2010-11 cycle (attached hereto as Exhibit
2; marked at trial as Tudor Ex. 35). That alone is sufficient to show pretext
since it 1s plain the actors in question did not always believe reapplication
was barred despite saying otherwise after the fact. See, e.g., Jones v.
Barnhart, 349 F.3d 1260, 1266 (10th Cir. 2003) (pretext established by
pointing to “such weaknesses, implausibilities, inconsistencies, incoherencies,
or contradictions in the employer’s proffered legitimate reasons for its actions

that a reasonable factfinder could rationally find them unworthy of
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credence”); Johnson v. Weld Cnty., Colo., 594 F.3d 1202, 1211 (10th Cir.
2010) (pretext established with “evidence that the employer didn’t really
believe its proffered reasons for action and thus may have been pursuing a
hidden discriminatory agenda”).

Evidence of retaliation in 2010-11 cycle. Defendants’ contention that
Tudor did not present evidence supporting her retaliation claim at trial
totally lacks merit. As a threshold matter, Defendants’ argument that Tudor
has no retaliation claim because she is not a member of a protected class is
infirm for the reasons explained supra Argument Part I-C.

Moreover, Defendants misapprehend what conduct is prohibited as
retaliation. It states,

It shall be unlawful employment practice for an employer to

discriminate against any of its employees . . . because he has

opposed any practice made an unlawful employment practice by

this subchapter [Opposition Clausel], or because he has made a

charge, testified, assisted, or participated in any manner in an

investigation, proceeding, or hearing under this subchapter

[Participation Clause].

42 U.S.C. § 2000e-3(a). By its terms, Title VII does not limit protection for
opposition. Bd. of Cnty. Commrs v. EEOC, 405 F.3d 840, 852 (10th Cir. 2005)
(explaining Title VII “empowers employees to report what they reasonably
believe is discriminatory conduct without fear of reprisal”). Thus, once Tudor

filed good faith complaints with the EEOC and at Southeastern—which

happened in Fall 2010 prior and close in time to Defendants’ decision to
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prohibit her tenure reapplication—any retaliation against Tudor for opposing
what she believed to be acts in violation of Title VII gave rise to a claim for
retaliation. Hertz v. Luzenac Am., Inc., 370 F.3d 1014, 1015 (10th Cir. 2004)
(“[plrotected opposition can range from filing formal charges to voicing
informal complaints to superiors”); id. at 1016 (employee need only show
“[slhe had a reasonable good-faith belief that the opposed behavior was
discriminatory”). Thus, even if Tudor is not a member of a protected class—
which would be contrary to FEtsitty—Tudor can still state a valid claim for
retaliation. See, e.g., Hertz, 370 F.3d at 1015-16 (employee not required to
“convince the jury that [her] employer ... actually discriminated against
[her]” for retaliation claim to be viable); Love v. RE/MAX of Am., Inc., 738
F.2d 383, 385 (10th Cir. 1984) (employee’s complaint of discrimination is
protected opposition even if it is mistaken, so long as the belief that
discrimination occurred was objectively reasonable and made in good faith).
Lastly, the assertion that Defendants could not have retaliated against
Tudor because once tenure was denied in the 2009-10 cycle she could not
apply again was disputed at trial with evidence showing just the opposite.
For example, Dr. Prus testified that reapplication was possible, he had in fact
restarted the tenure process for Tudor in Fall 2010, and he thought she
merited tenure that year (ECF No. 264 at 482-86). Additionally, the April

2010 email (Exhibit 2) between administrators evidences that they believed
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then that the rules permitted Tudor to reapply in the 2010-11 cycle,
undercutting Defendants’ proffered rationale that they always believed
reapplication was prohibited. Of course, McMillan’s October 2010 letter to
Tudor (attached hereto as Exhibit 3; marked at trial as Tudor Ex. 84),
similarly highlighting that reapplication is not per se prohibited by the rules,
1s also probative of pretext.
II. NEW TRIAL UNWARRANTED

A. Legal Standard

Comments by counsel at trial. A movant seeking new trial on the
premise that opposing counsel made prejudicial comments to the jury carries
a hefty burden. First and foremost, the movant must show they timely
objected to those same purportedly prejudicial comments at trial. “A party
who waits until the jury returns an unfavorable verdict to complain about
Improper comments during opening statement and closing argument is bound
by that risky decision and should not be granted relief.” Glenn v. Cessna
Aircraft Co., 32 F.3d 1462, 1465 (10th Cir. 1994). “[Clounsel [] cannot as a
rule remain silent, interpose no objections, and after a verdict has been
returned seize for the first time on the point that the comments to the jury
were improper and prejudicial.” Socony-Vacuum Oi1l Co., 310 U.S. 150, 238—
29 (1940). Second, if the alleged comments were fleeting at best, there is an

inference that they are not prejudicial. FEOC v. Jetstream Ground Servs.,
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Inc., 2017 WL 8201623, at *8 (D.Colo. Nov. 3, 2016) (citing Stouffer v.
Trammell, 738 F.3d 1205, 1225 (10th Cir. 2013) (declining to find prejudice in
part because the challenged comments were brief)).

Admission of evidence. Evidentiary rulings are committed to the “very
broad discretion” of the trial court. Webb v. ABF Freight Sys., Inc., 155 F.3d
1230, 1246 (10th Cir. 1998), cert denied 526 U.S. 1018 (1999). An evidentiary
ruling is an abuse of discretion only if based on “an erroneous conclusion of
law, a clearly erroneous finding of fact, or a manifest error in judgment.” /d.
Even if an evidentiary ruling is an abuse of discretion, a new trial is still
inappropriate unless the error prejudicially affected the movant’s
“substantial rights.” Id. Moreover, “[e]lvidence admitted in error can only be
prejudicial if it can be reasonably concluded that with or without such
evidence, there would have been a contrary result.” Sanjuan v. IBP, Inc., 160
F.3d 1291, 1296 (10th Cir. 1998). Ultimately, “the burden of demonstrating
that substantial rights were affected rests with the party asserting error.”
Gomez v. Martin Marietta Corp., 50 F.3d 1511, 1518 (10th Cir. 1995).

Sufficiency of evidence. “Where a new trial motion asserts that the jury
verdict is not supported by the evidence, the verdict must stand unless it is
clearly, decidedly, or overwhelmingly against the weight of the evidence.”
Anaeme v. Diagnostek, Inc., 164 F.3d 1275, 1284 (10th Cir.) (cleaned up),

cert. denied, 528 U.S. 814, 120 S.Ct. 50, 145 L.Ed.2d 44 (1999). Evidence
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must be considered in the light most favorable to the prevailing party,
bearing in mind that “the jury has the exclusive function of appraising
credibility, determining the weight to be given to the testimony, drawing
inferences from the facts established, resolving conflicts in the evidence, and
reaching ultimate conclusions of fact.” Snyder v. City of Moab, 354 F.3d 1179,
1188 (10th Cir. 2003) (quoting United Phosphorous Ltd. v. Midland
Fumigant, Inc., 205 F.3d 1219, 1226 (10th Cir. 2000)) (cleaned up).

B. Sufficiency of Evidence

Defendants raise one new argument in support of their contention that
evidence was so insufficient that a new trial is warranted—they argue that
Tudor’s 2009-10 cycle cover letter was poor and thus it would have been
appropriate for tenure to be denied on the basis alone (Motion at 22). But
that argument gets them nowhere. None of Defendants witnesses claimed
that Tudor was denied tenure solely because of her cover letter. Indeed, they
testified to the opposite at trial. See, e.g., ECF No. 265 at 599—-600 (Scoufos
testimony on factoring in recommendation letters even though not required
qualification). And, if they had claimed as much, that would be such a
suspicious subjective criteria that it would itself serve as ample evidence of
pretext. See Garrett, 305 F.3d at 1217.

C. Belated Objections to Fleeting Comments

Defendants put McMillan’s religion into issue. Defendants’ claim of
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prejudice is infirm because the record reflects that it was Defendants—not
Tudor—whom placed Dr. McMillan’s religion into issue. Thus, any prejudice
incurred was at Defendants’ own hands and is no grounds for a new trial.

At trial, Mindy House made a fleeting comment concerning the
undisputed fact that Dr. McMillan made an employment decision premised
upon his religious beliefs, which she in turn found concerning (ECF No. 264
at 511). Defendants admit that they were spooked, so they both cross-
examined House on that comment at length and tailored McMillan’s direct
testimony so as to exhaustively explore the same (Mot. at 22—-23). The fact
that Tudor’s counsel made a passing comment in closing about McMillan’s
credibility based upon his direct testimony at trial—mearly all of which
focused on his religious convictions—is unsurprising and most certainly not
prejudice giving rise to a new trial. Tellingly, Defendants cite no precedent
for the proposition that mere mention of a person’s having (or not having)
religious beliefs is grounds to warrant a new trial.

Defendants’ true complaint seems to be that they now believe they
made a fatal strategy decision when they elected to draw more attention to
McMillan’s religious beliefs at trial. But, even if Defendants’ strategy choice
was fatal, their failure to raise their concerns at trial rather than engaging in
what they contend was harmful self-help cannot give way to a new trial.

Toliver, 202 F.Supp.3d at 341.
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Masterpiece Cake explained. Defendants’ contention that the Supreme
Court’s recent decision in Masterpiece Cakeshop v. Colo. Civil Rights
Comm’n, 138 S.Ct. 1719 (2018) mandates a new trial is wholly specious.
Indeed, Defendants fundamentally misunderstand the crux of Masterpiece let
alone its proper application to this case.

Masterpiece holds that state actors cannot endorse (or counter-endorse)
particular religious beliefs in the course of administering civil rights laws.3
138 S.Ct. at 1732. Put another way, Masterpiece proscribes the conduct of
state actors, not private citizens like Tudor and her counsel. /d. at 1733
(Kagan, J. concurring) (clarifying state actor lynch-pin of majority decision).
Thus, Defendants’ contention that Masterpiece commands a new trial
because one witness, Ms. House, mentioned the religion of Dr. McMillan in
passing during direct testimony and Tudor’s counsel—himself a devout

Catholic*—made a passing comment about McMillan’s overarching credibility

3 In summary, Masterpiece involved a private citizen’s challenge to an administrative penalty
imposed by a government commission tasked with enforcing state nondiscrimination laws. The
citizen, a devout Christian whom owned and operated a bakery open to the public at large, refused to
sell wedding cakes to gay couples. The Commission found the baker in violation of a state law
expressly forbidding such practices. Though myriad points of purported error were raised to the
Supreme Court, it ultimately decided the case narrowly, holding that the Commission’s members’
ultimate merits decision was tainted by anti-religious bias as evidenced by on the record comments
from one commissioner comparing the baker’s religious refusal to the conduct of Nazis.

4 The undersigned attests that the religious views of counsel (or lack thereof) have no relevance to
these proceedings. However, Defendants’ Motion endeavors to paint the undersigned as harboring
bigotry for persons of faith, which is patently offensive given his own faith. Indeed, the undersigned
is outspoken about his faith and its relation to his work as a civil rights lawyer representing
transgender persons. See, e.g., Marcus Patrick Ellsworth, “Who Is My Neighbor: Some Catholics
Fight for Trans Rights Even When the Church Won't,” MTVNews.com (Sept. 7, 2016),
http://www.mtv.com/news/2929013/who-is-my-neighbor/ ("There's a tendency to see a strict divide
between people who have religious beliefs, whatever those might be, and people who are trans. [...]
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is simply unfounded. The evil that so concerned the Supreme Court in
Masterpiece was that state actors whom adjudicate cases were impermissibly
biased against a party because of his religious beliefs, thereby depriving the
citizen of a fair hearing. 138 S.Ct. at 1729. In the case at bar, the jury was
the ultimate decision-maker. Defendants have pointed to no evidence
showing the jury itself harbored anti-religious bias let alone that that was
determinative of the outcome, thus retrial is not warranted.

Moreover, Masterpiece suggests that Defendants created impermissible
prejudice for Tudor. Under Masterpiece, state actors, in the course of civil
rights proceedings like this one, are absolutely barred from expressing an
opinion for or against a particular religious viewpoint because the power of
the State cannot be used to endorse or counter-endorse particular views. It is
undisputed that Defendants’ counsel—the Oklahoma Attorneys General
Office—and Defendants themselves are state actors. Thus, under
Masterpiece, it was inappropriate for Defendants to affirmatively introduce
evidence of McMillan’s religious point of view in a manner that
communicated to the jury a State preference for those viewpoints.

D. Parker Testimony

Defendants’ argument that a new trial is necessary because Dr.

There are many trans people, myself included, who are deeply religious. I'm an observant, practicing
Roman Catholic. It's not appropriate to say it's Catholics versus trans people or any other particular
group of believers.").
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Parker’s testimony should not have been admitted at trial is also patently
infirm. As a threshold matter, Defendants did seek to exclude Parker’s
testimony via a Daubert motion before trial (ECF No. 96) which was denied
on the merits by this Court (ECF No. 163). But at trial, Defendants neither
objected to Parker taking the stand nor admission of Parker’s expert report.>
Thus, Defendants waived any claim of prejudice as to Parker’s testimony and
his report. McEwen v. City of Norman, Okla., 926 F.2d 1539, 1544 (10th Cir.
1991) (“A party whose motion in limine has been overruled must nevertheless
object when the error he sought to prevent by his motion occurs at trial.”).
Similarly, Defendants failed to seek leave to voir dire Parker out of the ear
shot of the jury so as to establish limits on his testimony they now claim
resulted in prejudice—that failure also constitutes waiver. See United States
v. Gomez, 67 F.3d 1515, 1526 (10th Cir. 1995).

Additionally, even if admission of Parker’s testimony was erroneous,
Defendants fail to prove it was sufficiently prejudicial as to warrant grant of
a new trial. Typically, improper admission of expert testimony is deemed
harmless error, which is insufficient grounds on which to grant a new trial.
See Kinser v. Gehl Co., 184 F.3d 1259, 1271 (10th Cir. 1999). To demonstrate

that the error was greater than harmless, Defendants bear the burden of

5 See ECF No. 263 at 212 (showing Plaintiff counsel naming Parker as next witness and Defendants
not objecting to his taking stand); 7d. at 243 (The Court: “Do you have an objection to the report?” Mr.
Joseph: “We don’t have an objection to that admission, Your Honor, no.”).
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showing that the admission of Parker’s testimony was dispositive of the
ultimate verdict. Lillie v. U.S., 935 F.2d 1188, 1192 (10th Cir. 1992).

Defendants’ main gripes with Parker’s trial testimony is that, in their
minds, it is possible that the jury could have given more weight to
Defendants’ witnesses and/or theory of the case if Parker had not testified.
But that argument falls short of Defendants’ hefty burden. The jury could
have returned a verdict in Tudor’s favor based upon other evidence at trial—
such as the testimony of Tudor, Cotter-Lynch, Weiner, Mischo, Spencer, or
others. Since Parker’s testimony was one of many pieces of evidence, its
admission did not foreclose the jury from considering Defendants’ alternative
theory or evidence, and its admission was at most harmless error which is
insufficient to warrant a new trial.

E. Purported “Handicaps”

Defendants also argue that a collection of events left Defendants
“handicapped throughout trial,” and thus a new trial is merited. Among other
things, they argue they (1) did not receive marked trial exhibits and witness
subpoenas until “the literal last second” (Mot. at 24); (2) one day of trial
transcripts was briefly released online (id); and (3) Tudor “essentially
refused to answer questions on the stand” (id). Defendants contend, without
explanation, that failure to grant a new trial under those circumstances,

stands to threaten the “integrity of the jury system itself.” Id. at 25 (quoting
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Tidewater Oil Co. v. Waller, 302 F.2d 638, 643 (10th Cir. 1962)).

But in order to merit a new trial, Defendants must demonstrate that
they were fundamentally prejudiced by errors. New trials should not be
ordered simply because things did not go a movant’s way or there were minor
mishaps. Maul v. Logan Cnty. Bd. of Cnty. Com’rs, 2006 WL 3447629, at *1
(W.D.Okla. Nov. 29, 2006) (Cauthron, J.) (Rule 59 not intended to offer a
“second bite at the proverbial apple”). Defendants’ argument fails because the
issues they cling to did not in fact result in prejudice. Ryder v. City of Topeka,
814 F.2d 1412, 1425 (10th Cir. 1987) (“A showing of prejudice, however, is
essential. A new trial is not to be granted simply as a punitive measure.”)
(cleaned up).

(1) As to trial exhibits, Defendants fail to mind their duty of candor by
reminding this Court that later on in the trial the Court itself acknowledged
that Defendants’ argument about improperly labeled exhibits prejudicing
them was infirm. That was so because Tudor provided Defendants with
exhibits both marked with the case number on each page and in clearly
labeled binders with numbered dividers by exhibit which were sufficient
enough for the Court itself to follow along with exhibits as they were
introduced at trial. See ECF No.263 at 202-04. As to trial subpoenas,
Defendants’ counsel can hardly claim surprise or disadvantage in this case.

Tudor docketed the subpoenas on November 6, 2018, prior to them being
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served. Thus, Defendants were apprised well ahead of time of the persons
Tudor sought to testify, the days on which she desired them to be called, and
had ample opportunity to quash the subpoenas if needed. Indeed, Defendants
tried to quash several subpoenas, even for persons they did not represent
though they claimed they did. See, e.g., ECF No. 265 at 559 (Tudor’s counsel
raising issue to Court).

(2) As to mistaken release of one day of trial transcripts during the
pendency of trial—that error was quickly fixed by Tudor’s counsel upon
notice of the issue (see, e.g., ECF No. 265 at 556—57). Moreover, Defendants
do carry the burden of showing that that mishap prejudiced them, as is
required. Ryder, 814 F.2d at 1425.

(3) As to Defendants’ claimed concerns regarding Tudor’s ability to
directly answer a handful of questions on cross-examination on the first day
of trial—Defendants do not cite any authority for the proposition that this is
prejudice giving rise to a new trial. Moreover, Defendants fail to point with
particularity to specific questions asked of Tudor that she did not answer
which caused them prejudice, as is required. Ryder, 814 F.2d at 1425.

F. Remittitur

Defendants also seek a new trial on the premise that the jury’s verdict
should be remitted or a new trial granted (Mot. at 28-29). That argument

fails on its face because the Court already considered Defendants’ sufficiency
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of evidence argument for remittitur and denied it. See ECF No. 292 at 5
(“Defendants’ arguments for further reduction are rejected, as they lack
sufficient evidentiary or legal support.”). Under the law of the case doctrine,
Defendants must present some new evidence or argument supporting
disturbing this Court’s prior decision on remittitur—their failure to do so
means their request should be summarily denied. Monsisvais, 946 F.2d at
1115; Webb, 98 F.3d at 587. Moreover, Defendants’ request fails because they
present no argument, evidence, or case law in support of the contention that
a jury verdict of $300,000 is excessive in this matter. Lastly, binding
precedent bars this Court from remitting the jury’s award below the $300,000
maximum cap threshold. See Deters v. Equifax Credit Info. Servs., Inc., 202
F.3d 1262, 1273 (10th Cir. 2000).

CONCLUSION

For the reasons articulated in Dr. Tudor’s Motion to Strike (ECF No.
318), Tudor respectfully requests that the Court strike Defendants’ Motion
for Judgment Notwithstanding the Verdict, Or, in the Alternative, New Trial
(ECF No. 316) as sanction for it being inexcusably untimely. In the event that
Tudor’s Motion to Strike is not granted, she alternatively requests that

Defendants’ Motion be denied on the merits for the reasons articulated above.
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foregoing with the Clerk of Court by using the CM/ECF system, which will

automatically serve all counsel of record.

/s/ Ezra Young
Ezra Young (NY Bar No. 5283114)
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Exhibit 1

MEMORANDUM

TO: Dr. Rachel Tudor
FROM: Douglas N. McMillan, Ph.D.
Interim Vice President of Academic Affairs
RE: Denial of Application for Tenure and Promotion
DATE: April 30, 2010

It Is my understanding that you have been informed by President Minks of his decision o deny your
request for tenure and promotion to associate professor. This authority to communicate the reasons for
denlal of tenure and promotion rests with the president as suggested in the Academic Policy and
Procedures Manual Section 3.7.4. However, the President may delegate this authority under the RUSO
Board Policy if he so desires. Dr. Minks has delegated the authority to me, as acting chief academic
officer, to communicate the reasons for the denial of your application for tenure and promotion.

After careful review of yaur portfolio, it was determined that you do not currently meet the policy
requirerments for tenure and promotion in the areas of research/scholarship and contributions to the
institution and/or profession. The Academic Policy and Procedures Manual stipulates that in order to
be granted tenure and promotion'your body of work in these areas should be both excellent and
noteworthy.

An examination of the research/schalarship portion of your portfolio listed eight activities during your
employment at Southeastern. These eight activities include two publications, one prasentation at a
regional symposium, one presentation at a local symposium, two editorships of the proceedings papers
at a local symposium, and two “open-mic Chapbooks”. The first three activities (the two publications
and the presentation at the reglonal symposium) do appear to be examples of wark which meet the
excellent and noteworthy standard. However, the remalining activities fail to meet these standards. For
example, the two Open-mic Chapbooks appear to be self-collected unpublished warks which certainly
do not reach the noteworthy and excellent standard. Finally, in trying to verify your contribution as
editor to the proceedings of the 2006 and the 2008 Native American Symposium, some confusing
information was found, In fact, the link you provided to the 2006 symposium did not identify you as an
editor and the link you provided for the 2008 symposium did not lead to any proceedings. Just as an
aslde, editing the proceedings at a local symposium does not meet an excellent and noteworthy
accomplishment for a university faculty member. In summary, your efforts in scholarship and research
appear to have yielded some appropriate wotk; however, the bady of your work, since being employed
at Southeastern, Is either unverifiable or falls below the policy requirement for tenure and promotion.

The Academic Policy and Procedures Manual also reguires that your service reach the noteworthy and
excellent standard. A revlew of your university service reveals that since your employment at
Southeastern began, until 2009 your service has primarily been limited to serving on Internal

COPY.
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departmental committees, such as, a program review committee, an assessment committee and a hirlng
committee, that clearly do not reach the policy requirement for tenure or promotion. In fact, out of
elght activities you listed on your vita, four were internal departmental committees. Two of the
remaining examples of service were not begun until 2009, This does not establish a record of service
that is either noteworthy or excellent.

Subsequently, the reasons delineated in this memorandum formed the basls for the denial of your
application for tenure and promotion. '
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)

Lucretia Scoufos

“rom: Charles Weiner

ent: Thursday, Aprit 01, 2010 9:38 AM
To: Doug McMillan; Larry Minks; Lucretia Scoufos
Cc: 'Babb, Charlig' ' 1ihi
Subject: FW: Rachel Tudor EXhlblt 2
Importance: High
Sensitivity: Confidential

Let me put an addendum on to my previous email. Records indicate that she started at SE in 2004 so this is not her
terminal year. Next year will be her terminal year. The two aptions are still viable. Dismiss her without cause or let her
' reapply. in either instance she will need to be notified by March 1™ that she is not being reappointed or if she doesn’t
get tenure, than she will not be rehired. ’

Chip

Charies "Chip' Welner, Ed.D.
Assistant Vice President for Academic Affairs
Director of Student Learning and Institutional Research
Coordinator, HLC/NCA Accreditation
Southeastern Oklahama State University
1405 N. 4th Ave,, PMB 4145
Durant, Oklahoma 74701-0609
580.745.2202
10.435.1327 2202
.40.745.7504 {fax}

cweiner@se.adu

Southeastern Oklahoma State University

From: Charles Weiner

Sent: Thursday, April 01, 2010 9:28 AM

To: Doug McMillan; Larry Minks; Lucretia Scoufos
Cc: 'Babb, Charlie’

Subject: Rachel Tudor

Importance: High

Sensitivity: Confidential

Good Morning All:

| had the most interesting conversation with Charlie Babb yesterday in regard to the Tudor appeal. |
will fry and enumerate everything that we talked about but there are places my handwriting is hard to
read. First | will start off with the Fridley appeal. Charlie said everything there was fine, no problem.
The Tudor appeal however has many different angles to it. First of all he concurred that the policies
in question were conflicting. In this appeal there are four different policies at play. They are:

17.3 — Role of the President
3.7 4 — Role of the Faculty
4.4.6 — Faculty Grievance Policy

Defs' App'x Vol.7 - 2018 EEOC000919
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4.6.3 — Procedure for Granting Promotion and Tenure

Each one of these policies played a role in this appeal. She filed her grievance under section 3.7.4
»neusing on the part about reasons having to be provided if there was an adverse action taken. She
requested that Drs. McMillan and Scoufos provide her with reasons as to why their recommendation
was to deny granting tenure and promotion. The fallacy here is that the faculty member is provided
an opportunity to request a due process hearing before any adverse action has been taken.
According to Charlie this really isn’t a due process issue but an administrative policy issue; however,
it is stated that way in our Policies and Procedures Manual. She requested a due process hearing
and based upon her complaint, the Faculty Appellate Committee met on March 22, 2010, and agreed
with her grievance that reasons must be provided. | will admit that | had difficulty writing the letter and
was very appreciate of Charlie's comments in regard to it. Here are the things that Chartie and |
talked about in regard to this appeal:

The policy does not require the dean or the VP to provide reasons
The authority is vested in President and if he chooses to do so, he may provide reasons as to
why

¢ Since this was her terminal year in the process Charlie wanted to know if we gave her that
information in writing before March 1%

e If we did not provide her with written notice by March 1% than we are in viotation of that policy
(our policy is pulled directly from the RUSO policy)

¢ Our options are twofold — at this point we can give her written notice that next year will be her
last year at SE. If we give it to her now than we meet the March 1, 2011, deadline and we
don't have to provide her any reason at all for anything. She is just being dismissed without
cause. The second option would be to let her reapply for tenure and promotion next year,

i provide her with the reasons as to why she was denied this year, and inform her that if she

does get tenure next year than she will not be reappointed. In this way we also meet the
March 1% deadline.

If | understood Charlie cbrrectly it would be in our best interest, and RUSO’s best interest, to provide
her with another year at Southeastern based upon the options presented above.

Charlie ~ | hope | have stated everything correctly. | am sure that President Minks and Drs. McMillan
and Scoufos will have questions for you. If | have misspoke in anyway please correct me by
providing them with the correct information.

Chip

Charles "Chip" Weiner, Ed.D.,

Assistant Vice President for Academic Affairs

Director of Student Learning and Institutional Research
Coordinator, HLC/NCA- Accreditation

Southeastern Oklahoma State University

1405 N. 4th Ave., PMB 4145

burant, Oklahoma 74701-0609

580.745,2202

200.435,1327 x2202

580.745.7504 (fax)

%?L""’ TN
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Defs' App'x Vol.7 - 2019 EEOC000920



Case 5:15-cv-00324-C Document 324-3 Filed 07/26/18 Page 1 of 1

UTTEH" OFFICE OF ACADEMIC AFFAIRS

SOUTHEASTERN OKLAHOMA STATE UNIVERSITY
1405 N. FourTH AVE., PMB 4137
Durant, OK 74701-0609

MEMORANDUM
580-745-2220

Exhibit 3 Fax 580-745-7474
TO:

Rachel Tudor www.SE.Epu

FROM: Douglas N. McMillan,
Interim Vice President for Academic Affairs

RE: Application for Tenure and Promotion during the 2010-2011 Academic Year

DATE: October 5, 2010

| have been informed by the Dean of the School of Arts and Sciences that you plan to submit a portfolio
for tenure and promotion again for this academic year of 2010-2011.  You will recall that during the
review of your 2009-2010 academic year application you were extended an offer which would have
allowed you an additional year to strengthen your portfolio and hopefully obtain tenure and promotion.
Pursuant to policy, academic year 2010-2011 is your seventh year of tenure probation and therefore
your terminal year at Southeastern. In my letter of April 30, 2010 | outlined certain deficiencies in
scholarly activity and service which needed correcting in your portfolio. You were offered the
opportunity to teach at Southeastern during the 2010-2011 and 2011-2012 academic years and then
reapply for tenure and promotion during the 2011-2012 academic year if you would withdraw your
2009-2010 application. This offer, in effect, would have given you two years to correct the deficiencies
in scholarly activity and service, which were outlined in my letter to you on April 30, 2010. To my
astonishment, you declined this offer. At the time the offer was made it was my opinion that one year
was insufficient for correcting the deficiencies in your portfolio. This is still my opinion.

After reviewing the Academic Policy and Procedure Manual, | find no policy that allows for an
application for tenure in a subsequent year after being denied tenure and promotion in the previous
year. The policy states that an application for tenure may occur in the fifth, sixth or seventh year. |
recognize that the policy does not proscribe a subsequent application, however, since there is no
specific policy, which addresses this issue, | believe the administration is charged with the responsibility
of making a decision which is in the best interests of the university | believe that allowing you to
reapply for tenure and promotion so soon after your most recent denial is not in the best interests of
the university This is especially true given the nature and extent of needed improvement and the short
amount of time which has passed since the portfolio deficiencies were enumerated. It is my opinion
that allowing you to reapply will be disruptive to the School of Arts and Sciences, create unnecessary
work for both your department and the administration, and will potentially inflame the relationship
between faculty and administration. It is my decision as acting chief academic officer that your
application/request and portfolio will not be accepted for review for the 2010-2011 academic year.

- FILEICOPY

SOUTHEASTERN OKLAHOMA STATE UNIVERSITY

Defs' App'x Vol.7 - 2020 OAG/DLC/USA v. SOSU - CIV-15-324/005188
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

RACHEL TUDOR,

Plaintiff,
V. Case No. 15-cv-324-C

SOUTHEASTERN OKLAHOMA STATE
UNIVERSITY, and THE REGIONAL
UNIVERSITY SYSTEM OF
OKLAHOMA,

Defendants.

DEFENDANTS’ REPLY IN FURTHER SUPPORT
OF THEIR RENEWED MOTION FOR JUDGMENT
AS A MATTER OF LAW AND, IN THE ALTERNATIVE, FOR A NEW TRIAL

In response to Defendants’ renewed motion for judgment as a matter of law
and, in the alternative, for a new trial, Plaintiff again puts forth questionable claims,
misrepresentations, and false statements. Here are some of the most egregious
examples.

Religion

Plaintiff claims the “Defendants put McMillan’s religion into issue.” [Doc. 324,
p. 17]. This statement is demonstrably false. Not only was Plaintiff undeniably the
first to inject religion during trial, despite Plaintiff’s bizarre post-hoc denial of this,
but Plaintiff and her federal government cohorts were the first to make Dr.
McMillan’s religious beliefs an issue well before trial, even though there was no
evidence to corroborate the accusations.

Let us go back to the beginning. On March 30, 2015, the United States (as

Plaintiff) submitted the following language in its Complaint: a “human resources
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employee warned Dr. Tudor that Southeastern’s Vice President for Academic Affairs,
Dr. Douglas McMillan, had inquired whether Dr. Tudor could be fired because her
‘transgender lifestyle’ offended his religious beliefs.” [Doc. 1, §15]. The United States
further alleged: “Jane McMillan . . . told Dr. Tudor that Vice President McMillan (who
1s her brother) considered transgender people to be a ‘grave offense to his [religious]
sensibilities.” Id. at § 17. Tudor’s “Complaint in Intervention,” [Doc. 24], made the
same type of allegation on May 5, 2015, stating: “the human resources employee
warned Dr. Tudor that Southeastern’s Vice President For Academic Affairs, Dr.
Douglas McMillan, had inquired whether Dr. Tudor could be fired because her
‘transgender lifestyle’ offended his religious beliefs.” Id. at 940. Plaintiff continued
the attack on Dr. McMillan’s religious beliefs two paragraphs later: “Jane McMillan
... told Dr. Tudor that Vice President McMillan (who is her brother) considered such
people to be a ‘grave offense to his [religious] sensibilities.” Id. at 42.

Defendants attempted to prevent this line of attack in advance of trial.
Specifically, Defendants moved to have testimony and evidence regarding Plaintiff’s
uncorroborated insinuations about Dr. McMillan’s religion excluded [Doc. 195], a
motion which the Court granted. [Doc. 224]. But, as described in Defendants’ Motion
for a New Trial, Plaintiff nevertheless first broached the issue of Dr. McMillan’s
religious beliefs during Plaintiff's questioning of Plaintiffs own witness, Mindy
House:

Q. Have you ever had conversations with Douglas McMillan, the

former vice president of academic affairs at Southeastern, where
he shared with you his religious beliefs?

Defs' App'x Vol.7 - 2022
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(Trial Transcript, Vol.. 3, p. 510, In. 16-18). Counsel for Defendants

immediately objected. The Court overruled the objection, however, and

Plaintiff continued:

o

O PO PO PO P

Okay. Did you think the conversations you had with Douglas
McMillan where religion was brought up were appropriate?
No. It had nothing to do with my employment.

Did Douglas McMillan make an employment decision —
Yeah.

-- on the basis of his religion?
Yes.

Did that make you feel uncomfortable?
Yes.

Did Douglas McMillan frequently bring up his religion at work?
I don’t know frequently, but, yes —

Id. at 1In. 2-14.

In closing, Plaintiff’s counsel zeroed in on Dr. McMillan’s faith once again,
arguing, “[flrankly, you’d think that a true man of faith might just come out and
confess to doing the obvious. Something was rotten at Southeastern. I guess he’s not
yet ready to admit it.” Trial Transcript, Vol. 5, p. 841, In. 14-17. So, Plaintiff’s counsel
planted the seeds of religious bigotry in the jury’s mind in the opening, let those seeds

germinate for the remainder of the trial, and then when it came time for closing

arguments reaped the insidious intolerance he had sewn.

Again, it is undeniable—though Plaintiff nevertheless denies it—that Plaintiff
put Dr. McMillan’s religion at issue in this case, and that Plaintiff raised it first at

trial, despite a motion in limine being granted against this. Plaintiff’'s counsel now
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complains that “Defendants’ Motion endeavors to paint the undersigned as harboring
bigotry for persons of faith, which is patently offensive given his own faith.” [Doc. 324,
p. 19, fn. 4]. Whether Plaintiff’s counsel is offended has no relevance here; nor do his
own religious beliefs. What is relevant is that Plaintiff’'s counsel told the jury that if
Dr. McMillan were a “true man of faith” he would admit to being guilty, thereby
insinuating that, since he had not admitted guilt, he was not a “true man of faith.”
Sliming Dr. McMillan in this way is inexcusable in an American court of law—where
religious exercise is respected and people, presumed innocent, have no obligation to
confess—regardless of counsel’s own faith or beliefs. A new trial should be granted.
Waiver Arguments and Expert Testimony

Plaintiff argues that Defendants have waived a number of issues. This
contention is without merit. As a reminder, Plaintiff has a habit of making frivolous
waiver claims. Recently, Plaintiff argued that Defendants had somehow waived the
statutory damages cap under Title VII, [Doc. 290], despite the fact that the Title VII
cap was listed by the parties in the joint pretrial report as a “Stipulated Fact.” [Doc.
No. 207]. The Court rejected this absurdity, stating, “Plaintiff’'s arguments of waiver
are without merit.” [Doc. 292, p. 3]. Plaintiff also argued that Defendants had
“waived” the use of so-called after-acquired evidence (regarding Plaintiff’s non-
renewal at Collin College), even though Defendants’ use of that evidence was not as
‘after-acquired’ evidence at all. The Court found this waiver argument to be “without

merit” as well. Id. at p. 2.
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Plaintiff’s current assertions of waiver are also without merit. To give just one
example, Plaintiff takes issue with Defendants’ argument regarding Dr. Parker.
Plaintiff claims that Defendants waived their objections to Dr. Parker’s testimony.
But, it 1s undisputed that Defendants sought to exclude Dr. Parker’s testimony and
his report entirely via their Second Motion in Limine (Daubert) [Doc. 98]. The Court
denied this motion. [Doc. 163]. Plaintiff cites McEwen v. City of Norman for the
proposition that Defendants’ objections to Dr. Parker were waived by insufficient
objections voiced during the trial itself. 926 F.2d 1539 (1991). Plaintiff’s reliance on
McEwen 1s misplaced. In 1993, the Tenth Circuit held that, “an adequately presented
motion in limine may preserve an objection if it concerns an issue that can be and is
definitely ruled upon in a pretrial hearing.” United States v. Mejia-Alarcon, 995 F.2d
982, 987-88 (10th Cir. 1993). The Mejia-Alarcon case noted that its holding was not
inconsistent with McEwen because the district court in McEwen “expressly reserved
ruling on the plaintiff's motion in limine until trial.” Id. at 988 (emphasis added).

Here, the district court expressly denied Defendants’ motion in limine. The
Court’s “Memorandum Opinion and Order” of September 9, 2017 [Doc. 163],
definitively addressed the issues of whether Dr. Parker could testify at trial and
whether his report could be submitted. According to the Court: “Dr. Parker will be
permitted to offer expert testimony in this matter,” his “testimony will be helpful to
the jury,” and “Defendants’ Second Motion in Limine (Dkt. No. 98) is DENIED.” [Doc.
163, pp. 3-4]. Thus, the present matter is directly analogous to Mejia-Alarcon and not

McEwen, and the matter of Dr. Parker was not waived by Defendants.
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Handicaps at Trial

Lastly, Plaintiff continues to make numerous misleading statements regarding
the procedural hardships foisted on Defendants during trial. Plaintiff baselessly
asserts Defendants “fail to mind their duty of candor” with respect to Plaintiff’s
failure to follow a basic local rule regarding the marking of exhibits and the
disadvantage this failure posed on Defendants. Despite Plaintiff’s counsel’s direct
statement to the Court that “this was the first he heard of this problem,” Plaintiff
was informed multiple times prior to trial, in writing. Trial Transcript, Vol. 1, p. 5,
In. 23 — p. 6, In.12, and [Doc. 243-1]. Plaintiff was even admonished by the Court, and
restricted from presenting exhibits until Plaintiff’s counsel remedied their procedural
failure. Id. at p. 6, In.13-21.

Next, Plaintiff misrepresents the hardship caused by Plaintiff’s failure to serve
trial subpoenas on witnesses in a reasonable time as required by Fed. R. Civ. P. 45.
Rather than focus on trial preparation, Defendants’ counsel had to field multiple calls
from individuals at the University who were requesting assistance in quashing the
subpoenas calling for their appearance the next day. Plaintiff’'s counsel was given the
clear statement of the Court that “one day’s notice would not be reasonable. For many
people, two day’s notice is not reasonable.” Trial Transcript, Vol. 2, p. 201, In. 13-15.
Despite the rule only requiring the movant prove only one element for quashing a
subpoena, Defendants’ counsel were required (on behalf of the various witnesses

subpoenaed by Plaintiff at the proverbial eleventh hour) to show both unreasonable
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time to comply and that it subjected the person to undue burden. This effectively
changed the rule from “or” to “and,” resulting in unfair prejudice against Defendants.

Finally, Plaintiff falsely claims that there was merely a “mistaken release of
one day of trial transcripts during the pendency of trial.” But, in fact, trial for this
matter commenced on Monday, November 13 and the release of the transcripts was
not discovered by the Court, and Defendants, until Thursday, November 16. That
would mean that Plaintiff released three (3) days’ transcripts, not just one.
Furthermore, it was not a mistake. Daily transcripts were ordered by, and provided
to Plaintiff, whereby she or her counsel released them to the media for online
publication contemporaneous with trial, much to the Court’s concern. 7Trial
Transcript, Vol. 3, p. 556, In. 4 — p. 557, In. 12.

CONCLUSION

Plaintiff failed to put forth sufficient factual evidence to sustain the jury
verdicts here. Most prominently, Plaintiff put on a transgender identity case, which
1s not encompassed by Title VII under Tenth Circuit precedent, rather than a sex-
stereotyping case. As such, Defendants renew their motion for judgment as a matter
of law under Rule 50(b) of the Federal Rules of Civil Procedure.

In the alternative, Defendants move under Rule 59 for a new trial because: (1)
Plaintiff’'s evidence was insufficient and tainted by religious bigotry; (2) Plaintiff’s
expert should not have been allowed to testify, as was made apparent by his
unfounded and subjective trial testimony; (3) even with the Title VII statutory cap

applied, Plaintiff's award was wrongly based on emotional distress and otherwise
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unsupported by the evidence; and (4) Plaintiff’s trial presentation was misleading and
unfairly prejudicial. It injected inappropriate religious animus into the jury’s
deliberations. Plaintiff's unwillingness or inability to follow basic precepts of civil
procedure, service of process, and trial conduct handicapped Defendants in the
presentation of their defenses at trial. Defendants respectfully ask this Court to
grant the motion for judgment notwithstanding the verdict, and in the alternative for
a new trial.
Respectfully submitted,

s/ Jeb E. Joseph

DIXIE L. COFFEY, OBA #11876

JEB E. JOSEPH, OBA #19137

KINDANNE JONES, OBA #11374

TIMOTHY M. BUNSON, OBA#31004

Assistant Attorneys General Oklahoma
Attorney General's Office

Litigation Division

313 NE 21st Street

Oklahoma City, OK 73105

Telephone: 405.521.3921

Facsimile: 405.521.4518

Email: dixie.coffey@oag.ok.gov

Email: jeb.joseph@oag.ok.gov

Email: kindanne.jones@oag.ok.gov

Email: tim.bunson@oag.ok.gov

Attorneys for Defendants Southeastern

Oklahoma State University and The Regional

University System of Oklahoma
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CERTIFICATE OF SERVICE

I hereby certify that on this 2nd day of August 2018, I electronically
transmitted the foregoing document to the Clerk of Court using the ECF System for
filing and transmittal of a Notice of Electronic Filing to the following ECF registrants:

Ezra Young Brittany Novotny
Law Office of Ezra Young NATIONAL LITIGATION LAW GrROUP, PLLC
30 Devoe, la 42 Shepherd Center
Brooklyn, NY 11211-6997 2401 NW 23rd Street
Email: ezraiyoung@gmail.com Oklahoma City, OK 73107
Attorney for Plaintiff Email: bnovotny@nationlit.com
Attorney for Plaintiff

Marie E. Galindo

1500 Broadway, Ste. 1120

Lubbock, TX 79401

Email: megalindo@thegalindolawfirm.com
Attorney for Plaintiff

[s/deb E. Joseph
Jeb E. Joseph
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

RACHEL TUDOR,

Plaintiff,
V. Case No. 15-cv-324-C

SOUTHEASTERN OKLAHOMA STATE
UNIVERSITY, and THE REGIONAL
UNIVERSITY SYSTEM OF
OKLAHOMA,

Defendants.

DEFENDANTS’ RESPONSE IN OBJECTION
TO PLAINTIFF’S MOTION TO STRIKE

Defendants, Southeastern Oklahoma State University (“SEOSU”) and the
Regional University System of Oklahoma (“RUSQO”), (collectively “Defendants”), and
provide their Response in Objection to [Doc. 318], Plaintiffs Motion to Strike,
(“Motion to Strike”). As a preliminary matter, Plaintiff cites to no Federal or Local
Rule for the authority to wholesale strike Defendant’s motion for judgement
notwithstanding the verdict or in the alternative for new trial. Federal Rule of Civil
Procedure 12(f) authorizes a district court to “strike from a pleading . . . any
redundant, immaterial, impertinent, or scandalous matter.” Fed. R. Civ. P. 7 defines
what constitutes a “pleading,” and none of the seven (7) items listed therein are a
motion for judgment notwithstanding the verdict or for a new trial. Regardless, in
case the Court is inclined to entertain Plaintiff's Motion to Strike, and classify
Defendants’ motion as a pleading subject to striking, then Defendants submit the

following for the Court’s consideration:
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FUNDAMENTAL FACTS

1. Judgment in this case was not final until the Court entered it on
June 6, 2018. See [Doc. 293], and Fed. R. Civ. P. 58.

2. According to Fed. R. Civ. P. 50(b), Defendants could “file a renewed
motion for judgment as a matter of law” addressing “a jury issue not decided by the
verdict, no later than 28 days after the jury was discharged.”

3. Fed. R. Civ. P. 50(b) further provides that “[n]o later than 28 days after
the entry of judgment . . . [Defendants] may file a renewed motion for judgment as a

matter of law and may include an alternative or joint request for a new trial under

Rule 59.” (Emphasis added).

2. According to Fed. R. Civ. P. 59(e), Defendants could file a motion to alter
or amend judgment no later than 28 days after the entry of judgment.

3. According to Fed. R. Civ. P. 59(b), Defendants could file a motion for new
trial no later than 28 days after the entry of judgment.

4. Given that the Court entered judgment on June 6, 2018, Defendants had
until Wednesday, July 4, 2018 to file motions under Fed. R. Civ. P. 59. However, since
July 4 was the Federal Independence Day holiday, Defendants’ motion to alter or
amend was due on or before July 5, 2018. See LCvR 6.1.

5. On July 5, 2018, Defendants timely filed their Motion for judgment
notwithstanding the verdict and in the alternative for new trial. [Doc. 316]

6. Despite the somewhat casual colloquy now pointed to by Plaintiff, which

took place very briefly at the very end of a long morning of awaiting a jury’s verdict,
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which itself followed after a week-long trial, the Federal Rules of Civil Procedure
make clear that motions for judgment notwithstanding the verdict and motions for
new trial may be filed within twenty-eight (28) days of the entry of judgment. Fed. R.
Civ. P. 58(a) also makes clear that a written judgment “must” be entered “in a
separate document,” and the Court made very clear that it was not entering judgment
that day in December 2017.1
ARGUMENT AND AUTHORITY

“A cat can have kittens in the oven but that don’t make ‘em biscuits.” Dr.
Frasier Crane, Frasier. Similarly, just because Plaintiff cries that something is late
does not mean that it is. Plaintiff’s coupled misreading of the law and the Court’s
1solated statement near the end of the proceedings after the jury’s verdict was read,
1s either disingenuous, or simply craven in the face of Defendant’s Motion for
Judgment Notwithstanding the Verdict or Alternatively for New Trial. The brief
verbal exchange pointed to by Plaintiff between The Court and Mrs. Coffey at the end
of the last day of trial proceedings can only have been referring to a Rule 50(b) motion
addressing a “jury issue not decided by a verdict,” Fed. R. Civ. P. 50(b), (emphasis
added), because the deadline for such motion is not contingent on judgment being
entered, but rather runs from the date the jury is discharged.

In addition, as a precautionary measure, Mrs. Coffey contacted Judge

Cauthron’s courtroom deputy, Linda Goode, for clarification of the application of the

1 “Okay. Well, I'll just not enter judgment then.” The Honorable Robin Cauthron,
Trial Transcript Vol. 6, p. 873, In. 20-21.

~3~
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December 11, 2017 deadline. Specifically, counsel indicated Fed. R. Civ. P. 50(b) and
59(e) set certain deadlines based upon the entry of judgment, which, of course, had
not yet occurred, and thus, wanted to be certain it was not Judge Cauthron’s intent
to set a deadline to apply to those motions. After consulting with Judge Cauthron,
Ms. Goode relayed to Mrs. Coffey the deadlines set forth in the federal rules were
applicable. And, as noted above in the “Fundamental Facts” section, supra, the Court
“must” enter the judgment as a separate document, and that event then begins the
period of twenty-eight (28) days within which parties may file motions for judgment
notwithstanding the verdict or motions for new trial under Fed. R. Civ. P. 50(b) and
59. As all parties are aware, Defendants’ Motion was timely filed within the twenty-
eight (28) days afforded them (and all parties) by the Federal Rules of Civil Procedure.
CONCLUSION

The Federal Rules of Civil Procedure are clear. The date judgment was entered
in this case is undisputedly June 6, 2018. The fact that Fed. R. Civ. P. 50(b) affords
Defendants twenty-eight (28) days from the date the Court enters judgment to file a
renewed motion for judgment as a matter of law that may include an alternative or
joint request for a new trial is undisputed. The fact that Defendants filed their Motion
within twenty-eight (28) days of the Court’s entry of judgment is undisputed. The fact
that those kittens born in the oven are still kittens, (and not biscuits), is manifest.

Plaintiff’s Motion to Strike should be denied.
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Respectfully submitted,

s/ Jeb E. Joseph

DIXIE L. COFFEY, OBA #11876
JEB E. JOSEPH, OBA #19137
KINDANNE JONES, OBA #11374
TIMOTHY M. BUNSON, OBA#31004
Assistant Attorneys General Oklahoma
Attorney General's Office

Litigation Division

313 NE 21st Street

Oklahoma City, OK 73105

Telephone: 405.521.3921

Facsimile: 405.521.4518

Email: dixie.coffey@oag.ok.gov

Email: jeb.joseph@oag.ok.gov

Email: kindanne.jones@oag.ok.gov
Email: tim.bunson@oag.ok.gov
Attorneys for Defendants Southeastern
Oklahoma State University and The Regional
University System of Oklahoma

CERTIFICATE OF SERVICE

I hereby certify that on this 8th day of August 2018, I electronically
transmitted the foregoing document to the Clerk of Court using the ECF System for
filing and transmittal of a Notice of Electronic Filing to the following ECF registrants:

Ezra Young Brittany Novotny
Law Office of Ezra Young NATIONAL LITIGATION LAW GROUP, PLLC
30 Devoe, 1la 42 Shepherd Center
Brooklyn, NY 11211-6997 2401 NW 23rd Street
Email: ezraiyoung@gmail.com Oklahoma City, OK 73107
Attorney for Plaintiff Email: bnovotny@nationlit.com
Attorney for Plaintiff

Marie E. Galindo

1500 Broadway, Ste. 1120

Lubbock, TX 79401

Email: megalindo@thegalindolawfirm.com
Attorney for Plaintiff

/sl Jeb E. Joseph
Jeb E. Joseph
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This document was scanned for viruses using Symantec Endpoint Protection
version 14.2. Any required paper copies to be submitted to the court are exact copies
of the version submitted electronically. Additionally, all required privacy redactions

have been made in accordance with Fed. R. App. P. 25(a)(5) and 10th Cir. 25.5.

/s/ Zach West

CERTIFICATE OF SERVICE
I certify that on March 4, 2019, I filed the foregoing with this Court and served
a copy on all parties via the Court’s CM/ECF filing system. A single hard copy of the
foregoing, which is an exact copy of the document filed electronically, will be dispatched

via commercial carrier to the Clerk of the Court for receipt within 2 business days.

/s/ Zach West

Z.ACH WEST, OBA #30768
Assistant Solicitor General
ANDY N. FERGUSON
Staff Attorney

OFFICE OF ATTORNEY GENERAL

STATE OF OKLAHOMA

313 N.E. 21st Street

Oklahoma City, OK 73105

Phone: (405) 522-4798
zach.west@oag.ok.gov

Counsel for Defendants-Appellees/ Cross-Appellants




	Volume 7
	Table of Contents
	Doc 205 - Tudor's Rsp to MSJ (2017-10-13)
	205-37
	205-38
	205-39
	205-40
	205-41
	205-42
	205-43
	205-44
	205-45
	205-46
	205-47
	205-48
	205-49
	205-50
	205-51
	205-52
	205-53
	205-54
	205-55
	205-56
	205-57
	205-58
	205-59
	205-60
	205-61
	205-62
	205-63
	205-64
	205-65
	205-66
	205-67
	205-68

	Doc 212 - Defs' Reply to Tudor's Rsp to MSJ (2017-10-20)
	212-1
	212-2

	Doc 318 - Pl's 1st Mot to Strike JNOV - Mot for New Trial (2018-07-18)
	Doc 320 - Pl's Notice of Mot to Strike filed in 10th Cir (2018-07-19)
	Doc 324 - Pl's Rsp to Mot for JNOV (2018-07-26)
	324-1
	324-2
	324-3

	Doc 327 - Defs' Reply to Rsp to Mot for JNOV-New Trial (2018-08-02)
	Doc 331 - Defs' Rsp to Pl's Mot to Strike JNOV (2018-08-08)
	Certifications



