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IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF GEORGIA 

ATHENS DIVISION 

 

SKYLER MUSGROVE, ) 

  )  

 Plaintiff,  ) 

  )  

v.  )  

  ) 

THE BOARD OF REGENTS OF THE  ) 

UNIVERSITY SYSTEM OF GEORGIA,  ) 

JAMES HULL, in his official capacity as Chair  ) 

of the Board of Regents of the University  )   

System of Georgia, UNIVERSITY OF  )  CASE NO. 

GEORGIA, JERE MOREHEAD, in his official  )   3:18-cv-00080-CDL 

capacity as President of the University of  ) 

Georgia, KARIN ELLIOT, in her official  ) 

capacity as Interim Vice Chancellor of Human  ) 

Resources of the University System of Georgia, )  

BLUE CROSS BLUE SHIELD  ) 

HEALTHCARE PLAN OF GEORGIA, INC., )  

METROPOLITAN LIFE INSURANCE  ) 

COMPANY, and METLIFE, INC., ) 

  )  

            Defendants.  )  

 )  

 

DEFENDANT BLUE CROSS BLUE SHIELD HEALTHCARE PLAN  

OF GEORGIA, INC.’S REPLY IN SUPPORT OF ITS  

MOTION TO DISMISS PLAINTIFF’S COMPLAINT   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Case 3:18-cv-00080-CDL   Document 40   Filed 10/19/18   Page 1 of 13



1 
 
36582917v5  

Defendant Blue Cross Blue Shield Healthcare Plan of Georgia, Inc. (“BCBSHP”) files this 

Reply Brief in Support of its Motion to Dismiss Plaintiff’s Complaint as follows:   

INTRODUCTION 

 As BCBSHP explained in support of its Motion to Dismiss, BCBSHP is not a proper 

defendant in this case.  First, BCBSHP has no contractual relationship with the Board of Regents 

of the University System of Georgia (“BOR”), and it should be dismissed for that reason alone.  

Plaintiff cannot overcome the documents attached to the Complaint that establish this fact.  Even 

if Plaintiff were permitted to amend its Complaint to add Blue Cross and Blue Shield of Georgia, 

Inc. (“BCBSGA”) as a defendant, though, Plaintiff could not state a claim.  First, BCBSGA is not 

Plaintiff’s “employer” under Title VII or the Americans with Disabilities Act (“ADA”).  Second, 

Plaintiff has failed to state a claim under Title III of the ADA because that title addresses public 

accommodations, and the BOR’s benefits plan for its employees is not a public accommodation – 

whether or not Title III applies to the substance of insurance plans.  Finally, Plaintiff cannot state 

a claim under Section 504 of the Rehabilitation Act because Plaintiff cannot allege that BCBSGA 

is a recipient of “federal financial assistance” as that term is defined under federal law. 

Moreover, Plaintiff cannot state a claim substantively under either Title VII or the ADA.  

The Eleventh Circuit has held that Title VII does not protect transgender individuals as a class, 

and Plaintiff is effectively alleging class-based discrimination.  The ADA’s exclusion of 

transsexualism and gender identity disorders precludes Plaintiff’s claim under that statute. 

Finally and most fundamentally, neither BCBSGA nor BCBSHP have control over the 

benefits decisions about which Plaintiff complains.  Plaintiff’s Complaint confirms that his alleged 

injuries are not traceable to nor redressable by BCBSGA or BCBSHP, and Plaintiff does not have 

standing under Article III to pursue claims against BCBSGA or BCBSHP.   
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ARGUMENT AND CITATION OF AUTHORITY 

I. Plaintiff’s Claims Should Be Dismissed Pursuant to Rule 12(b)(6).  

A.  BCBSHP Is Not a Proper Defendant. 

 

 Plaintiff fails to address the fact that the operative documents attached to his Complaint 

definitively state that BCBSGA, not BCBSHP, serves as the claims administrator for the health 

benefits plan offered by the BOR (the “Plan”).  Plaintiff refers to passing references to BCBSHP 

on documents that also refer to BCBSGA.  (Doc. 1-2 p. 109; Doc 1-4 p. 4.)  But the Plan documents 

and the correspondence with Plaintiff consistently confirm that “[BCBSGA] was chosen to 

administer this Plan.”  (Doc. 1-2 p. 87.)  Plaintiff’s references to “BCBS” in his Response, an 

obvious attempt to conflate the two entities, must be rejected since BCBSGA and BCBSHP are 

distinct companies, and BCBSHP must be dismissed. 

B.  BCBSGA Is Not Plaintiff’s “Employer” Under Title VII Or The ADA.  

 Plaintiff’s Response fails to rebut BCBSGA’s arguments that it is not Plaintiff’s employer 

for purposes of Title VII and the ADA. Tellingly, Plaintiff fails to meaningfully distinguish 

binding authority from the Eleventh Circuit holding that it is “patently frivolous” for a plaintiff to 

claim that an employer’s insurer or claims administrator qualifies as an employer under these 

statutes. Cramer v. State of Florida, 117 F.3d 1258, 1263-64 (11th Cir. 1997).  Plaintiff responds 

only by saying that the courts in that case and other cases failed to address expressly that the 

statutory definition of “employer” includes an employer’s “agent.” (Doc. 32 pp. 7-9.)  The 

Eleventh Circuit, however, has held that the inclusion of “agent” within the definition of 

“employer” does not expand the definition to include service providers like BCBSGA.   

 For example, in Mason v. Stallings, the court interpreted “agent” in the definition of 

employer simply to “ensure respondeat superior liability of the employer for the acts of its agents,” 

and not to render other persons proper defendants.  82 F.3d 1007, 1009 (11th Cir. 1996) (holding 
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that individual employees, while “agents” of employer, are not potential defendants under ADA).  

Rather, an entity can be an “employer” only when that entity preforms core employment functions.  

In Williams v. City of Montgomery, cited by Plaintiff, the court observed, “‘Where the employer 

has delegated control of some of the employer’s traditional rights, such as hiring or firing, to a 

third party, the third party has been found to be an “employer” by virtue of the agency 

relationship.’”  742 F.2d 586, 588 (11th Cir. 1984) (citations omitted).  When an employer 

delegates such core employment functions to another entity, Title VII and the ADA may permit 

that entity to be a defendant.  (See Doc. 24 pp. 8-10.)  But Plaintiff has not alleged a delegation of 

core employment functions to BCBSGA here.   

Plaintiff’s reliance on Boyden v. Conlin is similarly misplaced.  In that case, the court 

concluded that state government entities “tasked with setting benefits terms and contracting with 

health insurers for all state employees” could be an “employer.”  2018 WL 4473347 at *15 (W.D. 

Wis. Sept. 18, 2018).  Here, the BOR set the benefits terms and contracted with health insurers, 

and the case has no relevance to these facts.  Plaintiff cites other cases from other circuits that 

predate the Eleventh Circuit’s holding in Cramer, and they are otherwise inapposite.  See, e.g., 

Carparts Distrib. Ctr., Inc. v. Automobile Wholesaler’s Ass’n of New England, Inc., 37 F.3d 12, 

17 n.5 (1st Cir. 1994) (observing that where an insurance company does not “exercise control over 

the level of benefits provided to employees,” such insurer “could not be deemed [an] 

‘employer[]’”) (internal citations omitted).  BCBSGA is not Plaintiff’s “employer” or its “agent” 

under Title VII or the ADA, and these counts should be dismissed.    

C. BCBSGA Cannot Be Liable Under Title III. 

As BCBSGA explained in support of its Motion, Title III does not apply to the substance 

or administration of health benefits plans offered to employees like Plaintiff.  (Doc. 24 pp. 10-11.)  
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This interpretation of Title III aligns with the holdings of the Third, Sixth, and Eighth Circuits, 

which have rejected efforts to extend Title III to the substance of insurance policies.  (Id.) 

Even if Title III could extend to the substance of insurance policies, as Plaintiff contends, 

it would only apply to those policies that are publicly available.  See Morgan v. Joint Admin. Bd., 

Ret. Plan of the Pillsbury Co. and Am. Fed. of Grain Millers, 268 F.3d 456, 459 (7th Cir. 2001) 

(Posner, J.) (“No one could walk in off the street and ask to become a plan participant.  The plan 

was a private deal, not a public offering, and so the plaintiffs’ public accommodations claim fails 

as well.”); see also Pallozzi v. Allstate Life Ins. Co., 198 F.3d 28, 32 n.3 (2d Cir. 1999).  Plaintiff’s 

effort to distinguish these cases on the ground that they do not involve “a disability-specific health 

insurance exclusion in the employment context,” (Resp. at 11-12 n.3) is unavailing.  The point of 

these cases is that Title III governs public accommodation; it does not speak to arrangements 

between employers and employees, which are covered by other portions of the ADA.  Plaintiff 

cites no authority extending Title III to such an arrangement.  Count Three should be dismissed. 

D. Plaintiff Cannot State A Claim Under Section 504. 

BCBSGA noted that Plaintiff could not rely on the conclusory allegations that BCBSGA 

received federal funds to support his claim.  Recognizing his Complaint’s bare legal conclusion as 

insufficient under the Twombly and Iqbal pleading standards, Plaintiff attempts to expand on his 

legal conclusion in his Response by claiming that BCBSHP received “federal funds via premium 

tax credits,” though the allegation is not contained in the Complaint. (Doc. 32 p. 12.)  It is “plainly 

inappropriate” for a plaintiff to cite to new facts not alleged in the complaint to avoid dismissal.  

Brown v. J.P. Turner & Co., 2011 WL 1882522, at *5 (N.D. Ga. May 17, 2011).  

Even if Plaintiff could raise new allegations now, tax credits are not considered “federal 

financial assistance” under Section 504.  For example, in Chaplin v. Consolidated Edison Co. of 
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New York, Inc., the court rejected the plaintiff’s argument that a utility company received federal 

financial assistance for purposes of Section 504 liability based on its receipt of tax credits for 

certain capital expenditures.  628 F. Supp. 143, 145-46 (S.D.N.Y. 1986); see also Dana v. Baker 

Hughes, Inc., 2015 WL 5576880, at *5-*6 (M.D. Pa. Sept. 21, 2015) (granting motion to dismiss 

Rehabilitation Act claim and noting that “[t]he term ‘federal financial assistance’ as used in § 794 

does not comprehend government procurement contracts but rather refers to the form of grant 

assistance that goes primarily to public entities”) (citations omitted); 45 C.F.R. § 84.3(h) (defining 

“federal financial assistance” for purposes of Rehabilitation Act as, among other things, “any 

grant, loan, contract (other than a procurement contract or a contract of insurance or guaranty)”) 

(emphasis added).  Plaintiff’s new allegation that BCBSHP receives certain federal funds does not 

support a claim under the Rehabilitation Act. 

E. Plaintiff’s Response Does Not Save His Title VII Claim From Dismissal.  

Plaintiff’s contention that Title VII protections extend to transgender individuals as a class 

is simply incorrect. (Doc. 32 p. 4.)  As the Eleventh Circuit has expressly recognized, “Title VII 

does not protect transsexuals as a class.” Evans v. Georgia Reg’l Hosp., 850 F.3d 1248, 1266 (11th 

Cir. 2017) (Rosenbaum, J., concurring in part and dissenting in part).  Plaintiff refers in his 

Response to other circuits that have concluded that discrimination against transgender persons as 

a class violates Title VII.  (Doc. 32 pp. 5-6.)  These cases have adopted the rationale that any 

discrimination against a transgender person constitutes discrimination on the basis of sex and thus 

violates Title VII.  The Eleventh Circuit has not adopted that reasoning. 

Rather, the Eleventh Circuit has stated that a transgender person is protected under Title 

VII to the extent his or her employer discriminates based on animus caused by gender non-

conformity.  See, e.g., Glenn v. Brumby, 663 F.3d 1312 (11th Cir. 2011).  Plaintiff’s reliance on 
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Glenn is misplaced.  In Glenn, the plaintiff was fired after informing her supervisor that she was 

changing her name and would begin presenting as a female. Id. at 1314.  The Eleventh Circuit, 

following the Supreme Court’s decision in Price Waterhouse v. Hopkins, 490 U.S. 228 (1989), 

held that alleged discrimination based on gender nonconformity is a form of proscribed 

discrimination.  Id. at 1317.  But not all alleged discrimination against transgender persons is 

actionable under Title VII.  As Judge Pryor explained in Evans, “Price Waterhouse and Glenn 

concerned claims that an employee’s behavior, not status alone, deviated from a gender stereotype 

held by an employer.”  850 F.3d at 1259 (Pryor, J., concurring) (emphasis in original). 

Plaintiff’s claim here is not based on any allegation that the BOR – or BCBSGA – acted 

based on his behavior as a man or what a man “should be.”  Plaintiff does not allege that he was 

singled out because of his behavior or that the BOR took any action specifically against him.  

Rather, Plaintiff’s claim is a prototypical class-based claim: that the BOR should offer health 

benefits that include offerings for transgender persons as a group.  Such class-based claims are not 

cognizable in the Eleventh Circuit, and Plaintiff’s Title VII claim should be dismissed.   

F.  Plaintiff’s Alleged Disability Is Excluded From the ADA and Section 504.   

 As courts in this circuit have held in the cases BCBSGA cited in support of its Motion, 

Plaintiff’s gender dysphoria is specifically excluded from coverage under the ADA and Section 

504.  Both statutes expressly exclude both (1) transsexualism and (2) gender identity disorders not 

resulting from a physical impairment. 42 U.S.C. § 12211(b)(1); 29 U.S.C. § 705(20)(F).  Plaintiff’s 

claim is barred because his condition meets the definitions of transsexualism and of a gender 

identity disorder not resulting from a physical impairment.1  Plaintiff asserts that his diagnosis is 

                                                 
1 Plaintiff’s Response does not distinguish between the transsexualism exclusion and the gender 

identity disorder exclusion, instead addressing them together as the “GIDs Exclusion.” (Doc. 32 

p. 13.) The distinction is crucial; Plaintiff’s claims fail separately under each exclusion.  
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fundamentally different from these express exclusions, but Plaintiff’s narrow parsing cannot 

overcome Congress’s clear expression of its intent.  Plaintiff’s claim is barred by these statutes.  

 The transsexualism exclusion is straightforward and bars Plaintiff’s claim. The Diagnostic 

and Statistical Manual of Mental Disorders, Fifth Edition (the “DSM-V,” attached in part as 

Exhibit 1) defines “transsexual” as “an individual who seeks, or has undergone, a social transition 

from male to female or female to male, which in many, but not all, cases involves a somatic 

transition by cross-sex hormone treatment and genital surgery (sex reassignment surgery).”  (Ex. 

1 p. 451.)  Plaintiff meets the definition of “transsexual” based on the allegations in his Complaint. 

(Doc. 1 ¶¶ 46–50.)  Accordingly, the exclusion in the ADA and Section 504 of transsexualism as 

a covered disability bars Plaintiff’s claim under these statutes.  

 The exclusion for gender identity disorders not resulting from a physical impairment also 

applies here. Plaintiff contends in his Response that his diagnosis of “gender dysphoria” under the 

DSM-V is a new and distinct diagnosis from its predecessor, “gender identity disorder,” and that 

the ADA and Section 504 exclusions therefore do not apply. (Doc. 32 pp. 12–19.)  A review of 

these diagnoses under the DSM-IV and V, however, reveal that they are equivalent for purposes 

of interpreting these exclusions.  See Michaels v. Akal Sec., Inc., 2010 WL 2573988, at *6 (D. 

Colo. June 24, 2010) (“Gender dysphoria, as a gender identity disorder, is specifically exempted 

as a disability by the Rehabilitation Act.”) (emphasis added).  

The DSM-V notes that the term “gender dysphoria” is simply “more descriptive than the 

previous DSM-IV term gender identity disorder and focuses on dysphoria as the clinical problem, 

not identity per se.” (Ex. 1 p. 451.)  The DSM explains that the underlying symptomology and 

clinical presentations for patients are the same between the two diagnoses.  The diagnostic criteria 

for both diagnoses in adults are the same in both the DSM-IV, attached in part as Exhibit 2, and 
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the DSM-V.  (Compare Ex. 1 p. 452 A.1-A.6 with Ex. 2 p. 581 A and B.)  The consistency of these 

diagnostic criteria confirms that the ADA’s exclusion of gender identity disorders extends to the 

DSM-V diagnosis of gender dysphoria. 

Plaintiff also argues that the gender identity disorder exclusion does not apply here because 

there is an exception to the exclusion: the statutory exclusion does not apply to gender identity 

disorders “resulting from a physical impairment.” (Doc 32 pp. 18–19.) Plaintiff contends that 

because “burgeoning medical research underlying gender dysphoria points to a physical etiology,” 

(id. p. 18), the physical impairment exception should swallow the entire gender identity disorder 

exclusion and effectively render the exclusion a nullity.  Congress intended this limited exception 

to apply to gender identity disorders resulting from clear physical impairments such as congenital 

adrenal hyperplasia, not generally to all types of gender dysphoria. 

The DSM-V explains how gender dysphoria may result from a physical impairment in 

discussing the condition as associated with a “disorder of sex development,” such as 46, XY 

disorder. (Ex. 1 p. 457.)  The DSM also addresses other examples of disorders of sex development 

that may constitute physical impairments, including cloacal bladder exstrophy, penile agenesis, 

and congenital adrenal hyperplasia. (Id.) The statutory exception pertaining to gender identity 

disorders “resulting from a physical impairment” applies only in such situations, where a disorder 

of sexual development corresponds with a clear and traceable underlying physical condition. 

In short, the DSM-V’s description of gender dysphoria does not alter the intent of Congress 

to exclude these conditions from the scope of the ADA and Rehabilitation Act.  No court in this 

circuit has held that gender dysphoria is now covered by these statutes.  The Court should apply 

the ADA and Section 504 as they are written and dismiss Plaintiff’s claims.  
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G. The Constitutional Avoidance Doctrine Does Not Apply Here.   

 Plaintiff contends that the Court must interpret the applicable statutes in his favor to avoid 

a constitutional infirmity under the constitutional avoidance doctrine.  Courts employ the doctrine 

of constitutional avoidance as “a tool for choosing between competing plausible interpretations of 

a statutory text,” not “when the text of the statute is unambiguous.” Price v. Time, Inc., 416 F.3d 

1327, 1342 (11th Cir. 2005), as modified on denial of reh’g, 425 F.3d 1292 (11th Cir. 2005) 

(internal citations omitted).  Plaintiff has not shown that the provisions of the ADA and Section 

504 are ambiguous or that any “grave and doubtful” constitutional issues are presented. 

 First, as explained above, the exclusions of the ADA and Section 504 are not ambiguous. 

42 U.S.C. § 12211(b)(1); 29 U.S.C. § 705(20)(F). The applicable legal and clinical definitions are 

clear and unequivocal, and Plaintiff offers no contrary argument.  Moreover, no authority binding 

on this Court has held that transgender status, standing alone, is a suspect classification subject to 

heightened scrutiny under the Equal Protection Clause. See generally Glenn, supra, 663 F.3d at 

1317-19 (holding only that discrimination based on gender nonconformity, not alleged here, is 

prohibited).  The constitutional avoidance doctrine has no application here.   

II. Plaintiff Lacks Article III Standing to Sue BCBSGA.   

 As BCBSGA has previously explained, Article III standing requires Plaintiff to show an 

“injury in fact” that is “fairly traceable” to BCBSGA’s conduct and “that is likely to be redressed 

by a favorable judicial decision.”  Bank of Am. Corp. v. City of Miami, Fla., 137 S. Ct. 1296, 1302 

(2017).  Plaintiff’s Complaint establishes that the BOR Plan’s exclusion of benefits for transgender 

services is the source of his alleged injury.  Because Plaintiff’s alleged injuries are not traceable to 

nor redressable by BCBSGA, Plaintiff does not have standing to sue BCBSGA here.   
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 The Plan documents specifically provide that the Plan’s terms are chosen “by the Plan 

Sponsor [the BOR] to fund and provide delivery of the Employer’s health benefits.” (Doc. 1-2 p. 

92.)  Consistent with that allocation of responsibility, BCBSGA’s letter denying Plaintiff’s appeal 

explains that the BOR funds the Plan and, as such, BCBSGA had no flexibility to override BOR’s 

choice of benefits.  (Doc. 1-6 p. 2.)  Plaintiff acknowledges that he petitioned the BOR, as “the 

body responsible for determining coverage,” to change the terms. (Doc. 1 ¶ 55.)  The Complaint 

acknowledges that BCBSGA has no authority to change the Plan’s coverage.  (Doc. 1-2 p. 92.)   

Recognizing these problems, Plaintiff has now attempted to embellish BCBSGA’s role in 

crafting the Plan.  Plaintiff contends no fewer than eight times in his Response (Doc. 32 pp. 1–3, 

7–8) that BCBSHP “created” the Plan’s terms or otherwise “provided” a model policy that was 

adopted by the BOR. A plaintiff cannot cite to new facts not alleged in the complaint to avoid 

dismissal.  See, e.g., Brandywine Communications Tech., LLC v. T-Mobile USA, Inc., 904 F. Supp. 

2d 1260, 1272 n.13 (M.D. Fla. 2012).  More fundamentally, Plaintiff’s new allegations are 

inconsistent with the Plan documents establishing that the BOR controls the benefits it offers.  It 

is irrelevant whether BCBSGA provided a draft policy; the Complaint acknowledges, as it must, 

that BOR had the sole authority and responsibility to decide which benefits ultimately would be 

offered.  Accordingly, the alleged injury is not traceable to BCBSGA.  Cf. Tovar v. Essentia 

Health, 857 F.3d 771, 773 (8th Cir. 2017) (permitting claim to go forward under Affordable Care 

Act because insurer was alleged to have had control over terms of plan documents). 

 Second, the element of redressability requires that “it must be likely, as opposed to merely 

speculative, that the injury will be redressed by a favorable decision” against the defendant.  Lujan, 

504 U.S. at 561.  As Plaintiff recognizes, BCBSGA has no authority to change the Plan’s coverage.  

(Doc. 1 ¶ 55; Doc. 1-2 p. 92; Doc. 1-6 p. 2.)  All benefits are payable by the BOR.  (Id.)  Even if 
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Plaintiff were successful, then, relief is available only from the BOR.  Because his claims are not 

traceable to BCBSGA nor redressable by BCBSGA, Plaintiff lacks standing to sue BCBSGA. 

CONCLUSION 

 For these reasons, the Court should thus dismiss all of the claims against BCBSHP with 

prejudice and not permit Plaintiff to re-plead its claims against BCBSGA.  

Respectfully submitted, this 19th day of October 2018.  

/s/ John S. Gibbs III   

James A. Washburn 

State Bar No. 738845 

james.washburn@troutman.com 

John S. Gibbs III 

State Bar No. 154250 

evan.gibbs@troutman.com 

 

TROUTMAN SANDERS LLP 

600 Peachtree Street, NE 

Suite 3000 

Atlanta, GA 30308 

 (404) 885-3000 (phone) 

 (404) 885-3900 (facsimile) 

 

Counsel for Blue Cross Blue Shield  

Healthcare Plan of Georgia, Inc.  
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CERTIFICATE OF SERVICE 

I hereby certify that on October 19, 2018, I filed the foregoing Defendant Blue Cross Blue 

Shield Healthcare Plan of Georgia’s Reply in Support of its Motion to Dismiss Plaintiff’s 

Complaint via the Court’s CM/ECF system which will serve a copy on all counsel of record.  

/s/ John S. Gibbs III    

     

Counsel for Blue Cross Blue Shield  

Healthcare Plan of Georgia, Inc.   
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