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TAMPA DIVISION 

 

ROBERT L. VAZZO, LMFT, etc., et al., 

 

   Plaintiffs, 

 

v. 

 

CITY OF TAMPA, FLORIDA, et al.,  

 

   Defendants. 
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) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

Case No. 8:17-cv-2896-T-02AAS 

 

PLAINTIFFS’ NOTICE OF FILING 

PRELIMINARY INJUNCTION HEARING PRESENTATION SLIDES 

 Plaintiffs give notice of filing a copy of the following presentation slides used by Plaintiffs’ 

counsel at the November 15, 2018 hearing (Doc. 136) on Plaintiffs’ Motion for Preliminary 

Injunction (Doc. 85): 

1. Presentation of Horatio G. Mihet, Esq.  For the presentation slides (pages) that 

do not include record citations, the following citations are provided for the Court’s 

convenience: 

Slide Record Citation 

17 Ordinance, Doc. 134-4, at 6 

18 Def. City of Tampa’s Resps. Objs. Pls.’ Disc. Reqs., 

Doc. 132-1, at 8 

19 Dep. Guido Maniscalco, Doc. 133-2, at 41:3–22 

20 Dep. Sal Ruggiero, Doc. 133-1, at 95:2–17 

21 2009 Report of American Psychological Association Task Force 

on Appropriate Therapeutic Responses to Sexual Orientation 

(“APA Report”), Doc. 134-17 

22 APA Rpt., Doc. 134-17, at 9 

23 Guidelines for Psychological Practice with Transgender and Gender 

Nonconforming People, 70(9) Am. Psychologist 832 (2015), 

https://www.apa.org/practice/guidelines/transgender.pdf 

(“APA Guidelines”), Doc. 135-1 

24 APA Guidelines, Doc. 135-1, at 835 
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25 APA Guidelines, Doc. 135-1, at 842 

26 APA Guidelines, Doc. 135-1, at 842 

27 APA Guidelines, Doc. 135-1, at 843 

28 Practice Parameter on Gay, Lesbian, or Bisexual Sexual Orientation, 

Gender Nonconformity, and Gender Discordance in Children and 

Adolescents, 51(9) J. Am. Acad. Child Adolesc. Psychiatry 957 

(“AACAP Statement”), Doc. 24-4 PageID 510–527 

29 AACAP Statement, Doc. 24-4 PageID 510–527, at 968 

30 AACAP Statement, Doc. 24-4 PageID 510–527, at 969 

31 AACAP Statement, Doc. 24-4 PageID 510–527, at 969 

32 Heino F. L. Meyer-Bahlburg, Gender Identity Disorder in Young Boys: 

A Parent- and Peer-Based Treatment Protocol, 7 Clinical Psychol. and 

Psychiatry 360 (2002), Doc. 135-2 

33 Meyer-Bahlburg, Doc. 135-2, at 372 

34 APA Rep., Doc. 134-17 

35 APA Rep., Doc. 134-17, at 42 

36 APA Rep., Doc. 134-17, at 42 

37 APA Rep., Doc. 134-17, at 90–91 

38 APA Rep., Doc. 134-17, at 41 

39 APA Rep., Doc. 134-17, at 73 

41 2014 Position Statement of American School Counselor Association 

(cited by Ordinance, Doc. 134-4, at 4) 

42 2012 Position Statement of American Psychoanalytic Association, Doc. 

24-4 PageID 508  

43 Dep. Guido Maniscalco, Doc. 133-2, at 100:14–25 

44 Dep. Guido Maniscalco, Doc. 133-2, at 101:1–25 

45 Dep. Guido Maniscalco, Doc. 133-2, at 102:1–9 

 

2. Presentation of Roger K. Gannam, Esq.  For the presentation slides (pages) that 

do not include record citations, the following citations are provided for the Court’s 

convenience: 

Slide Record Citation 

2 Dep. Sal Ruggiero, Doc. 133-1, at 19:24–20:25 

3 Dep. Sal Ruggiero, Doc. 133-1, at 69:16–70:7 
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4 Dep. Sal Ruggiero, Doc. 133-1, at 77:7–10 

5 Dep. Sal Ruggiero, Doc. 133-1, at 78:17–79:8 

6 Dep. Sal Ruggiero, Doc. 133-1, at 100:12–101:25 

7 Dep. Sal Ruggiero, Doc. 133-1, at 101:1–25 

8 Dep. Sal Ruggiero, Doc. 133-1, at 25:8–11 

10 Dep. Sal Ruggiero, Doc. 133-1, at 34:10–15 

11 Dep. Sal Ruggiero, Doc. 133-1, at 24:16–25:7 

12 Dep. Jerrod Simpson, Doc. 133-3, at 67:20–68:17 

13 Dep. Jerrod Simpson, Doc. 133-3, at 104:9–16 

15 Pls. Resp. Defs.’ Mot. Dismiss and Reply Supp. Mot. Preliminary Inj. 

(“Pls. Consolidated Resp.”), Doc. 114, at 41 

20 Pls.’ Consolidated Resp., Doc. 114, at 42 

21 Dep. Sal Ruggiero, Doc. 133-1, at 71:15–72:9 

22 Dep. Jerrod Simpson, Doc. 133-3, at 111:13–25 

23 Pls.’ Consolidated Resp., Doc. 114, at 30–31 

25 Am. V. Compl., Doc. 78, ¶¶ 113–115 

26 Am. V. Compl., Doc. 78, ¶¶ 151, 156 

27 Pls.’ Consolidated Resp., Doc. 114, at 33–34 

29 Am. V. Compl., Doc. 78, ¶¶ 100–102 

30 Am. V. Compl., Doc. 78, ¶¶ 110–12 

31 Am. V. Compl., Doc. 78, ¶¶ 126, 133–36 

 

 Respectfully submitted, 

 

/s/ Roger K. Gannam   

Mathew D. Staver 

Horatio G. Mihet 

Roger K. Gannam 

Daniel J. Schmid 

LIBERTY COUNSEL 

P.O. Box 540774 

Orlando, FL 32854 

Phone: (407) 875-1776 

Fax: (407) 875-0770 

E-mail: rgannam@LC.org 

Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this November 26, 2018, I caused a true and correct copy of the 

foregoing to be filed electronically with the Court’s CM/ECF system. Service upon all counsel of 

record will be effectuated by the Court’s electronic notification system. 

/s/ Roger K. Gannam   

Roger K. Gannam 

Attorney for Plaintiffs 
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“Behavior therapists tried a variety of aversion treatments, 
such as inducing nausea, vomiting, or paralysis; providing 
electric shocks; or having the individual snap an elastic band 
around the wrist when the individual became aroused to 
same-sex erotic images or thoughts.”

APA Report, p. 22 (Pl. Dep. Exh. 17, dkt. 134-17)
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Simpson Dep., 66:8-21 [Dkt. 133 -3]
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“The parties agree that modern-day SOCE therapy, and that 
practiced by Plaintiffs in this case, is ‘talk therapy’ that is 
administered wholly through verbal communication. Though 
verbal communication is the quintessential form of ‘speech’ as 
that term is commonly understood, Defendants argue that these 
particular communications are ‘conduct’ and not ‘speech’ for 
purposes of the First Amendment because they are merely the 
‘tool’ employed by therapists to administer treatment. Thus, the 
question we confront is whether verbal communications become 
‘conduct’ when they are used as a vehicle for mental health 
treatment.”

King v. Governor, 767 F.3d 216, 224 (3d Cir. 2014), abrogated 
by Nat'l Inst. of Family & Life Advocates v. Becerra, 138 S. Ct. 
2361, 201 L. Ed. 2d 835 (2018)

Case 8:17-cv-02896-WFJ-AAS   Document 140-1   Filed 11/26/18   Page 3 of 45 PageID 3028



“We hold that these communications are ‘speech’ for 
purposes of the First Amendment. Defendants have 
not directed us to any authority from the Supreme Court 
or this circuit that have characterized verbal or written 
communications as ‘conduct’ based on the function these 
communications serve. Indeed, the Supreme Court 
rejected this very proposition in Holder v. Humanitarian 
Law Project, 561 U.S. 1, 130 S.Ct. 2705, 177 L.Ed.2d 
355 (2010).”

King v. Governor, 767 F.3d 216, 224–25 (3d Cir. 2014) 
(emphasis added), abrogated by Nat'l Inst. of Family & 
Life Advocates v. Becerra, 138 S. Ct. 2361, 201 L. Ed. 
2d 835 (2018).
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“Given that the Supreme Court had no difficulty 
characterizing legal counseling as ‘speech,’ we see 
no reason here to reach the counter-intuitive 
conclusion that the verbal communications that 
occur during SOCE counseling are ‘conduct.’”

King v. Governor, 767 F.3d 216, 225 (3d Cir. 
2014), abrogated by Nat'l Inst. of Family & Life 
Advocates v. Becerra, 138 S. Ct. 2361, 201 L. Ed. 
2d 835 (2018)
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“As we have explained, the argument that verbal 
communications become ‘conduct’ when they are used to 
deliver professional services was rejected by Humanitarian 
Law Project. Further, the enterprise of labeling certain verbal 
or written communications ‘speech’ and others ‘conduct’ is 
unprincipled and susceptible to manipulation.”

King v. Governor, 767 F.3d 216, 228 (3d Cir. 
2014), abrogated by Nat'l Inst. of Family & Life Advocates v. 
Becerra, 138 S. Ct. 2361, 201 L. Ed. 2d 835 (2018)
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“To classify some communications as ‘speech’ and others as 
‘conduct’ is to engage in nothing more than a ‘labeling game.’”

***
“Simply put, speech is speech, and it must be analyzed as such for 
purposes of the First Amendment.”
***

“Thus, we conclude that the verbal communications that occur 
during SOCE counseling are not ‘conduct,’ but rather ‘speech’ 
for purposes of the First Amendment.”

King v. Governor, 767 F.3d 216, 228-29 (3d Cir. 2014) (emphasis 
added), abrogated by Nat'l Inst. of Family & Life Advocates v. 
Becerra, 138 S. Ct. 2361, 201 L. Ed. 2d 835 (2018)
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“…we agree with Plaintiffs that A3371 discriminates on the basis of 
content 20 …”

Fn. 20

“We have little doubt in this conclusion. A3371, on its face, 
prohibits licensed counselors from speaking words with a particular 
content; i.e. words that ‘seek[ ] to change a person's sexual 
orientation.’ N.J. Stat Ann. § 45:1–55. Thus, as in Humanitarian Law 
Project, ’Plaintiffs want to speak to [minor clients], and whether they 
may do so under [A3371] depends on what they say.’ 561 U.S. at 27, 
130 S.Ct. 2705.”

King v. Governor, 767 F.3d 216, 236, n.20 (3d Cir. 2014) (emphasis 
added), abrogated by Nat'l Inst. of Family & Life Advocates v. 
Becerra, 138 S. Ct. 2361, 201 L. Ed. 2d 835 (2018)
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“Although the licensed notice is content based, the Ninth Circuit did not apply strict 
scrutiny because it concluded that the notice regulates ‘professional speech.’ Some Courts 
of Appeals have recognized ‘professional speech’ as a separate category of speech that is 
subject to different rules. See, e.g., King v. Governor of New Jersey, 767 F.3d 216, 232 
(C.A.3 2014); Pickup v. Brown, 740 F.3d 1208, 1227–1229 (C.A.9 2014); Moore–King v. 
County of Chesterfield, 708 F.3d 560, 568–570 (C.A.4 2013). These courts define 
‘professionals’ as individuals who provide personalized services to clients and who are 
subject to ‘a generally applicable licensing and regulatory regime.’ Id., at 569; see 
also, King, supra, at 232; Pickup, supra, at 1230. ‘Professional speech’ is then defined as 
any speech by these individuals that is based on ‘[their] expert knowledge and 
judgment,’ King, supra, at 232, or that is ‘within the confines of [the] professional 
relationship,’ Pickup, supra, at 1228. So defined, these courts except professional speech 
from the rule that content-based regulations of speech are subject to strict scrutiny. 
See King, supra, at 232; Pickup, supra, at 1253–1256; Moore–King, supra, at 569.

But this Court has not recognized ‘professional speech’ as a separate category of 
speech. Speech is not unprotected merely because it is uttered by ‘professionals.’”

Nat'l Inst. of Family & Life Advocates v. Becerra, 138 S. Ct. 2361, 2371–72 (2018) 
(emphasis added).
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“This Court's precedents do not recognize such a tradition for a category 
called ‘professional speech.’ This Court has afforded less protection for 
professional speech in two circumstances—neither of which turned on 
the fact that professionals were speaking. First, our precedents have 
applied more deferential review to some laws that require 
professionals to disclose factual, noncontroversial information in 
their ‘commercial speech.’ [citations omitted] Second, under our 
precedents, States may regulate professional conduct, even though that 
conduct incidentally involves speech. See, e.g., Planned Parenthood of 
Southeastern Pa. v. Casey, 505 U.S. 833, 884, 112 S.Ct. 2791, 120 
L.Ed.2d 674 (1992) (opinion of O'Connor, KENNEDY, and Souter, JJ.). 
But neither line of precedents is implicated here.”

Nat'l Inst. of Family & Life Advocates v. Becerra, 138 S. Ct. 2361, 2372 
(2018)
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“Although a professional may be viewed as engaged in the transaction 
of selling his professional advice, one must, of course, distinguish 
between the offer and the actual presentation of the professional 
advice, which is no more a ‘commercial transaction’ than is the actual 
writing or reading of a book or newspaper that is available for sale.”

Wollschlaeger v. Governor, Fla., 848 F.3d 1293, 1309 n.4 (11th Cir. 
2017) (en banc) (emphasis added) (quotations and alterations omitted).
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“This Court's precedents do not recognize such a tradition for a category 
called ‘professional speech.’ This Court has afforded less protection for 
professional speech in two circumstances—neither of which turned 
on the fact that professionals were speaking. First, our precedents 
have applied more deferential review to some laws that require 
professionals to disclose factual, noncontroversial information in their 
‘commercial speech.’ [citations omitted] Second, under our 
precedents, States may regulate professional conduct, even though 
that conduct incidentally involves speech. See, e.g., Planned 
Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 884, 112 S.Ct. 
2791, 120 L.Ed.2d 674 (1992) (opinion of O'Connor, KENNEDY, and 
Souter, JJ.). But neither line of precedents is implicated here.”

Nat'l Inst. of Family & Life Advocates v. Becerra, 138 S. Ct. 2361, 2372 
(2018)
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“There are serious doubts about whether Pickup was correctly 
decided. As noted earlier, characterizing speech as conduct is a 
dubious constitutional enterprise.”
***

“Saying that restrictions on writing and speaking are merely 
incidental to speech is like saying that limitations on walking and 
running are merely incidental to ambulation.”

Wollschlaeger v. Governor, Fla., 848 F.3d 1293, 1308-09 (11th Cir. 
2017)
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We conclude that there is a dearth of 
scientifically sound research on the safety of 
SOCE. 

Early and recent research studies provide no 
clear indication of the prevalence of harmful 
outcomes among people who have undergone 
efforts to change their sexual orientation or the 
frequency of occurrence of harm because no 
study to date of adequate scientific rigor has 
been explicitly designed to do so.

Thus, we cannot conclude how likely it is that 
harm will occur from SOCE.
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… the nature of these studies precludes causal 
attributions for harm or benefit to SOCE …
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“We found no empirical research on 
adolescents who request SOCE …”
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The government may attempt to suppress speech not only because it 
disagrees with the message being expressed, but also for mere 
convenience. Where certain speech is associated with particular 
problems, silencing the speech is sometimes the path of least 
resistance. But by demanding a close fit between ends and means, 
the tailoring requirement prevents the government from too readily 
“sacrific[ing] speech for efficiency.”

McCullen v. Coakley, 134 S. Ct. 2518, 2534 (2014) (emphasis added).
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Preemption is implied when the legislative scheme is so pervasive as 
to evidence an intent to preempt the particular area, and where 
strong public policy reasons exist for finding such an area to be 
preempted by the Legislature. Implied preemption is found where the 
state legislative scheme of regulation is pervasive and the local 
legislation would present the danger of conflict with that pervasive 
regulatory scheme. In determining if implied preemption applies, the 
court must look to the provisions of the whole law, and to its object and 
policy. The nature of the power exerted by the Legislature, the object 
sought to be attained by the statute at issue, and the character of the 
obligations imposed by the statute are all vital to this determination.

Sarasota All. For Fair Elections, Inc. v. Browning, 28 So. 3d 880, 886 (Fla. 
2010) (emphasis added) (citations and internal quotation marks omitted).
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(2) The Legislature further believes that such professions
shall be regulated only for the preservation of the health,
safety, and welfare of the public under the police powers
of the state. Such professions shall be regulated when:

. . . .

(b) The public is not effectively protected by other
means, including, but not limited to, other state statutes,
local ordinances, or federal legislation.

Fla. Stat. § 456.003.
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• Chapter 491 more specifically regulates professionals in clinical social work, marriage and family 
therapy, and mental health counseling. For example, § 491.003 defines the “‘practice of marriage 
and family therapy,’” identifies who “[m]arriage and family therapy may be rendered to,” and 
restricts the “use of specific methods, techniques, or modalities within the practice of marriage and 
family therapy . . . to marriage and family therapists appropriately trained in the use of such 
methods, techniques, or modalities.” Fla. Stat. § 491.003(8). The section similarly regulates the 
practices of clinical social work and mental health counseling.

• § 491.004 creates within the State Department of Health the Board of Clinical Social Work, 
Marriage and Family Therapy, and Mental Health Counseling (the “State Board”) composed of 
nine members, six of which must be licensed professionals in the three practice fields. Fla. Stat. 
§ 491.004(1), (2). The section also grants rulemaking authority to the Board to implement Chapter 
491. Fla. Stat. § 491.004(5).

• § 491.005 imposes licensure requirements for clinical social work, marriage and family therapy, 
and mental health counseling professionals, including requirements for education, experience, 
passage of a “theory and practice examination,” and “knowledge of the laws and rules 
governing the practice of clinical social work, marriage and family therapy, and mental health 
counseling.” Fla. Stat. § 491.005(1), (3), (4). 

• § 491.009 specifies grounds for discipline of licensed clinical social work, marriage and family 
therapy, and mental health counseling professionals, including “False, deceptive, or misleading 
advertising or obtaining a fee or other thing of value on the representation that beneficial 
results from any treatment will be guaranteed,” and “Failing to meet the minimum standards 
of performance in professional activities when measured against generally prevailing peer 
performance, including the undertaking of activities for which the licensee, registered intern, or 
certificateholder is not qualified by training or experience.” Fla. Stat. § 491.009(1)(d), (r).
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• Florida Administrative Code Subtitle 64B4 contains the rules implemented by the State Board to 
implement Fla. Stat. Ch. 491. For example, § 64B4-3.003 specifies the respective “theory and 
practice” licensure examinations to be administered to social work, marriage and family therapy, 
and mental health counseling professionals, such as the “examination developed by the 
Examination Advisory Committee of the Association of Marital and Family Therapy 
Regulatory Board (AMFTRB)” for marriage and family therapists. F.A.C. § 64B4-3.003(2)(c). 

• § 64B4-5.001 provides for the determination of violations and imposition of discipline on the 
grounds provided by Fla. Stat. § 491.009, such as “False, deceptive, or misleading advertising or 
obtaining a fee or other thing of value on the representation that beneficial results from any 
treatment will be guaranteed,” and “Failing to meet the MINIMUM standards of performance in 
professional activities when measured against generally prevailing peer performance, including the 
undertaking of activities for which the licensee is not qualified by training or experience.” F.A.C. §
64B4-5.001(1)(d), (s). Such determinations of violations and imposition of discipline against 
licensed social work, marriage and family therapy, and mental health counseling professionals are 
made by the State Board, six members of which are licensed professionals in the respective 
fields.
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• § 64B4-3.0035 additionally specifies how the three types of professionals “shall 
demonstrate knowledge of the laws and rules for licensure:”

(1) An applicant shall complete an approved course consisting of a minimum of 
eight (8) hours which shall include the following subject areas:

(a) Chapter 456, Part II, F.S., (Regulation of Professions and 
Occupations, General Provisions)

(b) Chapter 90.503, F.S., (Psychotherapist-Patient Privilege)

(c) Chapter 394, F.S., (Part I Florida Mental Health Act)

(d) Chapter 397, F.S.

(e) Chapters 415 and 39, F.S., (Protection from Abuse, Neglect and 
Exploitation)

(f) Chapter 491, F.S., (Clinical, Counseling and Psychotherapy 
Services)

(g) Chapter 64B4, F.A.C., (Rules of the Board of Clinical Social 
Work, Marriage and Family Therapy and Mental Health Counseling)

(2) The laws and rules course must provide integration of the above subject 
areas into the competencies required for clinical practice and must include 
interactive discussion of clinical case examples applying the laws and rules 
that govern the appropriate clinical practice.
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To demonstrate standing,

the plaintiff must have suffered an “injury in fact”—an invasion
of a legally protected interest which is (a) concrete and
particularized, and (b) “actual or imminent, not ‘conjectural’ or
‘hypothetical.’” Second, there must be a causal connection
between the injury and the conduct complained of—the injury
has to be “fairly . . . trace[able] to the challenged action of the
defendant, and not . . . th[e] result [of] the independent action of
some third party not before the court.” Third, it must be “likely,”
as opposed to merely “speculative,” that the injury will be
“redressed by a favorable decision.”

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–61 (1992) (alterations in
original) (citations omitted).
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In certain circumstances, however, a court permits a plaintiff who has suffered 
some concrete injury to assert the rights of a third party because (1) the plaintiff 
and the third party have a close relationship and (2) the third party faces some 
obstacle to asserting his own rights.

Planned Parenthood Ass'n of Atlanta Area, Inc. v. Miller, 934 F.2d 1462, 1465 
n.2 (11th Cir. 1991).
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