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UNITED STATES DISTRICT COURT Alfred A. Arraj
FOR THE DISTRICT OF COLORADO United States Courthouse
OFFICE OF THE CLERK 901 197 Street

Denver, Colorado 80294
www.cod.uscourts.gov

Jeffrey P. Colwell Phone: (303) 844-3433
Clerk

Date: 11/21/2018

USA or other
[ JProSe [ ]JRetained [ ]cia [ JFPD DXFederal Agency
(Appeal Fee Exempt)
Case No: 15-cv-02362-RBJ [ ]Amended Notice of Appeal
[lOther pending appeals
Date Filed: 11/19/2018 [ ]Transferred Successive

§2254 or §2255
Appellant: Defendants

Pro Se Appellant:
[ |IFP forms mailed/given [ IMotion IFP pending [_|Appeal fee paid
[_lIFP denied [ lAppeal fee not paid

Retained Counsel:
[lAppeal fee paid [lAppeal fee not paid [ IMotion IFP filed

The Preliminary Record on Appeal is hereby transmitted to the Tenth Circuit Court of
Appeals. Please refer to the forms, procedures, and requirements for ordering
transcripts, preparing docketing statements and briefs, and designations of the record
that are found on the Tenth Circuit’'s website, www.cal0.uscourts.gov.

If not already completed, either an appeal fee payment for filing this case or filing of a
motion to proceed in forma pauperis will be made to this District Court.

The transcript order form must be filed in the District Court as well as the Court of Appeals
within 14 days after the notice of appeal was filed with the District Court.
If you have questions, please contact this office.

Sincerely,

JEFFREY P. COLWELL, CLERK

by: s/D. Kalsow
Deputy Clerk

cc: Clerk of the Court, Tenth Circuit Court of Appeals

Rev. 10/2/2014
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ADMAPP,APPEAL,JD1,TERMED

U.S. District Court — District of Colorado
District of Colorado (Denver)
CIVIL DOCKET FOR CASE #: 1:15-cv-02362—-RBJ

Zzyym v. Kerry et al

Assigned to: Judge R. Brooke Jackson

Demand: $0

Cause: 05:0706 — Judicial Review of Agency Action

Plaintiff

Date Filed: 10/25/2015

Date Terminated: 09/19/2018

Jury Demand: None

Nature of Suit: 899 APA Review/Appeal
Jurisdiction: U.S. Government Defendant

Dana Alix Zzyym represented byAnn Elizabeth Prouty

Faegre Baker Daniels LLP-Denver
1700 Lincoln Street

Wells Fargo Center

Suite 3200

Denver, CO 80203-4532
303-607-3746

Fax: 303-607-3600

Email: ann.prouty@faegrebd.com
ATTORNEY TO BE NOTICED

Brian Leo Lynch

United States Army Corps of Engineers
Engineer Research & Development Center
PO Box 9005

2902 Newmark Drive

Champaign, IL 61826-9005
307-761-1567

Email: brianlynch307 @gmail.com
TERMINATED: 06/26/2018

Camilla Bronwen Taylor

Lambda Legal Defense & Education
Fund-Chicago

105 West Adams

Suite 2600

Chicago, IL 60603

312-663-4413

Fax: 312-663-4307

Email: ctaylor@lambdalegal.org
ATTORNEY TO BE NOTICED

Demoya Renee Gordon

Lambda Legal Defense & Education
Fund-New York

120 Wall Street

19th floor

New York, NY 10005
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212-809-8585
Fax: 212-809-0055

Email: dgordon@lambdalegal.org
TERMINATED: 08/20/2018

Emily Elizabeth Chow

Faegre Baker Daniels LLP-Minneapolis
90 South 7th Street

Wells Fargo Center

Suite 2200

Minneapolis, MN 55402-3901
612-766-8012

Fax: 612-766-1600

Email: emily.chow@faegrebd.com
ATTORNEY TO BE NOTICED

Hayley Jill Gorenberg

Lambda Legal Defense & Education
Fund-New York

120 Wall Street

19th floor

New York, NY 10005
212-809-8585 x 269

Fax: 212-809-0055

Email: hgorenberg@Ilambdalegal.org
TERMINATED: 04/23/2018

Jessica Marie Kunevicius

Jessica Kunevicius LLC, The Law Office
of

695 South Colorado Boulevard

Suite 480

Denver, CO 80246

303-459-2806

Fax: 303-722-7281

Email: jkunevicius@gmail.com
ATTORNEY TO BE NOTICED

Kristin Ann Petri

Jessica Kunevicius LLC, The Law Office
of

695 South Colorado Boulevard

Suite 480

Denver, CO 80246

303-459-2806

Fax: 303-722-2812

Email: petrikristin@gmail.com
ATTORNEY TO BE NOTICED

M. Dru Levasseur
Lambda Legal Defense & Education
Fund-Atlanta
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730 Peachtree Street NE
Suite 640

Atlanta, GA 30308-1210
404-897-1880

Fax: 404-897-1884

Email: dlevasseur@Ilambdalegal.org
ATTORNEY TO BE NOTICED

Michael Allen Ponto

Faegre Baker Daniels LLP-Minneapolis
90 South 7th Street

Wells Fargo Center

Suite 2200

Minneapolis, MN 55402-3901
612-766-7000

Fax: 612-766-1600

Email: michael.ponto@faegrebd.com
ATTORNEY TO BE NOTICED

Thomas George Hackney

Faegre Baker Daniels LLP-Denver
1700 Lincoln Street

Wells Fargo Center

Suite 3200

Denver, CO 80203-4532
303-607-3500

Fax: 303-607-3600

Email: tom.hackney@faegrebd.com
TERMINATED: 10/17/2016

Trina Kissel Taylor

Colorado Department of Law, Consumer
Credit Unit

1300 Broadway

6th Floor

Denver, CO 80203

720-508-6113

Fax: 720-508-6033

Email: trina.taylor@coag.gov
TERMINATED: 01/22/2016

Paul David Castillo

Lambda Legal Defense & Education
Fund-Dallas

3500 Oak Lawn Avenue

Suite 500

Dallas, TX 75219

214-219-8585

Fax: 214-219-4455

Email: pcastillo@lambdalegal.org
ATTORNEY TO BE NOTICED
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Defendant

John Forbes Kerry
in his official capacity as the Secretary of
State

Defendant

Sherman Portell

in his official capacity as the Director of
the Colorado Passport Agency for the
United States Department of State
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represented byBenjamin Thomas Takemoto

U.S. Department of Justice-DC-#883
P.O. Box 883

20 Massachusetts Avenue, N.W.
Washington, DC 20044
202-532-4252

Fax: 202-616-8470

Email: benjamin.takemoto@usdoj.gov
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Matthew Charles Skurnik

U.S. Department of Justice-DC-1100 L
Street

1100 L Street NW

Washington, DC 20005

202-616-8188

Email: matthew.skurnik@usdoj.gov
ATTORNEY TO BE NOTICED

Ryan Bradley Parker

U.S. Department of Justice-DC-#883
Federal Programs Branch

P.O. Box 883

20 Massachusetts Avenue, N.W.
Washington, DC 20044
202-514-4336

Fax: 202-616-8460

Email: ryan.parker@usdoj.gov
TERMINATED: 06/08/2018

represented byBenjamin Thomas Takemoto

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Matthew Charles Skurnik
(See above for address)
ATTORNEY TO BE NOTICED

Ryan Bradley Parker
(See above for address)
TERMINATED: 06/08/2018
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10/25/2015

I=

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND OTHER RELIEF
against John Forbes Kerry, Sherman Portell (Filing fee $ 400,Receipt Nun
1082-4666560)Attorney Paul David Castillo added to party Dana Alix
Zzyym(pty:pla), filed by Dana Alix Zzyym. (Attachments;_# 1 Exhibit A, # 2
Civil Cover Sheet)(Castillo, Paul) (Entered: 10/25/2015)

hber

10/26/2015

N

NOTICE of Entry of Appearance by Hayley Jill Gorenberg on behalf of Da
Alix ZzyymAttorney Hayley Jill Gorenberg added to party Dana Alix
Zzyym(pty:pla) (Gorenberg, Hayley) (Entered: 10/26/2015)

10/26/2015

W

NOTICE of Entry of Appearance by Trina Kissel Taylor on behalf of Dana
ZzyymAttorney Trina Kissel Taylor added to party Dana Alix Zzyym(pty:pl
(Taylor, Trina) (Entered: 10/26/2015)

Alix
)

10/26/2015

I~

SUMMONS REQUEST as to John F. Kerry and Sherman D. Portell by Pla
Dana Alix Zzyym. (Attachments: # 1 Summons to John F. Kerry, # 2 Sum|
to John F. Kerry, # 3 Summons to Sherman D. Portell, # 4 Summons to
Sherman D. Portell, # 5 Summons to Sherman D. Portell)(Taylor, Trina)
(Entered: 10/26/2015)

intiff
mons

10/26/2015

lon

NOTICE of Entry of Appearance by M. Dru Levasseur on behalf of Dana 4
ZzyymAttorney M. Dru Levasseur added to party Dana Alix Zzyym(pty:plal
(Levasseur, M.) (Entered: 10/26/2015)

Alix

10/26/2015

1o

NOTICE of Entry of Appearance by Emily Elizabeth Chow on behalf of Dana

Alix ZzyymAttorney Emily Elizabeth Chow added to party Dana Alix
Zzyym(pty:pla) (Chow, Emily) (Entered: 10/26/2015)

10/26/2015

N

NOTICE of Entry of Appearance by Demoya Renee Gordon on behalf of [
Alix ZzyymAttorney Demoya Renee Gordon added to party Dana Alix
Zzyym(pty:pla) (Gordon, Demoya) (Entered: 10/26/2015)

Dana

10/26/2015

loo

NOTICE of Entry of Appearance by Michael Allen Ponto on behalf of Danj
Alix ZzyymAttorney Michael Allen Ponto added to party Dana Alix
Zzyym(pty:pla) (Ponto, Michael) (Entered: 10/26/2015)

&

10/26/2015

Case assigned to Judge Wiley Y. Daniel Text Only Entry (dbera, ) (Entered:

10/27/2015)

o

10/27/2015

Magistrate Judge Consent Form issued pursuant to Local Rule (dbera, )
(Entered: 10/27/2015)

10/27/2015

SUMMONS issued by Clerk. Magistrate Judge Consent form issued pursu
Local Rule (Attachments: # 1 Summons, # 2 Summons, # 3 Summons, #

Summons, #5 Summons,_# 6 Magistrate Judge Consent Form) (dbera, )

(Entered: 10/27/2015)

ant to

10/27/2015

ORDER Directing Preparation of Joint Case Management Plan by Judge
Y. Daniel on 10/27/2015. (Attachments;_# 1 Case Management form) (evd
(Entered: 10/27/2015)

Wiley
na, )

10/27/2015

NOTICE of Entry of Appearance by Camilla Bronwen Taylor on behalf of

Dana Alix ZzyymAttorney Camilla Bronwen Taylor added to party Dana Alix

Zzyym(pty:pla) (Taylor, Camilla) (Entered: 10/27/2015)

11/19/2015



https://ecf.cod.uscourts.gov/doc1/03906067132?caseid=159181&de_seq_num=4&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916067133?caseid=159181&de_seq_num=4&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916067134?caseid=159181&de_seq_num=4&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916067156?caseid=159181&de_seq_num=7&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916067865?caseid=159181&de_seq_num=10&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906067904?caseid=159181&de_seq_num=13&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916067905?caseid=159181&de_seq_num=13&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916067906?caseid=159181&de_seq_num=13&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916067907?caseid=159181&de_seq_num=13&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916067908?caseid=159181&de_seq_num=13&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916067909?caseid=159181&de_seq_num=13&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916068138?caseid=159181&de_seq_num=15&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916068150?caseid=159181&de_seq_num=18&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916068174?caseid=159181&de_seq_num=21&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916068431?caseid=159181&de_seq_num=24&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916069845?caseid=159181&de_seq_num=30&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906069881?caseid=159181&de_seq_num=32&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916069882?caseid=159181&de_seq_num=32&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916069883?caseid=159181&de_seq_num=32&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916069884?caseid=159181&de_seq_num=32&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916069885?caseid=159181&de_seq_num=32&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916069886?caseid=159181&de_seq_num=32&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916069887?caseid=159181&de_seq_num=32&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906070268?caseid=159181&de_seq_num=34&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916070269?caseid=159181&de_seq_num=34&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916070872?caseid=159181&de_seq_num=36&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916110154?caseid=159181&de_seq_num=39&hdr=1&pdf_header=1&pdf_toggle_possible=1
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SUMMONS Returned Executed upon defendant(s) John Forbes Kerry sef
on 10/27/2015, answer due 12/28/2015. (Taylor, Trina) (Entered: 11/19/2(

ved
15)

11/19/2015

SUMMONS Returned Executed upon defendant(s) Sherman Portell serve
10/27/2015, answer due 12/28/2015. (Taylor, Trina) (Entered: 11/19/2015

d on

11/23/2015

NOTICE of Entry of Appearance by Jessica Marie Kunevicius on behalf of
Plaintiffs Attorney Jessica Marie Kunevicius added to party Dana Alix
Zzyym(pty:pla) (Kunevicius, Jessica) (Entered: 11/23/2015)

All

12/02/2015

NOTICE of Entry of Appearance by Kristin Ann Petri on behalf of Dana Al
ZzyymAttorney Kristin Ann Petri added to party Dana Alix Zzyym(pty:pla)
(Petri, Kristin) (Entered: 12/02/2015)

12/10/2015

CERTIFICATE of Mailing/Service Via Certified Mail by Plaintiff Dana Alix
Zzyym. (Attachments: # 1 Exhibit Proofs of Service with certified mail
receipts)(Taylor, Trina) (Entered: 12/10/2015)

12/21/2015

Unopposed MOTION for Extension of Time to File Answer or Otherwise
Respond to Plaintiff's Complaint and for the Parties to File Their Joint Cag
Management Plan by Defendants John Forbes Kerry, Sherman Portell.
(Attachments: # 1 Proposed Order (PDF Only))(Parker, Ryan) (Entered:
12/21/2015)

12/21/2015

ORDER Granting 19 Defendants Unopposed Motion for Extensions of Time

for Defendants to File a Responsive Pleading and for the Parties to File th
Joint Case Management Plan ECF No. 19 . Therefore, the parties shall fil¢
Joint Case Management Plan by January 15, 2016, and Defendants resp(
pleading shall be due by March 11, 2016, by Judge Wiley Y. Daniel on
12/21/2015.(evana, ) (Entered: 12/21/2015)

eir
b their
nsive

01/15/2016

Proposed Joint Case Management Plan by Defendants Sherman Portell,
Forbes Kerry. (Parker, Ryan) (Entered: 01/15/2016)

John

01/21/2016

JOINT CASE MANAGEMENT PLAN ORDER Plaintiffs Brief due by
4/15/2016, Defendants Brief due by 5/6/2016, Plaintiffs Reply Brief due by
5/27/2016, by Judge Wiley Y. Daniel on 1/21/2016. (evana, ) (Entered:
01/22/2016)

01/22/2016

NOTICE of Entry of Appearance by Thomas George Hackney on behalf of

Dana Alix ZzyymAttorney Thomas George Hackney added to party Dana
Zzyym(pty:pla) (Hackney, Thomas) (Entered: 01/22/2016)

Alix

01/22/2016

MOTION to Withdraw as Attorney by Plaintiff Dana Alix Zzyym.
(Attachments: # 1 Proposed Order (PDF Only) Granting Motion to Withdrg
Counsel)(Taylor, Trina) (Entered: 01/22/2016)

W as

01/22/2016

ORDER Granting 23 Motion to Withdraw as Attorney. Attorney Trina Kisse

Taylor terminated, by Judge Wiley Y. Daniel on 1/22/2016.(evana, ) (Ente
01/22/2016)

N

red:

01/25/2016

Unopposed MOTION for Extension of Time to Produce the Administrative

Record by Defendants John Forbes Kerry, Sherman Portell. (Attachments;:

Proposed Order (PDF Only))(Parker, Ryan) (Entered: 01/25/2016)

#1

01/26/2016

27



https://ecf.cod.uscourts.gov/doc1/03916110161?caseid=159181&de_seq_num=41&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916115930?caseid=159181&de_seq_num=43&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916126976?caseid=159181&de_seq_num=46&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906140477?caseid=159181&de_seq_num=49&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916140478?caseid=159181&de_seq_num=49&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906155043?caseid=159181&de_seq_num=51&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916155044?caseid=159181&de_seq_num=51&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916156890?caseid=159181&de_seq_num=55&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906155043?caseid=159181&de_seq_num=51&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906155043?caseid=159181&de_seq_num=51&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916190782?caseid=159181&de_seq_num=57&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916200468?caseid=159181&de_seq_num=64&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916200321?caseid=159181&de_seq_num=59&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906200413?caseid=159181&de_seq_num=62&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916200414?caseid=159181&de_seq_num=62&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916201404?caseid=159181&de_seq_num=66&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906200413?caseid=159181&de_seq_num=62&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906203703?caseid=159181&de_seq_num=68&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916203704?caseid=159181&de_seq_num=68&hdr=1&pdf_header=1&pdf_toggle_possible=1
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ORDER granting_ 26 Motion for Extension of Time to Produce the
Administrative Record to Plaintiff by Judge Wiley Y. Daniel on 1/26/16. Te
Only Entry(wydIc2, ) (Entered: 01/26/2016)

02/29/2016

Unopposed MOTION for Order to Present Supplemental Materials to the Court

by Plaintiff Dana Alix Zzyym. (Attachments: # 1 Proposed Order (PDF
Only))(Castillo, Paul) (Entered: 02/29/2016)

03/01/2016

MINUTE ORDER Granting 28 Plaintiff's Unopposed Motion for Order to
Present Supplemental Materials to the Court. by Judge Wiley Y. Daniel or
3/1/2016.(cmira) (Entered: 03/01/2016)

03/09/2016

Unopposed MOTION for Extension of Time to File Dispositive Motion and

Administrative Record by Defendants John Forbes Kerry, Sherman Portell.

(Attachments: # 1 Proposed Order (PDF Only))(Parker, Ryan) (Entered:
03/09/2016)

the

03/11/2016

31

ORDER granting 30 Motion for Extension of Time as follows: Deadline for|
Defendants Dispositive Motion and to File the Administrative Record: Mar
18, 2016; Deadline for Plaintiffs Opposition to Defendants Motion and

CrossMotion/Opening Brief (If Any): April 22, 2016; Deadline for Defendan

Reply Brief and Opposition to Plaintiffs CrossMotion/Opening Brief (If Any):

May 13, 2016; Deadline for Plaintiffs Reply Brief (If Any): June 3, 2016. by
Judge Wiley Y. Daniel on 3/11/16. Text Only Entry(wydIc2, ) (Entered:
03/11/2016)

)
>

s

03/11/2016

32

Utility Resetting Deadlines: Pursuant to the 31 Order, Motions due by

3/18/2016. SS Defendants Brief due by 4/22/2016. SS Plaintiffs Brief due
5/13/2016. SS Plaintiffs Reply Brief due by 6/3/2016. Text Only Entry (evd
(Entered: 03/11/2016)

by
na, )

03/11/2016

33

Utility Confirming Setting Deadlines: Corrected to show Administrative

Deadlines. Adm Defendants Brief due by 4/22/2016. Adm Plaintiffs Brief due

by 5/13/2016. Adm Plaintiff Reply Brief due by 6/3/2016. Text Only Entry
(evana, ) (Entered: 03/14/2016)

03/18/2016

ADMINISTRATIVE RECORD by Defendants John Forbes Kerry, Shermar
Portell. (Parker, Ryan) (Modified on 3/18/2016 edited the text to show the
Record as filed)(evana, ). (Entered: 03/18/2016)

Il

03/18/2016

MOTION for Judgment on the Administrative Record on Counts One and
and Motion to Dismiss Counts Three, Four, and Five by Defendants John
Forbes Kerry, Sherman Portell. (Parker, Ryan) (Entered: 03/18/2016)

Two

03/21/2016

36

NOTICE OF NONCOMPLIANCE WITH COURT RULES/PROCEDURES:
re: 35 MOTION for Judgment on the Administrative Record on Counts On
and Two and Motion to Dismiss Counts Three, Four, and Five :Ryan B. P3
has failed to comply with D.C.COLO.LCivR5.1(a) and 4.3(d) of the Electrg
Case Filing Procedures (Civil Cases), which mandate the correct form for
attorneys signature block. Failure in the future to follow these procedures
lead to mandatory CM/ECF training, or action by the court. (Text Only Ent
(evana, ) (Entered: 03/21/2016)

e
arker
nic
an
may
ry)

04/22/2016

BRIEF in Opposition to 35 MOTION for Judgment on the Administrative
Record on Counts One and Two and Motion to Dismiss Counts Three, Fo

ur,



https://ecf.cod.uscourts.gov/doc1/03906203703?caseid=159181&de_seq_num=68&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906260049?caseid=159181&de_seq_num=72&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916260050?caseid=159181&de_seq_num=72&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916261759?caseid=159181&de_seq_num=74&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906260049?caseid=159181&de_seq_num=72&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906275463?caseid=159181&de_seq_num=76&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916275464?caseid=159181&de_seq_num=76&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906275463?caseid=159181&de_seq_num=76&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916291652?caseid=159181&de_seq_num=84&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916291660?caseid=159181&de_seq_num=86&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916291660?caseid=159181&de_seq_num=86&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906348246?caseid=159181&de_seq_num=94&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916291660?caseid=159181&de_seq_num=86&hdr=1&pdf_header=1&pdf_toggle_possible=1
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and Five and Plaintiff Zzyym's Opening Brief in Support of Declaratory,
Injunctive, and Other Relief filed by Plaintiff Dana Alix Zzyym. (Attachmen
# 1 Exhibit 1)(Castillo, Paul) (Entered: 04/22/2016)

[S:

04/29/2016

Unopposed MOTION for Extension of Time to File Response/Reply as to
MOTION for Judgment on the Administrative Record on Counts One and
and Motion to Dismiss Counts Three, Four, and Five by Defendants John
Forbes Kerry, Sherman Portell. (Attachments: # 1 Proposed Order (PDF

Only))(Parker, Ryan) (Entered: 04/29/2016)

35
Two

05/02/2016

39

ORDER granting_38 Motion for Extension of Time to File Reply. The dead
for Defendants Reply Brief and Opposition to Plaintiffs CrossMotion/Open
Brief is May 25, 2016. The deadline for Plaintiffs Reply Brief is June 15, 2
by Judge Wiley Y. Daniel on 5/2/16. Text Only Entry(wydic2, ) (Entered:
05/02/2016)

ne

ing
D16

05/02/2016

40

Utility Resetting Deadlines: Adm Plaintiffs Cross Motion/Opening Brief du¢ by

5/25/2016. Adm Plaintiff Reply Brief due by 6/15/2016, pursuant to the
5/2/2016 39 Order. Text Only Entry (evana, ) (Entered: 05/20/2016)

05/25/2016

REPLY to Response to 35 MOTION for Judgment on the Administrative
Record on Counts One and Two and Motion to Dismiss Counts Three, Fo
and Five and Opposition to Plaintiff's Request for Judgment filed by

Defendants John Forbes Kerry, Sherman Portell. (Attachments: # 1 Affidayvit of

Bennett S. Fellows)(Parker, Ryan) (Entered: 05/25/2016)

05/26/2016

42

CASE REASSIGNED. Your AP case is at issue. Pursuant to D.C.COLO.LCivR

40.1 this case is assigned to Judge Richard P. Matsch. All future pleading
should be designated as 15-cv-02362-RPM. (Text Only Entry) (evana, )
(Entered: 05/26/2016)

[2)

05/26/2016

MEMORANDUM RETURNING CASE for reassignment by Judge Richard
Matsch. (ktera) (Entered: 05/26/2016)

P.

05/26/2016

CASE REASSIGNED pursuant to 43 Memorandum Returning Case. This
is reassigned to Judge R. Brooke Jackson. All future pleadings should be
designated as 15-cv-02362-RBJ. (Text Only Entry) (ktera) (Entered:
05/26/2016)

case

06/15/2016

REPLY Brief in Support of Declaratory, Injunctive, and Other Relief (Oral
Argument Requested) by Plaintiff Dana Alix Zzyym. (Castillo, Paul) (Enter
06/15/2016)

ed:

06/16/2016

46

MINUTE ORDER re;_45 Reply filed by Dana Alix Zzyym. The Court reque
that counsel jointly contact Chambers at Jackson_chambers@cod.uscour

5ts
ts.gov

or (303) 844-4694 within 14 days to schedule an Oral Argument. By Judge R.
Brooke Jackson on 6/16/16. Text Only Entry (rbjsec. ) (Entered: 06/16/2016)

06/24/2016

47

MINUTE ORDER: Oral Argument is scheduled for July 20, 2016 at 9:30 a
in Courtroom A 902 before Judge R. Brooke Jackson. By Judge R. Brookg
Jackson on 6/24/16. Text Only Entry (rbjsec. ) (Entered: 06/24/2016)

m.

D

07/15/2016

NOTICE of Entry of Appearance by Brian Leo Lynch on behalf of Dana Al
ZzyymAttorney Brian Leo Lynch added to party Dana Alix Zzyym(pty:pla)
(Lynch, Brian) (Entered: 07/15/2016)



https://ecf.cod.uscourts.gov/doc1/03916348247?caseid=159181&de_seq_num=94&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906359042?caseid=159181&de_seq_num=97&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916291660?caseid=159181&de_seq_num=86&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916359043?caseid=159181&de_seq_num=97&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906359042?caseid=159181&de_seq_num=97&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906403437?caseid=159181&de_seq_num=104&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916291660?caseid=159181&de_seq_num=86&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916403438?caseid=159181&de_seq_num=104&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916406048?caseid=159181&de_seq_num=110&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916406048?caseid=159181&de_seq_num=110&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916437975?caseid=159181&de_seq_num=116&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916437975?caseid=159181&de_seq_num=116&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916491197?caseid=159181&de_seq_num=123&hdr=1&pdf_header=1&pdf_toggle_possible=1
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07/20/2016

49

COURTROOM MINUTES/MINUTE ENTRY for proceedings held before
Judge R. Brooke Jackson: Oral Argument Hearing held on 7/20/2016.
ORDERED: Case is considered submitted and is TAKEN UNDER
ADVISEMENT. Court Reporter: Kara Spitler. (jdyne, ) (Entered: 07/20/201

6)

07/20/2016

50

AMENDED COURTROOM MINUTES/MINUTE ENTRY for proceedings
held before Judge R. Brooke Jackson: Amended re 49 COURTROOM
MINUTES/MINUTE ENTRY to reflect time in court, as indicated. Court
Reporter: Kara Spitler. (jdyne, ) Modified on 7/20/2016 (jdyne, ). (Entered:
07/20/2016)

07/27/2016

51

TRANSCRIPT of Hearing on Pending Motions held on 7-20-16 before Ju

Within seven calendar days of this filing, each party shall inform the
Court, by filing a Notice of Intent to Redact, of the party's intent to redact
personal identifiers from the electronic transcript of the court proceeding.
If a Notice of Intent to Redact is not filed within the allotted time, this
transcript will be made electronically available after 90 days. Please see tl
Notice of Electronic Availability of Transcripts document at
www.cod.uscourts.gov.<br> Transcript may only be viewed at the court py
terminal or purchased through the Court Reporter/Transcriber prior to the
day deadline for electronic posting on PACER. (kspit, ) (Entered: 07/27/20

Jackson. Pages: 1-57. <br> NOTICE — REDACTION OF TRANSCRIPTS|

ne

blic
90
16)

09/22/2016

|U'I
N

NOTICE by Plaintiff Dana Alix Zzyym (Castillo, Paul) (Entered: 09/22/201

)

10/14/2016

O
[@V)

MOTION to Withdraw as Attorney by Plaintiff Dana Alix Zzyym.
(Attachments: # 1 Proposed Order (PDF Only) On Motion to Withdraw as
Counsel for Plaintiff Dana Alix Zzyym)(Hackney, Thomas) (Entered:
10/14/2016)

10/17/2016

ORDER granting 53 Motion to Withdraw as Attorney. Attorney Thomas
George Hackney is withdrawn. By Judge R. Brooke Jackson on 10/17/16.
Only Entry(rbjsec. ) (Entered: 10/17/2016)

Text

11/22/2016

ORDER: case remanded for reconsideration. by Judge R. Brooke Jacksof

Opinion (jdyne, ). (Entered: 11/22/2016)

hon

11/22/16.(jdyne, ) Modified on 11/22/2016 designate as a Memorandum and

11/28/2016

Civil Case addministratively closed pursuant to the ORDER filed in this ca
11/22/16. Text Only Entry (jdyne, ) (Entered: 11/28/2016)

Se on

06/26/2017

Unopposed MOTION to Reopen Case by Plaintiff Dana Alix Zzyym.
(Attachments: # 1 Exhibit A, # 2 Proposed Order (PDF Only))(Castillo, Pa
(Entered: 06/26/2017)

S

)

06/27/2017

ORDER granting 57 Unopposed Motion to Reopen Case. By Judge R. Br
Jackson on 6/27/17. Text Only Entry (rbjsec. ) (Entered: 06/27/2017)

boke

07/03/2017

Unopposed MOTION for Leave to File Supplemental Complaint for
Declaratory, Injuctive and Other Relief by Plaintiff Dana Alix Zzyym.
(Attachments: # 1 Exhibit A — Proposed Supplemental Complaint)(Castillg
Paul) (Entered: 07/03/2017)

07/06/2017

60

ORDER granting 59 Unopposed MOTION for Leave to File Supplemental
Complaint for Declaratory, Injunctive and Other Relief. The Court requests
the Clerk of Court's Office docket the Supplemental Complaint at ECF No

5 that



https://ecf.cod.uscourts.gov/doc1/03916496373?caseid=159181&de_seq_num=126&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916496403?caseid=159181&de_seq_num=129&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916496373?caseid=159181&de_seq_num=126&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916507255?caseid=159181&de_seq_num=133&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916596748?caseid=159181&de_seq_num=135&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906633739?caseid=159181&de_seq_num=137&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916633740?caseid=159181&de_seq_num=137&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03906633739?caseid=159181&de_seq_num=137&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03916691125?caseid=159181&de_seq_num=141&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03907036595?caseid=159181&de_seq_num=145&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917036596?caseid=159181&de_seq_num=145&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917036597?caseid=159181&de_seq_num=145&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03907036595?caseid=159181&de_seq_num=145&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03907048114?caseid=159181&de_seq_num=152&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917048115?caseid=159181&de_seq_num=152&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03907048114?caseid=159181&de_seq_num=152&hdr=1&pdf_header=1&pdf_toggle_possible=1
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59-1. By Judge R. Brooke Jackson on 7/6/17. Text Only Entry (rbjsec. )
(Entered: 07/06/2017)

07/06/2017

SUPPLEMENT Complaint filed by Plaintiff Dana Alix Zzyym pursuant to 6
Order. (dkals, ) (Entered: 07/06/2017)

07/19/2017

Proposed Scheduling Order by Defendants John Forbes Kerry, Sherman
(Attachments: # 1 Proposed Order (PDF Only))(Parker, Ryan) (Entered:
07/19/2017)

(&)

Portell.

09/01/2017

BRIEFING SCHEDULE: Adm Plaintiffs Brief due by 10/10/2017. Adm
Defendants Brief due by 11/14/2017. Adm Plaintiff Reply Brief due by
12/15/2017. by Judge R. Brooke Jackson on 9/1/17. (jdyne, ) (Entered:
09/01/2017)

09/11/2017

ADMINISTRATIVE RECORD by Defendants John Forbes Kerry, Shermatr
Portell. (Attachments: # 1 AR Part 1, # 2 AR Part 2, # 3 AR Part 3, # 4 AR
4, #5 AR Part5,#6 AR Part 6, # 7 AR Part Z, # 8 AR Part 8, # 9 AR Part
10 AR Part 10, #11 AR Part 11, # 12 AR Part 12, # 13 AR Part 13, # 14 A
Part 14, #15 AR Part 15, # 16 AR Part 16, # 17 AR Part 17, # 18 AR Part
19 AR Part 19, # 20 AR Part 20, # 21 AR Part 21, # 22 AR Part 22, # 23 A
Part 23, #24 AR Part 24, # 25 AR Part 25, # 26 AR Part 26, # 27 AR Part
28 AR Part 28, # 29 AR Part 29, # 30 AR Part 30, # 31 AR Part 31, # 32 A
Part 32, # 33 AR Part 33, # 34 AR Part 34, # 35 AR Part 35, # 36 AR Part
37 AR Part 37, #.38 AR Part 38,_# 39 AR Part 39, # 40 AR Part 40, # 41 A
Part 41, #42 AR Part 42, # 43 AR Part 43, # 44 AR Part 44)(Parker, Ryan
Modified on 9/12/2017 to correct text (dkals, ). (Entered: 09/11/2017)

Part
9, #

R

18, #
R

27, #
R

36, #
R

~—

10/10/2017

PLAINTIFF'S OPENING BRIEF re 64 Administrative Record,,, by Plaintiff
Dana Alix Zzyym. (Castillo, Paul) (Entered: 10/10/2017)

11/07/2017

Unopposed MOTION for Extension of Time to File Response Brief by
Defendants John Forbes Kerry, Sherman Portell. (Attachments: # 1 Propd
Order (PDF Only))(Parker, Ryan) (Entered: 11/07/2017)

sed

11/08/2017

67

ORDER granting 66 Unopposed MOTION for Extension of Time to File
Response Brief. The response brief is now due by December 1, 2017, ang
reply brief due January 8, 2018. By Judge R. Brooke Jackson on 11/8/17.
Only Entry (rbjsec. ) (Entered: 11/08/2017)

1 the
Text

12/01/2017

DEFENDANT'S RESPONSE BRIEF re 64 Administrative Record,,, by
Defendants John Forbes Kerry, Sherman Portell. (Parker, Ryan) (Entered
12/01/2017)

12/19/2017

NOTICE of Change of Address/Contact Information by M. Dru Levasseur
(Levasseur, M.) (Entered: 12/19/2017)

01/08/2018

BRIEF Following The Department's Reconsideration of its Gender Policy
Plaintiff Dana Alix Zzyym. (Lynch, Brian) (Entered: 01/08/2018)

Py

01/09/2018

71

MINUTE ORDER re;_65 Administrative Record - Plaintiffs Opening Brief

filed by Dana Alix Zzyym. The Court directs that the parties jointly contact
Chambers at (303) 844-4694 or Jackson_chambers@cod.uscourts.gov t(
schedule an Oral Argument. By Judge R. Brooke Jackson on 1/9/18. Text

)
Only

Entry (rbjsec. ) (Entered: 01/09/2018)

10


https://ecf.cod.uscourts.gov/doc1/03917050548?caseid=159181&de_seq_num=156&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03907073547?caseid=159181&de_seq_num=158&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917073548?caseid=159181&de_seq_num=158&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917143711?caseid=159181&de_seq_num=160&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03907158009?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158010?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158011?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158012?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158013?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158014?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158015?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158016?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158017?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158018?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158019?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158020?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158021?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158022?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158023?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158024?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158025?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158026?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158027?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158028?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158029?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158030?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158031?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158032?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158033?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158034?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158035?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158036?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158037?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158038?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158039?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158040?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158041?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158042?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158043?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158044?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158045?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.cod.uscourts.gov/doc1/03917158046?caseid=159181&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
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MINUTE ORDER: An Oral Argument is set for May 29, 2018 at 9:00 a.m.
Courtroom A 902 before Judge R. Brooke Jackson. By Judge R. Brooke
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MOTION to Withdraw as Attorney Gorenberg, Hayley by Plaintiff Dana Ali
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ORDER granting_73 Motion to Withdraw as Attorney. Attorney Hayley Jill
Gorenberg is withdrawn. By Judge R. Brooke Jackson on 4/23/18. Text O
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ORDER granting 76 Unopposed MOTION for Leave to Cite Supplemental
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Authority in Support of 65 Administrative Record — Plaintiffs Opening Briet.
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COURTROOM MINUTES/MINUTE ENTRY for proceedings held before
Judge R. Brooke Jackson: Oral Argument Hearing held on 5/29/2018. Co
Reporter: Sarah Mitchell. (jdyne, ) (Entered: 05/29/2018)
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NOTICE of Entry of Appearance by Defendants John Forbes Kerry, Sherr
Portell (Takemoto, Benjamin) (Entered: 06/07/2018)
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MOTION to Withdraw as Attorney for Defendants by Defendants John Foli
Kerry, Sherman Portell. (Parker, Ryan) (Entered: 06/07/2018)
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ORDER granting 80 Motion to Withdraw as Attorney. Attorney Ryan Brad|
Parker is withdrawn. By Judge R. Brooke Jackson on 6/8/18. Text Only EI
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ey
ntry

06/13/2018

Alix ZzyymAttorney Ann Elizabeth Prouty added to party Dana Alix
Zzyym(pty:pla) (Prouty, Ann) (Entered: 06/13/2018)
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MOTION to Withdraw as Attorney by Plaintiff Dana Alix Zzyym.
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ORDER granting_83 Motion to Withdraw as Attorney. Attorney Brian Leo
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NOTICE - REDACTION OF TRANSCRIPTS: Within seven calendar
days of this filing, each party shall inform the Court, by filing a Notice of
Intent to Redact, of the party's intent to redact personal identifiers from
the electronic transcript of the court proceeding. If a Notice of Intent to
Redact is not filed within the allotted time, this transcript will be made

Son.
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electronically available after 90 days. Please see the Notice of Electronic
Availability of Transcripts document at www.cod.uscourts.gov.
Transcript may only be viewed at the court public terminal or purchased
through the Court Reporter/Transcriber prior to the 90 day deadline for
electronic posting on PACER. (smitc, ) (Entered: 06/29/2018)

08/17/2018

MOTION to Withdraw by Plaintiff Dana Alix Zzyym. (Attachments_# 1
Proposed Order (PDF Only))(Gordon, Demoya) (Entered: 08/17/2018)

08/20/2018

ORDER granting 86 MOTION to Withdraw by Plaintiff Dana Alix Zzyym.
Attorney Demoya Gordon is withdrawn. By Judge R. Brooke Jackson on
8/20/18. Text Only Entry (rbjsec.) (Entered: 08/20/2018)
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13

ORDER by Judge R. Brooke Jackson on 9/19/18. (jdyne, ) (Entered:
09/19/2018)
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33

FINAL JUDGMENT: the defendants are enjoined from relying upon its
binary—only gender marker policy to withhold the requested passport from
plaintiff. by Clerk on 9/19/18. (jdyne, ) (Entered: 09/19/2018)
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NOTICE of Change of Address/Contact Information by Benjamin Thomas
Takemoto (Takemoto, Benjamin) (Entered: 10/01/2018)
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ADVISORY NOTICE OF NONCOMPLIANCE WITH COURT
RULES/PROCEDURES:re: 90 Notice of Change of Address/Contact
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request through the Attorney Services Portal Account pursuant to
D.C.COLO.LAttyR 5(c) and 3.5 of the Electronic Case Filing Procedures (
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NOTICE OF APPEAL as to 89 Judgment by Defendants John Forbes Ker
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MOTION to Withdraw as Attorney Michael A. Ponto by Plaintiff Dana Alix
Zzyym. (Attachments: # 1 Proposed Order (PDF Only))(Ponto, Michael)
(Entered: 11/20/2018)
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No. 15-cv-02362-RBJ
DANA ALIX ZZYYM,
Plaintiff,
V.
MICHAEL R. POMPEDQ, in his official capacity as the Secretary of State; and
SHERMAN PORTELL, in his official capacity as the Director of the Colorado Passport Agency
for the United States Department of State,

Defendants.

ORDER

This matter is before the Court on the U.S. Department of State’s motion seeking
judgment on the administrative record on plaintiff Dana Zzyym’s Administrative Procedure Act
(“APA”) claims and dismissal of the claims contained within the remainder of Dana’s
Complaint. ECF No. 35. The case was administratively closed in November 2016 after | found
that the administrative record did not show that the Department’s decision-making process
resulting in the gender policy was rational. ECF Nos. 55-56. | remanded the case to the
Department for reconsideration of its policy. ECF No. 55. After reconsideration, the
Department reaffirmed the gender policy in May 2017, and in June 2017 | reopened the case.
The parties filed supplemental briefing with regard to the Department’s motion seeking judgment
on the administrative record and to dismiss. ECF Nos. 58, 65, 68.

After considering the briefings, oral argument, and relevant law, the Court determines

that (1) the Department’s gender policy is arbitrary and capricious under the APA, and (2) the
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denial of Dana’s passport application is in excess of the Department’s statutory authority (Counts
I and I1). Because the APA grants Dana relief, the Court need not resolve the motion to dismiss
on the constitutional claims or Dana’s claim under the mandamus act (Counts I, 1V, V).

I. BACKGROUND

Dana Alix Zzyym is an intersex individual.> ECF No. 1 at 11 (Complaint). In September
2014 Dana submitted an application for a United States passport. 1d. at §34. Instead of checking
the box labeled “M” for male or “F” for female on the application form, Dana instead wrote
“intersex” below the “sex” category. ECF No. 34 at 2 (Administrative Record). By separate
letter Dana informed the passport authorities that Dana was neither male nor female. 1d. at 4.
The letter requested “X” as an acceptable marker in the sex field to conform to International
Civil Aviation Organization (“ICAQO”) standards for machine-readable travel documents. ECF
No. 1 at 135.

It is undisputed that in every other respect Dana is qualified to receive a passport.
However, the application was denied (and has since been denied a second time). ECF No. 34 at
18; Administrative R. [Dkt. 64-01 through 64-44] [hereinafter “R.”], 79-80. Dana sued,
contending that the State Department’s denials of Dana’s application and its underlying binary-
only gender policy violate the APA, 5 U.S.C. § 706, as well as Dana’s due process and equal
protection rights under the Fifth Amendment of the U.S. Constitution. See generally ECF Nos.

1, 61 (Supplemental Complaint).

! Plaintiff explains: ““Intersex’ is an umbrella term used to describe a wide range of natural bodily
variations. Intersex people are born with sex characteristics that do not fit typical binary notions of bodies
designated ‘male’ or ‘female.” In some cases, intersex traits are visible at birth, while in others they are
not apparent until puberty. Some variations may not be visibly apparent at all.” Complaint, ECF No. 1,
at 11.

14
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Procedural History

The Department issued its initial denial of Dana’s passport application on September 24,
2014, explaining that “[t]he Department of State currently requires the sex field on United States
passports to be listed as ‘M’ or “F[,]’” and that the Department would be “unable to fulfill your
request to list your sex as “X.”” ECF No. 34 at 18. The Department nevertheless stated that it
would issue Dana a passport listing gender as “female,” which was the sex listed on the driver’s
license plaintiff submitted to prove Dana’s identity during the application process. 1d.
Alternatively, the Department explained that it could issue Dana a “male” passport if Dana
provided “a signed original statement on office letterhead from [Dana’s] attending medical
physician” in which the doctor attested to Dana’s “new gender.” 1d. at 19 (referencing 7 FAM
1300 App. M “Gender Change”).

Dana chose neither. Instead, Dana submitted a letter to the Department on December 18,
2014 appealing the Department’s decision. Id. at 29-30. Dana included with that appeal two
sworn documents by physicians from the United States Department of Veterans Affairs Medical
Center in Cheyenne, Wyoming (Dana served in the Navy) that verified Dana’s sex as
“intersex.”? Id. at 31-32. Dana also met with people at the Colorado Passport Agency (part of
the State Department) and informed them that Dana *“did not wish a passport to be issued . . .
unless it could be issued showing the sex as “X.”” Id.

The Department nevertheless denied Dana’s appeal on December 29, 2014, informing
Dana that the Department could not accommodate the request for the same reasons it stated in its
initial denial letter. 1d.; ECF No. 1 at 138. The Department explained that Dana could still

obtain a passport by reapplying and providing all required information on the passport

2 Dana also included a birth certificate that had been amended in 2012 to list Dana’s sex as “unknown.”
ECF No. 34 at 5; ECF No. 1 at 10.

15
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application form—that is, checking either the box “M” for male or “F” for female. ECF No. 34
at 36. On February 26, 2015 Dana requested that the Department once again reconsider its
decision or conduct a review hearing under 22 C.F.R. § 51.70(a). ECF No. 1 at 139. The
Department denied both requests on April 10, 2015. Id. at 140.

Dana subsequently brought suit against the Secretary of State, who is currently Michael
Pompeo,® and Sherman Portell, the Director of the Colorado Passport Agency, in their official
capacities on October 25, 2015. 1d. The Complaint asserted (1) that the Department’s conduct
was in violation of the APA because it was “arbitrary and capricious;” (2) that the conduct also
violated the APA because it exceeded the Department’s Congressionally delegated authority; (3)
that such action deprived plaintiff of due process in violation of the Fifth Amendment; (4) that it
similarly deprived plaintiff of equal protection in violation of the Fifth Amendment; and (5) that
the Court should issue a writ of mandamus to compel the Department to issue a passport
accurately reflecting plaintiff as intersex. Id. at 1148-95.

Several months later on March 18, 2016 defendants filed a motion seeking judgment on
the administrative record on plaintiff’s APA claims and dismissal of the claims contained within
the remainder of plaintiff’s Complaint. ECF No. 35. The Court held oral argument on that
motion on July 20, 2016. ECF No. 51 (Transcript). On November 26, 2016, | ruled that the
agency’s decision-making process was not rational based upon the evidence in the record and
remanded the case to the Department for reevaluation of its gender policy. Zzyym v. Kerry, 220
F. Supp. 3d 1106, 1114 (D. Colo. 2016).

In March 2017, while the Department was reevaluating the policy, Dana requested that

the Department issue a full-validity or temporary passport bearing an “X” or other third-gender

¥ Since the date this case was filed, the Secretary of State has changed three times and therefore so has the
named defendant in this case.

16
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marking in the sex field in order for Dana to attend an international conference. R. 67-69. The
Department refused to issue the temporary passport but noted that it would soon complete its
review of the policy. R. 75-76. On May 1, 2017 the Department denied Dana’s passport
application for a second time and issued a memorandum in which it explained its decision to
maintain the gender policy. R. 79-80, 82-90.

This case was reopened at Dana’s unopposed request, and as such the Department’s
motion seeking judgment on the administrative record on plaintiff’s APA claims and dismissal of
the claims contained within the remainder of Dana’s Complaint is ripe once more. ECF No. 35.
On July 6, 2017 Dana filed a supplemental complaint to reflect the May 2017 denial of Dana’s
passport application. ECF No. 61. As reflected in the supplemental complaint, Dana seeks
“injunctive relief and a judicial declaration that the State Department has exceeded its authority
under the Administrative Procedure Act (“APA”), 5 U.S.C. §706(2) and has violated the Fifth
Amendment to the U.S. Constitution through agency actions which occurred after October 25,
2015.” ECF No. 61 at 2.

In October 2017 Dana filed a brief regarding the Department’s May 2017 decision to
maintain the policy. ECF No. 65. The Department submitted the complete Administrative
Record, ECF No. 64, and filed a response to Dana’s brief. ECF No. 68. On June 29, 2018 the
Court heard oral argument regarding these briefs and the Department’s decision to maintain the
policy. ECF No. 85. The case has now been fully briefed and is ripe for review.

I1. STANDARD OF REVIEW
A. Motion for Judgment on the Administrative Record.
Under the APA, a court must “hold unlawful and set aside agency action, findings, and

conclusions” that it finds to be, among other things: (1) “arbitrary, capricious, an abuse of
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discretion, or otherwise not in accordance with law;” or (2) “in excess of statutory jurisdiction,
authority, or limitations, or short of statutory right[.]” 5 U.S.C. § 706(2)(A), (C). | discuss each
standard below.

1. “Arbitrary or Capricious” Standard.

Typically, “[a]n agency’s action is entitled to a presumption of validity, and the burden is
upon the petitioner to establish the action is arbitrary or capricious.” Sorenson Commc’ns, Inc. v.
F.C.C., 567 F.3d 1215, 1221 (10th Cir. 2009). Once agency action is challenged as arbitrary or
capricious, a district court reviews that action under the APA as if it were an appellate court.”
See Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 1580 (10th Cir. 1994). As part of the
appeal, the court “ascertain[s] whether the agency examined the relevant data and articulated a
rational connection between the facts found and the decision made.” Id. at 1574 (citing Motor
Vehicle Mfrs. Ass’n v. State Farm Mut. Ins. Co., 463 U.S. 29, 43 (1983)). That is, the court
“must determine whether the agency considered all relevant factors and whether there has been a
clear error of judgment.” 1d.

A court will set aside agency action “if the agency relied on factors which Congress has
not intended for it to consider, entirely failed to consider an important aspect of the problem,
offered an explanation for its decision that runs counter to the evidence before the agency, or is
so implausible that it could not be ascribed to a difference in view or the product of agency
expertise.” Id. (citing State Farm, 463 U.S. at 43) (internal quotation marks omitted).
Furthermore, “[b]ecause the arbitrary and capricious standard focuses on the rationality of an

agency’s decisionmaking process rather than on the rationality of the actual decision, it is well-

* As defendant explains, although in the District of Colorado a plaintiff or petitioner typically files the
opening brief when “appealing” a government agency’s decision under the APA, the parties have agreed
“with the Court’s approval, that defendants would file the first dispositive motion in this case,” and that
their motion would address the APA claims. ECF No. 35 at 6 n.1.

18
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established that an agency’s action must be upheld, if at all, on the basis articulated by the
agency itself.” 1d. at 1575 (citing State Farm, 463 U.S. at 50) (internal quotation marks and
brackets omitted).

2. “Excess of Authority” Standard.

Plaintiff also challenges the Department’s conduct under the APA as being in excess of
its Congressionally delegated authority. “Determination of whether the agency acted within the
scope of its authority requires a delineation of the scope of the agency’s authority and discretion,
and consideration of whether on the facts, the agency’s action can reasonably be said to be
within that range.” Olenhouse, 42 F.3d at 1574 (citing Citizens to Pres. Overton Park, Inc. v.
Volpe, 401 U.S. 402, 415-16 (1971)).

I11. ANALYSIS

Plaintiff seeks a passport marked “X” to comport with plaintiff’s intersex identity. Citing
its binary-only gender policy, the Department has refused. ° Plaintiff contends that the
government’s unwillingness to adapt to the needs of intersex individuals is arbitrary, capricious,
and not the result of rational decision making. Further, plaintiff contends that in contrast to
policies it has implemented for others such as transgender individuals, the refusal to issue
passports that reflect the gender of intersex people is of constitutional significance. Because the
APA disposes of the claims, I will not address the constitutional issues (Counts I11 and V).

A. APA Claims (Counts I and I1).

> I noted in my last order, and will note again here that the term “policy” is a bit of a misnomer. The
policy which the Department claims requires it to issue passports only marked “M” for male or “F” for
female is really a collection of rules pertaining to gender contained within the Foreign Affairs Manual.
See ECF No. 34 at 20-27 (citing 7 FAM 1310 Appendix M, 7 FAM 1320 Appendix M, 7 FAM 1330
Appendix M, 7 FAM 1340 Appendix M, 7 FAM 1350 Appendix M, 7 FAM 1360 Appendix M, 7 FAM
1370 Appendix M, 7 FAM 1380 Appendix M, 7 FAM 1390 Appendix M). These rules do not explicitly
state that the Department cannot issue a passport containing an alternative gender marking, and also do
not contemplate the existence of a gender other than male or female. Rather, they simply explain how the
Department deals with different issues related to gender on passport applications.

19



Case 1:15-Ce¥2 365RBID2Ba2REBNt DScLinfaled81/ZlEB0 SIS Chlagadd ofPye 20 of 36
Appellate Case: 18-1453 Document: 010110088017 Date Filed: 11/21/2018 Page: 21

1. The Policy is Arbitrary and Capricious, 5 U.S.C. § 706(2)(A)).

The APA empowers the Court to “hold unlawful and set aside agency action, findings,
and conclusions” that are “arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law[.]” 5 U.S.C. § 706(2)(A). Agency action is arbitrary and capricious if it is
not the product of reasoned decision making. This means, among other things, that an agency
must provide an adequate evidentiary basis for its action and consider all important aspects of the
problem before it.

As background: prior to 1976, passports issued by the Department did not include gender.
ECF No. 51 at 18. However, the Department changed course and added a male and female
checkbox. The applicant is required to choose one or the other. I1d. In my order dated
November 22, 2016 | found that the administrative record did not show that the Department’s
decision-making process that resulted in the gender policy was rational. ECF No. 55. The
reasons provided by the Department for the policy failed to show a reasoned decision-making
process and instead seemed to be ad hoc rationalizations for the binary nature of the gender field.
I remanded the case to the Department for reconsideration which, in effect, gave the Department
an additional chance to bolster the record and show that the policy making underlying the gender
policy was not arbitrary and capricious. The Department did indeed reconsider the policy, and it
submitted an eight-page memorandum explaining its rationale and pointing to the evidence it
relied upon in making its decision to deny Dana’s application once more. R. 82-90.

Now, for me to find that the Department’s policy making was not arbitrary and
capricious, the May 2017 memorandum must display something more than what was before me
in November 2016 that explains how and why the policy was created. In the Department’s

memorandum, the Department first notes that it is aware that some countries and the
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International Civil Aviation Organization (the UN agency that sets forth passport specifications)

provide for the issuance of travel documents bearing an “X” in addition to “M” or “F”. R. 82.

The Department then provides five reasons for the gender policy:

1.

Sex Data Point Ensures Accuracy and Verifiability of Passport Holder’s
Identity: The policy is necessary to ensure that the information contained in US
passports is accurate and verifiable, thus ensuring the integrity of the US passport as
proof of identity and citizenship. Because the Department relies on third-party
documentation issued by state, municipal, and/or foreign authorities who largely do
not allow gender identifiers other than male or female to determine an applicant’s
identity, the Department would have a more difficult job verifying the identity of a
passport holder if a gender aside from male or female was used.

Sex Data Point is Used to Determine Applicant’s Eligibility to Receive Passport:
The policy is necessary because the sex of a passport applicant (male or female) is a
vital data point in determining whether someone is entitled to a passport. In order to
determine whether an applicant is eligible to receive a passport, the Department must
data-match with other law enforcement systems. Because “all such agencies
recognize only two sexes,” the Department’s continued use of a binary option for the
sex data point is the most reliable means to determine eligibility.

Consistency of Sex Data Point Ensures Easy Verification of Passport Holder’s
Identity in Domestic Contexts: The policy is necessary to ensure that a passport can
be used as a reliable proof of identity within the United States. The introduction of a
“new, third sex option in US passport applications and Passport data systems could
introduce verification difficulties in name checks and complicate automated data
sharing among these other agencies.” The Department believes that this would
“cause operational complications.”

There is No Generally Accepted Medical Consensus on How to Define a Third
Sex: The policy is necessary because there is no generally accepted medical
consensus as to how to define a third sex, making it unreliable as a component of
identity verification. “Although the Department acknowledges that there are
individuals whose gender identity is neither male nor female, the Department lacks a
sound basis on which to make a reliable determination that such an individual has
changed their sex to match that gender identity.”

Altering Department System Would Be Expensive and Time-Consuming: The
policy is necessary because changing it would be inconvenient.

Looking at the proffered reasons and cited evidence provided by the Department, I find that the

Department’s decision is arbitrary and capricious. | will address each of the Department’s
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proffered reasons and explain why in my judgment they do not show that the gender policy is the
product of a rational decision-making process.
I. Reasons One through Three Fail to Show Rational Decision Making

Reasons one through three essentially boil down to the same argument—the Department
needs to maintain the binary gender classification system for passports because this will ensure
accuracy and reliability in cross-checking gender data with other identity systems. R. 82-86.
The Department notes that the binary system is important at two points: (1) when determining if
an applicant is eligible to receive a passport, and (2) when a passport holder seeks to use their
passport as proof of identity. Id. After reviewing the memorandum and administrative record, I
find that the Department failed to add any substantive arguments or evidence that wasn’t
previously before the Court when | rejected this argument in my November 2016 Order.

In that order, | noted that the Department’s argument that the binary gender policy helped
to ensure the accurate identification of passport applicants/holders failed when one looked deeper
at the evidence in the administrative record. For example, I noted that the Department
undermined its purported rationale when it informed Dana that Dana could receive a male
passport if Dana provided a physician’s letter attesting to that gender, even though Dana’s
Colorado driver’s license listed Dana’s gender as female. ECF No 55 at 10. The Department
has established policies in place that passport specialists and consular officers must follow
“when an applicant indicates a gender on the *sex’ line on the passport application with
information different from some or all of the submitted citizenship and/or identity evidence[,]”
R. 178; 7 FAM 8 1310 App. M. By allowing this means of gender designation on the passport,
the Department made it apparent that it did not actually rely on other jurisdictions’ gender data to

verify passport applicants’ identities to the extent it argued.

10
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Further, I noted that the administrative record included evidence that “not every law
enforcement record from which data is input to this system designates an individual’s sex,” and
“a field left blank in the system is assumed to reflect that the particular datum is unknown or
unrecorded.” ECF No. 55 at 10 (citing declaration of Bennet Fellows, Division Chief at the
Department). Therefore—in addition to the Department’s admission that gender is just one of
many fields used to crosscheck a passport applicant/holder’s identity with other systems (other
fields include one’s social security number, date of birth, name, etc.)—the Department also
admitted that in some systems the gender field isn’t even used or reliable. As such, I held the
Department’s insistence that a binary gender data option is necessary to ensure accuracy and
reliability simply was not the case under the evidence provided and therefore was insufficient to
show that the policy was the product of rational decision making.

Since that decision, the only “new” evidence in the record on this point cuts against the
Department. Joining multiple countries and the International Civil Aviation Organization’s
recognition of a non-binary gender classification system, at least four U.S. states and territories
now issue identification cards with a third gender option.® The Department was on notice of this
when it reconsidered its policy.” As such, the Department’s insistence that a binary gender
system is necessary to accurately and reliably crosscheck a passport applicant/holder’s identity
ignores the reality that some American passport applicants will have gender verification

documents that exclusively list a gender that is neither female nor male.

® These U.S. states are Washington, Oregon, California, and the District of Columbia. Further, at oral
argument in June 2018, Dana represented that New York issued a birth certificate stating “intersex” in the
sex field. See ECF No. 85 at 7.

’ See R. 189 (Department’s acknowledgment that other jurisdictions considering non-binary gender
policy).

11
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As support to its May 2017 letter, the Department offers a “History of the Designation of
Sex in U.S. Passports,” to explain the basis for its 1976 decision to add a requirement that
applicant’s designate either “male” or “female” in passport applications. R. 87-90. This brief
history explained that the decision to add a sex marker to passport applications was made under
the direction of the International Civil Aviation Organization (ICAQO), which commissioned a
panel of passport experts to address border security concerns resulting from the increase in
international air travel. Apparently, the data field of “SEX (M-F)” was recommended because
experts thought “[that with] the rise in the early 1970s of unisex attire and hairstyles,
photographs had become a less reliable means for ascertaining a traveler’s sex.” R. 88. Ina
1974 report “an ICAO panel confirmed that a holder’s sex should be included on passports
because names did not always provide a ready indication, and appearances from the passport
photograph could be misleading.” Id. Though this still doesn’t answer the question of why a
traveler’s sex needed to be ascertained, the Department notes that at the time there was no
consideration of a third sex marker as the passport book was based on the technical
specifications of the ICAQ, and the ICAO specified only male and female. Id.

But as noted already, the ICAO standards for machine-readable travel documents now
specify that sex should be designated by “the capital F for female, M for male, or X for
unspecified.” ECF 1 § 35; ICAO Document 9303, Machine Readable Travel Documents, at IV-
14 (7th ed. 2015) at 14. The Department does not explain its departure from adherence to this
standard.

Overall, in these three rationales, the Department argues that the purpose of the sex
designation on the passport is to ensure the accuracy and integrity of the document. The

Department has maintained that the male and female markers “help identify the bearer of the
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document, and ensure that the passport remains reliable proof of identification.” ECF 35 at 24.
Dana submitted multiple medical certifications from licensed physicians attesting that she is
neither male nor female, but intersex. Dana’s Complaint describes invasive and unnecessary
medical procedures that doctors subjected Dana to as a child that attempted but failed to change
Dana’s intersex nature. ECF 1 § 15. 1find that requiring an intersex person to misrepresent their
sex on this identity document is a perplexing way to serve the Department’s goal of accuracy and
integrity. In sum, taking the Department’s proffered rationales that | previously determined were
inadequate with the new evidence in the administrative record regarding the growing body of
jurisdictions that allow for a non-binary gender marker, I find that the Department failed to show
that its decision-making process regarding the policy was rationale.
ii. Reason Four Fails to Show Rational Decision Making

The Department’s fourth asserted reason for maintaining the binary gender policy also
fails. The Department argues that the policy is necessary because there is no generally accepted
medical consensus as to how to define a third sex, making it unreliable as a component of
identity. R. 85. However, by its own regulations, the Department relies upon a medical
authority which plainly recognizes a third sex. See 7 FAM 81310(b). The Department defers to
the medical “standards and recommendations for the World Professional Association for
Transgender Health (WPATH), recognized as the authority in this field by the American Medical
Association (AMA),” 7 FAM 8§1310(b) App. M. WPATH recognizes a third sex. R. 646-763.
In addition, the administrative record includes the opinions of three former U.S. Surgeons
General and the American Medical Association Board of Trustees that describe non-binary sex
categories. ECF No. 65 at 13-14. The Department recognizes that it is medically established

that an intersex person is born with mixed or ambiguous markers of sex that do not fit into the
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typical notions of either male or female bodies. 7 FAM §1360 App. M; R. 185, 605, 765. The
Department’s uncertainty about how it would evaluate persons “transitioning” to a third sex
misses the ball — intersex people are born as they are.

In the May 2017 letter, the Department highlights that it is unable to recognize a third
gender “partly due to the lack of consensus of what it means, biologically, for an individual to
have a sex other than male or female.” R 86. However, the information relied upon in the
administrative record also reflect a lack of consensus as to how individuals born intersex could
be classified as either “male” or “female,” R. 947-65. % This has not prevented the Department
from requiring intersex people to elect, perhaps at random, as it doesn’t seem to matter to the
Department which one of those two categories Dana chooses. Even if the Court ignored the
Department’s deference to the WPATH, the justification that there is a lack of medical
consensus, whereby “there are a number of genetic, hormonal and physiological conditions in
which an individual is not easily classified as male or female,” R. 86, still fails to account for
why the binary sex designation is preferable.

Taking this evidence together, the Department’s argument that the gender policy is
necessary because there is no medically accepted consensus regarding a third sex is not rational

and fails.

® Moreover, Plaintiff offers evidence of the potential harmful effects of forcing an arbitrary binary
classification upon people born intersex. ECF. 65 at 14. Re-Thinking Genital Surgeries on Intersex
Infants, Elders, Satcher and Carmona (October 26, 2016), at http://www.palmcenter.org/wp-
content/uploads/2017/06/Re-Thinking-Genital-Surgeries-1.pdf (“[A] consensus is emerging that
concludes that children born with atypical genitalia should not have genitoplasty absent a need to ensure
physical functioning.”). Dana’s Complaint reflects that attempts to sort intersex individuals into the
categories of “male” or “female” upon birth have resulted in unnecessary and painful medical surgeries
and harm to intersex individuals.

14
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Iii. Reason Five is not Sufficient

Finally, the Department arrives at what this Court suspects is the real reason that the
Department has been so resistant to adding a third gender option to passports: money and time.
The Department argues that switching the existing data systems—which are currently incapable
of printing a passport that reflects a gender option other than “M” or “F”—would be
considerably costly and timely. R. 86. However, the Department admits that it has not
undertaken a level of effort (LOE) estimation on the time and cost that it would take to add the
third sex designation option to the U.S. passport biodata page. Id. This does not ring of a
rational decision. Without record evidence of or even an attempt at determining the time, cost,
or coordination necessary, the Court cannot defer to the Department’s claims of administrative
convenience. See, e.g., Plyer v. Doe, 457 U.S. 202, 227-28 (1982) (“There is no evidence in the
record suggesting . . . any significant burden on the State’s economy.”). True, common sense
would tell anyone that altering a system will necessary involve some effort and money.
However, the Department’s rational here is the product of guesswork rather than actual analysis,
and it does not rise to the level of reliable evidence that is needed to show that the Department’s
policymaking was rational.

In sum, the Department added very little to the evidence and explanations that were
before this Court in November 2016 when | determined that the Department’s policymaking was
not the product of rational decision making. Even with the new memorandum and proffered
reasons, | again find that the gender policy is arbitrary and capricious and not the product of

rational decision making.
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2. The Denial of Dana’s Passport Application Exceeds the Authority Delegated to
the Department by Congress, 5 U.S.C. 8 706(2)(C)).

Dana challenges the policy under a second provision of the APA, section 706(2)(C),
which empowers the Court to “hold unlawful and set aside agency action, findings, and
conclusions” that are “in excess of statutory jurisdiction, authority, or limitations, or short of
statutory right.” 5 U.S.C. 8 706(2)(C). Dana argues that the Department is acting beyond its
authority in denying the option for a non-binary gender option on the passport application. ECF
No. 1 at 14-15.

The Department has the power to issue passports under the Passport Act of 1926 “under
such rules as the President shall designate and prescribe for and on behalf of the United States.”
22 U.S.C. 8 2114a; see Exec. Order 11295. While this grant of authority does not expressly
authorize the denial of passport applications nor specify particular reasons that passports may be
denied, the Supreme Court has construed this power broadly. Defendant and plaintiff refer to the
Supreme Court cases of Kent v. Dulles and Haig v. Agee to resolve the question of whether the
Department is acting outside of its authority in withholding a passport from Dana.

Haig held that the Secretary has the power to deny passports for reasons not specified in
the Passport Act. Haig v. Agee, 453 U.S. 280, 290 (1981). Haig concerned the Department’s
revocation of a former employee of the CIA’s passport engaging in activities. There, the
Supreme Court examined historical practices to conclude that the Executive did have “authority
to withhold passports on the basis of substantial reasons of national security and foreign policy,”
and that legislative history confirmed congressional recognition and of this power. Id. at 293. In
Kent v. Dulles, the Supreme Court examined whether the Secretary of State had the authority to

deny a passport based on suspicions that the passport applicant was a communist. Though the
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Court concluded that the Secretary of State did not have authority to promulgate regulations
denying passports to persons suspected of being communist, it also emphasized that the
Department had a long history of exercising the power to deny passport applications based on
grounds related to “citizenship or allegiance on the one hand or to criminal or unlawful conduct
on the other.” Id. at 127-28. Here, we don’t have a case where the passport applicant is being
denied on grounds related to national security, foreign policy, citizenship, allegiance, or criminal
or unlawful conduct. Indeed, 22 C.F.R § 51.60 identifies a number of discretionary and
mandatory reasons that a passport can be denied, and these provisions relate to such grounds.
None of the provisions setting forth reasons for mandatory and discretionary restrictions of
passports in 22 C.F.R. § 51.60 apply to Dana. ECF No. 61 at 23. “It is beyond dispute that the
Secretary has the power to deny a passport for reasons not specified in the statutes,” Haig at 281;
however a reason must be given, and Kent and Haig both hold that it must also be a good one.
The authority to issue passports and prescribe rules for the issuance of passports under 22
U.S.C. § 211a does not include the authority to deny an applicant on grounds pertinent to basic
identity, unrelated to any good cause as described in Kent and Haig. The Department contends
that it was acting within its authority in requiring every applicant to fully complete the passport,
see 2 C.F.R. 851.20(a). ECF No. 41 at 5. | agree, but Dana does not take issue with the
regulation that requires fully completing a passport application. Dana’s issue is that there is not
an option on the passport application that does not require Dana to untruthfully claim to be either
male or female. ECF No. 61 1 26. | have already held that the Department has acted arbitrarily
and capriciously in maintaining a gender policy that requires Dana to inaccurately select M or F,
when the administrative record does not provide a rational basis for this requirement. Because

neither the Passport Act nor any other law authorizes the denial of a passport application without
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good reason, and adherence to a series of internal policies that do not contemplate the existence
of intersex people is not good reason, the Department has acted in excess of its statutory
jurisdiction.

3. Injunctive Relief

In addition to declaratory judgment that defendant is in violation of the Administrative
Procedure Act, plaintiff’s requested relief includes an injunction “permanently restrain[ing] or
enjoining Defendants from relying upon its male-or-female, binary-only gender maker policy to
withhold the requested passport from Dana or any other individual.” ECF No. 1 at 21. Because
Dana is the only plaintiff in this case, | will only evaluate this request for relief with regards to
Dana.

Section 706(1) of the Administrative Procedure Act directs a reviewing court to “compel
agency action unlawfully withheld or unreasonably delayed.” Section 706(2)(A) directs the
court to “hold unlawful and set aside agency action, findings, and conclusions found to be
arbitrary, capricious, and abuse of discretion, or otherwise not in accordance with law,” and
section 706(2)(C) directs the court to do the same with those “in excess of statutory jurisdiction,
authority, or limitations, or short of statutory right.” This Court has already given the
Department an opportunity to shore up the record and show that its decision to deny Dana
Zzyym a passport was the result of rational decision making. For the reasons explained above,
the Department failed to do so. Dana has been pursuing a passport for close to four years now. |
grant Dana’s request for injunctive relief and enjoin the Department from relying upon its

binary-only gender marker policy to withhold the requested passport from Dana.
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B. Plaintiff’s Claims for Mandamus Relief (Count V)

The grant of a writ of mandamus under 28 U.S.C.A. § 1361 requires a showing that no
other adequate remedy is available. See Rios v. Ziglar, 398 F. 3d 1201, 1206 (10th Cir. 2005);
Mt. Emmons Mining co. v. Babbitt, 117 F.3d 1167, 1170 (10th Cir. 1997). Here, relief is
available under the APA, and the available remedy under both statutes is essentially identical.
See, e.g., Mt. Emmons Min. Co. 117 F. 3d at 1170; Estate of Smith v. Heckler, 747 F.2d 583, 591
(10th Cir. 1984) (citing Carpet, Linoleum & Resilient Tile Layers, Local Union No. 419, Bhd. of
Painters & Allied Trades, AFL-CIO v. Brown, 656 F.2d 564, 567 (10th Cir. 1981)) (* ... 28
U.S.C. 8§ 1331 gives the district court jurisdiction to issue a mandatory injunction. The
injunctive remedy is provided for by the Administrative Procedure Act, 5 U.S.C. § 706(1), where
a court reviewing agency action is authorized to ‘compel agency action unlawfully withheld.’
Thus, . . . we concluded that a mandatory injunction is essentially in the nature of mandamus,
and jurisdiction can be based on either 28 U.S.C. § 1361, §1331, or both.”).

Ordering the defendant to issue the passport is, in substance, the same as enjoining the
defendant from relying on its binary gender policy to withhold a passport, since that is the only
basis on which the defendant has acted. Technically, however, because injunctive relief is
available under the Administrative Procedure Act, and this relief is essentially identical to a writ
of mandamus, the Court need not issue a writ of mandamus. Also, because the Administrative
Procedure Act grants plaintiff relief, I will not proceed to the constitutional claims in Counts 111

and 1V.
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CONCLUSION AND ORDER
I find that the administrative record does not show that the decision making process that
resulted in the policy in question was rational. The withholding of the passport from Dana
Zzyym is in excess of statutory authority. Recognizing the unreasonable delays Dana has faced
in the issuance of a passport with an intersex marker, the Court enjoins the Department from
relying upon its binary-only gender marker policy to withhold the requested passport from Dana.
DATED this 19th day of September, 2018.

BY THE COURT:

rabsptomn

R. Brooke Jackson
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 15-cv-02362-RBJ
DANA ALIX ZZYYM,
Plaintiff,
V.
MICHAEL R. POMPEDQ, in his official capacity as the Secretary of State; and
SHERMAN PORTELL, in his official capacity as the Director of the Colorado Passport

Agency for the United States Department of State,

Defendants.

FINAL JUDGMENT

In accordance with the orders filed during the pendency of this case, and

pursuant to Fed. R. Civ. P. 58(a), the following Final Judgment is hereby entered.

Pursuant to the ORDER [ECF No. 88] of Judge R. Brooke Jackson entered on
September 19, 2018, itis

ORDERED that the administrative record does not show that the decision making
process that resulted in the policy in question was rational. Itis

FURTHER ORDERED that the withholding of Dana Zzyym'’s passport is in
excess of statutory authority. Itis

FURTHER ORDERED that the defendants are enjoined from relying upon its

binary-only gender marker policy to withhold the requested passport from Dana Zzyym.
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Dated at Denver, Colorado this 19" day of September, 2018.

FOR THE COURT:
JEFFREY P. COLWELL, CLERK

By: s/ J. Dynes

J. Dynes
Deputy Clerk
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 15-cv-02362-RBJ
DANA ALIX ZZYYM,

Plaintiff,
V.

MICHAEL R. POMPEQ, in his official capacity as Secretary of State, and
STEVEN J. MULLEN, in his official capacity as the Director of the Colorado Passport Agency
for the U.S. Department of State,

Defendants.

NOTICE OF APPEAL

Notice is hereby given that Defendants Michael R. Pompeo, in his official capacity as
Secretary of State, and Steven J. Mullen, in his official capacity as the Director of the Colorado
Passport Agency for the U.S. Department of State, appeal to the United States Court of Appeals
for the Tenth Circuit from this Court’s Final Judgment of September 19, 2018, ECF No. 89, entered

pursuant to the Court’s order of the same day, ECF No. 88.

Dated: November 19, 2018 Respectfully submitted,

JOSEPH H. HUNT
Assistant Attorney General

JASON R. DUNN
United States Attorney

ANTHONY J. COPPOLINO
Deputy Director

s/ Matthew Skurnik
MATTHEW SKURNIK
(NY Bar # 5553896)
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BENJAMIN T. TAKEMOTO

(DC Bar # 1045253)

Trial Attorneys

United States Department of Justice
Civil Division, Federal Programs Branch
1100 L St NW

Washington, DC 20005

Phone: (202) 616-8188

Fax: (202) 616-8470

E-mail: matthew.skurnik@usdoj.gov

Attorneys for Defendant
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UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

OFFICE OF THE CLERK

Byron White United States Courthouse
1823 Stout Street
Denver, Colorado 80257
(303) 844-3157

Elisabeth A. Shumaker Chris Wolpert
Clerk of Court November 21, 2018 Chief Deputy Clerk

Mr. Matthew Charles Skurnik

U.S. Department of Justice

Civil Division, Commerical Litigation Branch
1100 L Street, NW

Washington, DC 20005

Mr. Benjamin Thomas Takemoto
U.S. Department of Justice

20 Massachusetts Ave., NW
Washington, DC 20530-0000

RE: 18-1453, Zzyym v. Pompeo, et al
Dist/Ag docket: 1:15-cv-02362-RBJ

Dear Counsel:

The court has received and docketed your appeal. Please note your case number above.
Copies of the Tenth Circuit Rules, effective January 1, 2018, and the Federal Rules of
Appellate Procedure, effective December 1, 2017, may be obtained by contacting this
office or by visiting our website at http://www.cal0.uscourts.gov. In addition, please note
all counsel are required to file pleadings via the court’s Electronic Case Filing (ECF)
system. You will find information regarding registering for and using ECF on the court’s
website. We invite you to contact us with any questions you may have about our
operating procedures. Please note that all court forms are now available on the court’s
web site.

Attorneys must complete and file an entry of appearance form within 14 days of the date
of this letter. See 10th Cir. R. 46.1(A). Pro se parties must complete and file the form
within thirty days of the date of this letter. An attorney who fails to enter an appearance
within that time frame will be removed from the service list for this case, and there may
be other ramifications under the rules. If an appellee does not wish to participate in the
appeal, a notice of non-participation should be filed via ECF as soon as possible. The
notice should also indicate whether counsel wishes to continue receiving notice or service
of orders issued in the case.


http://www.ca10.uscourts.gov/
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You are required to file a docketing statement within 14 days of filing the notice of
appeal. If you have not yet filed that pleading, you should do so within 14 days of the
date of this letter. Please note that under 10th Cir. R. 3.4(B), the appellant is not limited
to the issues identified in his docketing statement and may raise other appropriate issues
in the opening brief.

In addition to the docketing statement, all transcripts must be ordered within 14 days of
the date of this letter. If no transcript is necessary, you must file a statement to that effect.

Appellant is not required to file a designation of record, but will be required to file an
appendix with appellant’s opening brief. See 10th Cir. R. 10.2(B) and 30.1.

Appellant must file an opening brief and appendix within 40 days after the date on which
the district clerk notifies the parties and the circuit clerk that the record is complete for
purposes of appeal. See 10th Cir. R. 31.1(A)(1). Motions for extension of time to file
briefs and appendices must comply with 10th Cir. R. 27.1 and 27.5. These motions are
not favored.

Briefs must satisfy all requirements of the Federal Rules of Appellate Procedure and
Tenth Circuit Rules with respect to form and content. See specifically Fed. R. App. P. 28
and 32 and 10th Cir. R. 28.1, 28.2 and 32, as well as 31.3 when applicable. In addition,
we encourage all counsel, as applicable, to be familiar with 10th Cir. R. 46.4(B). Seven
hard copies of briefs must be provided to the court within two days of filing via the
court’s Electronic Case Filing system. See 10th Cir. R. 31.5 and the court’s CM/ECF
User’s Manual. Appendices must satisfy the requirements of Fed. R. App. P. Rule 30 and
10th Cir. R. 30.1(A) through (F). Appendix volumes submitted under seal must be
accompanied by a separate motion to seal. See 10th Cir. R. 30.1(D)(6). As of January 1,
2015, all appendices must be filed electronically, and a single hard copy provided to the
court within two days of filing via the court’s Electronic Case Filing system. See 10th
Cir. R. 30 as well as the court’s CM/ECF User’s Manual. Counsel are encouraged to
utilize the court’s Briefing & Appendix checklist when compiling their briefs and
appendices.


http://www.ca10.uscourts.gov/sites/default/files/clerk/2016%20ECF%20User%27s%20Manual.pdf
http://www.ca10.uscourts.gov/sites/default/files/clerk/2016%20ECF%20User%27s%20Manual.pdf
http://www.ca10.uscourts.gov/sites/default/files/clerk/2016%20ECF%20User%27s%20Manual.pdf
http://www.ca10.uscourts.gov/sites/default/files/clerk/brief%20checklist_0.pdf
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Please contact this office if you have questions.

Sincerely,

Elisabeth A. Shumaker
Clerk of the Court

cc: Paul David Castillo
Emily Elizabeth Chow
Jessica Marie Kunevicius
M. Dru Levasseur
Michael Allen Ponto
Ann E. Prouty
Camilla Taylor

EAS/lab



