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IN THE UNITED STATES DISTRICT COURT 1 3 5/18/20_16 Email from William Schiffbauer to 41
J.P. Wieske and Dan Schwartzer
FOR THE WESTERN DISTRICT OF WISCONSIN 2
4 6/22/2016 Correspondence Memorandum to the 42
3 Group Insurance Board from Tara Pray,
Subject: Guidelines Contract and Uniform
ALINA BOYDEN and 4 Benefits Changes for 2017
SHANNON ANDREWS, 5 5 Group Insurance Board Draft Minutes, 43
July 12, 2016
Plaintiffs, 6 i i i
6 12/8/2016 Voicemail from J.P. Wieske; 51
7 12/8/2016 Email from Lisa Ellinger to
-Vs- Case No. 17-CV-264 Bob_Conlin, John Voelker and David Nispel,
8 197875516 Enartcharn batween Lesa EVlY
mail chain between Lisa inger
STATE OF WISCONSIN DEPARTMENT 9 and Sara Brockman, Subject: Message fro%
OF EMPLOYEE TRUST FUNDS, et al., J.P. Wieske and Requested Memos:
10 Agenda & Memos
Defendants. 11 7 July 13 and 14, 2016, Email exchange 53
between Lisa Ellinger and_Herschel Day,
12 Subject: Follow-up questions; and_
7/14/2016 Email exchange between Lisa
13 EIIIBQ?F a?d Eléeen Madlgwferé\cheld
iti arabell, Tara Pray and Je ogardus,
Deposition of J.P. WIESKE, 14 Subject: Follow—u% guestions 9
taken at the instance of the Plaintiffs, under and 15 s 8/17/2016 Email from J.P. Wieske to 54
Jennifer Stegall, Sub{ect: Corres,
L 16 with attached 8/12/2016 Correspondence
pursuant to the Federal Rules of Civil Procedure, Memorandum to the Group Insurance Board
17 Erom %aratBrgcgmaE, 8/&0/2016dW|S%0n%an
- epartment of Justice Memorandum to the
before Peggy S. Christensen, RPR, CRR, CRC, and 18 Grgup Insurance Board from Andy Cook,
19 8eputy AtgorneyMGeneraé, agd %ﬁlléZOlG
- - - orrespondence” Memorandum to_the Group
Notary Public in and for the State of Wisconsin, at the Insurance Board from David Nispel and
20 Diana Felsmann
offices of the State of Wisconsin Department of Justice, 21 o9 Group Insurance Board Draft Minutes, 60
; R ; R August 16, 2016
17 West Main Street, Madison, Wisconsin, on 22 ) )
10 8/16/2016_and 10/24-27/2016 Email chain 62
R R 23 between J.P. Wieske, Diane Dambach, Rebecca
May 30, 2018, commencing at 9:05 a.m. and ending at Rebholz, and Jennifer Stegall, Subject:
24 Nondiscrimination and gender
1-05 discrimination, Sex Reassignment Surgery,
05 p.m. 25 and Sex Reassignment Surgery - Revised
Page 2 Page 4
1 APPEARANCES 1 11 Group of email correspondence between Diane 65
Dambach, and J.P ieske, and others, Re:
2 HAWKS QUINDEL, S.C., bK 2 OCI Tracking of Gender Related Complaints
NICHOLAS E._FAIRWEATHER,
3 409 East Main Street, 3 12 9/28/2016 Email from J.P. Wieske to 68
Madison, Wisconsin 53703 o Bonnie Cyganek, Subject: Gl
4 appeared on behalf of the Plaintiffs; 4 ]
13  11/1/2016 Email exchange between _ 72
5 5 J_P. Wieske and Brian Webb, Subject: Got
AMERICAN CIVIL LIBERTIES UNION FOUNDATION, by Your Message
6 JOHN A. KNIGHT, 6
ACLU_Foundation, B 14  12/8/2016 Correspondence Memorandum to the 77
7 Lesbian Gay Bisexual Transgender Project, 7 Group Insurance Board from Sara Brockman
150 North Michigan Avenue, Suite 600, Subject: Discussion and Consideration o
8 Chicago, Illinois 60601 o 8 2017 _Uniform Benefits - HHS
9 appeared on behaif of the Plaintiffs. 9 Nondiscrimination Rule
15 Group Insurance Board Draft Minutes, 78
10 STATE OF WISCONSIN DEPARTMENT OF JUSTICE, by 10 December 13, 16
COLIN T. ROTH and STEVEN C. KILPATRICK,
11 17 West Main Street, 11 16  12/29/2016 Correspondence Memorandum to the 85
Madison, Wisconsin 53707 Group Insurance Board from David Nispel,
12 appeared on behalf of the Defendants. 12 Subject: 2017 Uniform Benefits and
Services Related to Gender Reassignment or
13 } } } 13 Sexual Transformation - HHS
14 Also Present: David Nispel, Diana Felsmann 14 Nondiscrimination Rule
17 Group Insurance Board Draft Minutes, 95
15 15 December 30, 16
16 1 NDE X 16 18 Group Insurance Board Confidential Closed 97
Session Draft Minutes, December 30, 2016
17 Examination: Page |17 )
19  1/4/2017 Email from ETF SMB Insurance _ 102
18 By Mr. Knight 5 |18 Submit, Subject: EFT OSHP Weekly Notice
2017:01, and 1/5/2017 Email from Joan
19 19 Steele to Stacie Schlafer, Subject: ETF
OSHP Weekly Notice 2017:01
20 Exhibits ldentified: page |20 ) o .
20 9/3/2015 Email _from William Schiffbauer to 105
21 1 2/9/2017 Email from Lisa Ellinger to_Sara 26 |21 J.P. Wieske, Subject: Politico-Pro: _HH
Brockman, with attached GIB Communications Finally Proposes ACA Anti-Discrimination
22 Policy 22 Health” Care Rule
23 2 Terms and Conditions for Comprehensive 37 |23  (The original exhibits were attached to the original
Medical _Plan Participation in the State of transcript and PDFs were provided to counsel)
24 Wisconsin Group Health Benefit Program and 24 o o ) ) }
Uniform Benefits for the 2016 Benefit Year, (The original deposition transcript was filed with
25 October 2015 (Excerpt) 25 Attorney Nicholas E. Failrweather)
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1 J.P. WIESKE, called as a witness, 1 you're not able to answer truthfully under oath
2 being first duly sworn, testified on oath as 2  today?
3 follows: 3 A No.
4 4 Q Okay. And if you need a break, let me know. I'll
5 EXAMINATION 5  just ask that if we're in the middle of a line of
6 By Mr. Knight: 6  questioning, I may ask that we wait a moment until
7 Q Good morning, Mr. Wieske. I introduced myself = 7  we finish that. Is that okay?
8  before, but I'm one of the attorneys for the 8 A Okay.
9  plaintiffs. Could you just state your name for 9 Q Where do you live, Mr. Wieske?
10  therecord. 10 A Ilive in Green Bay, Wisconsin.
11 A Sure. J.P. Wieske. Joseph Paul Wieske, Jr. 11 Q And what kind of an education did you receive?
12 Q And have you been deposed before? 12 A Ireceived a college education in economics and
13 A In this matter? 13 political science.
14 Q In any matter. 14 Q Where was that?
15 A Yes. Yes. 15 A At Carroll College, now Carroll University in
16 Q Okay. But you haven't been deposed in this 16  Waukesha.
17  matter? 17 Q I'm sorry. When did you graduate from college?
18 A I have not. 18 A 1993.
19 Q Okay. I was going to say, that would be a 19 Q And you said political science and economics. Do
20 surprise to me. But okay. What other matters 20 I remember that correctly?
21 have you been deposed in? 21 A Correct.
22 A It was an employment matter related to OCI. 22 Q And any education after that? Any graduate level
23 Q What kind of a matter was that? 23 degrees or any other courses?
24 A Tt was -- somebody had applied for a promotion and |24 A [ have an insurance certificate, a Fellow of Life
25  did not get the promotion and ended up suing. 25  Management Institute certificate.
Page 6 Page 8
1 Q Okay. And what was the basis for the lawsuit? 1 Q I'msorry. Are those two different things or one?
2 A I was ancillarily involved, so I don't remember 2 A They're one thing.
3 the specifics. There were various pieces that 3 Q Okay. And what is that degree?
4  changed over time. So pieces of it related to 4 A It's a designation FLMI. It's a series of ten
5 discrimination, pieces of it related to, I think 5 courses on insurance-related topics.
6  the deputy commissioner at the time, they had some | 6 Q Where did you complete that study?
7  concerns about whether or not they handpickeda | 7 A That was done while I was employed in Green Bay.
8  person. 8 It was a self-study, and it was through my
9 Q Okay. Were you the hiring -- the person who made | 9  employer, American Medical Security.
10  the hiring decision? 10 Q What kind of an employer is American Medical
11 A No. 11 Security?
12 Q Or the promotion decision, I should say? 12 A At the time, it was an individual and small group
13 A Ididnot. 13  insurer.
14 Q Okay. And I should warn you that in terms of the |14 Q Was that your first position out of college?
15  deposition process itself, it's important to 15 A It was not.
16  answer out loud. It's also important to let me 16 Q What was your first position out of college?
17  finish my question. I understand you speak 17 A Isold radio advertising, and I also worked for
18  quickly, but please give me time to finish my 18 the city parks department.
19  question. Otherwise, it's very hard for the court |19 Q Who did you sell radio advertising for?
20 reporter. 20 A It was WNFL was the radio station and WKFX radio
21 If you don't understand a question, let me 21  station. The company has since folded, so I don't
22 know, and I can try to rephrase it. Butif you've |22  know who -- the radio stations are still there,
23 answered, we're going to assume that you 23 but the company has since folded.
24 understood the question. 24 Q Okay. And what was the -- was that a news
25 Is there any reason you can think of why 25  station? What was the kind of station that was?
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1 A It was a news sports station. 1 was your title and role?

2 Q How long were you -- 2 A I was the state affairs director and later the

3 A And the other one was an oldies station. 3 director, executive director.

4 Q An oldies station? 4 What does that organization -- is that a trade --

5 A Yes. 5  what kind of an organization is that?

6 Q And how long were you there? 6 A It was a research and trade organization. So it

7 A Seven months. 7  did both lobbying and did research on various

8 Q And what did you do after that? 8  topics.

9 A I started working for American Medical Security. | 9 Q And who were its constituents?

10 Q When was that? 10 A We had a variety of members, mostly insurance
11 A It was in late '93, 1993. 11 companies, but also individual actuaries and --
12 Q Where was that? 12 actuaries and agents and folks affiliated with
13 A That was in Green Bay, Wisconsin. Howard, 13  insurance issues.
14  Wisconsin, to be specific, just outside of 14 Were those Wisconsin insurance companies and
15  Green Bay. 15  actuaries?
16 Q How long did you work there? 16 A For a brief time, I believe American Medical
17 A Just under ten years. 17  Security was a member, but I don't believe there
18 Q And what were your positions there? What did you |18  were any Wisconsin -- I'm sorry, Assurant was also
19 start out as? 19  amember. But most of the members were from other
20 A [Istarted out as a claims analyst. I then was 20  states.
21 what was called a quality consultant whichisan |21 Q Where is that based?
22 appeals specialist, and then [ was an underwriter, |22 A It was based -- it's since closed. It was based
23 and then I was in government relations, government |23 in Alexandria, Virginia, just outside of
24 affairs. 24 Washington, D.C.
25 Q How long were you in government relations? 25 Q How long were you in that position?

Page 10 Page 12

1 A About five years. 1 A Until roughly October of '11.

2 Q And what was your job in government relations? | 2 Q I'm sorry. October of 20117?

3 A It was to lobby the company's position through 3 A Until October of 2011, correct.

4 trade organizations and in various states. 4 Q And why did it close, or why did the organization

5 Q And when you say in states, do you mean in state = 5  go away?

6 legislatures or -- 6 A Several of the members had dropped out who were

7 A State legislative bodies, as well as through the 7  the -- largely paying the majority of the dues.

8  National Association of Insurance Commissioners | 8 Q Was there a particular reason for that?

9  and through state regulators. 9 A I think in one case the largest dues paying member
10 Q State regulatory -- 10  ran into other financial issues and the other dues
11 A State regulatory agencies, like insurance 11  paying member had been purchased by a larger
12 commissioners, yes. 12 company that had other memberships.

13 Q Why did you leave that position? 13 Is there a competing organization that those

14 A Why did I leave that position? 14  members would have changed their membership to?
15 Q Yes. 15 A There were -- yes. AHIP, or excuse me, is it AHIP
16 A Better opportunity. 16  now? Yeah. AHIP, America's Health Insurance
17 Q And what was that? 17  Plans.

18 A I worked for the Council for Affordable Health 18 Q Did you stay until the end of the organization or
19  Insurance. 19  did you leave before?

20 Q And why was that a better opportunity? 20 A [ left before.

21 A It paid more money, it was a higher profile 21 Q When did it actually fold?

22 position. 22 A It was about two years after I left.

23 Q When did you begin that job? 23 Q And did you leave because you saw the organization
24 A It would have been about late 2003, October 2003. |24  was folding?

25 Q And, I'm sorry, what was your role there? What |25 A There were significant financial issues, and we
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1 were faced with additional staff cuts, and my 1 A There were other duties as assigned, I'm sure, and
2 leaving and being replaced by somebody who worked | 2 I'm sure we had discussions on various policy
3  for a company and was not being paid by the 3 pieces inside the agency. I'm sure I assisted on
4  organization caused it to be able to continue the 4  avariety of -- implementing a variety of other
5  additional two years. 5  pieces. I don't remember anything specific, but
6 Q Where did you go from there? 6 it's the nature of a management job.
7 A The state. 7 Q How long were you in that position?
8 Q State of Wisconsin? 8 A I was in that position until June of '16.
9 A State of Wisconsin, correct. 9 Q And what happened in June of '16?
10 Q How did that position come about? 10 A [ was promoted to deputy commissioner.
11 A I had worked with the deputy commissioner at that |11 Q Where did Mr. Schwartzer go?
12 time, Dan Schwartzer, and had met the 12 A Mr. Schwartzer was working on a large
13  commissioner, Ted Nickel, and we chatted about the |13 rehabilitation that the office is responsible for,
14  position and I was offered the legislative liaison |14  a company called Ambac, which hopefully will be
15  and PIO position. 15  out of rehabilitation shortly.
16 Q How did you come to meet the deputy commissioner? |16 Q What does rehabilitation mean?
17 A Thad known him for a number of years. American 17 A It means the company got into financial trouble
18  Medical Security was a member of his -- of an 18  and you work as a regulator to ensure that they
19  organization that he had run, and so I had known 19  either have enough money to have ongoing
20  him for a number of years. 20  operations or that they will never get there and
21 Q And, I'm sorry, remind me of his name, the deputy |21  you need to liquidate the company to pay
22 commissioner. 22 outstanding claims.
23 A Daniel Schwartzer. 23 Q That's a Wisconsin company, I assume?
24 Q Schwartzer, okay. And you said you were hired as |24 A It is a Wisconsin domiciled company, yes.
25  government affairs? 25 Q What does the Office of -- or you would think |
Page 14 Page 16
1 A For the state? 1 would know it, Office of the Commissioner of
2 Q For the state when you came to the State of 2 Insurance; is that right?
3 Wisconsin. 3 A Thatis correct.
4 A Legislative liaison and public information 4 Q OCI Okay. What does it do?
5  officer. 5 A Functionally it regulates all of the insurance-
6 Q What did you do in that position? I'm sorry. 6  related activity done in the state of Wisconsin,
7 When were you hired there? 7  provides assistance to consumers when they need
8 A October of '11, I believe. 8  help, and provides information to consumers to
9 Q October of 2011, okay, you told me. 9  help them better understand their insurance -- to
10 A Everything seems to happen in October. 10  better understand their insurance and their
11 Q I'm sorry? 11 insurance options.
12 A Everything seems to happen in October. 12 Does it have any responsibility for public
13 Q For you or just in general? 13  insurance? That is, insurance Medicaid, Medicare?
14 A For me. For me. 14 A In the case of Medicare, we do regulate the
15 Q Okay. So what were you doing in that position, |15  companies that do Medicare supplemental insurance.
16  legislative liaison/public information officer? 16  We do not regulate Medicare Advantage insurance,
17 A I was working on press issues, working on 17 which is a separate issue. We regulate agents
18  publications for OCI, editing those, going through |18  that sell a variety of those products. We don't
19  them, as well as dealing with the legislative 19  have any involvement in Medicaid.
20 issues for the office. Testifying for the office, 20 Q And do you have any involvement in the insurance
21 helping to craft strategy, legislative strategy, 21 products provided to state employees?
22 for the office. 22 A Do you mean -- to clarify, do you mean my
23 Q Testifying in the legislature? 23 involvement related to the Group Insurance Board
24 A Correct. 24 or my involvement in day-to-day operations with
25 Q Anything else? 25  the Office of Commissioner of Insurance?
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1 Q The latter, OCI. 1  agents.
2 A We regulate the companies that provide the 2 Q Who hired you into this position?
3  insurance to state employees since those products | 3 A Ted Nickel appointed me to the position.
4 are fully insured. 4 Q Who is Ted Nickel?
5 Q Okay. But would it be accurate to say that OCI 5 A Ted Nickel is the commissioner of insurance.
6  does not have any role in setting the terms of 6 Q And who does Mr. Nickel report to?
7  those policies? That is, what we call the 7 A Mr. Nickel reports to the governor.
8  uniform -- or what they call the uniform benefits? | 8 Q Are you a member of any other organizations in
9 A Correct. It would be similar to our relationship 9  which -- either related to your work at OCI or in
10  with a particular company, a large employer that's |10  some other role?
11 providing benefits under a contract. We have 11 A Idon't think so. No.
12 limited authority in those cases, so there is a 12 Q Neither as a member or as a board member or
13 lot of authority invested in ETF as well. So we 13 anything of that sort?
14  have limited authority in those cases. 14 A No.
15 Q I'msorry. OCI has limited authority with respect |15 Q Are there professional organizations that you're a
16  to -- not with respect to the state insurance 16  part of?
17  plans but with respect to plans provided by 17 A No.
18  private insurers to people who are not state 18 Q Where is your actual position based as the deputy
19  employees. Is that what you're saying? 19  commissioner of insurance?
20 A To some large employers, that there are contracts |20 A Here in Madison, a couple blocks over. 125 South
21 that govern large employers and we have limited |21 Webster Street.
22 authority over certain large employer contracts. 22 Q So you commute back and forth between Green Bay?
23 In other words, if an employer wants a contract 23 A Yes.
24 for certain kinds of benefits, state statutes 24 Q How long have you been a member of the Group
25  generally don't give us authority to regulate some |25  Insurance Board?
Page 18 Page 20
1 of those pieces. 1 A Since my appointment as commissioner -- or as
2 Q Okay. But just to be clear, that is something 2 deputy commissioner.
3 different from the role of ETF. ETF has the role 3 Q Isthat an automatic position assigned to the
4 with respect to the uniform benefits that are 4 deputy commissioner or was there some other way in
5  provided to state employees; is that right? 5  which you were put on the board?
6 A That is correct. 6 A It is the designee of the commissioner, and so the
7 MR. ROTH: Objection. Vague. You 7  commissioner designated me.
8 can answer. 8 Q So he could have designated someone else, but he
9 A That is correct. 9  designated you?
10 Q How did your role change when you became deputy |10 A He could have, yes.
11 commissioner? 11 Q Okay. Did Mr. Schwartzer have the position on the
12 A The scope of issues that I deal with expanded 12 board, on GIB, prior to you?
13 considerably. 13 A Hedid.
14 Q In what ways? 14 Q And when did you actually become a GIB member?
15 A I became responsible essentially operating as, | 15 A [ presume the date that I was appointed, but I
16  suppose, what you would compare to a chief 16  don't think we had any sort of official timeframe.
17  operating officer inside a company, responsible 17 I think I attended a meeting before in place of
18  for all the functional areas of the department, as 18  Daniel Schwartzer prior since he couldn't make it.
19  well as serving as the chief enforcement officer 19 Q When was that?
20 since the commissioner serves as, you know, 20 A Idon't recall.
21  essentially a judicial role in enforcement actions. |21 Q Would it have been June of 2016?
22 Q And those would be enforcement of state insurance |22 A When I first attended? I attended everything
23 law? 23 after June of '16, but I'd attended meetings at
24 A Enforcement of state insurance laws against 24 his behest prior to June of '16.
25  violations by specific companies or specific 25 Q One or several?
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1 A Idon't recall specifically. I would guess 1 tous,yes.
2 several, but I don't recall specifically. 2 Q What kind of items did they snail mail?
3 Q And so it was the commissioner who appointed you, | 3 A [ think typically they will send, to avoid copying
4 then, to the board? 4 costs -- actually, to be honest, my assistant
5 A Iserve as his designee, yes. 5  deals with it, so I'm not entirely certain it's
6 Q Okay. What are your roles as a board member, 6 snail mail, but some items appear to be copied and
7  roles and responsibilities? 7  sent over just for ease of organization.
8 A I think ultimately the role is to look at the 8 Q Sois it possible your assistant simply prints out
9  issues facing the GIB and make the best decisions | 9  the materials that are sent as attachments with
10  possible balancing cost, balancing the needs of 10  email?
11 the state employees, and, you know, good public |11 A I think on occasion there are pieces that she
12 policy. 12 certainly does print out, yes.
13 Q How much time do you spend on GIB business, ina 13 Q Okay. There was written discovery requests that
14  month, for example? 14  were made in this case. Are you aware of that?
15 A Idon't actually know. It is not a great deal of 15 A Yes.
16  time. And it would vary depending on whether or |16 Q Were you consulted about those requests?
17 not there is an upcoming meeting. 17 A Iwas.
18 Q And is my understanding correct that the ETF staff 18 Q And did you provide documents to the lawyers,
19  set the agenda for the board meetings, in 19  you know, responding to their particular requests?
20  cooperation with the board, and provide materials |20 A 1did.
21 to the board, et cetera, prior to meetings? Is 21 Q Okay. Is there anything you can think of now that
22 that the way that works? 22 youdidn't provide?
23 A I think that is correct, with one caveat. I think 23 A No.
24 they work -- they don't necessarily work directly |24 Q Do you speak to the ETF staff about your GIB role?
25  with the board. I think the board chair and the 25 A Not with any regularity. I'm sure there may have
Page 22 Page 24
1  board vice chair have some decisionmaking power | 1  been an occasion or two where I have.
2 over the agenda. 2 Q Can you think of any?
3 Q Have you ever been the chair? 3 A Not anything specific, no. I'm sure I've had
4 A Thave not. 4 discussions with Lisa Ellinger when she was there,
5 Q So would Mr. Farrell be the best person to answer | 5  but I don't remember what the specifics around
6  questions about his responsibility? 6  that were.
7 A 1would presume so. 7 Q What about the secretary, Mr. Conlin?
8 Q Do you know who -- Is there a deputy chair? 8 A Idon't think I've -- I don't think I've -- 1
9 A There is a vice chair. 9  don't recall calling him and having any specific
10 Q Do you know who that is? 10  discussions.
11 A Idon't remember off the top of my head. 11 Q What about GIB board members? Obviously you
12 Q Do you know whether the vice chair has had any 12  interact with them at the meetings themselves. Is
13 role in setting agendas? 13 that the time when you interact with them or are
14 A Idon't 14  there other times when you interact with other
15 Q Okay. So when a board meeting is coming about, |15  board members?
16  would it be accurate then to say that you get -- 16 A I certainly interacted with Terri Carlson when she
17  you're provided an agenda for that particular 17  was on the board and Jennifer Stegall on the
18  meeting, as well as some materials to consider at |18  board, given that they both work in our office.
19  that meeting? 19 Q Terri Carlson?
20 A That is correct. 20 A She has since left the board.
21 Q And your understanding is that Mr. Farrell has 21 Q Okay. And, I'm sorry, Jennifer?
22 some role in that, but ultimately that comes from |22 A Jennifer Stegall.
23 ETF staff emailing that to you; is that right? 23 Q Stegall. And they both work at OCI?
24 A Correct. They may email or they may snail mail as |24 A They both work at OCI.
25 well some items, but they would provide the items |25 Q So does OCI have more than one seat on the board?
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Page 27

1 A No. 1 Q So you just suggested that this may have been -- |
2 Q So why would they have been -- were they onthe | 2 don't know if you were saying this had been
3 board to replace you or was that prior to you -- 3 amended after that or you're just saying I
4 tell me what their role was, then, on the board. 4  definitely got it because of the email in 2017.
5 A So in both cases, there are statutory specific 5 A I definitely got it because of the email in 2017.
6  requirements for each position, and they were 6 Q Okay. But you were aware of this policy prior to
7  appointed in those positions separately. 7  that, or at least the terms of it?
8 Statutory requirements for each position on the 8 A Iwas.
9  board, on GIB? 9 Q And I just wanted to ask you, so on page 2 it
10 A In order to qualify for the ETF -- or for the GIB |10  talks about -- there is a section there talking
11 board, you need to meet certain requirements. So 11  about communication between a board member and an
12 I am the designee of the commissioner. 12 external party. Do you see that section?
13 Q Okay. 13 A Ido.
14 A 1 don't remember what requirements they fell 14 Q And the second paragraph of that says that board
15  under, but there were other requirements, 15  members are encouraged to provide presentation
16  you know. So, for example, I think there are 16  materials related to department benefits to the
17  folks that need to be in the Wisconsin Retirement 17  department for review prior to distribution or
18  System and need to have been a teacher, so you 18  publication. Do you see where I'm reading?
19  need to find a teacher or former teacher. Sothey 19 A Ido.
20  qualify under a different category. 20 Q Do you understand that?
21 Q But you don't know what that category is at this |21 A I do.
22 point? 22 Q Okay. And what does that mean in your understanding?
23 A Idon't know off the top of my head, no. And I 23 A In my understanding, that if I were to do a
24 think there was an interest in having individuals |24  presentation on anything related to the GIB that
25  who had insurance knowledge on the Group Insurance |25  there would be an expectation that [ have a
Page 26 Page 28
1 Board. 1 discussion with the GIB before I do that and that
2 Q Do you know what period of time they were on the | 2 I'm not to speak for the board if I were to
3  board? 3 particularly do a presentation.
4 A No. I don't know how long or when they were 4 Q Well, it says provide presentation to the
5  appointed or when their terms were up and when 5  department. It doesn't say to the board. Do you
6  their terms started. No, I don't know off the top 6  see what I'm saying?
7  of my head. 7 A Correct. And when I say department, I'm referring
8 (Exhibit No. 1 marked for 8  to -- I'm referring to ETF in my thought. ETF is
9 identification) 9  the department is my understanding.
10 Q Mr. Wieske, I'm showing you what's marked as |10 Q Okay. So your understanding is that if you were
11 Wieske Exhibit No. 1. Have you seen this before? 11  going to present some information to the board,
12 A It looks familiar, yes. 12 you're going to -- you're at least encouraged to
13 Q Okay. Now, this is -- why don't you take a quick |13  clear that or bring that to the department staff
14  look at it so I can ask you some questions about it. |14  in advance of bringing it to the board. Is that
15 A Okay. 15  your understanding?
16 Q Do you know when you first saw this policy? 16 MR. ROTH: Objection. Misstates
17 A Ithink I would guess the first I saw this 17 his testimony.
18  specific version of the policy was on February 9, |18 Q Well, maybe I'm not understanding what you're
19  but this is consistent with my understanding of 19  saying.
20  state rules. 20 A Idon't even understand your question.
21 Q Are you saying that this policy changed in -- 21 Q My understanding is that this is saying that if
22 well, if you look at the front page of the policy 22 you as a board member want to present something to
23 itself, on the top there it says it was revised on 23 the board itself that you should bring that to the
24 January 19, 2012. 24 attention of the department prior to presenting it
25 A Okay. 25  tothe board. Am I misreading that?
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1 A Youare. 1 A Ido.

2 Q Okay. 2 Q And what is that?

3 A Because up above the title is communication 3 A Ithink that's the sense that, again, you don't

4  Dbetween a board member and an external party, so | 4  believe that you were born into the correct gender.

5  thatis nonboard. That is a discussion if [ were 5 Q Do you know anything about the diagnosis of gender

6  todo apresentation in front of a bunch of agents 6  dysphoria?

7  about ETF issues. 7 A Not really.

8 Q Okay. Now I understand what you're saying. Got | 8 Q You don't have any medical training?

9 it. Have you made any presentations to external 9 A I have no medical training.
10  groups about board business? 10 Q Have you consulted with anyone who does about
11 A No. I believe -- let me alter that statement a 11 gender dysphoria?
12 little bit. I believe I was on a panel with Lisa 12 A No.
13 Ellinger who at the time was serving -- was 13 Q Has this topic, this issue of transgender people
14  working at ETF and I think somebody else to 14  and medical treatment for gender dysphoria, been a
15  discuss in a public forum self-insurance. It was 15  topic of any classes or training that you've had?
16  not about the GIB but it was a discussion about 16 A [don't believe so.
17  the concept of self-insurance. 17 Q Okay. So I'm going to ask you some questions
18 Q Okay. On page 1 there is a section talking about |18  about what I would like to call in shorthand the
19  communication between board members outside of |19  exclusion related to -- which is the ban on
20  board meetings. Actually, there are two different |20  coverage or state employee health insurance
21 sections talking about it. There is one talking 21 coverage for procedures, services, and supplies
22 about communication between board members at board |22 related to surgery and sex hormones associated
23 meetings and then the second one about 23 with gender reassignment. Are you familiar with
24  communications outside of board meetings. 24 that terminology?
25 A Uh-huh. 25 A Yes.

Page 30 Page 32

1 Q What is your understanding about whether you'reto | 1 Q And you're familiar with that exclusion?

2 have communications among board members outside of | 2 A Yes.

3  board meetings or not? 3 Q Okay. SoifI use the word just exclusion or

4 A My understanding is similar to what our 4  exclusion from coverage, you'll know what I'm

5  understanding is on our open meetings policy in 5  talking about?

6  general, which is you're not supposed to have 6 A Yes.

7  these sort of discussions and especially not 7 Q What is your understanding of that exclusion?

8  regarding specific votes or other issues to create 8 A Idon't understand the -- I guess I don't

9  awalking quorum and so you should not have broad | 9 understand the question.
10  discussions and have multiple discussions -- 10 Q Well, I guess what I'm asking is what does it
11 you know, multiple parties inside a discussionon |11  cover, the exclusion? Do you know?
12 board issues. 12 A So my understanding is that insurers put that in
13 Q So those should happen at the meetings themselves? |13 place in part to administratively simplify the way
14 A Those discussions should be part of the open 14  that they were administering gender reassignment
15  meetings, yes. 15  coverage issues and that administratively having
16 Q Okay. Are you familiar with the term transgender? |16  the exclusion made the policies clearer because
17 A Yes. 17 their medical folks, their medical review did not
18 Q And what is your understanding of it? 18  provide coverage for the gender reassignment
19 A It's individuals who have a belief that they've 19  treatment.
20  been born into the wrong gender and that they 20 Q Who are you talking about? You said insurance
21 will, in order for their peace of mind, be able to 21 companies?
22 move to the other gender. 22 A Insurance companies, yes.
23 Q Do you know anyone who is transgender? 23 Q And what medical review are you talking about?
24 A 1don't believe so. 24 A When a consumer or an insured person applies for
25 Q Do you know the terminology gender dysphoria? |25  any certain types of medical treatment, that is
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1  subject to an additional layer of review by the 1 noidea.
2 insurer and they typically use a medical provider 2 Q Okay. That's totally fair. But let me make sure
3  toreview that. They base those on the medical 3 T understand what you're saying, though, about
4 records that are provided by the medical doctor, 4  this exclusion. You're saying is that based on
5  as well as any research that the particular 5  your understanding, the exclusion doesn't prevent
6 company has done in order to make a determination | 6  something that would otherwise be provided because
7  on the benefits. 7  you've been told that insurance companies believe
8 Q Okay. Well, you're aware that there are a number | 8 it's not medically necessary care?
9  of insurance companies that provide coverage for | 9 A That is my understanding.
10  these kinds of services? 10 Q Okay. But you're not a physician?
11 A Iam not. 11 A [ am not a physician.
12 Q So your understanding -- is it your understanding |12 Q And you've not spoken to experts about the
13 that this would prohibit surgical treatment for 13  research supporting the necessity of this care; is
14  gender dysphoria? 14  that right?
15 A Let me, if | may, clarify. Is your assumption 15 A [ have not.
16 that this exclusion alone would prohibit the 16 Q Butyou would agree that if a provider certified
17  treatment, and if that's your question, then the 17  that a patient who is a state employee had a
18  answer is no. That -- In other words, that my 18  medical necessity for surgical treatment for
19  discussions with a number of insurers outside of |19  gender dysphoria, this language would exclude that
20  the GIB related to their policies is that they 20  coverage for that; is that right?
21 don't provide coverage even when there is no 21 MR. ROTH: Objection. Vague.
22 exclusion based on their review of the medical -- |22 Calls for speculation. You can answer.
23 the review of the medical case specifically. 23 A It would not -- my assumption is, yes, it would
24 Q Okay. Well, you must be aware that there area |24  exclude the coverage.
25  number of state Medicaid systems, for example, |25 Q And would that also be true for hormone therapy to
Page 34 Page 36
1 that provide this kind of care, and it's 1 treat gender dysphoria?
2 surprising to me that you're claiming that you 2 A Idon't know.
3 don't know that there is no private insurance 3 Q Do you know who would know?
4  company -- or you don't know of private insurance | 4 A The individual insurance plans since they're fully
5  companies that provide this coverage. 5  insured.
6 MR. ROTH: Objection. 6 Q Well, you know, we're talking at this point about
7 Q That's what you're saying? 7  the individual insurance plans who are subject to
8 MR. ROTH: Objection. Lacks 8  the uniform benefits. Do you understand what I'm
9 foundation, argumentative. Is there a 9 saying?
10 question? 10 A Correct.
11 That was a question. Did you understand my 11 Q Okay. So wouldn't it be GIB who would tell those
12 question, because -- 12 insurance companies whether or not they can
13 A 1did. I have no way of knowing what other 13 provide coverage for hormone therapy for gender
14  Medicaid systems do. We don't do Medicaid. I |14  dysphoria?
15  have no way of knowing that. I don't research 15 A Not necessarily.
16  Medicaid. I have no idea about what happens with |16 Q Who else would say that?
17  Medicaid. I have no idea everything specifically |17 A It is subject to medical necessity.
18  thatis covered inside every insurance policy. 18 Q Okay.
19 Q Okay. 19 A And so an insurer may make a different
20 A And so I would have no way of knowing whether or |20  determination based on the language of that
21 not that's the exception and, you know -- whether |21  exclusion and based on their understanding of the
22 or not that's the exception or the rule. I have 22 coverage and what the hormone therapy is for. So
23 noidea. It's not something that comes up 23 I think there may -- it's possible there may be
24 typically that [ would understand whether or not |24  some differences. I don't know, but it's
25 there are insurers that are covering it. I have 25  possible.

Web Address - FTRMadison.com / E-mail - Officec@FTRMadison.com

(9) Pages 33 - 36

For the Record, Inc. / (608) 833-0392



Alina Bc(;){;1 e?l'a%dlgﬁgr}/ﬁgnogl?(ﬂ:evv\(lgnv? Document #: 79 Filed: 06/01/18 Page 11Dce)e1[:)(£)151 ion of J.P. Wieske
State of Wisconsin Department of Employee Trust Funds May 30, 2018
Page 37 Page 39

1 (Exhibit No. 2 marked for 1 specifics of the surgery and determine whether or
2 identification) 2 not that specific surgery would be covered. There
3 Q Okay. I'm showing you what's been marked Wieske | 3~ would be things that might be eliminated that you
4  Exhibit 2. Have you seen this document before? 4  would not -- that would not be covered. If you
5 A It looks familiar, but I can't guarantee you I 5  wanted back surgery, the insurer might require you
6  have seen this specific document. 6  to go through a variety of therapy before you, in
7 Q Okay. Well, I'll tell you this about it. This is 7 fact, get that back surgery, whether or not the
8  not the entire document. Ifyou look at the 8  physician certified that you need that back
9  index, it shows there is a schedule of benefits, 9  surgery.

10  definitions, et cetera. What I've done is ['ve 10 Q Right. Butifit is shown or certified to be

11  given you the section that starts on page 28 of it |11 medically necessary, that would be a surgery that

12 which talks about benefits and services. 12 would be covered?

13 A Okay. 13 A According to the plan's definition of medical

14 Q And I would direct you to page 4-44 which talks |14  necessity, yes.

15  about exclusions and limitations. Do you see 15 Q And this would be the definition of medically

16  where [ am? 16  necessary in this uniform benefit plan, is that

17 A Yes. 17 what you're talking about?

18 Q And so it looks like, if I'm understanding 18 A It would be the definition inside the uniform

19  correctly -- well, first of all, I think I just 19  benefit plan as interpreted by the insurer.

20  read off this language. So you're familiar with 20 Q So in your experience, would that typically cover

21 atleast the exclusion language itself? 21 surgical reconstruction of a woman's breasts after

22 A Correct. 22 breast cancer?

23 Q And have you seen -- Does that refresh your memory |23 A There are mandated benefits that attach, I

24 about whether you've seen this document? 24 believe, to that, and so that would be in a

25 A Again, I assume [ have. But -- [ assume I have. |25  different category. That would not necessarily be

Page 38 Page 40

1 Itlooks familiar. 1 subject to review. I'm trying to remember if
2 Q Okay. Well, if I'm understanding correctly, there | 2 Wisconsin has the mandate off the top of my head
3 are three different kinds of surgeries that are 3 ornot, but that might be subject to a mandated
4  excluded. One is the one we just talked about. 4 benefit, and so that could not be subject to
5  The second one is for treatment of obesity, and 5  review if it's a mandated benefit. I just don't
6  the third one is a type of eye surgery. Is that 6  remember off the top of my head if it's mandated
7 right? 7  ornot.
8 A That's what it says on the page. 8 Q Right. But my question is would it be typically
9 Q Okay. Well, are you aware of any other exclusions | 9 covered?

10  in terms of surgical treatment in the state 10 MR. ROTH: Objection. Calls for

11 insurance plan? 11 speculation. Vague. You can answer.

12 A All of them would be subject to medical necessity |12 A It would not be subject to medical necessity if

13 reviews. All surgeries would be subject to 13 it's subject to mandated benefits. I think in a

14  medical necessity reviews from a coverage 14  lot of cases, even without a mandate, that there

15  standpoint. 15  is coverage for breast reconstruction service in

16 Q Right. And so would it be accurate, then, thatif 16  the case of a mastectomy due to treatment of

17  aphysician certified and showed that a surgery 17  cancer.

18  was medically necessary, it would be provided? 18 And what about reconstructive surgeries after an

19 MR. ROTH: Objection. Vague. 19  accident, would those typically be covered?

20 Q Or covered, I should say. 20 A Again, I think subject to certain limitations,

21 MR. ROTH: Thank you. 21 there would be some coverage for certain

22 A No. It would be subject to review of the plan's 22 treatments for reconstruction following an

23 look at the medical necessity, not necessarily the |23  accident, yes. But not necessarily all.

24 physician's own assertation entirely that it is a 24 Q And what about an infection, reconstructive

25  necessary surgery. So the plan would look atthe |25  surgeries after an infection? Subject to medical
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1 necessity review, if it's shown to be medically 1 Q Okay. Mr. Wieske, Wieske Exhibit 4 I believe is
2 necessary, would that typically be covered? 2 the memo that you were provided prior to that July
3 MR. ROTH: Objection. Vague, calls 3 2016 meeting; is that correct?
4 for speculation. You can answer. 4 A This looks like it is, yes.
5 A I think subject to medical necessity review. | 5 Q And this is a proposal for ending the exclusion.
6  think it would be rare to find an infection, but 6  Is that your memory?
7 I'm sure there are occasions where that happens. 7 A Yes.
8  ButI think that would be rare. 8 Q Is this a memo that you received in the email
9 Q And what about a person with a congenital 9  prior to the meeting?
10  condition that affects the development of their 10 A Yes.
11 body, their breasts, for example? 11 Q Do you recall receiving anything else about the
12 A Typically not covered. 12 proposal to get rid of the exclusion?
13 Q And why do you say that? 13 A [ do not recall receiving anything else.
14 A Because they're typically not covered. It's 14 MR. ROTH: Objection. Vague as to
15  not -- it would not be treated as medically 15 time. Did you mean before the July meeting,
16  necessary. 16 just to clarify?
17 Q What about a congenital condition that affects the |17 Q Sure. Prior to the July meeting, did you receive
18  development of someone's genitals, would that 18  anything else related to the removal of the
19  typically be covered in your experience? 19  exclusion?
20 A Idon't have any specific knowledge of that, but |20 A I do not recall receiving anything.
21 my understanding is the answer to that would be no. |21 Q Did you receive any afterwards, anything
22 (Exhibit No. 3 marked for 22 afterwards about the -- well, let's just leave it
23 identification) 23 there for now.
24 Q Okay. Mr. Wieske, I'm giving you what is marked |24 (Exhibit No. 5 marked for
25  as Wieske Exhibit 3. 25 identification)
Page 42 Page 44
1 A Yes. 1 Q Okay. Mr. Wieske, Exhibit 5 I believe is the
2 Q Have you seen this before? 2 minutes from that meeting; is that right?
3 A Yes. 3 A Yes.
4 Q Who is Mr. Schiffbauer? 4 Q What do you recall about that meeting?
5 A Mr. Schiffbauer is a lawyer who typically works at | 5 A To be honest, not much.
6  the National Association of Insurance 6 Q So I see one of the board members present is Terri
7  Commissioners for various clients advocating for | 7 Carlson. Is that the person you spoke about
8  his clients and periodically, as a means to keep 8  earlier who also works at OCI?
9  in touch with regulators, forwards articles and 9 A ltis.
10  pieces that he sees periodically. 10 Q Okay. And so at the meeting there was a
11 Q Mr. Schwartzer is -- so was this after you became |11 discussion of this proposal from the ETF staff to
12 deputy commissioner or before? I've lost track. 12 getrid of the exclusion; is that accurate?
13 A Itisnot. Itis prior to me becoming deputy 13 A There was. There was a discussion, yes.
14  commissioner. I believe Mr. Schwartzer was still |14 Q Okay. And I think you said you don't remember
15  functioning in that capacity at this point. 15  much about it, but do you recall anything specific
16 Q InJuly of2012 -- I'm sorry, 2016 were youata |16  to that proposal, who spoke, who -- were there
17 GIB meeting? 17  questions raised? What, if anything, do you
18 A Yes. 18  recall about that?
19 Q And you were on the board then? I believe you 19 A 1don't recall any discussion from the board
20  started on the board in June. Have we established |20  members. I recall a discussion by ETF, and I
21 that? 21 don't recall any specific discussion by any board
22 A Iserved on the board at that point, yes. 22 members at that point.
23 Q Okay. 23 Q Do you know who from ETF staff talked about the
24 (Exhibit No. 4 marked for 24 issue?
25 identification) 25 A No. I don't recall.
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1 Q And there was a motion then to approve the 1 commissioner.
2 proposal by the board; is that correct? 2 Q And is there some document that you are relying on
3 A There was. 3 specifically that tells you that that's the way to
4 Q And everyone voted to do so; right? 4  interpret the Affordable Care Act regulations?
5 A They did. 5 A There was no document.
6 Q And you said this was not your first GIB meeting? | 6 Q Okay. It's just that was your understanding?
7 A It was not the first GIB meeting I attended. 7 A That was my understanding.
8 Q Was this the first GIB meeting you attended as the | 8 Q And you're basing that on the Schiffbauer article
9  OCI designee, or the commissioner designee? 9  that we looked at earlier?
10 A Officially, yes. 10 A And discussions that I had with other regulators
11 Q Do you recall why the board voted to remove the |11  across the country, with the fact that HHS was not
12 exclusion? 12 requiring insurers to remove the exclusion from
13 A I don't think there was much discussion. Ithink |13 their policies in the review of anti-discrimination,
14  the assumption was that the -- at the time that 14  in the interpretations that we heard in
15  the legal analysis was correct. I can tell you 15  discussions at the NAIC related to this as to what
16  from my perspective that my understanding at the |16  this meant, and the fact that it was not being
17  time was different than it became later as to what |17  administered inside -- our understanding was it
18  the impact of the exclusion -- the removal of the |18  was not being administered inside government
19  exclusion would be. 19  programs either, U.S. federal government programs.
20 Specifically, the assumption was this was to 20 Q Which regulators are you talking about?
21 ensure equal coverage for folks who -- in the 21 A We have regulator-to-regulator calls with
22 course of normal medical and regular medical 22 regulators from across the country. I don't
23 treatment, for folks who happen to have had gender |23  remember which specific regulators, but there were
24 reassignment surgeries or therapies, to ensure 24 regulators from across the country.
25  that they had access to normal coverage and were |25 Q And you're saying that some of those said that
Page 46 Page 48
1 not going to be discriminated against. 1 this does not require coverage for gender
2 Q I'mnot sure I understand. You're saying -- what 2 dysphoria. Is that what you're saying?
3 isityou're saying that you understood about the 3 A Yes.
4  removal of the exclusion? 4 Q And who were those?
5 A That if you were facing -- if you were a person 5 A 1don't remember.
6  who was receiving treatment for, say, breast 6 Q And how many of those were there?
7  cancer and you happened to have had gender 7 A 1 think the vast majority of the interpretation
8  reassignment surgery or were undergoing therapy | 8  was that this was not coverage of gender
9  related to gender reassignment surgery that it 9  dysphoria, that there were still medical necessity
10  would ensure that your treatment of breast cancer |10 issues that applied.
11 would be treated the same as any other person. 11 Q So I just want to direct you -- I'm looking at
12 That was my understanding of the original document |12  Exhibit 4, directing you to the second page.
13 that Bill Schiffbauer had sent to me as well. 13 A Of which document, please?
14 Q And how did you come to that understanding? I |14 Q Exhibit 4.
15  mean, what are you basing that on? 15 A Exhibit 4, thank you. And which page?
16 A On areading of -- my personal experience in 16 Q Number 2.
17  reading the language and my understanding of what |17 A Okay.
18  the filings were requiring in our office. 18 Q So at the top of the page there is a summary of
19 Q I'msorry. Reading the language, the exclusion 19  the regulations and, I should say, a summary of
20  language? 20  the prohibited activities from the regulations,
21 A The language here. This language here from Bill |21  and number 5 says categorically excluding coverage
22 Schiftbauer, and that was issued by HHS. Review |22  for services related to gender transition. So
23 ofthe HHS language, along with the interpretation 23  you're saying you didn't understand that to cover
24 that we had from the insurers that were filing 24  medically necessary services for gender dysphoria?
25  policies with us in my capacity as deputy 25 A First, I am not -- my understanding from the
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1 insurer interpretation is that they were finding 1 MR. ROTH: John, I don't want to
2 these consistently not medically necessary. So I 2 interrupt, but I could use a break, five or
3 think the first indication, medically necessary, I 3 ten minutes, when you get to a convenient
4  think is an issue. Second, I think at the time 4 stopping point.
5  that this came out, the argument that you can 5 MR. KNIGHT: Why don't we go ahead
6  categorically exclude it versus what, in fact, was 6 and take a break now.
7  being administered by HHS was entirely different | 7 MR. ROTH: Sure.
8  than the language here. HHS allowed specifically | 8 THE WITNESS: Okay.
9  policies that they reviewed for purposes of 9 (Recess)
10  discrimination review because they went through a |10 (Exhibit No. 6 marked for
11 specific discrimination review, they found 11 identification)
12 specific exemptions or specific problems that they 12 Q Mr. Wieske, this is an email train, I don't see
13 cited with particular carriers but allowed the 13 you actually on it, but it's an interaction
14  gender dysphoria -- the transgender issues to be 14  between Mr. Day -- wait a minute. Am I looking at
15  specifically excluded in those policies. 15  the right thing here? Sorry. I'm looking at the
16 Q Can you give me an example of that? 16  wrong document. Well, let's talk about this, as
17 A Off the top of my head, no, but it is in our 17  long as we have it in front of us.
18  filings, which are public. 18 A Okay.
19 Q In what filings? 19 Q So there is -- the first email, there is a
20 A I believe there are documents that we provided 20  December 8 email from Lisa Ellinger to some other
21 related to insurers that have the exclusions 21 people forwarding a voicemail from you. So this
22 inside their policies and we can get you -- that 22 would have been in December of 2016. Did you
23 policy language is available publicly, and those 23 contact Lisa about reinstating the exclusion?
24 insurers I believe still have those exclusions 24 A I'msurel did, yes. We had had previous
25  despite an HHS review in their policies today. 25  discussions, and I felt given the discussion we
Page 50 Page 52
1 Q Okay. But you can't tell me of a specific one? 1 just had here that it made sense to have a
2 A Off the top of my head, no, but it is in your 2 discussion on the GIB board.
3 record that I provided to you through email on the | 3 Q Okay. And you said we had had previous
4 insurers specifically that had gender exclusions 4  discussions. When were the previous discussions
5  inside their policies. So in one of the emails I 5  about this?
6  provided, there are a list of companies that have 6 A In the Group Insurance Board?
7 exclusions in their policies, in their individual 7 Q Yes.
8  market, subject to review that were selling 8 A Idon't remember the exact dates, but it was
9  policies on the federal insurance exchange 9  related to the board meeting. There was a DOJ
10  required to go through an additional layer of 10  memo that was provided that was discussed at the
11 federal review that had the gender exclusion in 11 board meeting. There was a follow-up meeting I
12 place. 12 believe where there was some discussion -- or
13 Q Isn'tit possible that an insured who had one of 13 actually, this was the meeting where that was
14 those policies had simply not filed a complaint 14  discussed, the meeting where that was discussed in
15  with HHS? 15  December. So there were some discussions about
16 A No. It's not subject -- it's not a complaint 16  the Department of Justice memo and the ongoing
17 review. Itis a review of the specific policy 17 lawsuit in Texas.
18  language of those policies which are subject every |18 Q Okay. But you're talking about discussions at
19  single year to an additional layer of review and 19  board meetings as opposed to outside of board
20  they did have specific problems with -- in the 20  meetings?
21 past with insurers that included time limits 21 A Correct.
22 attached to autism, which is subject to state law. |22 Q Lisa says something about -- she says, "Do we ask
23 I know that was one of them that they specifically 23  J.P./OCI to put together the request in writing to
24 cited that needed to be removed, but they did not |24  accompany an ETF memo?" Did she ask you to put
25 ask the insurers to remove that exemption. 25  something in writing?
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1 A Idon't believe so. I don't believe we did. 1 memo to the board?

2 (Exhibit No. 7 marked for 2 A Correct.

3 identification) 3 Q And do you know if Ms. Stegall was on the board at

4 Q Okay. This is actually what I was thinking about | 4  that time?

5  before. So this is an email chain dated July of 5 A Idon't know what date she replaced Terri Carlson

6 2016 between Herschel Day and Lisa Ellinger, is 6  on the board.

7  that right, as far as you can see? 7 Q So when you talked earlier about Terri Carlson and

8 A As faras | can see, yes. 8  Jennifer Stegall, I guess I was under the

9 Q Did you ever receive this email? 9 impression that they were on the board at the same
10 A No. 10  time. But are you saying that that's not right,

11 Q Okay. So as I understand it, Herschel is saying |11  they were on the board at different times?
12 that he's supportive of the removal of the 12 A Correct.
13 exclusion for benefits and services related to 13 Q Okay. So Terri Carlson was on the board and then
14  gender reassignment and he's asking Lisa about 14  Jennifer replaced her at some point?
15  cost, and Lisa responds that there is an actuarial |15 A Correct.
16  estimate from Segal? 16 Q Okay. Why were you forwarding this memo to
17 MR. ROTH: Have you had a chanceto |17  Ms. Stegall?
18 adequately review this document? 18 A Jennifer Stegall is our policy advisor, and my
19 THE WITNESS: No. Not yet. 19 assumption is at the time the reason I would have
20 Q Okay. Well, please do. 20  forwarded it is she was not a member of the board
21 A Okay. 21 and we wanted to -- | wanted to unpack the issues
22 Q So as I was saying, I believe that Mr. Day is 22 inside the DOJ memo. In other words, unpack -- by
23 asking questions about whether there had been an |23 unpack I mean have a discussion on this piece.
24 actuarial cost estimate for providing the coverage |24 Q And did you have a discussion with her?
25  and she indicates that Segal provided an estimate. |25 A I do not recall.

Page 54 Page 56

1 Am I summarizing that accurately based on what you | 1 Q Did she offer any information about the issue to

2 read? 2 you at some point?

3 A [Itlooks to be that, yes. 3 A Idon'trecall.

4 Q And were you aware of that Segal cost estimate? | 4 Q When did you receive this memo?

5 A We were not. Let me take a step back. At the 5 A Idon't know what date I received it. I'm

6  point of the July meeting were we aware of the 6  presuming | received it when Sara Brockman

7 cost estimate? The answer is no. 7  forwarded it to us, which I presume was August 12th,

8 Q Okay. 8  butIdon't know.

9 A And I think the text indicates that they did not 9 Q Okay. But you received this as an email -- as an
10  make us aware of the cost estimate. 10  attachment to an email to board members, including
11 Q But you ultimately learned about the cost 11 you?

12 estimate? 12 A Correct. Presumably.

13 A Yes. 13 Q Was this the first you were aware of the DOJ memo?
14 Q Do you recall when you learned about that? 14 A Itwas.

15 A We learned about it -- [ don't remember the exact |15 Q Do you know why DOJ was sending a memo to the
16  date. We learned about it later. 16  board?

17 Q Okay. 17 MR. ROTH: Objection. Calls for

18 (Exhibit No. 8 marked for 18 speculation.

19 identification) 19 A I have noidea. I had no idea at that point why
20 Q Mr. Nietzke, you were looking at -- 'm sorry. I |20  they were sending a memo to the board.

21 said Nietzke. Wieske. Mr. Wieske, is it accurate |21 Q Are you aware of their doing that at any other

22 that Exhibit 8 is an email from you to Jennifer 22 point?

23 Stegall who you talked of before? 23 A I'm not aware one way or the other.

24 A Correct. 24 Q And what is your understanding, then, of these two
25 Q And it's attaching an August 12 correspondence |25  different -- so there is a DOJ memo is one
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1 attachment and then there is an ETF memo is 1 Q Whois we?
2 another attachment; is that right? 2 A The board.
3 A Yes. 3 Q Who on the board other than yourself?
4 Q And what is your understanding of the two memos? | 4 A I think the whole board. I think the expectation
5 A I think my understanding of the DOJ memowasa | 5  was there was going to be a discussion of the memo
6  feeling that the board action on removing the 6 and--
7  exclusion was premature and that the ETF memo | 7 Q Can you --
8  disagreed with the assertation of the DOJ memo. 8 A [ think it was intended to be part of the agenda,
9 Q Inlooking at the ETF memo, which was 9  is my understanding. And so when I say we, |
10  Attachment B, I'm directing you then to page 2, if |10  think the board, through the agenda, was expecting
11 you'll take a look there on the top of the page. 11  to have a discussion given that this was a
12 Do you see that first paragraph which talks about |12  relatively high profile topic that DOJ issued a
13 the Segal Consulting study? 13 memo on this.
14 A Ido. 14 Q And who did you learn that from? Who on the board
15 Q And is this the cost information that the board 15  told you that this is my expectation that someone
16  received regarding the cost of removing the 16  from DOJ will come?
17 exclusion? 17 A Idon't know. I presume it was part of the
18 A They actually received it at this point, yes. 18  agenda. But if it was not part of the agenda, I
19 Q Do you recall receiving it before then? 19  have no idea.
20 A 1do not recall receiving it before then. 20 Q Okay. So you're not sure who on the board had
21 Q Do you recall receiving any other cost information? 21 this expectation other than yourself that someone
22 A [Irecall vaguely receiving some cost information |22  from DOJ would come and this would be on the
23 related to the -- [ don't recall if it was the 23 agenda?
24 December board meeting or it was after the 24 A 1 think my expectation was I believe, and I might
25  December board meeting, but I recall receiving 25  be incorrect about this, but I believe there was
Page 58 Page 60
1 some information at a later point. 1 anannouncement that DOJ was going to be there by
2 Q From? 2 ETF staff. And, again, I could be wrong about
3 A From Segal. 3 that, but I think my expectation was they were
4 Q And was that the memo that indicated that there 4  invited and we were told that they were invited to
5  would be no cost to reinstating the exclusion? 5  have a discussion.
6 MR. ROTH: Objection. Misstates 6 Q And would that have been an email telling you that?
7 the evidence. 7 A Thave no idea.
8 A Idon't understand -- I also don't understand the 8 Q How else would you hear as the board?
9 question. 9 A Idon'tknow. It could have been an announcement
10 Q Okay. Well, why don't we -- 10  at the board meeting in the morning and the
11 A It's confusing. 11 expectation was in the afternoon we were going to
12 Q -- hold that question until later. 12 have a discussion. It could have been as simple
13 A Okay. 13 asthat.
14 Q Was there any discussion of the memo that we just |14 MR. KNIGHT: Go ahead and mark
15  looked at at the August 2016 meeting? 15 that.
16 A Yes. 16 (Exhibit No. 9 marked for
17 Q What happened? 17 identification)
18 A To the best of my recollection, we were hoping to |18 Q Mr. Wieske, these are the minutes from that August
19  have a detailed discussion about whether or not 19  meeting; is that right?
20  the action was correct or not, and as part of that 20 A It looks that way, yes.
21 discussion we had asked the Department of Justice |21 Q Looking at page 10, so there is a motion listed.
22 to come and have a discussion about their memo. |22 It looks like you moved to approve the 2017 --
23 For whatever reason, the Department of Justice was |23 sorry, changes to the guidelines contract and
24 not there, so we really did not have any 24 uniform benefits as presented. That would include
25  significant discussion at that point. 25  the uniform guidelines contracting uniform
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1 benefits. Would that include the removal of the 1 which we are tasked with reviewing.
2 exclusion? 2 Q Okay. And so you're making a request with respect
3 A Presumably. Iassume so. 3 to an exclusion related to gender reassignment or
4 Q Okay. So at that point you moved to approve those | 4 sexual transformation; is that right?
5  changes? 5 A That is correct.
6 A I'mnot Mr. Nietzke. I'm Wieske. 6 Q And is your intent to ask for exclusions like the
7 Q Oh, okay. I'm sorry. Embarrassing. But in any 7  one in the uniform policy that we talked about
8  event, it was a unanimous vote to approve them; 8  earlier?
9  correct? 9 A That is correct.
10 A That is generally a technical vote to give ETF 10 Q And I believe you told me before that your
11 staff the authority to move forward. 11  understanding was that that exclusion did not
12 Q Okay. 12 actually apply to -- or getting rid of the
13 A There is never any details sort of discussed at 13 exclusion did not mean that coverage for gender
14  that point. 14  confirmation surgery would be provided; is that --
15 Q Do you see any reflection of any announcement 15 A That's correct.
16  related to DOJ in these minutes? 16 Q That your understanding of that was that it meant
17 A 1did not see in my quick perusal of the minutes. 17  that other kinds of treatment could be provided?
18 Q Ifyou want to take more time, feel free. 18 A Potentially.
19 A Idon't see it there. My guess is there is always 19 Q So as I'm reading Ms. Dambach's email to you and
20  atopic that is related to correspondence the 20  Jennifer, she's talking about Children's, for
21 board has received in I think almost every single |21 example, that it had an exclusion for gender
22 agenda. Generally there is -- there may be a 22 reassignment surgery, procedures and medications.
23 short discussion surrounding that correspondence. 23  Is she reading this differently than you were
24  That would be likely where it was. It might have |24  reading it?
25  been that they were invited and just weren't able |25 A No. I think what my understanding of what I asked
Page 62 Page 64
1 tocome. ButIdon't know. Ijustseem to recall 1 and what Diane gave me is I was told based on the
2 that the intent was to have a discussion at that 2 interpretation by ETF that these exclusions were
3  meeting. 3 illegal, and so if these exclusions, in fact, are
4 MR. KNIGHT: Let's mark that. 4  illegal, when HHS reviews these policies, which
5 (Exhibit No. 10 marked for 5  they have an additional layer of review in the
6 identification) 6  individual market, I would have expected that they
7 Q Okay. You've seen these emails before, [ assume? | 7 would have objected to the companies that had
8 A Ilhave. Yes. 8  those exclusions in place and asked us to contact
9 Q And at least this particular email chain starts 9  the company to ask them to remove them. They did
10  with an email from Jennifer Stegall to Diane 10  not do that. And that's why I was asking the
11 Dambach but you're copied. 11 question of Diane.
12 A Yes. 12 Q And the email I see from Diane to you and Jennifer
13 Q Did you make this request for information or did 13  dated October 24, 2016, lists plans that have
14  Diane make that request? 14  removed exclusions, as well as some that have
15 A I made the request. 15  exclusions. Am1 --
16 Q Okay. And so Ms. Stegall followed up on the 16 A Correct.
17  request, and this would be -- and, I'm sorry. Who 17 Q -- understanding that correctly?
18  is Diane Dambach? 18 A That is correct.
19 A Diane Dambach at the time, and she has 19 Q And is it your understanding that those -- that
20 transitioned to a new position, but at the time 20  the removal of the exclusion happened because of
21 she was the head of our -- she was a section chief |21  the final regulations under the Affordable Care Act?
22 for our health section, and she and her staff 22 A 1don't know --
23 would have reviewed all policy forms related to |23 MR. ROTH: Objection. Calls for
24 health insurance that came in, especially those 24 speculation. You can answer if you know.
25  related to the Affordable Care Act requirements |25 A [ don't know why they removed the exclusion. I
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1 could speculate that they interpreted it 1 Q Okay. But you don't know why these documents are
2 differently than the other ones. But -- than the 2 in this particular group?
3 other carriers, but I don't know why they removed | 3 A No.
4 the exclusions. 4 Q In the first page, there is an email saying that
5 Q Well, is there any other reason you can think of 5  the keyword "gender" was added to the complaint
6  why they would have removed the exclusions? 6  system?
7 A 1think we see insurers change and remove their 7 A Yes.
8  exclusions for a variety of reasons. Sometimes 8 Q What is that about?
9  there is lawsuits. Sometimes it's to just change 9 A So our complaint system, which was developed
10  their language. So, you know, ceteris paribus, 10  internally, only has specific tracking of certain
11  your best guess would be that, would be that it 11 keywords. I presume somebody had a conversation
12 would be as a result of the HHS, but I have no 12 and realized that they were not tracking gender
13  idea. It would be pure speculation. 13 inside the complaints specifically in order to be
14 Q Okay. So it's certainly possible that it was 14  able to track any complaints we get on the issue,
15  because of the HHS regs? 15  and we use the complaints to see if there is a
16 A It's possible. 16  pattern or practice of problems. So we wanted to
17 (Exhibit No. 11 marked for 17 make sure that if we had missed it in the initial
18 identification) 18  tracking of complaints that that was an added term
19 MR. ROTH: Sorry, John, I just want 19 that our staff could use to better delineate
20 to ask, is this multiple documents put 20  complaints to better be able to define them going
21 together? Is it one? It looks like it's 21 forward.
22 separate emails. 22 Q And these would include complaints from people who
23 MR. KNIGHT: It's one document. It 23 are complaining that they were denied medical
24 was given to us as one document. At least 24 treatment or coverage for medical treatment
25 that was my understanding. 25  related to gender dysphoria?
Page 66 Page 68
1 MR. ROTH: Okay. 1 MR. ROTH: Objection. Lacks
2 MR. KNIGHT: Feel free to check. 2 foundation. You can answer.
3 MR. ROTH: No. I'll take your word 3 A I1think the intent was to make sure that we were
4 for it. 4  tracking all possible complaints, and I think it
5 MR. KNIGHT: Mistakes get made, but 5  goes beyond just health insurance, that if there
6 I didn't intend to make that mistake. 6  were complaints related to life insurance, if
7 MR. ROTH: I'm sorry. This is 11? 7  there were complaints related to other lines as
8 MR. KNIGHT: It's Exhibit 11, yes. 8  well, that we were making sure that we were
9 MR. ROTH: Thank you. 9  tracking these issues. My guess is we had
10 Q Okay. Are you familiar with these documents? |10  language related to sex discrimination inside, but
11 A Yeah. Itlooks -- I just went through them, yes. |11  we wanted to make sure in case somebody didn't
12 Q At the bottom of the first few pages, it says at 12 want to use that term that we were able to track
13  the bottom Transgender Page 1. Do you know why |13 it in multiple ways and find complaints in
14 that's there? 14  multiple ways, sort of a belts and suspenders.
15 A No. I-- 15 (Exhibit No. 12 marked for
16 Q Did your -- I'm sorry. 16 identification)
17 A Idon't -- I have no idea why it's there. 1don't 17 Q Mr. Wieske, Exhibit 12 is an email from you to
18  know if it was a tracking that somebody did 18  Bonnie Cyganek, it looks like; is that right?
19  internally or that Terri did specifically or who 19 A Uh-huh. Yes.
20  did what. I have no idea. 20 Q Dated September 28, 2016?
21 Q Do you believe these are OCI-developed documents? |21 A Yes.
22 Certainly some of them are emails from OCI. 22 Q And this indicates -- or you say that there are a
23 A It appears that several of the emails are OCI 23 number of folks looking to the DOJ memo and
24 correspondence back and forth, internal documents, |24  wondering about scheduling a follow-up meeting.
25  yes. 25  Who are those folks?
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1 A Ihave no idea what | was referencing at that 1 regulations?
2 point. Ithink, if I'm remembering correctly, I 2 A They had contacted us on discriminatory benefit
3 think we were waiting, and by we I mean the board, | 3  designs and did not object to the plans that had
4  given the August discussion, there was an 4  the exclusion in place, and they had objected to
5  expectation we would have a follow-up from the DOJ | 5  other exclusions that were inside benefit plans.
6  and I think that's what [ was referencing. I 6 Q So at the time of reaching out to her, my question
7 don't know who I would have -- I can't imagine 7  is did you still understand that the exclusion or
8  anybody who I would have talked to around that 8  getting rid of the exclusion only allowed coverage
9  time separate from the board discussions. I don't | 9  for persons who are transgender for things other
10  even know if [ have anybody's number, phone 10  than treatment of gender dysphoria?
11  number. Bonnie is in the system, so that was easy. |11 A Yes. Yes. That they would still be subject to,
12 Q Okay. But you don't remember who those 12 as I stated at the start, subject to medical
13  individuals were? 13 necessity review.
14 A No idea. 14 Q Okay. So this is your thing about how this is
15 Q And why did you reach out -- I'm sorry. Maybe you |15  medically -- never medically necessary?
16  answered, but why did you reach out to Bonnie? |16 MR. ROTH: Objection. Vague.
17 A Bonnie at the time was the vice chair, and so from |17 Argumentative.
18  ameeting scheduling standpoint, it would have 18 A Itis--
19  been Bonnie and Mike Farrell, who was the chair, |19 Q I'm sorry. I'm just trying to understand, based
20  who would have scheduled meetings/determined the |20  on your statement earlier that this is never
21 agenda with ETF. 21 medically necessary.
22 Q Did you speak to her at this time? 22 MR. ROTH: Objection to the extent
23 A Idon't believe so. 23 it mischaracterizes the testimony. You can
24 Q Did you speak to anybody else about scheduling |24 answer if you can.
25  another meeting? 25 A It's not my understanding as far as that
Page 70 Page 72
1 A Ibelieve I had spoke to Mike Farrell. I think I 1 determination. I don't have, as I stated, any
2 indicated in the email I was going to call Mike. 2 medical training. It's my understanding of the
3  Ibelieve I had talked to Mike Farrell. 1 had 3 way insurers administered the policy.
4 indicated that I had an interest in having 4 Q Okay. Did DOIJ ultimately make a presentation
5  discussion about whether we were legally obligated = 5  regarding the exclusion?
6  to do what we did related to the exclusion. 6 A Yes.
7 Q And when you say the exclusion, are you saying 7 Q When was that?
8  that you still understood the exclusion was one 8 A I believe that was at the December board meeting.
9 that did not -- or that getting rid of the 9 I don't remember the exact date. The 13th, but
10  exclusion did not mean that coverage for surgical |10  I'm not sure.
11  treatment of gender dysphoria would be provided? |11 Q Was there any discussion of the exclusion during
12 A I think what I'm talking about is whether or not 12 the November board meeting?
13 we were required to remove the exclusion based on |13 A I don't remember one way or the other. I think
14  HHS's language and that the legal interpretation |14 it's possible that it was brought up that we
15  that we were provided at the board requiring usto |15  needed to have a discussion on it, but I don't
16 remove that exclusion was, in fact, incorrect, 16 remember. I think it may have been announced, if
17  that we were not obligated to remove that 17 I'm remembering correctly, it may have been
18  exclusion based on what I had seen. Obviously |18  announced that there was an intent to have a
19  got follow-up information from Diane that HHS was |19  discussion at some point down the road.
20  not requiring the removal of that exclusion. 20 Q Would that have been on the minutes?
21 Q Well, that was your interpretation of that? 21 A Noidea. I doubtit. Especially if it's just an
22 A We had plans that had the exclusion in place that |22  announcement.
23 HHS did not object to, so -- 23 (Exhibit No. 13 marked for
24 Q I'msorry. Did you contact HHS and ask them 24 identification)
25  whether or not they were enforcing the 25 Q Mr. Wieske, this is an email from Mr. Webb. [
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1 believe, did we talk about an email from Mr. Webb | 1 their review, which they did not take action in
2 earlier? 2 Wisconsin, we were verifying, A, in that second
3 A Wedid not. 3 piece that CMS/CCIIO did not take action and
4 Q Okay. Who is Mr. Webb? 4 whether or not states were individually taking
5 A Brian Webb works for the National Association of | 5  action based on their interpretation of the HHS
6 Insurance Commissioners, and he is -- I think 6 memo.
7  formally -- I've forgot what his formal title is, 7 Q So you're talking about state administrative
8  but he is the primary contact for health insurance | 8  actions?
9 related issues for the states at the NAIC. He 9 A State administrative actions, that is correct.
10 supervises the staff. 10 Q And then when you talk about CMS/CCIIO, who is
11 Q And you say, "A state was wondering what actions |11 that?
12 states are taking on Title [X/transgender issues. 12 A Center for Medicaid Services and Center for
13 Have you disallowed exclusions." What stateis |13  Consumer Information and Insurance Oversight.
14  that? 14  Those are the primary contacts for the states on
15 A So I think this is -- this language is what we 15  ACA-related issues. They run the exchanges. They
16  were writing out a question for Brian to ask at 16  review the plans. They review the rates. So
17  the NAIC in order to -- at the call, there is a 17  those are our primary contacts for the states in
18  weekly member call, and to bring it up with states |18  our administration of the individual and small
19  to have a discussion on what states were doing and |19 group insurance market under the ACA.
20  saying on the transgender issue in their state, 20 So your contacts in the federal government, is
21 what they've done, how they were doing it. Sothe |21  that what you're saying?
22 discussion I had I think earlier, this would be 22 A Correct. And we were verifying that states had
23 one of those spots where we've had a discussion |23 the same experience we had, which was that
24 with whoever happens to be on the call on that 24  CMS/CCIIO was not, in fact, enforcing the removal
25  particular day. 25  of the exclusions.
Page 74 Page 76
1 Q But you're not talking about any particular state? | 1 Q So this was an issue that was raised during this
2 A No. It's anybody who -- all states who are 2 call?
3 members of the NAIC, and all states who are 3 A Itwas.
4 members of the NAIC are free to join the call, and | 4 Q Did you raise the issue?
5  so the general question was do you have any 5 A I believe Brian raised the issue, which is why we
6  feedback on what you're seeing in your state, what | 6  asked him to do so.
7 you've done on this issue. 7 Q And he says, "I can raise it, but not attribute
8 Q Well, were you asking this question in your role 8 it." Does he mean that he can't attribute it to
9  at OCI or in your role at GIB? 9  you or he won't attribute it to you?
10 A I believe it was asking in my role at OCI. 10 A Correct, that he would not attribute it to
11 Q And why were you asking the question? 11  Wisconsin. We wanted to have sort of an anonymous
12 A Because we were seeing filings that were differing |12 conversation given Ted's leadership role at the
13  and that the federal government had not enforced |13  NAIC.
14 it on our carriers, so we were following up to see |14 Q And this was the conversation you talked about
15  what other states were seeing and what they were |15  earlier where some people said they were not --
16  doing and whether or not their experience was 16  there was not enforcement occurring?
17 consistent with ours. 17 A It's a weekly member call and, yeah, as I recall,
18 Q And when you say, "Are you planning for the 18  that was the discussion, that their position was
19  possibility of taking administrative action,” who |19  consistent. I'm sure there were states like
20  was that question directed at? 20  New York and California that looked at it a little
21 A So the question was -- the question is directed to |21 bit differently, so I'm sure there was a little
22 all the states as to what they are planning on 22 bit of a discussion. But as I recall, it was a
23 doing. So if you have a company, as we did in our |23  very short discussion.
24 state, that had those exclusions in place and HHS |24 Q And you say New York and California. What are you
25  took no action on those exclusions when they did |25  saying about their position on this issue?
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1 A Idon't know for sure, but my understanding of 1 A Yes.
2 their position was that they were supporting the 2 Q As well as the earlier memos that had been
3 HHS position, regardless of whether or not HHS was | 3 presented to the board?
4  enforcing it. 4 A Yes.
5 Q Oh, that they were making sure that policies sold | 5 Q And then Mr. Potter from the Department of Justice
6  on the exchange did not exclude coverage for 6  spoke?
7  gender dysphoria? 7 A Yes.
8 A Ibelieve so. I don't know for certain, but I 8 Q And what do you recall about -- I mean, is what's
9  believe that's the position they probably took. 9  written here an accurate reflection of what he
10 Q And I believe you said earlier that it was the 10  said?
11 December 13, 2016, meeting when the Department of |11 A As I recall, yes, it's accurate with what he said.
12 Justice had a representative there? 12 Q And your understanding was that he was suggesting
13 A Ithought so. I don't remember for certain, butI 13  that the board continue to follow the law and
14  thought so. It's been some time, so a lot of 14  leave the -- and not reinstate the exclusion at
15  these timings run together. 15  this stage. Is that your understanding?
16 (Exhibit No. 14 marked for 16 MR. ROTH: Objection. The document
17 identification) 17 speaks for itself. You can answer.
18 Q So I'm showing you what we've marked as Wieske |18 A I think my understanding of -- I think my
19  Exhibit 14. Have you seen this before? 19  understanding of what he spoke to was that the
20 A I'msure [ have. 20  issue was in litigation and given that we had
21 Q Okay. And just so the record is clear, thismemo |21  already taken action, there was no requirement to
22 says there are two attachments. [ have not 22 take new action until the litigation was nearing
23 included those attachments because that's in an 23 completion.
24 earlier exhibit. I'm happy to find the earlier 24 Q And when we're talking about litigation, we're
25 exhibit and show it to you, but these were the 25  talking about the Texas litigation?
Page 78 Page 80
1  exact same attachments, the DOJ memo that you 1 A We are talking about the Texas litigation, yes.
2 reviewed earlier, as well as the ETF memo 2 Q What else do you recall about what Mr. Potter said
3 responding to it. If you have any reason to 3 during this meeting?
4  disagree with me, I'm happy to pull the previous 4 A Idon't recall much more. I do recall -- I don't
5  memos. 5  recall much more.
6 A No. No reason to disagree. 6 Q Were you the person who requested that this agenda
7 Q And, I'm sorry, you remember receiving this? 7  item be added -- I'm sorry, that this item be
8 A Ido. 8  added to the agenda?
9 Q And this was prior to the December 13 meeting? | 9 A 1don't remember. It's likely that I would have
10 A It was. 10  requested it, but [ don't remember if | was the
11 MR. KNIGHT: Let's go ahead and 11  one who requested the item or not.
12 mark this. 12 Q Do you recall anything else about the discussion
13 (Exhibit No. 15 marked for 13 related to the exclusion?
14 identification) 14 A The one thing I do recall is being a little
15 Q Mr. Wieske, Exhibit 15 is the minutes from the 15  frustrated because I felt as though it was clear
16  December 13 meeting. Is that your understanding? 16  from our interactions with HHS that they were not
17 A Yes. 17  enforcing. It was my understanding that that was
18 Q Do you want to take a minute and take a look at it? |18  consistent with what the other states were saying
19 A Yes. Okay. 19  and that it did not feel at this point like this
20 Q The last couple pages I believe include the 20  was, in fact, the law.
21 discussion of the exclusion; is that right? 21 Q Did you express that frustration?
22 A Yes. 22 A Iprobably did.
23 Q And is it your memory that Ms. Ellinger presented 23 Q In what way?
24 the issue and referred to the memo that you just 24 A Iprobably said something very similar to what [
25  looked at? 25  justsaid.
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1 Q During the open session of the meeting? 1 would have been shortly after that meeting on the
2 A Likely, yes. 2 13th and off, so it's possible I may not have
3 Q Can you recall anything else that -- 3 talked to him at all either, but that there was
4 A No. 4  always an intent to put together a meeting down
5 Q --that you or any other board member said about = 5  the road. I don't think it's reflected in the
6  the issue at that point? 6  minutes, but I think there was a sense that we
7 A No. No. 7 would have a meeting at some point later.
8 Q And the last paragraph in this section says, "ETF | 8 Q And you and Mike had that sense or did anyone else
9  was directed to proceed with the implementation of | 9 have that sense?
10  the language previously adopted." Is that 10 A I believe that was the sense of the board.
11 accurate? 11 Q And you're basing that on what, other than --
12 A To the best of my knowledge, there was a general |12 A 1 believe Mr. Potter believed that there would be
13 agreement but not a vote. There was an agreement 13  action prior to the end of the year by the judge
14  based on Mr. Potter's presentation that there 14  inthe case and that they had been told there
15  wasn't agreement to move forward with anything and |15  would be some action one way or the other, and so
16  so therefore ETF should continue the course. 16 I think the board was told that it was very likely
17 Q Okay. Do you recall anything anyone said to that |17  that a meeting was going to be scheduled down the
18  point? There was no vote, but did anyone else say 18  road. I don't think it was a discussion between
19  anything about that specific issue? 19  Mike and I or anybody else. I think it was the
20 A Idon't recall. 20  general sense of the board that there was going to
21 Q Okay. Was anything else considered related to the (21 be a meeting later to take some action related to
22 exclusion at that meeting, other than the memo 22 this.
23 that you looked at earlier and the attachments to |23 MR. KNIGHT: Okay. I would like to
24 it? 24 take a few minute break. We could take a
25 A I think we had some discussion on timing issues, |25 lunch break.
Page 82 Page 84
1 feeling that there were some potential 1 MR. ROTH: That probably makes the
2 notification issues, that it was important if we 2 most sense.
3  were going to do something, making changes, that | 3 (Recess)
4 it be done in advance of the plan year beginning. 4 MR. KNIGHT: Back on the record.
5  So I think there was some discussion surrounding | 5 How did you then learn about the December 30
6 that, if [ remember correctly. 6  meeting?
7 Q Among the board? 7 A Thave no idea. I assume I was tracking my phone
8 A Ibelieve so, yes. 8  and it was put on my schedule so there was notice
9 Q Do you recall who said anything about that? 9  that went out. There is required open meeting
10 A Idon'trecall specifics. I just remember that 10  notices as well, so I'm presuming I got an email
11 discussion coming up. 11 and then it got put on my schedule by my staff.
12 Q Anything else -- I mean, and any other information |12 You mentioned vacation earlier. Had you been on
13 that you considered at the time of this particular |13  vacation and came back or what was the --
14  meeting? 14 A [ was still on vacation. [ was at my mother-in-
15 A Idon't recall anything specific. 15  law's house for a Christmas party and missed dinner.
16 Q Okay. There was a meeting on December 30. How |16 Q So you don't know how you got notice, but you did
17  did that meeting come about? 17  receive an agenda at some point of a meeting on
18 A I believe there were some discussions that we had, |18 December 30?
19  if we were going to take action, we need to take |19 A Correct.
20  action prior to the 1st. I believe -- I could be 20 Q And did you have any conversations with anyone
21 wrong, but I don't remember if -- I don't remember |21  about that meeting prior to the meeting itself?
22 how that was -- [ don't remember how that was 22 A No. I don't think so. I don't recall any
23 organized. It's possible that Mike Farrell and I 23 conversations, and it would be pretty unlikely
24 had some discussions related to that, but I don't 24 given that -- and, again, I don't know what dates
25  recall specifically. I usually take vacation, it 25 I went on vacation, but it's typical that [ would
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1 have been on vacation for several days prior to 1 instruct the witness not to answer to the
2 Christmas. 2 extent it reveals privileged attorney-client
3 (Exhibit No. 16 marked for 3 communications during the closed session. I
4 identification) 4 mean, we had a motion compelling this issue.
5 Did you receive this document, then, prior tothe | 5 Q So was there anything other than -- [ mean, were
6  December 30 meeting? 6  the contingencies based on legal advice or was
7 A I'msure I did. 7  there some other way in which those contingencies
8 Q And, again, | have not copied attachments because = 8 came about?
9  you've already looked at those, but I'm happy to 9 A I think the contingencies were based on legal
10  direct you back to those if you would like to see |10  advice.
11 them. 11 Q Okay. So other than the contingencies, what else
12 A Okay. Thank you. 12 led up to the vote? Was there any discussion of
13 Q Is there any reason to go back to those now? 13 the reasons for reinstating the exclusion in the
14 A No. 14  open meeting?
15 Q Okay. Other than this memo from Mr. Nispel at ETF |15 A In the open meeting? I don't think there was any
16  and the attachments, the three attachments that 16  discussion in the open meeting at all related to
17 are listed below, did you receive any other 17  that.
18  documentation related to the exclusion? 18 Q There was a vote and a report of the vote during
19 A [ wouldn't think so. I don't remember 19  that open meeting; is that right?
20  specifically, but it would be unlikely. 20 A That is correct.
21 Q Ifyou had received anything, it would have been |21 Q And were there any reasons given during the open
22 through the email that comes out to board members? |22 meeting for why the exclusion was being reinstated
23 A Yes. It should have come out -- it should have 23 upon the occurrence of those four conditions?
24 been in an email, yes. 24 A To the best of my knowledge, no.
25 Q Were you at the meeting and present -- I'm sorry. |25 Q Why was the exclusion reinstated?
Page 86 Page 88
1 Were you present for the meeting or did you call 1 A I think from my perspective, the exclusion was
2 in for the meeting? 2 reinstated because there was not a legal basis to
3 A [Icalled in for the meeting. 3 remove the exclusion and we had relied on the
4 Q Okay. And I assume this was not a regularly 4  legal basis to remove the exclusion.
5  scheduled meeting. This was something called 5 Q Was there any other reason for reinstating the
6  specific to this issue? 6  exclusion?
7 A It was specific to this issue. I don't remember 7 A Idon't recall any other.
8  if -- at this point whether or not it was 8 Q That was your reason for voting to reinstate the
9  prescheduled or we had had some discussion about | 9 exclusion?
10 scheduling it on this, you know, being the last 10 A We had never had any policy discussion surrounding
11 possible day. I don't recall that one way or the 11 whether or not this was appropriate. It was
12 other, so I don't recall whether or not it was 12 removed because there was a sense that the
13 prescheduled or not. 13 exclusion wasn't legal. Given where we stood,
14 Q Other than what you said about the previous board |14  given where the CMS stood related to our plans, it
15  meeting where there was discussion or at least 15  didn't seem that there was any basis to remove the
16  your understanding that there would be another 16  exclusion.
17  meeting, did anything else happen leadingupto |17 Q So would it be accurate to say that based on your
18  this meeting? 18  understanding of what HHS was doing, there was no
19 A Idon't recall anything happening. 19  reason to worry about enforcement? You could
20 Q The board voted at this meeting to reinstate the 20  reinstate the exclusion and there would not be any
21 exclusion upon the occurrence of some 21 adverse consequence?
22 contingencies; is that right? 22 MR. ROTH: Objection. Misstates
23 A Yes. 23 the testimony. You can answer.
24 Q How did that come about? 24 A The reason we removed it, because -- The only
25 MR. ROTH: Objection. I'm going to 25  reason we removed it was because we were told that

Web Address - FTRMadison.com / E-mail - Officec@FTRMadison.com

(22) Pages 85 - 88

For the Record, Inc. / (608) 833-0392



Alina B%g&g:ﬂ%algﬁglyﬁgnog64-wgnvg Document #: 79 Filed: 06/01/18 Page 24 0of 4

ndrew

Deposition of J.P. Wieske

State of Wisconsin Department of Employee Trust Funds May 30, 2018
Page 89 Page 91
1 legally we had to remove it. And if there is no 1 would be covered and that was not going to be, in
2 basis for legally having to remove it, we felt 2 fact, true, so that was going to give a false
3 that -- I felt that it made sense to reinstate it 3 sense of reality to the subscribers to the plan.
4 and we could certainly have a policy discussion if | 4 Q Where did this false sense come from?
5  we wanted to down the road but there was no legal | 5 A The insurers told me, as I indicated before, in
6  basis for the removal in my view at that point 6  general terms, several of them, and, again, I
7  given that it was not being enforced. 7  don't remember who, but that with or without the
8 Q Was there any discussion of costs being areason | 8  exclusion that it would be subject to medical
9  for reinstating the exclusion? 9  necessity and that their medical guidelines did
10 A There was a discussion about costs being a factor. |10  not provide coverage for this.
11 Q And who said anything about cost? 11 Q Well, we looked before at an email on which some
12 A I think -- I don't remember who specifically. 12 people had gotten rid of the exclusion.
13 Q Did you say anything about cost? 13 A And those people indicated that they would -- some
14 A It's possible I said something about cost. I 14  of those people indicated that their medical -- if
15  don't remember. 15  they went through the medical review, they may
16 Q What did anyone say about cost? 16  have removed the exclusion, that doesn't mean that
17 A 1don't remember specifically. 17  they would have coverage. That meant that it was
18 Q Nothing other than it's just a factor, this is 18  subject to medical necessity in a different
19  something -- 19  review, and if they went through their medical
20 A There is a cost. There is a cost to it. 20 process, my understanding was, from the insurers,
21 Q Okay. And was there any information about costs |21  that they would not, in fact, cover it. That when
22 considered at the time? 22 they go through that process that they did not
23 A I think the reflection of where, you know, the 23 find it to be medically necessary and so they
24 statements, the contingencies, there was a sense 24 would not, in fact, cover it.
25  that there had to be an established cost attached 25 Q And what information about medical necessity were
Page 90 Page 92
1  toit, that we did not have a good sense of the 1 you considering?
2 actual cost. 2 A I was not considering medical necessity. As I
3 Q Okay. You had a sense, but I'm just asking was 3 stated there, I don't have any expertise in this.
4 there anything more than a sense that there wasa | 4 [ was having discussion about what the
5  costrelated to it? 5  requirements are for the plans, what they do when
6 A There was a cost related to it. It was not 6  they go through their medical necessity process,
7 quantified. 7  and my understanding from the plans was their
8 Q Were there any other reasons other than -- I mean, | 8  medical necessity process that they used
9  were there any other factors, I should say? You 9  individually did not provide coverage.
10  talked about cost was a factor. Were there any 10 Q Was there any other factor involved?
11 other factors behind your reinstating the 11 A No.
12 exclusion or voting to reinstate the exclusion? 12 Q Was there any other information about medical
13 A The one piece that I would say is that [ had a 13 necessity considered by you in your vote?
14 concern that there was a false sense of what would |14 A No. I have no idea about -- as I said before, I'm
15  happen as a result of removal of the exclusion. 15  not a medical expert. I don't make the
16 In other words, my testimony in discussion 16  determination on medical necessity.
17  before and my discussion related to, you know, the |17 Q And did anyone else say -- I mean, did anyone say
18  HHS nonenforcement related to the plans that kept |18  anything -- you mentioned your own understanding
19  the exclusion in, the plans that indicated to me 19  about medical necessity. Was medical necessity
20  when we had some other conversations that it 20  discussed at all by the board?
21 wouldn't end up being covered because it wouldn't |21 A [ don't recall. This was just in my -- this was
22 fall under their -- they understood that it did 22 part of my thinking process.
23 not fall under their medical necessity, that there 23 Q Your own thinking process?
24  was a sense that there was a false sense that this |24 A Correct.
25  would, in fact -- that the surgery specifically 25 Q But you don't recall whether any other board --
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1 A No. 1 that's why the cost was so low.
2 Q -- member said anything about medical necessity? | 2 Okay. But at this point it sounds like you're
3 A No, no. Ithink Mike Farrell would have had some | 3  speculating. You don't know one way or the other?
4  knowledge given his experience with plans. I 4 A Correct. Until Segal looked specifically
5  would assume -- I think Terri Carlson who wason | 5  following the board meeting at our plan, I think
6  the board would have some knowledge based onher | 6  we had Maryland's guess as to what the effect of
7  experience with plans that would come to the same | 7  the Maryland plan was.
8  sort of conclusion and may or may not have had 8 MR. KNIGHT: Let's mark this.
9  similar discussions with folks inside companies. 9 (Exhibit No. 17 marked for
10 Q As far as you know -- 10 identification)
11 A ButI don't know if they did or they did not. 11 Q Mr. Wieske, are these the minutes from the
12 Q Okay. You don't know one way or the other -- 12 December 30 board meeting? And I guess I should
13 A Correct. 13 clarify. These are the public minutes?
14 Q And you don't know whether anyone on the board |14 A Yeah. Yes. Okay.
15  actually talked to an expert about the medical 15 Q Okay. Soitlooks like I guess the second-to-last
16  necessity of this coverage -- or this care? 16  page there is this announcement of action taken on
17 A No. No. I have no idea one way or the other. 17  business deliberated during closed session, and
18 Q You think they would -- had anyone done so, they 18  afterwards there is discussion of the uniform
19  would have brought that to your attention during |19  benefits where it talks about -- and, I mean, the
20  the meeting to reinstate the exclusion? 20  sentence I'm looking at now, it says, "The board's
21 MR. ROTH: Objection. Calls for 21 discussion of the gender reassignment language
22 speculation. 22 proposed was based on the legality of the final
23 A Thave no idea. 23 HHS rule." Is that an accurate reflection of why
24 Q I'm just asking about your understanding of the 24 the board voted as it did?
25  board's -- 25 A Do you mean the motion or do you mean the --
Page 94 Page 96
1 A Thave noidea. Ihave no idea whether they would | 1 Q The sentence right beforehand.
2 or they wouldn't. 2 A So --yes. I think based on the discussion, the
3 Q Was anything else other than what you stated, that | 3 feeling was action was imminent from Texas and so
4  costis a factor, was anything considered about 4  the language reflected that lack of certainty at
5  cost at any other board meeting prior to this 5 that given moment and the expectation was that
6  December 30 board meeting? 6  certainty would come shortly.
7 A Do you mean costs related specifically to these 7 Q And the third contingency says that this is
8  services? 8  subject to the renegotiation of contacts, I think
9 Q Correct. 9 it must be contracts, that maintain a reduced
10 A Idon't believe there was broader discussion of 10  premium cost for the state?
11 cost at any other meeting, no. 11 A Yes.
12 Q I think we talked earlier about some discussion of |12 Q What is your understanding of that?
13 costs analysis from Segal in the ETF August memo? 13 A So my understanding of that section was the
14 A Correct. 14  individual plans have their individual contracts
15 Q Okay. Anything other than that that you recall? |15  with ETF in administering the fully insured
16 A No. I mean, [ will say it's important to note 16  benefit, and so if the plans were not able, based
17  they were looking at Maryland's and you don't know |17  on a timely manner, to renegotiate those contracts
18  what the specifics were. You also don't know, 18  orif you could not, in fact, show that changing
19  similar to the discussion that we've had before 19  the benefit would maintain or reduce premium costs
20  related to when you're attaching that cost, if the 20  that that would not have met the legality of
21 assumption is that medical necessity is applied 21 making changes to the exclusion.
22 and certain services are not, in fact, covered. 22 Q So can you put that in layman's terms for me?
23 So part of the low cost may be reflection of the 23 A Functionally we had to meet the requirement for
24 fact that in the case of Maryland it's possible 24  maintain or reduce premiums and the ability to
25  certain surgical services were not covered and 25  amend the contract with the plans.
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1 Q Okay. And ultimately, is that where the Segal 1 administrative potential costs attached to doing
2 analysis came in? 2 the reviews, which they had already, again, from
3 A Thatis correct. That was a piece of that. 3 the insurer's sense prejudged it and that we did
4 Q That was the analysis that said that there was no 4  not have any substantive policy discussion on
5  costin getting rid of the exclusion so there is 5  whether or not we should approve the change.
6  no cost in reinstating it? 6 Q Okay. But what you said in terms of medical
7 MR. ROTH: Objection. Misstates 7  necessity [ believe earlier was that this was in
8 the evidence. You can answer if you can. 8  your head but you don't recall anyone else talking
9 Q Did I state that accurately? 9  about that?
10 A So the standard required -- the minimum standard 10 A 1 don't remember one way or the other. Correct.
11 required was to show that it at least kept the 11 Q Do you recall a conversation with Mr. Conlin at
12 premiums. There is -- Of course when you're 12 the December 13 board meeting where he suggested
13  adding a benefit, there is going to be a cost that 13 that you could use the budget process to get the
14  attaches to it. 14  exclusion reinstated?
15 MR. KNIGHT: Let's mark this. 15 A [don't recall that. I'm not saying it didn't
16 (Exhibit No. 18 marked for 16  happen. I just don't recall it.
17 identification) 17 Q Do you recall ever having a discussion with him
18 Q Have you seen this before, Mr. Wieske? 18  about that topic, using the budget process to
19 A [Ibelieve so, yes. 19  reinstate the exclusion?
20 Q So these are the confidential closed session 20 A Idon't -- I don't recall, no. Again, I'm not
21 minutes for the December 30 meeting? 21 saying it didn't happen, but I don't recall that
22 A Yep. 22 conversation.
23 Q And it's short. You've read it. Is this an 23 Q Did you talk to anyone in the governor's office
24 accurate reflection of what took place during the |24  about the exclusion, either getting rid of it or
25  closed session? 25  in general?
Page 98 Page 100
1 A Yeah. It looks that way. Yes. 1 A We had a discussion with the governor's legal
2 Q Presumably a much longer discussion since I 2 counsel, Katie Ignatowski. I believe our legal
3 believe the session happened 3 1/2 hours or 3 counsel, Richard Wicka, was in the meeting as
4  something like that; is that correct? 4  well. I don't remember if there was anybody else
5 A Yes. Yes. 5  in that meeting, and we discussed the legalities
6 Q But the bottom line is what you talked about 6  of the DOJ memo.
7  earlier, which is that you voted to reinstate the 7 Q And when you say we, who are you talking about?
8  exclusion because -- well, if [ understood 8 A I'm talking about that group. We were discussing
9  correctly, because the law did not require you to 9  thelegal --
10  getrid of it? 10 MR. ROTH: Well, objection. I'll
11 MR. ROTH: Objection. Vague. 11 just instruct the witness not to answer to
12 Misstates the testimony. You can answer. 12 the extent it's going to reveal the content
13 A I think that was -- I think that was a piece of 13 of those attorney-client communications.
14 it. I think cost was a factor. I think other 14 What you've said so far is fine, but I'd
15  pieces were a factor. 15 instruct you not to go any farther.
16 Q What other pieces? 16 Q Was the board's legal counsel providing counsel to
17 A 1 think discussion about whether or not there 17 the board, the GIB?
18  would actually be coverage available, as I talked |18 A I'm sorry, was the --
19 about, and the belief that there would not, in 19 Q Was the board's -- was the governor's counsel
20  fact, be coverage available regardless of the fact |20  providing counsel to GIB?
21 if we had the exclusion in place it would not make |21 A Idon't--
22 adifference and it would be deceptive to leave it |22 MR. ROTH: Objection to the extent
23 out. Ithink that was a piece in my head. It 23 it calls for a legal conclusion.
24 might not have been a piece in anybody's head. 24 MR. KNIGHT: I think that's not
25  The administrative costs that attached from -- the |25 privileged, so I think he can certainly
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1 answer that question. 1 Q So, Mr. Wieske, this is a weekly notice that comes
2 MR. ROTH: Well, we're going to 2 out from ETF. It looks like -- I don't know if
3 have to talk about it and go off the record 3 youregularly see these documents.
4 because I'm not going to let him answer the 4 A Thavenoidea. No. I don't think I regularly
5 question right now. I mean, we can fight 5  see them. Okay.
6 about it over lunch, but he's not answering 6 MR. ROTH: If you look on this
7 the question right now. Maybe after lunch. 7 page, the second-to-last.
8 Q Was there any discussion in this meeting about 8 Q So there is then a document talking about the GIB
9  reasons to reinstate the exclusion, why the board 9  action related to health coverage based on gender
10  should do so? 10  identity. Do you see where that is? I think
11 A It was a legal discussion. 11 counsel just pointed you to it.
12 Q So there was just a discussion about whether it's 12 A 1do.
13 legal -- whether the board was legally required to |13 Q So at least to somebody this is indicating that
14  do so or to reinstate the exclusion -- or to get 14  the first contingency has been met, and then in
15  rid of the exclusion? I'm sorry. 15  number 2 it talks about what [ understand is one
16 A It was a legal discussion. 16  of the contingencies, number 2.b., talking about
17 Q Okay. Anything else other than a legal 17  reducing premium cost for the state or its
18  discussion -- 18  employees in the current or any future year.
19 A To the best of my knowledge, no. To the bestof |19 A Yes.
20  my recollection, no. 20 Q Do you see what I'm reading?
21 Q When you talk about your own legal counsel, who |21 A Yes.
22 are you talking about? 22 Q [Ibelieve you may have talked about this earlier
23 A [ was talking about Richard Wicka. 23 interms of one of the contingencies.
24 Q Whois? 24 A Yes.
25 A The deputy general counsel at OCI. 25 Q And I believe this reflects that the board's
Page 102 Page 104
1 Q And was this GIB business or OCI business? 1 actuaries estimated a nonmaterial cost to
2 A So I think in both cases it was a discussion about | 2 eliminate the exclusion and therefore, as I
3 our implementation at OCI and the legal case, as 3 understand it, this is saying ETF did not see an
4  well as I'm sure it bled into the GIB. So pieces 4  increase in healthcare premiums so reinstating it
5  of'this related to OCI's administration and what's 5  isnot going to create a premium reduction. Is
6  going on and what's going on related to the 6  that right?
7 lawsuit. 7 I mean, is this based on a Segal actuarial
8 MR. KNIGHT: I don't have much 8  statement that there would be no cost to get rid
9 more, so if you want to go a few more minutes, | 9 of the exclusion and, therefore, there is no cost
10 we can try to wrap up. If you really need a 10  to reinstating it? Am [ understanding that
11 lunch break, we can take a lunch break. 11 correctly?
12 MR. ROTH: Like 20 minutes? 12 MR. ROTH: Objection. Lacks
13 MR. KNIGHT: I think in 20 minutes 13 foundation. You can answer if you can.
14 I can be finished. 14 A So my understanding is that based on our board
15 (Discussion held off record) 15 action, based on our discussion, based on the
16 THE WITNESS: I'm good with 16  contingencies, we only set a very low bar for
17 continuing. 17 Segal to meet, and so we just asked Segal to
18 MR. KNIGHT: I guess what [ would 18  certify that either it would lower premiums or not
19 like, if I could just have maybe five minutes 19  increase prem -- keep premiums static, and that
20 with co-counsel to try to wrap this up. 20  was the bar that was set by statute. Therefore,
21 MR. ROTH: That's fine. 21 that's all Segal was asked to do.
22 (Recess) 22 Q Okay. And what Segal was asked to do was to
23 MR. KNIGHT: Mark that, please. 23 say -- was to do this analysis that would say
24 (Exhibit No. 19 marked for 24 meeting this low bar that there was going to be no
25 identification) 25  cost to getting rid of the exclusion so
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1 effectively there is no cost to reinstating it. 1 regulations would require that. Is that a correct
2 Am stating that correctly? 2 understanding of what she's saying about this?
3 A Iwould take a step back and I don't think there 3 MR. ROTH: Just objection. Calls
4  was -- | mean, there was a relatively low cost 4 for speculation and to the extent it calls
5  from eliminating the exclusion, according to 5 for a legal conclusion. You can answer.
6  Segal, according to their analysis, but there was 6 It is a proposed rule, and so relying on anything
7  notno cost. But, yes, essentially you're 7  that comes out in a press release from a proposed
8 correct. 8 rule is sort of dubious, at best. And so the
9 (Exhibit No. 20 marked for 9  assumptions in here, and especially when this
10 identification) 10  particular administration often used ethic hues
11 A Okay. 11 and nonlegal guidance to sort of enforce, it would
12 Q Okay. So this appears to be one of the emails 12 be inconsistent for us to look at this proposed
13 that came out from this Mr. Schiffbauer. We'd 13 rule in that way.
14 talked about an earlier one, I believe. 14 I don't understand. How is that inconsistent?
15 A Correct. 15  What's the inconsistency? I'm sorry.
16 Q And is it your understanding that this is coming | 16 There were some issues surrounding comment
17 out related to the proposed rules as opposed to 17  periods, there were some issues surrounding other
18 the final regulations? 18  pieces on various rules, I don't remember if it
19 A Yeah. I think essentially this is a press release 19  was this one specifically, but, again, relying on
20 that they put in this format describing the rules 20  aproposed rule press release to interpret the
21 from HHS. So it was -- essentially it wasn'tany |21  rule is not legal guidance. That's her
22 sort of original reporting but it looks like it 22 interpretation in a press release of what she's
23 was Politico-Pro's press release from HHS on the |23  saying the rule says, and it may not, in fact, be
24  anti-discrimination rule, yes. 24 what the rule says.
25 Q Okay. Well, at the very bottom of the page,as |25 MR. KNIGHT: Okay. That's
Page 106 Page 108
1 understand it, I mean, this is Jocelyn Samuels 1 completely fair. I don't have anything
2 saying -- or offering an example of equal 2 further at this point.
3 insurance coverage for a hysterectomy that's 3 MR. ROTH: Nothing from us.
4  provided that is medically necessary to treat 4 (Adjourning at 1:05 p.m.)
5  gender dysphoria. Do you understand -- Am | 5
6  reading that correctly? 6
7 A 1see what it says there from Samuels' standpoint. | 7
8 Q And then on the following page, she goes on to 8
9 say, "If there is a difference in treatment, we'd 9
10  ask the insurer to explain why hysterectomies are | 10
11  being singled out for this purpose with regard to |11
12 gender transition but not other conditions." 12
13 A Okay. 13
14 Q Now, [ understand this to be saying that the 14
15  regulations will require surgical treatment to be 15
16  provided for gender dysphoria. Is that not the 16
17  way you understand it? 17
18 A So -- no. 18
19 Q Solong as it's medically necessary, I should 19
20  qualify. 20
21 A 1think subject to the medical necessity of the -- |21
22 the medical necessity review of the insurer, they |22
23 would be required to look at this as an issue. 23
24 Q Okay. Butif it were medically necessary and the |24
25  treatment were for gender transition, then the 25
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STATE OF WISCONSIN
COUNTY OF DANE i S-

1, Peggy S. Christensen, Registered Professional
Reporter and Notary Public in and for the State of
Wisconsin, do hereby certify that the foregoing
deposition of J_.P. WIESKE was taken before me on
May 30, 2018, and reduced to writing by me, a
professional court reporter and disinterested person,
approved by all parties in interest and thereafter
converted to typewriting using computer-aided
transcription.

1 further certify that 1 am not related to nor
an employee of counsel or any of the parties to the
action, nor am | in any way financially interested in
the outcome of this case.

IN WITNESS WHEREOF, 1 have hereunto set my hand
and affixed my notarial seal of office at Madison,
Wisconsin, this 1st day of June 2018.

Notary_Public, State of Wisconsin
My Commission Expires August 7, 2020
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