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U.S. Department of Justice
Civil Division, Appellate Staff
950 Pennsylvania Ave. NW, Rm. 7256
Washington, DC 20530

Tel: (202) 514-7823

October 15, 2018
VIA CM/ECF

Molly Dwyer

Clerk of the Court

U.S. Court of Appealsfor the Ninth Circuit
95 Seventh Street

San Francisco, CA 94103

RE: Trump v. U.S District Court for the Western District of Washington
No. 18-72159 (9th Cir.)
Oral Argument Held on October 10, 2018

Dear Ms. Dwyer:

Earlier today, we filed a response to plaintiffs' motion to supplement the
record on appeal (Dkt. 45). That response included multiple exhibits. Because of
atechnical error, the first two pages of Exhibit 1 were incorrect. Attached please
find a corrected Exhibit 1, which corresponds to PDF Pages 8 to 17 of the
government’ sresponse. We apologize for the error.

Sincerely,

s/ Brad Hinshelwood
Brad Hinshelwood

Enclosures

cc. Counsdl of Record (via CM/ECF)
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'UNDER SECRETARY OF DEFENSE
4000 DEFENSE PENTAGON ‘
WASHINGTON, D.C. 20301-4000

PERSONNEL AND
READINESS

ACTIONMEMO AN 11 w8

TO: SECRETARY OF DEFENSE

THROUGH: DEPUTY SECRETARY OF DEFENSE
VICE CHAIRMAN OF THE JOINT CHIEFS OF STAFF

GLAL . Cett ey,
FROM: Robert Wilkie, Under Secretary of Defense for Personnel and Readiness

SUBJECT: Recommendations by the Transgender Review Panel of Experts

e On September 14, 2017, you directed the establishment of a Panel of Experts to review and
- recommend changes to Department of Defense policies regarding the service of transgender
individuals (Tab A), in accordance with direction from the President on August 25, 2017
(Tab B). '

e The Panel, which I chaired, comprised the officials performing the duties of the Under
Secretaries of the Military Departments, the Uniformed Services® Vice Chiefs, and Senior
Enlisted Advisors..

e You directed the Panel to conduct its review and render recommendations consistent with
military readiness, lethality, deployability, budgetary constraints, and applicable law.

e The Panel was informed by testimony from commanders with transgender troops, currently-
serving transgender Service members, military physicians, and other health experts.

e The Panel considered available DoD data and information on currently-serving transgender
personnel and relevant external research and studies.

e Based on the individual and collective experience leading warfighters and their expertise in
military operational and institutional effectiveness, the Panel makes the following
recommendations: '

o Transgender individuals should be allowed to enter the military in their biological sex,
subject to meeting all applicable accession standards. A diagnosis of gender dysphoria is
disqualifying for accessions unless medical documentation establishes stability in his/her
biological sex for no less than 36 consecutive months—as determined by a qualified
Department of Defense medical provider—at the time of application. [Gender
Dysphoria: a medical diagnosis involving significant distress or problems functioning

" resulting from a difference between the gender with which an individual identifies and
the individual’s biological sex] '
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o Transgender Service members should be permitted to serve openly, but only in their
biological sex and without receiving cross-sex hormone therapy or surgical transition
support.

o In order to keep faith with those transgender Service members who receive a diagnosis of
gender dysphoria from a qualified military medical provider priorto the implementation
of a revised DoD policy in 2018, they should be authorized all medically necessary and
appropriate care and treatment, including cross-sex hormone therapy and medically
necessary surgery. Such care and treatment should be authorized and provided at
government expense even if it is determined to be necessary and appropriate only after
the implementation of a revised policy in 2018. :

o Transgender Service members should be subject to the same retention standards
applicable to all other Service members.

e To ensure consistent apphcatlon of the policies, procedures and guidance currently in effect
with regard to the accession' and in-service transition? of transgender individuals, I intend to
issue a memorandum clarifying existing guidance regarding privacy concerns that may arise.

RECOMMENDATION: As discussed, based on your review of these recommendations, and
other information and input you elect to consider, we will develop a writing by which you would
advise the President of your conclusions and recommendations in this matter.

COORDINATION: TAB C

Attachments;
As stated

1 As required by court order.
2 As authorized by DoDI 1300.28, In-Service, Transition for Transgender Service members, dated July 1, 2016.
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SECRETARY OF DEFENSE
1000 DEFENSE PENTAGON

WASHINGTON, DC 20301-1000 ' ? / / f«i
’ {~ aif -ﬂ*"

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS

CHAIRMAN OF THE JOINT CHIEFS OF STAFF

UNDER SECRETARIES OF DEFENSE

COMMANDANT, U.S. COAST GUARD

DEPUTY CHIEF MANAGEMENT OFFICER

CHIEF, NATIONAL GUARD BUREAU

GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE

DIRECTOR OF COST ASSESSMENT AND PROGRAM
EVALUATION :

INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE

DIRECTOR OF OPERATIONAL TEST AND EVALUATION

CHIEF INFORMATION OFFICER OF THE DEPARTMENT OF

- DEFENSE

ASSISTANT SECRETARY OF DEFENSE FOR LEGISLATIVE
AFFAIRS

ASSISTANT TO THE SECRETARY OF DEFENSE FOR PUBLIC
AFFAIRS

DIRECTOR OF NET ASSESSMENT

DIRECTOR, STRATEGIC CAPABILITIES OFFICE

DIRECTORS OF DEFENSE AGENCIES

DIRECTORS OF DOD FIELD ACTIVITIES

SUBJECT: Military Service by Transgender Individuals - Interim Guidance

The Department of Defense (“DoD™) has received the Presidential Memorandum,
Military Service by Transgender Individuals, dated August 25, 2017 (“Presidential
Memorandum™). DoD will carry out the President’s policy and directives in consultation with
the Department of Homeland Security (“DHS™) with respect to the U.S. Coast Guard. Not later
than February 21, 2018, I will present the President with a plan to implement the policy and
directives in the Presidential Memorandum. Consistent with military effectiveness and lethality,
budgetary constraints, and applicable law, the implementation plan will establish the policy,
standards and procedures for transgender individuals serving in the military. The Deputy
Secretary of Defense and the Vice Chairman of the Joint Chiefs of Staff, supported by a panel of
experts (“Panel”), shall propose for my consideration recommendations supported by appropriate
evidence and information.

To comply with the Presidential Memorandum, ensure the continued combat readiness of
the force, and maximize flexibility in the development of the implementation plan, the attached
Interim Guidance takes effect immediately and will remain in effect until I promulgate DoD’s
final policy in this matter. By agreement with the Acting Secretary of Homeland Security, this
Interim Guidance also applies to the U.S. Coast Guard.

cc: ‘
Secretary of Homeland Security

- o il
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Interim Guidance

First and foremost, we will continue to treat every Service member with dignity and respect.

Accessions: The procedures set forth in Department of Defense Instruction (DoDI) 6130.03,
Medical Standards for Appointment, Enlistment, or Induction in the Military Services, dated
April 28, 2010 (Change 1), which generally prohibit the accession of transgender individuals into
the Military Services, remain in effect because current or history of gender dysphoria or gender
transition does not meet medical standards, subject to the normal waiver process.

Medical Care and Treatment: Service members who receive a gender dysphoria diagnosis from
a military medical provider will be provided treatment for the diagnosed medical condition. As
directed by the Memorandum, no new sex reassignment surgical procedures for military
personnel will be permitted after March 22, 2018, except to the extent necessary to protect the
health of an individual who has already begun a course of treatment to reassign his or her sex.

In-Service Transition for Transgender Service Members: The policies and procedures set forth
in DoDI 1300.28, In-Service Transition for Transgender Service Members, dated July 1, 2016,
‘remain in effect until I promulgate DoD’s final guidance in this matter.

Separation and Retention of Transgender Service members:

Service members who have compléted their gender transition process and whose gender
marker has been changed in DEERS will continue to serve in their preferred gender while this
Interim Guidance remains in effect.

An otherwise qualified transgender Service member whose term of service expires while
this Interim Guidance remains in effect, may, at the Service member’s request, be re-enlisted in
service under existing procedures.

~ As directed by the Memorandum, no action may be taken to involuntarily separate or
discharge an otherwise qualified Service member solely on the basis of a gender dysphoria
diagnosis or transgender status. Transgender Service members are subject to the same standards
as any other Service member of the same gender; they may be separated or discharged under
existing bases and processes, but not on the basis of a gender dysphoria diagnosis or transgender
status. . :

Reestablishment of the Office of the Under Secretary of Defense for Personnel and Readiness
(OUSD(P&R)) Central Coordination Cell: The OUSD(P&R) will reestablish the Central
Coordination Cell (CCC) to provide expert advice and assistance to the Military Departments
and Services and to commanders with regard to this Interim Guidance. The CCC may be
reached at https://ra.sp.pentagon.mil/DoDCCC/SitePages/HomePage.aspx.
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SECRETARY OF DEFENSE
1000 DEFENSE PENTAGON
WASHINGTON, DC 20301-1000

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS

CHAIRMAN OF THE JOINT CHIEFS OF STAFF

UNDER SECRETARIES OF DEFENSE

COMMANDANT, U.S. COAST GUARD

DEPUTY CHIEF MANAGEMENT OFFICER

CHIEF, NATIONAL GUARD BUREAU

GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE

DIRECTOR OF COST ASSESSMENT AND PROGRAM
EVALUATION

INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE

DIRECTOR OF OPERATIONAL TEST AND EVALUATION

CHIEF INFORMATION OFFICER OF THE DEPARTMENT OF
DEFENSE

ASSISTANT SECRETARY OF DEFENSE FOR LEGISLATIVE
AFFAIRS

ASSISTANT TO THE SECRETARY OF DEFENSE FOR PUBLIC
AFFAIRS '

DIRECTOR OF NET ASSESSMENT

DIRECTOR, STRATEGIC CAPABILITIES OFFICE

DIRECTORS OF DEFENSE AGENCIES

DIRECTORS OF DOD FIELD ACTIVITIES

SUBJECT: Terms of Reference - Implementation of Presidential Memorandum on Military
Service by Transgender Individuals

Reference: Military Service by Transgender Individuals — Interim Guidance

I direct the Deputy Secretary of Defense and the Vice Chairman of the Joint Chiefs of
Staff to lead the Department of Defense (DoD) in developing an Implementation Plan on military
service by transgender individuals, to effect the policy and directives in Presidential
Memorandum, Military Service by Transgender Individuals, dated August 25, 2017
(“Presidential Memorandum™). The implementation plan will establish the policy, standards and
procedures for service by transgender individuals in the military, consistent with military
readiness, lethality, deployability, budgetary constraints, and apphcable law.

_ The Deputy Secretary and the Vice Chairman, supported by a panel of experts drawn
from DoD and the Department of Homeland Security (DHS) (*“Panel™), shall propose for my
consideration recommendations supported by appropriate evidence and information, not later
than January 15, 2018. The Deputy Secretary and the Vice Chairman will be supported by the
Panel, which will be comprised of the Military Department Under Secretaries, Service Vice
Chiefs, and Service Senior Enlisted Advisors. The Deputy Secretary and Vice Chairman shall

<
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designate personnel to support the Panel’s work to ensure Panel recommendations reflect senior
civilian experience, combat experience, and expertise in military operational effectiveness. The
Panel and designated support personnel shall bring a comprehensive, holistic, and objective
approach to study military service by transgender individuals, focusing on military readiness,
lethality, and unit cohesion, with due regard for budgetary constraints and consistent with
applicable law. The Panel will be chaired by the Under Secretary of Defense for Personnel and
Readiness and will report to the Deputy Secretary and the Vice Chairman at least every 30 days
and address, at a minimum, the following three areas:

Accessions: The Presidential Memorandum directs DoD to maintain the policy currently in effect,
which generally prohibits accession of transgender individuals into military service. The Panel
will recommend updated accession pohcy gundelmes to reflect currently accepted medical
terminology.

Medical Care: The Presidential Memorandum halts the use of DoD or DHS resources to fund
sex-reassignment surgical procedures for military personnel, effective March 23, 2018, except to
the extent necessary to protect the health of an individual who has already begun a course of
treatment to reassign his or her sex. The implementation plan will enumerate the specific

surgical procedures associated with sex reassignment treatment that shall be prohibited from

DoD or DHS resourcing unless necessary to protect the health of the Service member.

Transgender Members Serving in the Armed Forces: The Presidential Memorandum directs that
the Department return to the longstanding policy and practice on military service by transgender
individuals that was in place prior to June 2016. The Presidential Memorandum also allows the
Secretary to determine how to address transgender individuals currently serving in the Armed
Forces. The Panel will set forth, in a single policy document, the standards and procedures
applicable to military service by transgender persons, with specific attention to addressing
transgender persons currently serving. The Panel will develop a universal retention standard that
promotes military readiness, lethality, deployability, and unit cohesion.

To support its efforts, the Panel will conduct an independent multi-disciplinary review
and study of relevant data and information pertaining to transgender Service members. The
study will be planned and executed to inform the Implementation Plan. The independent multi-
disciplinary review and study will address aspects of medical care and treatment, personnel
management, general policies and practices, and other matters, including the effects of the
service of transgender persons on military readiness, lethality, deployability, and unit cohesion.

The Panel may obtain advice from outside experts on an individual basis. The
recommendations of the Deputy Secretary and the Vice Chairman will be coordinated with
senior civilian officials, the Military Departments, and the Joint Staff.

All DoD Components will cooperate fully in, and will support the Deputy Secretary and
the Vice Chairman in their efforts, by making personnel and resources available upon request in

support of their efforts. |
@»e’\— S v~ e A

cc: ‘
Secretary of Homeland Security
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THE WHITE HOUSE
WASHINGTON

August 25, 2017

MEMORANDUM FOR THE SECRETARY OF DEFENSE _
THE SECRETARY OF HOMELAND SECURITY

SUBJECT: Military Service by Transgender Individuals

Section 1. Policy. (a) Until June 2016, the Department
of Defense (DoD) and the Department of Homeland Security (DHS)
(collectively, the Departments) generally prohibited openly
transgender individuvals from accession into the United States
military and authorized the discharge of such individuals.
Shortly before President Obama left office, however, his
Administration dismantled the Departments' established framework
by permitting transgender individuals to serve openly in the
military, authorizing the use of the Departments' resources
to fund sex-reassignment surgical procedures, and permitting
accession of such individuals after July 1, 2017. The Secretary
of Defense and the Secretary of Homeland Security have since
extended the deadline to alter the currently effective accession
policy to January 1, 2018, while the Departments continue to
study the issue. : :

In my judgment, the previous Administration failed to
identify a sufficient basis to conclude that terminating
the Departments' longstanding policy and practice would not
hinder military effectiveness and lethality, disrupt unit
cohesion, or tax military resources, and there remain meaningful
concerns that further study is needed to ensure that continued
implementation of last year's policy change would not have
those negative effects.

(b) Accorxdingly, by the authority vested in me as
President and as Commander in Chief of the Armed Forces
of the United States under the Constitution and the laws of
the United States of America, including Article II of the
Constitution, I am directing the Secretary of Defense, and the
Secretary of Homeland Security with respect to the U.S. Coast
Guard, to return to the longstanding policy and practice on
military service by transgender individuals that was in place
prior to June 2016 until such time as a sufficient basis exists

ADMINISTRATIVE_RECORD_003065




Case: 18-72159, 10/15/2018, ID: 11046600, DktEntry: 46-2, Page 9 of 10

2

upon which to conclude that terminating that policy and practice
would not have the negative effects discussed above. The
Secretary of Defense, after consulting with the Secretary of
Homeland Security, may advise me at any time, in writing, that
a change to this policy is waxranted.

Sec. 2. Directives: The Secretary of Defense, and the
Secretary of Homeland Security with resgpect to the U.S8. Coast
Guard, shall:

(a) maintain the currently effective policy regarding
accession of transgender individuals into military service
beyond January 1, 2018, until such time as the Secretary of
Defense, after consulting with the Secretary of Homeland .
Security, provides a recommendatlon to the contrary that I find
convincing; and

(b} halt all use of DoD or DHS resources to fund
sex-reasgsignment surgical procedures for military personnel,
except to the extent necessary to protect the health of an
individual who has already begun a course of treatment to
reassign his or her sex.

Sec. 3. Effective Dates and Implementation. Section 2(a)
of this memorandum shall take effect on January 1, 2018,
Sections 1(b) and 2(b) of this memorandum shall take effect on
March 23, 2018. By February 21, 2018, the Secretary of Defense,
in consultation with the Secretary of Homeland Security, shall
submit to me a plan for implementing both the general policy
set forth in section 1(b) of this memorandum and the specific
directives set forth in section 2 of this memorandum. The
implementation plan shall adhere to the determinations of the
Secretary of Defense, made in consultation with the Secretary
of Homeland Security, as to what steps are appropriate and
consistent with military effectiveness and lethality, budgetary
constraints, and applicable law. As part of the implementation
plan, the Secretary of Defense, in consultation with the
Secretary of Homeland Security, shall determine how to address
transgender individuals currently serving in the United States
military. Until the ‘Secretary has made that determination, no
action may be taken against such individuals under the policy
set forth in section 1(b) of this wmemorandum.

Sec. 4. Severability. If any provision.of this
memorandum, or the application of any provision of this
memorandum, is held to be invalid, the remainder of this
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memorandum and other dissimilar appllcatlons of the provision
shall not be affected.

Sec. 5. General Provigions. (a) Nothing in this
memorandum shall be construed to impair or otherwise affect:

(1) the authority granted by law to an executive
department or agency, or the head thereof; or

(ii) the functions of the Director of the Office
of Management and Budget relating to budgetary,
administrative, or legislative proposals.

(b) This memorandum shall be implemented consistent
with applicable law and subject to the availability of
appropriations.

(¢} This memorandum is not intended to, and does not,
create any right or benefit, substantive or procedural,
enforceable at law or in equity by any party against the
United States, its departments, agencies, or entities, its
officers, employees, or agents, or any other person.

(d) The Secretary of Defense is authorized and directed to
publish this wemorandum in the Federal Register.
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