Case 1:15-cv-01084-GBD-HBP Document 35 Filed 02/12/16 Page 1 of 5

Fox Rothschild vie

ATTORNEYS AT LAW

100 Park Avenue, Suite 1500

New York, NY 10017

Tel 212.878.7900 Fax 212.692.0940
www.foxrothschild.com

Zev Singer
Direct Dial: (212) 878-7928
Email Address: zsinger@foxrothschild.com

February 12, 2016
VIA ECF

Hon. George B. Daniels
United States District Judge
Southern District of New York

Re: Cargian v. Breitling USA, Inc.
Civil Action No.: 15-cv-01084

Your Honor:

We represent defendant Breitling USA, Inc. (“Bhiegl' or “Defendant”) in this matter. We
respectfully submit this letter in response to itiffi Fred Cargian’s (“Plaintiff”) letter-motion (Bcket
No. 34) pursuant to FRCP 72(a) seeking review ofjistaate Judge Pitman’s denial of Plaintiff's
application for a second deposition of Sebastienstiita, Defendant’s Vice-President. As will be
explained below, Magistrate Judge Pitman’s decisiodeny Plaintiff's discovery motion seeking the
second deposition of Mr. Amstutz was neither cleamroneous nor contrary to law. Therefore,
Plaintiff's Rule 72(a) motion should be denied.

|. Factual Background

By way of background, Breitling terminated Plaifsifemployment as a sales representative at
the end of 2013 for legitimate and non-discrimimatieeasons. Specifically, in the three to fourrgea
prior to his termination, Plaintiff's sales numberdative to his goals were consistently among the
lowest in the company and were steadily declininBlaintiff regularly acted disrespectfully and
inappropriately to his supervisors, including, agather things, cursing at Breitling’s Presidenfront
of clients at an event, openly declaring in frohthe sales team that he would not work past 5ad,
making unprofessional remarks in his self-evaluatiolt was for these reasons, among others, that
Breitling terminated Plaintiff's employment.

ll. Plaintiff's Misrepresentation to the Court

In Plaintiff's instant motion, his counsel has blaly and falsely misquoted from the transcript
of the January 21, 2016 phone conference beforeidifate Judge Pitman that was held to address
Plaintiff's request to take a second depositioB@bastien Amstutz, Breitling’s Vice-President.

In his motion, Plaintiff contends that the bonu&gkation formulae and numbers that can be
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found on the documents that were produced to Hfaafter Mr. Amstutz’'s deposition are not self-
evident or easily discernable based upon Mr. Am&uirior testimony on these topics, and therefore
the Magistrate Judge erred in denying Plaintiféguest for a second deposition of Mr. Amstutz.ann
effort to support this point, Plaintiff cites toethiranscript of the conference with Magistrate &udg
Pitman, claiming that “even Defendant does not @aghat the calculating process is simple and easily
discernable from the face of the document.” (Dod¥et 34, page 7). To that end, counsel claims that
when the Magistrate Judge asked whether the matkedoout the same for all of the sales reps,
“Defense counsel replied [citing to transcript] tYoHonor, we could not really quite figure it out.
might have spent an hour because you know, it wasptcated. We could not figure it out.”
(Plaintiff's Letter Motion, Docket No. 34, pages87allegedly citing to transcript of proceeding$doe
Magistrate Pitman).

Gallingly, in trying to make this point, Plaintiff’ counsel has attributdger own statements in
the proceedings before Magistrate Judge Pitmadefiense counsel. Even a cursory look at the sectio
of the transcript Plaintiff cites, shows thatvas Plaintiff's counsel herself, not Defendantsounse)
who was claiming and arguing that the calculatiese complicated and that she could not figure them
out:

MAGISTRATE JUDGE PITMAN: Was there — were the numdben
Cargian’s summary similar, and did the math worktba same way?

MS. GOODMAN: Your Honor, we could not really quifigure it out. |
might have spent an hour because it — you knowag complicated. We
could not figure it out.

(Transcript of January 21, 2016 teleconference Witlyistrate Pitman, attached hereto as Exhibit “A”,
at 29:7-14). It is utterly clear from the transcript thatwas “MS. GOODMAN” who made these
statements, and not, as she represents to thig @dwer letter motion, defense counsel. Ms. Goaxalm
an extremely experienced practitioner, has abdgluie excuse for conflating her own name with the
name of defense counsel and for falsely attributiegown argument with Defendant’s argument.

Plaintiff's egregious and blatant misrepresentatmthe Court about the proceedings in front of
Magistrate Judge Pitman, attributing her very ovatesnents to those of the opposing party, should be
grounds alone to deny the instant motion

lll. Plaintiff Has Not and Cannot Show That Magistrate Judge Pitman’s Decision Was
“Clearly Erroneous”

Aside from Plaintiff's deliberate misquoting of tlmecord, the instant motion should also be
denied because Plaintiff has failed to sustainbbiglen to show the Magistrate Judge’s decision was

! In her motion, Plaintiff also claims that this loojuy occurred on page 32-33 of the hearing trapiscBee Docket No. 34,
page 8. In fact, it occurred on page 29 of thadeept. Indeed, throughout his motion, Plaintiffscites the hearing
transcript to the wrong pages.

2 While Defendant does not affirmatively seek samdtifor Plaintiff's deliberate misrepresentatiorttte Court at this time,
Defendant notes that the Court, on its own, “maleoan attorney, law firm, or party to show causs wonduct specifically
described in the order has not violated Rule T1{HRCP R. 11(c)(3).

38845330 2



Case 1:15-cv-01084-GBD-HBP Document 35 Filed 02/12/16 Page 3 of 5

clearly erroneous or contrary to law. On a mofpumsuant to FRCP 72(a) challenging a Magistrate
Judge’s ruling on a non-dispositive issue, theri2isCourt must consider and “modify or set asidg a
part of the order that is clearly erroneous omistary to law.” Fed. R. Civ. R. 72(a). “Under thighly
deferential standard, magistrate judges are ‘a#drdroad discretion in resolving discovery disputes
and reversal is appropriate only if that discretisrabused.”Sorms v. US,, 13-CV-0811, 2014 WL
3547016, at *4 (E.D.N.Y. July 16, 2014) (quotifgNamee v. Clemens, No. 09-CV-1647, 2014 WL
1338720, at *2 (E.D.N.Y. Apr. 2, 2014)).

Here, Magistrate Judge Pitman duly considered aig &ddressed the arguments made in
connection with Plaintiff's discovery motion; higdsion was neither clearly erroneous nor contrary
law. He heard more than half an hour of oral argoinon the issue of Plaintiff's request for a secon
deposition of Mr. Amstutz. After oral argument, aiyistrate Judge Pitman properly denied Plaintiff's
request on the basis that the recently producedrdent concerning the additional sales represeetitiv
bonuses were identical in form to the documentsipusly produced regarding Plaintiff, and nothing
prevented Plaintiff from inquiring about how allrhgses were calculated at Mr. Amstutz’s deposition.
(Magistrate Judge Pitman’s Endorsement, Docket38h.

A. Relevant Procedural History

On July 28, 2015, Magistrate Judge Pitman orderefbmlant to produce “the portion of the
personnel files of the [sales representatives]tiied by [P]laintiff that include performance rews,
sales performance [and] compensation.” (Docket 28). Defendant responded to the Court’s Order
and provided all such documents from the persofilesl of these alleged comparators to Plaintifbpri
to Mr. Amstutz’s deposition. The documents in Riffis possession before Mr. Amstutz was deposed
included a bonus compensation sheet for Plairdif2D12 (Attached hereto as Exhibit “B”).

On December 9, 2015, at Mr. Amstutz’'s depositibmyas brought to Defendant’s attention that
there were documents similar to Exhibit “B” withritivritten bonus compensation notes that existed for
each of Breitling’s sales representatives but Haat not yet been produced to Plaintiff. However, a
will be discussed below, Plaintiff was aware thattsdocuments existed at the time of Mr. Amstutz’s
deposition. Plaintiff questioned Mr. Amstutz exdemely about the bonus structure, system, and
calculations. Mr. Amstutz confirmed that the borsigicture, system, and calculation for the sales
representatives were exactly the same as for Plairurthermore, during Mr. Amstutz’s deposition,
Plaintiff used the bonus compensation sheet (ExKiBi, marked as Exhibit 14 at the Amstutz
deposition) that was already in his possession.

After Mr. Amstutz’'s deposition, Defendant conductadsearch for documents containing
handwritten bonus compensation notes for the dalers representatives. During its search, Deféndan
located them in aeparate location at the company, as these documents had not beennkihe same
location as the personnel files of the sales remtasives (thus, the reason they were not prodwittd
the remainder of the personnel file documents @ntsto the prior Court Order that had specifically
referenced “personnel files”). In January 2016o&lihese bonus compensation documents for alef t
sales representatives were produced to Plaintiffiouit any objection.

Subsequently, Plaintiff made an application to Magie Judge Pitman to take a second
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deposition of Mr. Amstutz to question him about th@nus compensation documents that had been
produced to Plaintiff after Mr. Amstutz’'s deposititnad taken place. The supplementally produced
bonus documents are wholly identical in structuogmat, categories, and content to the bonus
compensation documents previously provided to Bfaibefore Mr. Amstutz’s deposition; the only
difference is the handwritten numbers set forthtlsem documents for each sales representatee (
example of subsequently produced bonus compensstest, attached hereto as Exhibit “C”).

B. Magistrate Judge Pitman Correctly Found that Plantiff had a full opportunity to
qguestion Mr. Amstutz about Breitling’s Bonus Structure

With the use of the bonus compensation documeatswhre in Plaintiff's possession (marked
as an exhibit at the deposition, Exhibit “B” attadhherein) at Mr. Amstutz’'s deposition, for
approximately47 pagesof testimony, Plaintiff's counsel questioned Mrmétutz, in great detall
regarding Breitling’s bonus structure, bonus caltiohs, bonus format, bonus components, and bonus
process. %ee relevant portions of Amstutz deposition, attachedeto as Exhibit “D”, pages 75-119).

In fact, the format of the very bonus compensasioeets at issue in this motion were discussed,enher
counsel questioned Mr. Amstutz about each compaofethie bonus and how it was calculated.

In reaching his decision, the Magistrate Judge ifpalty reviewed and compared the bonus
compensation sheet that was used (and extensiuelstigned about) during Mr. Amstutz’s deposition
with a sample of one that had been produced afterAvhstutz’s deposition.(See Exhibit “B” and
Exhibit “C’ respectively, attached herein). Mdgade Judge Pitman determined that the recently
produced documents concerning the additional sef@esentatives’ bonuses were identical in form to
the documents previously produced, and nothingpnadented Plaintiff from asking Mr. Amstutz about
how all bonuses were calculated at his depositidagistrate Judge Pitman’s Endorsement, Docket No.
33). Thus, having duly considered both sets afudments and making a reasonable and specific
determination that they are similar enough to harewvided Plaintiff ample opportunity to question.Mr
Amstutz on the bonus calculation process and stredor Breitling’s sales representatives, Plafntif
cannot show that the Magistrate Judge “clearlydroe issued a ruling contrary to law. Accordngl
Magistrate Judge Pitman’s decision should be gdatite appropriate deference and Plaintiff's motion
should be denied.

Further, as was explicitly discussed at the confezavith Magistrate Judge Pitman, at the time
of Mr. Amstutz’s deposition, Plaintiff was well aveathat in 2013 one of the other sales represeatati
violated company policy, and Plaintiff could haveegtioned Mr. Amstutz what role, if any, such
violation played in calculation that sales repréggve’s 2013 bonus. At the time of Mr. Amstutz’s
deposition, Plaintiffs counsel was also aware that sales representatives were paid a “SpeciabExt
Bonuses”. As such, she could have questioned Mrstatz about why or how Special Extra Bonuses
were paid to any or all of the sales representstivaintiff's counsel chose not to do*séfter having

% Subsequent to (and on the same day as) the pbaference held with the Magistrate Judge Pitmamptuties faxed the
Court a copy of the 2012 bonus compensation shattelated to Plaintiff, which had previously bgzoduced to Plaintiff
prior to the Amstutz deposition and that had bessdas an exhibit at the Amstutz deposition (ExHBi attached herein).
The Court had already been in possession of an@rashthe newly produced bonus compensation shagishad been
attached to Plaintiff's motion to Magistrate Judinan (same adocument attached herein as ExQibjit *

* In fact, Magistrate Judge Pitman specifically ddteat “nothing prevented counsel from asking Arizséibout the *Special
Extra Bonus’ program and how such bonuses werelleddtl.” (Magistrate Judge Pitman’s EndorsementkBoNo. 33).
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had a full and fair opportunity to depose Mr. Antsttor an entire day, Plaintiff should not be given
second chance to ask questions that he now belleveshould have asked at Mr. Amstutz’s original
deposition. Certainly, the Magistrate did not digarr in declining to give Plaintiff a second éiat the
apple for Mr. Amstutz’'s deposition and finding th&aintiffs argument regarding the sales
representative that violated company policy was &fieeld” from the main issue.

C. The Magistrate Judge did not “Clearly Err” in Fi nding that the Bonus Calculations on
the Supplemental Production are Readily Understandale

As discussed above, Plaintiffs counsel (amat Defendant's counsel) argued to Magistrate
Judge Pitman that the bonus calculations that Mrstitz testified about are not readily discernaile
the subsequently produced bonus compensation shdetgever, Magistrate Judge Pitman directly
addressed this issue. Having reviewed the bonuspensation sheets and holding that they are
“‘identical in form to the documents previously puedd”’, and thus the same methodology that Mr.
Amstutz testified to (or would have testified todhae been asked) would apply to the subsequently
produced bonus compensation documents (MagistuaigeJPitman’s Endorsement, Docket No. 33). In
fact, during the phone conference, Magistrate Judgman himself performed various arithmetic
calculations and noted that it was “basic, secaadle arithmetic” to add up the numbers on the bonus
compensation sheet, once one understood what tbgarees of bonuses consisted of and how there
were awarded (Exhibit “A”, at 29:17-18). Applyitlge “highly deferential standard” that suits moson
pursuant to Rule 72(a), the Magistrate Judge didchearly err in his determination that a second
deposition of Mr. Amstutz is not warranted undegsih circumstances.

V. Conclusion

After deposing Defendant’s witness, Mr. Amstutz; feearly 6 hours, and having had a full
opportunity to question him about Breitling’s borstsucture and calculations, Plaintiff now seeks a
second bite at the apple to depose Mr. Amstutznagaask questions that counsel could have asked at
Mr. Amstutz's original deposition. Magistrate Jed@itman heard extensive oral argument, read
submissions by the parties, reviewed the docunantsue, and then determined that Plaintiff had no
sustained his burden to show why Defendant shoalltbtred to produce a high-ranking witness for a
second deposition. Despite blatantly misquoting técord of proceedings before Magistrate Judge
Pitman, Plaintiff has not sustained his heavy barmfeshowing that the Magistrate Judge “clearledtr
or ruled “contrary to law” in his determination. hdrefore, for the aforementioned reasons, we
respectfully submit that Magistrate Judge Pitmatesision to deny Plaintiff a second deposition of
Sebatien Amstuz was neither clearly erroneous oatrary to law. Accordingly, Plaintiff's motion
should be denied.

Respectfully submitted,
FOX ROTHSCHILD, LLP

/sl
Zev Singer, Esq.
CC: (by ECF) All Counsel of Record

Attachments
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UNI TED STATES DI STRI CT COURT
SOUTHERN DI STRI CT OF NEW YORK
FREDERI CK M CARG AN,
Plaintiff,
- agai nst -
BREI TLI NG USA, | NC.,
Def endant .
GCvil Action No. 15-cv-01084

630 Third Avenue
New Yor k, New Yor k

January 21, 2016
11: 55 a. m

TELEPHONI C CONFERENCE W TH
MAG STRATE JUDGE PI TMAN, taken before Alexis
Perez Jeni o, a Shorthand Reporter and Notary

Public of the State of New York.

ELLEN GRAUER COURT REPORTI NG CO. LLC
126 East 56th Street, Fifth Fl oor
New Yor k, New York 10022
212- 750- 6434
REF: 111528B
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BY:

BY:

APPEARANCES

LAW OFFI CES OF JANI CE GOODIVAN

Attorney for Plaintiff

61 Jane Street
New Yor k, New York 10014
JANI CE GOCDVAN
(212) 869-1940

j 9@ ani cegoodmanl aw. com

FOX ROTHSCHI LD, LLC

Att or neys for Defendant

100 Park Avenue, Suite 1500
New Yor k, New York 10017
ZEV SI NGER

(212) 905-2305

zsi nger @ oxr ot hschi |l d. com

ALSO PRESENT:

FRED CARG AN
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TEL ECONFERENCE

THE CLERK: Judge's chanbers.

MR. SINGER  Good afternoon. It's
t he parties on the Cargian vs.
Breitling matter.

THE CLERK: Ckay.

M5. GOCDMAN:  This is Janice
Goodnman, attorney for the plaintiff.

THE CLERK: Al right. For
plaintiff, | have Ms. Goodnan.

MR, SINGER. And for defendant, you
have Zev Si nger.

And we have a court reporter here
for the deposition we're in the mddle
of. It's up to the Court whether the
judge wants us to nake a record of this
or not, whatever the Court would
prefer.

THE CLERK: Ckay. | wll let him
know t hat the court reporter is there.

And |I'mjust going to put you on
hold for a nonent, and the judge w ||
be with you shortly.

MR. SI NGER: Thank you.

MS. GOCDMAN:  Thank you.
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4

TEL ECONFERENCE

(Pause)

MAG STRATE JUDGE PI TMAN.  Good
norning, this is Magi strate Judge
Pitman. | understand that |'ve got
Ms. Goodman on the line for plaintiff
and M. Singer for defendant. |Is that
correct?

MR SINCGER  Yes, your Honor.

MS. GOCDMAN:  Correct.

MAG STRATE JUDGE PI TMAN:  And |
understand you're both at a deposition
ri ght now?

MR. SINGER That's correct.

MAG STRATE JUDGE PI TMAN. Who' s
bei ng deposed?

MR SINGER A third-party w tness,
your Honor.

MAG STRATE JUDCGE PI TMAN: It sounds
like it doesn't nake any difference
whet her the witness is in the room or
not. Did counsel concur?

MR. SINGER  They've already -- the
W t ness and her counsel have actually

st epped out, so.




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 b~ W N L O

Case 1:15-cv-01084-GBD-HBP Document 35-1 Filed 02/12/16 Page 6 of 50

TEL ECONFERENCE

M5. GOODMAN:  You're Honor, are you
referring to the witness | requested to
have t he deposition of?

MAG STRATE JUDGE PI TMAN: Wl I, is
t hat i ndividual even there?

MS. GOCDVAN: No.

MR, SINGER  No, your Honor.

M5. GOCDMAN:  No, Not here.

MAG STRATE JUDGE PI TMAN:  The
deposi tion has stopped?

MR. SINGER  Correct.

MAG STRATE JUDGE PI TMAN. Al |
right. | amdigitally recording the
call, and if you want to have the
reporter take it down also, that's
fine.

M5. GOCDMAN: |1'd |ike to ask the
reporter to take it down.

MR, SINGER  What ever.

MAG STRATE JUDGE PI TMAN: Al l
right, fine. Al right.

The call is occasioned by a letter
that plaintiff's counsel filed at about

7:30 last night, according to the ECF




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 b~ W N L O

Case 1:15-cv-01084-GBD-HBP Document 35-1 Filed 02/12/16 Page 7 of 50

TEL ECONFERENCE
system | take it you've seen it,
M. Singer?

MR SINGER. | have seen it, your
Honor. | was in the process of
drafting a response to her when | saw
it.

MAG STRATE JUDGE PI TMAN: Ckay.

Wll, to save you fromthe trouble
of drafting, you can tell ne what your
arguments are now.

Wiy don't | hear from Ms. Goodnan
first, and then I'll hear from
M. Si nger.

MR, SINGER: Thank you.

MAG STRATE JUDGE PI TMAN. Go ahead,
Ms. Goodnan.

M5. GOCDVMAN: | think I spelled it
out inny letter. W -- on July 29th,
you ordered that personal reviews --

t he personnel reviews of the sales reps
conparative to ny client, who is the
plaintiff, were to be produced, and
anong a nunber of other docunents.

| received a | ot of docunents in
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TEL ECONFERENCE

response to your order. There were no
conmplete, filled-out reviews for nost
of the people, but | have regularly
been assured that searches were nade
and we have everyt hing.

| then deposed a M. Anmstutz.
M. Anstutz is the vice president of
t he conpany and the person who
partici pates in the annual reviews of
each sales representative -- those are
t he conparators -- and not only
partici pates, but takes notes down
whi ch show certain conmments nmade at the
review and, equally inportant, the
bonuses that are given for the quality
of work and quantity of work that the
sal es rep has done, pursuant, you know,
under the bonus system And he said,
We have those docunents, wth his
handw i tten notes.

| then asked for them | was told,
because | thought they were -- already
shoul d have been produced if they had

them and | was told that it woul d be
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TEL ECONFERENCE
t aken under advi senent. And | was
not -- M. Singer has consistently
t aken the position -- | don't agree
with it, but |I have not fought it --
has consistently taken the position
that he's entitled to 30 days in which
to respond if docunments are requested
at a conference -- at a deposition. |
t herefor did not receive the docunents
until January 11t h.

There was sone delay on ny part,
because at that point | was taking a
bel at ed vacation; but innmedi ately upon
review ng the docunents, | saw that,
al t hough they're precisely what | had
asked for -- they appear to be
precisely what | had asked for -- there
were handwitten notes and figures in
different -- you know, | can't tel
whet her they were subsequently-put-in
figures, or just what they are. So |
coul d not nake any use of these
docunents w t hout further deposition.

Unfortunately, M. Anstutz, the
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9

TEL ECONFERENCE
person who | was in fact going to
depose, because | didn't have the
docunents at his deposition, | couldn't
ask himabout it, so | suggested to
counsel that, you know, | get a

one- hour brief deposition of

M. Anstutz. It was okay with ne if
they wanted to do it by phone. | would
be willing to do that, because all |

want is for himto interpret these
nunbers for ne so, you know, there's
not hi ng nysti cal about the whol e thing.

We're on such imted tinme, and
that's why |, you know, kept pressing
M. Singer to at least tell ne what
their position was, and then ultimtely
cane to you.

Wiat | would like to be able to do
is this -- either I can do it today,
tonorrow, or next Tuesday: |'Il be out
of town on Wednesday, and di scovery
closes on the 31st, so | think -- were
there any questions? | think that

spells out what ny issues are.
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10

TEL ECONFERENCE

MAG STRATE JUDGE PI TMAN.  And the
per f ormance revi ews produced on
January 11th, those were the
performance reviews for the conparators
identified by plaintiff?

M5. GOCDMAN:  Yes. And only for
two years. You know, at that point, |
sai d, okay, only for two thousand
and -- | think it's 2012 and 2013.

MAG STRATE JUDGE PI TMAN: Al l
right.

M. Singer, let nme start by asking
you, is there any dispute that these
revi ews were not covered by Paragraph 2
of nmy July 28th order?

MR, SINGER: Absolutely, your
Honor .

MAG STRATE JUDGE PI TMAN.  Tell ne
why they're not covered by the
July 28th order.

MR SINGER  Sure.

They're not -- frankly, they're not
performance reviews. It's |ike an
addendum docunent -- it does -- it does
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11

TEL ECONFERENCE
cover conpensation. It tal ks about, as
Ms. Goodman nentioned, the bonus
structure, and the handwitten notes
are nunbers witten in as to what
bonuses the sal es representatives
recei ved, which was conpleted at their
performance revi ew and was attached to
their performance review. So that
part, | don't dispute.

Your order had indicated the -- to
| ook for the personnel file docunents,
and | believe it was e-nuail
docunents --

MAGQ STRATE JUDGE PITMAN:  1'11 read
you exactly what Paragraph 2 says.

Def endant is to produce the
portions of the personnel files of the
conparators identified by Plaintiff
t hat i nclude perfornmance reviews; the
sal es perfornance;

di sci pl i nary/ m sconduct reports;
résunes, to the extent they refl ect
educat i onal background and experi ence;

conpensati on; sal es eval uations; and
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TEL ECONFERENCE
participation in narketi ng events.

MR. SINGER  Right.

MAG STRATE JUDGE PI TMAN. Go ahead.

MR SINGER So we're not disputing
t hat these, in sone versions of the
performance revi ews, these docunents
were certainly attached.

In the personnel files, where we
did pull all of the perfornmance reviews
and submt those at the tine that your
order was issued, those were not
attached to those performance revi ews.
They were kept in a different | ocation,
which is what we found out
subsequently. Wen it cane up at
M. Amstutz's deposition, they were
requested by Ms. Goodman and we
produced themin tine.

So, as far as the order covering
those, it's our position that it did
not, in the sense that those were not
kept with the personnel files, for sone
reason or another, which we don't

know -- they were in a separate
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| ocati on, which -- which we found out
aft erwar ds.

The second point, your Honor, on
the nerits, would be that, at
M. Anstutz's deposition, which | note
was the mgjority of the day -- it was
about seven hours -- there was one
performance review that did have this
handw i tten bonus docunent attached to
it. | believe that was the plaintiff's
per f or mance revi ew.

And Ms. Goodnan spent -- | was
checking it last night before she filed
her notion with the Court, when | was
drafting ny response to her -- she
spent nore than 30 pages questi oning
M. Anstutz, not just about the
specifics of that one docunent,

M. Cargian's bonus structure, but the
bonus structure in general, how it

wor ked, how t he nunbers were arrived
at. She asked at |east three or four
questions; Wuld this sane process,

procedure, calculation apply to all the
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ot her bonus sheets that exist? The
w tness answered in the affirmati ve.

And then our position, in a sense,
your Honor, is that, yes, these were
produced | ate because they were not in
t he personnel files. They were
produced. We didn't object to their
production. And she did have a full
and fair opportunity to question
M. Amstutz about these.

Just because it's a 6 instead of a
7 on a different sheet or a different
actual nunber that he wote in for the
bonus cal cul ation, he testified fully
and conpletely. And she had every
chance to ask hi m about the process,
t he cal cul ati ons, how it was done, how
it was calculated. He testified that
the fornmulas were the sane for every
single sales representative. So our
position is, there's not a need for
further deposition of him based on
t hese docunents because they weren't

covered by the order and because she
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had a chance to question the w tness
about them

Finally, your Honor, just as far as
procedurally here, | just want to note
frankly for the record, that
Ms. Goodnman was aware, based on our
previ ous conversations, that this past
Monday | would not be in the office or
wor ki ng. That's when she originally
requested a response on this further
deposition; Tuesday, | was in a
deposition with her all day and did not
have a chance to contact ny client and
t he partner on the case, who was
unavai l able in the afternoon after the
deposi tion; and then on Wdnesday,
yest erday, when | got back from court,
she gave ne a sel f-inposed deadline of
the end of the day yesterday, and | was
still drafting ny response to her when
she filed with the Court at 7:20 p.m

So we do take issue -- we don't
bel i eve she acted in good-faith

conmuni cation with us to try to resolve
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this issue.

MAG STRATE JUDGE PI TMAN: But
you're the attorney on the case, so
whet her or not you get in touch with
the partner really doesn't nake any
di fference.

MR. SINGER | wunderstand.

MAG STRATE JUDGE PI TMAN: I f your
firm if Fox Rothschild has you working
on the case, you're the attorney with
full authority.

MR. SI NGER: No, absolutely,
your Honor. Just, between the holiday
and then depositions with Ms. Goodnan
on Tuesday - -

MAG STRATE JUDGE PI TMAN: No, I'm
not sure -- you know, to throw around
words |ike "not acting in good faith"
is fairly strong.

MR, SINGER. No, no, | apol ogize,
your Honor. | didn't nmean --

MAG STRATE JUDGE PI TMAN: It
generates nore heat than |ight.

MR, SINGER No, | absolutely
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agree, your Honor. Wat | neant by
"good faith,"” | neant the requirenent

in the rules to engage counsel before
seeking court intervention. | wasn't
accusi ng Ms. Goodnman of bad faith or
ill intention. | -- 1 msspoke in
using that term You're correct, your
Honor .

MAG STRATE JUDGE PI TMAN: Al l
right.

So | think that part of the problem
here is | don't think anyone
contenpl ated that the perfornance
reviews in the personnel files were
going to be inconplete. | nean, it
sounds like, if | understand you
correctly, the perfornmance reviews in
t he personnel files didn't have the
sal es summaries attached to them

MR, SINGER. That's correct, your
Honor .

MAG STRATE JUDGE PI TMAN.  And - -

M5. GOCDVMAN: I f you notice, also,

your Honor, this --
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MAG STRATE JUDGE PI TMAN: One
second. One second.

M5. GOCDMAN:  Ch, I'msorry.

MAG STRATE JUDGE PI TMAN: If 1
understand you to say -- and | just
want to make sure | understood you
correctly -- that when M. Anstutz was
deposed, the only docunent |ike

Exhibit B to Ms. Goodman's January 20th
letter that plaintiff had was the sales
summary -- I'mreferring to that, |'m
characterizing that docunent as the
"sal es summary" -- that the only sales
summary she had was the sal es sunmary
for plaintiff.

MR SINGER | believe that's the
case. There may have been anot her one.

MS. GOCDVMAN: That's the only one
t hat t hey produced, your Honor.

MR SINGER |'mnot certain.

MAG STRATE JUDGE PI TMAN: Let
M. Singer finish, M. Goodman.

MS. GOCDVAN:  Ckay.

MR SINGER | believe that -- |
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believe that's the case. | think we
had produced this sales summary w t hout
t he handwiting for a couple of the
ot her sal es representatives; but |
believe -- | don't want to m sspeak. |
haven't reviewed the whole file for
this -- that this may be the only one
wth the handwiting with the filled-in
nunbers on it. Yes, | believe that's
correct.

MAG STRATE JUDGE PI TMAN. Al |
right.

And where is M. Anstutz | ocated?

MR, SINGER. Hi s headquarters is
Connecticut; WIton, Connecticut.

MAG STRATE JUDGE PI TMAN: Ckay.

MR. SINGER: But | believe he's on
the road this week. | don't --
don't -- | actually don't know where he
is. They travel a lot, your Honor, so
| can't tell you exactly where he is in
t he next few days.

MAG STRATE JUDGE PI TMAN: Ckay. I

nean, he's not in Switzerl and.
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MR. SINGER That's correct.

MAG STRATE JUDGE PI TMAN: He' s not
residing in Switzerland anywhere?

MR. SINGER No, no, he lives here.

MAG STRATE JUDGE PI TMAN. Al |
right.

Ms. Goodman, what did you want --
you wanted to add sone things?

M5. GOCDVAN:  Well, | just wanted
to say that, although I"'mnot -- it's
not a question of process that we're
| ooking for; it's interpretation of
t hese nunbers.

And if you'll notice on ny
Exhibit B, there are handwitten notes.
| only gave you one exhibit, and those
are notes that basically are reflecting
t he eval uati ons.

| don't have the Anstutz deposition
in front of me and didn't think that we
woul d have to argue that point. |
don't recall how |l ong was spent, but
M. Anstutz, | -- it was very clear

that this was one of the things that he




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 b~ W N L O

Case 1:15-cv-01084-GBD-HBP Document 35-1 Filed 02/12/16 Page 22 of 50

21

TEL ECONFERENCE
considered of the review. This is --
he goes to these revi ew neetings
annually with the sales rep, along with
M. Prissert, the president.
M. Anstutz is the note taker, and at
t hat nmeeting, they -- you know, he
wites notes about what is said at that
nmeeting, and he wites themon this
docunment, what is Exhibit B. And then
t hey al so insert what -- what kind of
bonus the sales rep will get as a
consequence of their perfornmance. And
t hi s becones consequenti al because
there is a quantitative set portion of
t he bonus, so nmaybe anybody coul d
figure that out; but there's also a
qualitative objective bonus, where
there's a lot nore | eeway in how t hat
I s eval uat ed.

And al so, sonething not nentioned,
some people seemto have been given a
speci al extra bonus. |'m not sure just
what that was. That was not di scussed

at the deposition.
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Sol -- I"mjust |ooking for the
clarification of what his -- for himto

just read to ne what his handwitten
notes are on the docunents that he made
t he handwitten notes on and what the
figures represent. Because you'll see,
on the right-hand side they're in a
different typeface. So | don't know
whet her that's the actual final or

what -- just what that is. | just need
for himto testify about that.

MAG STRATE JUDGE PI TMAN:  \What
typeface are you referring to?

M5. GOCDMAN: I f you | ook at
Exhibit B, | see it did not -- if you
| ook at Exhibit B --

MAG STRATE JUDGE PI TMAN: I''m
| ooking at it.

M. GOCDMAN: Ckay. You see where,
on the right-hand side it | ooks snudgy?
That's in color. That was in color on
t he origi nal .

MAGQ STRATE JUDGE PI TMAN:  Yes,

that's what | woul d assune.
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MS. GOCDVAN:  Ckay.

MAG STRATE JUDGE PI TMAN: It
doesn't look |like a different typeface.

M5. GOCDMAN:  Well, | was trying
to -- okay. So it was in color.

MAG STRATE JUDGE PI TMAN: Ckay.

M5. GOCDMAN:  So | don't know, you
know, what that neans. Is this the
final figure? 1s this actually what

t hey were given at the end of the day,

or is it sonething else? | just don't
know t hat .
Then you'l|l see the sane thing,

total bonus due, 2012, and it says
45,000 plus. | don't know, is that in

fact what was decided to give to hinP

Then it says, total -- then you see
sonme -- a bonus of 54,000, but next to
it a handwitten 51,000, | don't know
what that -- so those are just the

things | just need for himto tell ne,
what -- explain that to ne.
MAGQ STRATE JUDGE PI TMAN: Al

right. | want to give both sides an
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equal nunber of chances to be heard.

M. Singer, do you want to add
anyt hi ng?

MR. SINGER  You know, just on that
| ast poi nt about the nunbers, again,
your Honor, | think in -- in ny
response, if | had been able to send it
to Ms. Goodman or had the tine to
present it, | was review ng
M. Anstutz's deposition, and
Ms. Goodman really did go line by |ine
w th himon these docunents, which --
which | note are the sane format for
every single sales representative; in
ot her words, the same col umms -- not
t he sane nunbers, but the sane
cat egori es and col ums.

She did go through it very
extensively and specifically with him
What does this nean? How would this be
pai d? How does this apply to other
sal es representatives? And, you know,
he was deposed for an entire day. |

don't think the nunber 51 as opposed to
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a different nunber on a different sheet
woul d nmake a significant difference to
her. And, given that he's the vice
presi dent of the conpany and he's
al ready been deposed, | just enphasize
our objection to her request.

That's all | have to say, your
Honor. Thank you.

MAG STRATE JUDGE PI TMAN: Let nme
ask you this question: Wth respect to
the sales summuary, the analog to
Exhibit B for M....

MS. GOCDMAN:  Cargi an.

MAG STRATE JUDGE PI TMAN. -- for
M. Cargian, that Ms. Goodman had, were
there simlar handwitten nunbers as
there are on this sunmary for
M. Criddle?

For exanple, in the mddle of the
page, about four or five lines up from
the bottom there's a line | abeled,
Tot al Bonus Due, Year 2012. There's
the printed nunber, 45,425. And then

next to that, there's a handwitten
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nunber. Simlarly, a fewlines down it
says, Total 2012 Bonus. It says,
54,385, and then next to that is the
handw i tten nunmber 51, 265.

Were there simlar annotations,
simlar handwitten annotations on the
summary for M. Cargi an that
Ms. Goodman had at the prior
deposi ti on?

MR SI NGER  Yes.

MAG STRATE JUDGE PI TMAN:  And did
she expl ore what those nunbers neant?

MR. SINGER  She did.

M5. GOCDMAN:  No, your Honor, |'m
not sure what M. Singer is now
referring to.

MR SINGER Well, | can explain --

M5. GOCDVAN: | can --

MAG STRATE JUDCGE PI TMAN: Let
M. Singer explain what he's referring
to, then, if you're not sure...

Go ahead, M. Singer.

MR. SI NGER: Yes, no problem

In reviewwng M. Anstutz's
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deposition |ast night, what M. Goodnan
had asked hi mwas, in a sense, how was
t hat nunber reached? Were did it cone
fron? Were there nunbers added
together or multiplied? Ws it a
conbi nati on of the --

MAG STRATE JUDGE PI TMAN:  You say
Ms. Goodman asked how was that nunber
reached. What's the "that nunber" that
you' re referencing?

MR. SINGER. The handwritten
nunbers.

MAG STRATE JUDGE PI TMAN: Ckay. Go
ahead.

MR. SINGER The testinony --
again, | don't want to quote it because
| don't have it in front of ne, but, as
Ms. Goodman tal ked about earlier, there
was sone conbi nati on between the
subjective -- so I'll call it the
subj ective and obj ective bonus
structure, which M. Anstutz expl ai ned
how t hese nunbers were arrived at;

which part of it was based on sal es,
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which part of it was based on general
per f ormance, and ot her things, such as,
| think it was training visits and -- |
forgot the criteria he listed for how
t hat handwitten nunber was arrived at
and how they related to each other, was
there a formula or sonething of the
sort.

So it was explored, the -- where
t he handwitten nunbers on
M. Cargian's docunent cane from that
was explored. And, again, | was
counting the pages. This docunent -- a
simlar document with the handwiting
at the deposition, was testified about
for, I think it was nore than 30 pages.

MAG STRATE JUDGE PI TMAN: Al

right. Just one second.
(Pause)
Wll, | nmean, |I'mjust doing some

quick math, and it |ooks |ike, on
M. Criddle, the handwitten 3,120 was
deducted fromthe total 2012 bonus,

54, 385. Wen you nmke that
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subtraction, you're left with the
remai nder of 51, 265, which is the other
handwitten nunber there. So it | ooks
li ke the 3,120 was deducted fromthe
54, 385.

Was there -- were the nunbers on
Cargian's summary simlar, and did the
mat h work out the sanme way?

M5. GOCDMAN:  Your Honor, we could
not really quite figure it out. |
m ght have spent an hour because it --
you know, it was conplicated. W could
not figure it out.

MAG STRATE JUDGE PI TMAN. Wl | --

M5. GOCDMAN:  But he just --

MAG STRATE JUDGE PI TMAN: But this
I's basic, second grade arithnmetic.

MS. GOCDMAN:  Ckay. But, for
exanpl e, this special extra bonus was
not on M. Cargian's, so that's
sonet hi ng - -

MAG STRATE JUDGE PI TMAN: No -- no,
hold on a second. Do you have

M. Cargian's sales summary?




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 b~ W N L O

Case 1:15-cv-01084-GBD-HBP Document 35-1 Filed 02/12/16 Page 31 of 50

30

TEL ECONFERENCE

M5. GOCDMAN: No. The docunent
that M. Singer references is not here.

| went through the process --

MAG STRATE JUDCE PI TMAN: One
second. One second.

M. Singer, do you have it?

MR SINGER | don't, your Honor.
| don't have it with ne.

But, your Honor, to that point, of
the sinple arithnetic, | don't disagree
wth Ms. Goodman that it's conplicated.
| remenber M. Anstutz's testinony
being -- not that he was being el usive,
but, as you can see fromthe sheet,
there's a lot of -- other than the
handwitten nunbers, there's also a | ot
of other cal cul ations in other
categories, which he went through wth
her .

But, again, having gone through the
entire process wth him whether
conplicated or not, on one of these
sheets, on how it all works, and then

himtestifying to -- and | saw this
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| ast night in his transcript, that all
of the sales representatives, it was
t he sane process, the sane format, and
t he sane categories, this now gives her
a second shot, in a sense, to -- to
clean up or to do nore with what she
could have done in the first tine. And
if she's saying she doesn't understand
it, but her chance was at the first
deposi tion.

MS. GOCDMAN:  No, you Honor, it --
well, yes, ny chances at the first
deposition -- if | may answer that one
very directly: One of the issues cones
up, was M. Cargian treated differently
t han other sales reps? W found out,

t hrough the discovery, that M. Criddle
was adnoni shed because he had |lied on
hi s expense reports, not only about
what was an expense -- a, you know, a

| egi ti mat e expense, but about his

wher eabouts for several nonths in a

r ow.

Yes, | would like -- had | had this
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docunment, M. Criddle's --

MAG STRATE JUDGE PI TMAN: But how
does his |lying about his whereabouts
relate to this sales summary?

M5. GOCDMAN:  It's not just a sales
summary. That's the point. | don't
need to know about the quantitative.
It's down to the -- there's a
qualitative. The qualitative --

MAG STRATE JUDGE PI TMAN: But hol d
on. Hold on a second.

How does his |ying about his
wher eabouts, how is that connected with
Exhibit B to your letter? It seens to
me like it's coming out of left field.

M5. GOCDMAN: No, your Honor, it's
not comng out of left field. Wat is
it, isit's -- 1 want to know -- | wll
want to know of himto what extent, if
at all, was M. Criddle' s bonus for the
qualitative -- not quantitative -- for
the qualitative part of his performance
affected by the poor review that he had

received for the year 2013. You're not
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seeing that one. This is the 2012 copy
that | chose to attach. But, yes, |
think "'mentitled to know, how was
t hat achieved. Had | gotten this
docunent when | should have gotten this
docunent, | would have been able to ask
M. Amstutz that.

Let me point out, M. Amstutz's
deposition was not the full seven
hours. It was approximately five
hours, maybe a little nore than that.
And M. Anstutz was a very -- a
non- evasi ve witness. He was an
excellent wtness to the extent that,
you asked hima strai ght question, he
gave you a strai ght answer,
particularly on these technical

aspects. So | don't think my know edge

of the process -- because |'m not
chal l enging the process. |I'm
chall enging -- |I'm questioning the

results. So ny know edge of
questioning himon the process does not

answer, how did you get to give him--
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why did you give himan extra bonus of
8,960? Because that's also in a

di fferent col or. That's i n bl ue.

Then, al so, ny recollection -- and
again, I'mnot positive -- what is
it -- the figures that are on the

right-hand side that were in color, |

do not -- I'maquite sure were not on
t he docunent that | had for
M. Cargi an.

MAG STRATE JUDGE PI TMAN. Al |
right. Al right.

Look, let me ask you to do this:
Before | decide, | just want to see a
coupl e of other things.

M. Singer, the deposition that's
bei ng conducted today is in your
office, M. Singer?

MR SINGER No, it's at the
third-party witness's office.

MAG STRATE JUDGE PI TMAN: Al l
right.

MR. SI NGER: But, your Honor, if |

think I know where you're going --
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MAG STRATE JUDCGE Pl TMAN: Let ne --
let nme -- let ne elimnate the need to
specul at e.

MR, SINGER:  Ckay.

MAG STRATE JUDGE PI TMAN:  What |
think I would Iike to see before |
decide this is the performance review
and the sales summary that Ms. Goodnan
had for M. Cargian; the docunents that
she had at the Anstutz deposition that
she asked about. And | would also |ike
to see the performance revi ew t hat went
with Exhibit B.

If |I understood you correctly,

M. Singer, Exhibit B was attached to a
performance review. The copy of the
performance reviews in the personnel
file didn't have Exhibit B attached to
it, the sales summary. But Exhibit B
was attached to the performance revi ew
as it existed in sonme other file.

M5. GOCDMAN:  Your Honor, | don't
think that's a quite totally accurate

description of what it was.
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Exhibit Bis its unfilled-out form
where the col ored nunbers are and the
handwitten nunbers are, that is
attached to the contract that each
sales rep signs every year. Then, at
their performance review, it's broad.
And, | nean, you know, and then fill ed
out. | don't know whether it gets
reattached to the contract or not
reattached to it.

MR. SI NGER© And, your Honor, |
think you're correct. That is exactly
right, that -- that Ms. Goodman is
correct, the unfilled-out portion is
attached to their contract at the
begi nni ng of the year.

MAG STRATE JUDGE PI TMAN: Um hmm

MR.  SI NGER |''m sorry, your Honor

MAG STRATE JUDGE PI TMAN. Go ahead.

MR SINGER: The filled-in portion
is conpleted at their performance
review at the end of the year or the
begi nni ng of the next year. Sonetinmes

it's attached to the actual performance
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revi ew.

For sone reason, they weren't in
t he perfornmance reviews that we had in
t he personnel file, so we can send you
t he underl yi ng perfornance revi ew t hat
this could or woul d have been attached
to for M. Criddle.

MAG STRATE JUDGE PI TMAN: Ckay.

Can you send ne that? And can you al so
send ne what the perfornmance review and
t he sal es sumuary, that sheet, for

M. Cargian that she asked Amstutz
about .

MR. SINGER Yes, that's fine.
That's in the Anmstutz exhibits. | can
pul | those as well

MAG STRATE JUDGE PI TMAN: Do you
t hi nk soneone in your office can fax
t hose to ne this afternoon?

MR SINGER Yes, if we -- there's
a chance we will be finished in the
deposition in the next hour or so, so |
can do it. If not, I'll make sure you

have it by three o' clock, if that's
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okay, your Honor.

MAG STRATE JUDGE PI TMAN: If you
can get ne to those to ne by 3:00,
can give you a decision -- give you
both a decision by the end of the day.
Ckay?

MS. GOCDVMAN:.  Would you e-nmail them
to ne, please?

MR SI NGER  Yes.

And, your Honor, how -- what's the
best way? Fax, you said?

MAG STRATE JUDGE PI TMAN:. Yes, fax.

(212) 805-6111.

MR SINGER Ckay. And I'll cc
Ms. Goodnman by e-mail so she gets it as
wel | .

MAG STRATE JUDGE PI TMAN: Ckay.

And | don't need a cover letter.

I mean, if there's any ot her
argunent you want to nake, M. Singer,
| ' m happy to hear you now, but | don't
need a cover letter regarding it; |
just need those docunents.

MR. S| NGER: Yeah, that's fine,
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your Honor. Thank you.

And just one last point | do have
to Ms. Goodman's about M. Criddle and
his m srepresentation of his expenses:
Getting this actual docunent of his
actual handwitten bonus nunbers didn't
change the fact that she al ready knew
at the Anstutz deposition that he had
m srepresented his nunbers to the
conmpany. And she certainly could have
asked M. Anmstutz how or what role, if
any, that or other behaviors by other
sal es representatives played in their
bonus.

And, finally, your Honor, if you
| ook at the qualitative objectives that
she keeps referencing, while they're
qualitative in the sense that they
don't relate to sales, there are
specific categories |listed, as
M. Amstutz testified to; nunber of
visits, sell-in price, all of those you
see percentages which relate to what

part of their bonus for the qualitative
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portion they will receive. | don't
believe M. Anstutz testified that --
and he coul d have been asked regardi ng
what -- whet her behavi or or
m srepresentati on of expenses woul d
have gone into those cal cul ati ons.
Havi ng this docunent didn't change that
she coul d have asked that question of
M. Amrstutz at the tine.

MS.  GOCDNVAN: Not true. Let ne
just point out. This is a --

MAG STRATE JUDGE PI TMAN. Wl |, |
t hi nk - -

M5. GOODMAN:  This is --

MAG STRATE JUDGE PI TMAN: I think
we're getting kind of far afield here.
| think we're getting kind of far
afi el d.

M5. GOCDMAN:  Your Honor, then |
ask that M. Singer send to you
M. Ciddle' s 2013 -- not 2012, 2013,
because, in fact, there is a change in
how t hey decide the qualitative, and

there is one section that is totally
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open in terns of eval uations.

And, secondly, | would like to
point out, if it's not self-evident, I
don't know, just sitting here | ooking
at this docunent, | don't know what in
fact M. Criddle actually got as his
bonus, as his bonus in 2012, because |
see 54,385 and | see 51,265. W don't
know.

MAG STRATE JUDGE PI TMAN. Wl l, you
certainly could have asked that,

t hough, at the Anstutz deposition.

M5. GOCDMAN:  No, | didn't have
t hi s docunent.

MAG STRATE JUDGE PI TMAN:  You don't
need the docunent to ask the question
about what bonus he got.

M5. GOODMAN:  Onh, | did ask that
question. He said he didn't know. And
| asked him Do you have anypl ace you
can find that out? And he said, Yes.
And this is the docunent we have.

MAG STRATE JUDGE PI TMAN: Ckay.

All right. Al right. |If you can just
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send nme those docunments, M. Singer,

can gi ve you and counsel a deci sion by

the end of the day. GCkay?

MR, SINGER:  Ckay.

Thank you, your Honor.

MS. GOCDMAN:  Thank you, your
Honor .

MAG STRATE JUDGE PI TMAN: Ckay,
t hank you. Thanks. Bye.

(Time noted: 12:30 p.m)
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That this transcript is a true and
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Total 8onus Potentlal; $ 55,000 % of Total
lFrad Carglan, NE 1 | Based On Sell in&Sell out Goal$} $§ 35,750 65%
Qualitative Objectives bonus: $ 19,250 35%
[Sell in & sell out Goals ]
Tergets Bonus

Sellin Achleved Bonus Due

Total Reglon Sell in ; $ 15400000 % 18,080 45% 80% $ 12,872

Total Regions Sell In: $§ 108,000,000 $ 53680 18% 90% $ 4.824

Sell Out

2012 goal = + 8% on reglon versus 2011 Sell out $ 7,450 20% 0% $ -

L% of in House Movement_in 2012 Sall out(13% target) S 7,150 20% 100% $ 7,150

[Total Sell In & sell out Goals i $ 35,750 | 100% $  24,846.,00
|Qualltative objectives ]

Bonus : Achieved [Bonus Due
‘Total Number of visits: D% 3,850 275 1009 3,850
Number of new qualified door opened : 0% ,850 3 100% 3,850 |
Average sell In price: 0% 850 average prica need to be above $4 300 100% 3,850
Total Call report {80%): 20% ,850 44 weeks of call reports 50%... 1,925
Tolal IFP 1 & IFP2 in your reglon: 20% 3,850 100 iFP 1 and 100 IFP 2 50% 925
{Total Qualitative Objectives {  100% ]S 19,250 | $ 15400
»
[Total Bonus Due Year 2012 [$ 40,246 | /. 3‘[,30 A . 8“)
Special 2012 Extra Bonus; $4,800
[TOTAL 2012 BONUS: $ 45,046 & 474
; sz%l 4 4, 66
77
BONUS-2011; $39,875

EXHIBIT /({

) |

\ 4
(1S
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Case 1

BREITLING_8940

Total Bonus Potential: $ 50,000 % of Total
|Brian Criddle, W1 ] Based On Sell in&Sell out Goal $: $ 32,500 65%
Qualitative Objectives bonus: $ 17,500 35%
[Sell in & sell out Goals H
Targets Bonus

Sell in Achieved Bonus Due

Total Region Sell in : $ 15,200,000 | $ 14,630 45% 90% $ 13,167

Total Regions Sell In: $ 109,000,000 | $ 4,870 15% 90% $ 4,383

Sell Out

2012 goal = + 5% on region versus 2011 Sell out $ 6,500 20% 100% $ 6,500

% of In House Movement in 2012 Sell out(13% target) $ 6,500 20% 100% $ 6,500
E.cn: Sell in & sell out Goals [ $ 32,500 100% $ 30,550.00
[Qualitative objectives ]

Bonus Achieved |Bonus Due

Total Number of visits: 20% $ 3,500 275 100% $ 3,500
Number of new qualified door opened : 20% $ 3,500 2 100% $ 3,500
Average sell in price: 20% $ 3,500 average price need to be above $4 300 100% $ 3,500
Total Call report (90%): 20% $ 3,500 44 weeks of call reports 75% $ 2,625
Total IFP 1 & IFP2 in your region: 20% $ 3,500 100 IFP 1 and 100 IFP 2 50% 3 1,750
[Total Qualitative Objectives [ 100% TS 17,500 ] $ 14,875
[Total Bonus Due Year 2012 IS 45425] / 3 |10

Special 2012 Extra Bonus: $8,960 __

= - folbas o on enodds.
TOTAL 2012 BONUS. $ 54,385 | ﬁ 51 : 2b) , r
109% - Vo Of ofhce ef
ok
BONUS 2011: $50,000 b ?R;QN y wn/h VR:..u.\
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75

AVSTUTZ

(An off-the-record conversation was

hel d.)
A Ckay.
Q If you'll see that in Arstutz-3, it

shows that Fred Cargian's total sales in 2012

was $12,899,581. Do you see that?
A Yes.

Q And then, if you |ook at Amrstutz-8, it

wll show that Fred's total in 2012 was
$9, 809, 464. Can you --
MR, SI NGER  465.
MS. GOCDVAN: 465, okay. |
couldn't read it |, guess.

Q Can you explain the disparity between

those two charts that supposedly reflect sales

for 20127

A No, | can't.
( Pause)

Q Again, if you | ook at -- no.
(Pause)

M5. GOCDMAN: | mght cone back to

t hi s one.

Q | would |ike to better understand how

t he bonus system works for the sales
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76

AVSTUTZ

representatives. And you're the officer who

signs off on all the enpl oynent contracts for

the sales reps. |Is that correct?

A Yes.

V5. GOODIVAN: This is 11.

MR SINGER  12.

(Fi ve- page enpl oynent contract

| etter dated March 1, 2011, from

Breitling to Fred Cargi an, Bates

stanped Breitling_007 through 11, was
mar ked Exhibit Anmstutz-12 for
identification.)

Q |*' m show ng you the enpl oynent contract
for Fred Cargian for 2011, Breitling 007 through
011. |If you look at the third page, Breitling
009, now, is that your signature?

A Yes.

Q And you signed this contract for
M. Cargian's enploynent in 2011, correct?

A Correct.

Q If you |l ook at the third page, which is
009 -- Breitling 009, Appendix A --

A Yes.

Q -- it says that the first part of the




11:52:29
11:52:33

11:52:33

1

2

3

4
11:52:34 5
11:52:38 6
11:52:42 [
11:52:46 8
11:52:52 9
11:52:55 10
11:52:56 11
11:52:56 12
11:53:00 13
11:53:00 14
11:53:04 15
11:53:10 16
11:53:11 17
11:53:11 18
11:53:16 19
11:53:25 20
11:53:27 21
11:53:31 22
11:53:36 23
11:53:39 24

11:53:40 25

Case 1:15-cv-01084-GBD-HBP Document 35-4 Filed 02/12/16 Page 4 of 46

77

AVSTUTZ

bonus i s based on objective sal es quot as,

correct?
A Yes.
Q Now, | understand that the nunbers for

t he potential bonus and sal es budgets are

different for each sales rep, but in 2011, is

the formula for calculating the incentive

formul a based on neeting sal es goals the sane

for all reps?

A Yes.

Q Were there ever any variati ons?

A No.

Q Is that true for every year? 1In other
words, was the fornula used the sane for every
sal es rep?

A Yes.

Q Was there any year where there were any
vari ations for any sales rep?

A Not that | recall

Q Ckay. Now, it says that the
achi evenent sal es goal s accounted for 75 percent

of the entire projected potential bonus,
correct?

A Correct.




1
11:53:41 2
11:53:44 3
11:53:48 4
11:53:54 5
11:53:58 6
11:54:05 [
11:54:12 8
11:54:27 9
11:54:36 10
11:54:38 11
11:54:47 12
11:54:50 13
11:54:53 14
11:54:56 15
11:55:01 16
11:55:08 17
11:55:11 18
11:55:14 19
11:55:15 20
11:55:17 21
11:55:21 22
11:55:22 23
11:55:22 24

11:55:23 25

Case 1:15-cv-01084-GBD-HBP Document 35-4 Filed 02/12/16 Page 5 of 46

78

AVSTUTZ
Q

wor ked?

Can you explain how that formula

A So you have Fred, in two thousand

and -- for his contract of 2011 had a potenti al

bonus of $55,000. 75 percent of this bonus, so

it is atotal of $41,300 was potential bonus if

he was to achieve the sales figures of
$24, 995,000 in his region.
Q

and i f he had | ess

So he woul d get

t han $24, 995, 000, what woul d be the percentage
he woul d receive for his total bonus?

A So you have in the -- inthe little --
' mgoing to say spreadsheet, or board, down,
that if he achi eved 90 percent of his sales
goal, he would get 67.5 percent, or $37, 100
worth of bonus at the end of the year.

Q Where are you reading fronf? Can you
tell nme, please?

A | amreading this here (indicating).

Q You're pointing to where it says,
"Annual i zed Equi val ent™

A Yes.

Q -- that chart?

A Yes.
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Q And what line -- so 100 percent he
woul d receive?

A He woul d receive $41, 300 as an annual
total;

90 percent of the sales, he would get a

total bonus of $37,100; and if achieving

80 percent of his sales goal, he would get the
bonus of 60 percent, equivalent to $33, 000.

Q Ckay. Now, what happens if he got

95 percent of the -- if he net his sales goal of
95 percent?

A Bet ween 90 and 99 percent, he woul d get
t he $37, 100.

Q He woul d get 67.5 percent?

A Yes.

Q And the sane woul d be true as between
80 and 90 percent?

A Correct.

Q And if he got under 80 percent, what
happens?

A He will get nothing on the sal es side.

Q Not hi ng. So he has to get at | east

80 percent to get any of his potential bonus.
s that correct?

A To get any of the 75 percent of his
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bonus, correct.
Q Ckay.
Now, the second part of the bonus is

based on achi evi ng marketi ng and adm ni strative

goals. Is that correct?

A Correct.

Q And in 2011, 25 percent of the

potenti al bonus was based on whet her he achi eved

t he marketi ng and adm ni strative goals, correct?

A Yes.

Q How was that -- how was it deterni ned

whet her in fact a sales rep net his or her

mar keti ng and adm ni strati ve goal s?

A The sales -- and | nean, when | talk

about sales, | would say our sales director and

Thierry Prissert would eval uate the nunber of

visits, would eval uate the nunber of trainings,

woul d eval uate the nunber of call reports nade

on tinme, call reports sent after a

visit -- after a store visit, and based on that,

woul d evaluate if yes or no, we would attribute
the 25 percent, or part of it.
Q Now, were there absolute standards? 1In

ot her words, you had to nmake a certai n nunber of
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calls or a certain nunber of trainings before

you got anyt hi ng?

A No.

Q So - -

A It would differ fromterritories.

Q In what ways would it differ?

A | nmean, if a territory has 42 doors,

you need to make nore trainings than a territory
t hat had 35 doors.

Q And who nmakes t hose determ nations of
how many trainings are required and how nmany
door visits are required, you know, to get --
A This is our sales director.

Q You' re tal king about M. Anderson?
A Yes.

Q And would M. Prissert make that
deci si on?

A He woul d be part of that decision, yes.

Q Now, you sat in on those personnel

reviews at the end of the year, correct?
A Correct.
Q So you would listen to the anal ysis

t hat --

V5. GOODIVAN: Well, wthdraw t hat.
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Q At those reviews, was it M. Prissert
who woul d direct thenf
A Not al ways. The sales -- the figures

were presented by M. Anderson, and M. Prissert
woul d junp i n when needed or when he felt that a
comment was needed.

Q So when they tal ked about who would --
to what extent, if at all, the individual sales
rep was going to get sone part of that
qual i tati ve bonus, who woul d make t hat
presentati on?

A It would be both M. Anderson and
Thierry Prissert.

Q And is it M. Prissert who would tell

t hem okay, based on all these facts we're going

to give you 10 percent of your qualitative
bonus?
t he

A Yes, he would nake the final --

final deci sion.
Q And did he have any witings to show,
visits and

okay, Fred Cargian only nmade 10 door

only five trainings, therefore I"'monly going to
give him 25 percent of whatever that bonus is?

Wul d there be any witing about that?
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A He didn't have personnel notes about

t hat .
Q He didn't nmake any notes?
A M . Anderson woul d have to docunent

show ng the nunber of trainings or visits, but

not M. Prissert.

Q But no, |I'm saying that when

M. Prissert, who made the final decision about

what percentage of the quantitative bonus a

sales rep would get, did he -- would he make any

not es saying, okay, I'mgoing -- the qualitative

bonuses were $10,000, |I'mgoing to give Fred

Cargi an $5, 000? Wbuld he nake any notes as to

that and his reasons for it?
A No.
Q Did you nmake any notes?

A The only notes that | would nention or

do are the notes presented in the docunent.

Q Ckay. | think you're | ooking at the

| ast page, Breitling -- you're | ooking at

Anst utz Exhi bit 12?

A 12.

Q And the final page, being Breitling

011, correct?
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Correct.
Ckay. So that's --

A
Q
A That's ny handwiti ng.
Q

That's your handwiting. D d you do

this on everybody's --

A Yes.

Q -- report?

A Yes.

Q Ah-hah. So if | asked for -- what is
this docunent call ed?

A This is the docunent --

Q When |'msaying "this,” | nean

Breitling 011. Wat is that call ed?

A This is the docunent that is part of

t he revi ew.

Q Ckay.

A And is a part of the way to distribute
t he bonus.

Q Ckay.

A So in that docunent, for exanple, we

see that there was a different attribution for
the sell-in and sell-out of 65 percent of the
bonus and the qualitative objective was

Is not in relation

35 percent. So this docunent
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w th the contract.

Q This is not. It just was given in a
serial form but it's not really part of the
contract?

A No.

Q Ckay.

A | nmean, it is -- I'msorry, | -- it is
part of the contract.

Q But, | nean, the final docunent where
your notes are, that cones after the contract is
witten and at this review session. |s that
correct?

A That cones at the review session.

Q Ckay. Now, what would | call this?
Because | do not have, for any of the people,

this docunent with your notes on it.

A This is part of the revi ew spreadsheet.
Q Ckay. So would I call this the review
spr eadsheet ?
A Ah. .. yes.
Q And there shoul d be one of these review
spreadsheets for each year for each sal es rep.
s that correct?

A Correct.
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Q And each one of them would show ne what
the ultimate bonus was attri butable to that
sales rep for that year. |Is that correct?
A Correct.
MS. GOCDMVAN:  Ckay. W would Iike
a copy of those docunments from each one

of the sales reps, including Fred

Car gi an, because we only have one of
themfor him (RQ
MR SINGER | believe there are
nunmer ous of them attached to the
contracts that we have provided.
M5. GOCDMAN: No, we haven't.
MR SINGER But we'll take it
under advi senent and - -
M5. GOODMAN:  No, let ne explain --
Q Am 1 right in explaining that attached
to every contract is what is Breitling 011, but
t hat attachnent does not show the final bonus
ultimately given, correct?
A Correct.
Q Subsequently, a year later, when you
have your review session, you fill in what is

actually achi eved and what the bonus actually
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correct?
Correct.
M5, GOODVAN: The docunent that |I'm

| ooking for is the spreadsheet that is

done a year later that M. Anstutz just
identified, which has the final nunbers
init. (RQ

MR. SINGER  You nean the

handwi tten nunbers?

M5, GOODVAN: It will have

handw i tten nunbers and typed nunbers.

MR SINGER | think they've been
provi ded.

M5. GOCDMAN: No, they haven't.

MR SINGER But we'll check and
foll ow up.

MS. GOCDMAN:  Anything with

handwi tten nunbers has not been

provi ded.

MR SINGER Well, we're | ooking at
one now.

M5. GOCDMVAN:  Yeah, we got one for
Fr ed.

MR SINGER We'Il take it under
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Q
right

A

i n under st andi ng what you just said,

this docunent with your

contract

ANMBSTUTZ
advi senent .
M5. GOODMAN:

And al so, |'m not

sure | put it on the record, but those

conpensati on spreadsheets | would |ike.

MR. S| NGER: You have them And

that's what you were | ooking at in the
exhi bi t.

M5. GOCDMAN:  No, this was a
conposite of sone sort.

MR SINGER O all the enpl oyees.
These are the enpl oyees that are
relevant to this and were pulled for
you. | don't think you understood
correctly.

M5. GOCDMVAN: I

Ckay.

di d under st and.

MR. S| NGER: You can ask for

M5. GOCDVMAN:  |'m going to.

Now, let's go over Breitling 011. I'm

t hat

personal notes attached

is not what woul d be attached to the actual

itself when it's signed?

Thi s docunent (i ndicating)?
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Yes.
| nmean, this docunent w thout ny notes.
Wul d be?

Wul d be with the contract.

O » O » O

So we want the ones with your notes, is

(RQ

what we're tal ki ng about.

A But 2011 might be the first year where
we started to -- where the bonus was -- was --

Q Qualitative?

A Qualitative with -- | nmean, correctly

equal -- | nmean, I'mgoing to say presented this

way to the sal es rep.

Q Ckay. So the first tine | could get

this is for the years 2011 and after. [Is that

correct?
A Correct.
Q So explain to ne for the year 2011,

M. Cargian's total bonus -- potential bonus was

$55, 000, correct?

A For which year?

Q 2011, what you're | ooking at right now
A Yes.
Q And one quarter of that woul d be

attributable to the qualitative anal ysi s,
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correct?

A
Q
A
Q
A
Q

sal e; 25
qual i tati
A

Q
A

Q
qual i tati
A
2011 revi

Q
A

Q
2012.

AVSTUTZ

(Pause)

Can you repeat, please?

Well, the total
Yeah.

Pot enti al 557
Yes.

75 percent of it
percent of it
ve --

Yes.

-- review, correct?
Yes.

What di d he get

ve revi ew?

Thi s spreadsheet

ew.

It isn't?

No.

Ch, total -- you're right.
Um hnmm

Huh. Thank you.

In 2012 it was different.

here i s not for

bonus i s 55, 000?

is attributable to the

is attribute to the

in terns of the

t he

It's total

It was
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65/ 35, correct?
A Correct.
Q Tell me whether -- this does not have
the final figures that he achieved in the total

sal es does it, this docunent?
A Thi s one.
Q For 2012.
A well, |

mean, this one does not have

t he nunber, no, but achi eved was 80 percent of
the sal e nunber -- 80 percent of the 154.

Q So that neant he got --

A He got --

Q -- 90 percent of his bonus, so nuch of
t he bonus attributable to the sale, correct?

A So he got $12, 872.

Q Now, that's the sales part?

A Yes.

Q And 35 is the qualitative, correct?

A | nmean, you have to be careful. |Is
that the sales part -- | nean, the sell-in --
it's based on sell-in, the first |ine,
45 percent of the -- the part of the bonus

linked to sales was distri buted as foll ows,

45 percent for the sell-in, so Fred s nunbers.
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Q And t hen?
A 15 percent based on the sell-in of all
t he regions.

Q I
A So we put everybody together

see.
and sai d,
okay, so if every region is achieving their
sal es, 15 percent of the bonus is going to be
attributing to that nunber.

And then we had al so the sell-out goals
for... where we requested a 5-percent sell-out
nore in 2012 than in 2011, and 20 percent of
that part of the bonus woul d be paid.

And then we requested of our sales rep

a target of 13 percent of the sell-outs to be

with our own in-house novenent.

Q And explain to nme what that is.

A The i n-house novenent ?

Q Yes.

A It is Breitling watches equi pped wth
Breitling caliber, so a Breitling novenent nade
in house, fully nmade in house.

Q So what does the sales rep have to do

wth the percent of in-house -- | don't

understand why this is a part of the sal es goal
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of the sal esnen.
A Because you want to push sone nodels to
sell.
Q Ckay.
A And you request your sales force to try

to achieve the target of 13 percent of the

wat ches that they sell to be watches with our

own novenent.

Q Ckay. Now, is that an individual goal

or is that a regional goal that's established

there? |In other words, is that how many of

t hose i1 n- house novenents Fred Cargi an sold or

how many of them were sold by the entire sales

force?
A So at that -- on that one, Fred...
Q It says he achi eved 100 percent?

A On the i n-house novenent, Fred achi eved

100 percent of the sales goal. So he basically

went on or over 13 percent of the -- his sales

wth the in-house novenent.
Q And | don't understand one thing

bef ore: 2012 goal equals plus 5 percent on

regi on versus 2011 sell-out. And it says that

20 percent of the bonus is -- 20 percent of the
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quantitative bonus is dependent upon that

factor, and Fred didn't achieve that at all.

What does that nean?

A That neans that the -- the sell-out --

the sell-out of the region did not go over

5 percent. That was the goal to be achieved in

2012.

Q Now, is that the goal for the whole
Breitling USA that we're tal king about, or is
that just the goal for M. Cargian's region?

A Every sal es representative had exactly

t he sane target.

Q But was the sane target for his region?
He had to achieve that target in that regi on?
A The percentage for target is by region,

and every sal es representative had the sane

target to achieve. So every sales

representative had to achi eve a sell-out goal of

5 percent over the past year in 2012. Every

sal es representative had to achi eve a percent age
of i n-house novenent sold of 13 percent as a
t arget.

Q Ckay. But you'll see above, where it

says, "Total Region Sell In" and, "Total Region
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Sell In," one of those, the total region sell-in
15. 4 --

A Yup.

Q -- is how much Cargian sold in his own
regi on?

A It's not how nmuch he sold; it was the
t ar get.

Q At the top, okay.

So his target was 15.4. The total

region sell-in of 109 was for the whole country?

A Correct.

Q Now, at the second part, the sell-out,
that's what |'masking: Are those for
M. Cargian's territory or is it for the whole

country, the target?

A It's for M. Cargian's territory.

Q Ckay. So he had to -- in his own
territory, he had to sell in-house novenents at
3 percent -- or 13 percent of target?

A Yeah.

Q Ckay.

In the total region's sell-in, that's
countryw de, does that include house accounts?

A | don't... | don't know.
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1 ANVSTUTZ
12:17:09 2 Q Who woul d know -- | nean -- oh --
1217:12 3 A Chuck Anderson would, but I'm-- you
121715 4| know what, |'mpretty nuch sure it does.
12:17:18 5 Q That i ncludes --
1217:21 6 A It 1 ncludes house.
121721 1 Q -- house accounts. So that, house
121724 8| accounts, would be all those Tourneau accounts,
12:17:27 9 correct?
12:17:28 10 A Correct.
12:17:45 11 Q Now, again, |I'm going back to when this

121748 12 | was produced. Since it now shows us in the
121750 13| second -- when | say "this,"” Breitling 011,

121756 14 | which is part of Anstutz-12, it shows us in the
121801 15| top boxes printed in, not your hand, how nuch
121808 16 | was achieved. O am/|l reading this wong?

12:18:18 17 A Yup.

12:18:19 18 Q So this docunent was printed in 2013
121824 19 | after the conpletion of the 2012 sales, correct?
12:18:28 20 A Correct.

12:18:29 21 Q Was a docunent such as this, Breitling
12:18:36 22 | 011, which would give us all of the figures, you
121840 23 | know, all of the achi evenents of each sale rep
1218144 24 | and what they got on their qualitative, which is

121847 25| your handwitten notes, was one of these, this
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spreadsheet, created for every sales rep
starting with 20117

| understand before that you didn't
have it. Do you understand ny question?

A We have it. For each of the sales

representati ve we have one docunent like this
that is filled in.
Q Ckay. So we're going to call this

review spread -- filled-in review spreadsheet
for each sales rep --
A Um hmm

Q - -
A Yeah.

from 2011 through the present?

Q Do you have it for -- do you have that

docunent, the revi ew spreadsheet for each sal es
rep, filled in for any period before 2011?

A | would need to check, because, as |
said, | am guessing that 2011 or 2012, now that

| see the spreadsheet, is the first tinme that we

had this as part of the contract.

Q So -- okay. So it mght not be until

2012. |Is that what you're saying?
A Correct.

M5. GOCDMAN:  So |I'mgoing to ask
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for it as 2011 to the present. And as

you will see, that it's not the

docunents that you think you supplied

to ne.
MR. S| NGER: W'l take it under
advi senment. (RQ

M5. GOODMVAN:  13.
(Si x- page enpl oynment contract
from

| etter dated February 16, 2012,

Breitling to Fred Cargi an, Bates
stanped Breitling 046 through 51, was
mar ked Exhi bit Anmstutz-13 for
identification.)

| " m show ng you what's now been narked

as Anstutz Exhibit 13.

MR SINGER Did you want this the

attached at the end?

M5. GOCDVMAN:  No. | was just
seeing that that was attached. That
was going to be sonmething that | -- but

| think that issue has al ready been

resol ved, so we don't have to do that.
MR SINGER So 13 is Breitling 46

to 517
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MS. GOCDMAN:  Yes, Breitling 046 to
051.
MR SINGER:  Ckay.

You can take that off.

BY M5, GOCDVAN:

|*'m show ng you what's now been narked

as Anstutz Exhibit 13, Breitling 046 through

Can you identify this docunent?

Yes.

Tell me what it is.

It is Fred Cargian's contract for two
and. ..

'127?

"12, sorry.

This is contract for 20127

Yes. Sorry.

s that correct?

Correct.

And if you | ook at the second page,

| eft-hand corner, is that your

si gnature?

Yes.

Let's look at the third page of that,
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Breitling 048, which is Appendi x A

A Yes.

Q There are still two conponents of the
bonus fornula, correct?

A Correct.

Q And conponent 1 is still a sales
performance, and conponent 2 is still a
qual itative objectives performance, correct?

A Correct.

Q There is a change, however, in terns of
t he division between the two, correct?

A Correct.

Q And this year, 65 percent -- in 2012,
only 65 percent of the bonus -- potential bonus,
was attributable to actual sales, correct?

A Correct.

Q And then 35 percent attributable to the
qualitative objectives, correct?

A Correct.

Q And as different from 2011, if you want

to look at the two and conpare them Anstutz-12

and Anstutz-13, in 2011, the conponent rel ated

to actual sales was sort of a straight-nunbers

thing. |If you sold 100 percent of your goal,
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you got 100 percent of your bonus, correct?
A Correct.
That changed in 2012, correct?

Q
A Correct.
Q And you explain to ne what that change

was ?

>

So | guess now we figure out.

Q Now we can figure out what that --

A So it's in 2012 that that change was
made of distributing the bonus differently than

in the prior years.

Q So | would like to mark 2011
separately -- | nean, the Breitling --
M5. GOCDMVAN: Excuse e, give ne a

m nut e here.

(An off-the-record conversati on was

hel d.)
V5. GOODIVAN: Here, nake this
Anst ut z- 14.

(One- page spreadsheet titled "Fred

Cargi an, NE-1," Bates stanped

Breitling 011, was marked Exhi bit
Anstut z-14 for identification.)

Q Ckay. |'m show ng you what has now
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been marked as Anstutz-14. This is Breitling

011, which is that review sheet. And this was

the final review sheet for M. Cargian in 2012,
correct?

A Correct.
handwitten notes of

Q And it had your

what M. Cargian was actually given as his bonus

for 2012, correct?

A Correct.

Q And this is not a part of the -- this
docunent, Anstutz-14, was not a part of

Anst ut z- 13, which is the contract that you
entered into wwth M. Cargian in early 2012,
correct?

A Correct.

Q Al |

that is attached is part of the

actual contract, is what's now -- is

Breitling 051, which is a statenent about goal s,

but not what has been acconplished, correct?
A Correct.
MR SINGER: And, Counsel, just to

clarify the exhibits, we're |eaving

Breitling 001 as the | ast page of

Exhi bit 127
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M5. GOCDVMAN:  Yes, |'mleaving --
because when docunents were provided to
us, it would seemthat the belief was
that Breitling 011 was part of

M. Cargian's -- | guess | thought it

was part of his 2011 contract; however,
as M. Anstutz has pointed out, it is
not. So we're going to | eave

Breitling 011 as part of a contract,

Anstut z-12, and we're also going to
have a separate exhibit that will be
Anst ut z- 14.

(An off-the-record conversation was
hel d.)

Q Now, you've explained to ne -- | think

when we went over Amstutz-14, you had expl ai ned

to me how t hese vari ous conponents were

cal cul at ed under achi evenent -- under the sal es

achi evenent goal s.

As | understand it, starting in 2012

Tour neau becane a house account, correct?

A | would not recall what happened

exactly w th Tourneau.

Q You do recall it becane a house
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account, no?
A No.
Q No? Ckay.
Now, | ook at conponent 2 of Anstutz-13.

That's on Breitling 048, the third page. That's

the qualitative analysis, correct?

A

Q
A

Excuse ne, you're on page 37

Page 3 of 5, yes.

That's the determ nati on of the sale

goal, the presentation of the base salary and

the potential bonus, and then the expl anation

about the conponents, the two conponents that

are going to nmake the -- the -- | nean, the

expl anation of the two conponents of the bonus.

Q

says it

And did you ever hear that -- it just

i ncl udes, quote, the nunber of visits,

but did anybody ever establish how many visits

each sales rep nust make in order to neet the

qualitative objective?

A If you take the Breitling 051, |ike the

| ast page, conponent No. 2, qualitative

obj ecti ves, nunber of visits.

Q

part of the bonus --

you have the tota

It says it's worth 20 percent of that
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A

Q
A

Q

AMSTUTZ
Yeah.
-- but it doesn't say how many visits
percent --
Correct.
-- right?
Correct.
And it does not give you an objective

how many new doors have to be opened in order to

neet t hat

A

for the total
we give a nunber of 275 for the nunber

to be nmde.

Q
A

Q
A
nunber

Q
A

Q
A

is going to be paid for the nunber
The nunber

criteria, correct?

No, it gives the -- | nean, |'msorry,

nunber of visits, it gives you --
of visits
We give --

Wiere is that?

I f you take, under conponent No. 2 --
Yes.

-- qualitative objectives, the total

of visits.

20 percent, it says.

No, 20 percent of the target.
Ckay.
| nean, is the part of the bonus that
of visits.

of visits to realize, 275.
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Q | see. | mssed that. GCkay.
And for the nunmber of new doors
opened, 3, and then the price, average price,

needed to be above $4, 300?
A Correct.

Q 44 weeks of call reports?
A Correct.
Q And 100, what are IFP-1 and | FP-2?
A That's the two types of trainings --
Q Ckay.
A -- that the sales representative is
doing while visiting stores.
Q Ckay.
Now, there was produced by Breitling
Appendi x C, but filled out with the nunbers
actually achieved. |Is that correct?
A Correct.
Q And who woul d have that docunent ?
Wiere woul d t hat docunent be?
A It is the Docunent 14.
Q Yes. That's --

A And t he docunent should be part of --
should -- it's part of the review

Q And this should be for every one of
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the --
A Correct.
Q - -
A Correct.

sal es reps, correct?

Q And your handwitten notes would be on
every one of the sales reps' fill ed-out
Appendi x Cs, correct?

A No.

Q Wiy not ?

A Because the correction that is wote on

the spreadsheet is for a sales representative
t hat woul d have had a part of the -- or a
m dyear

bonus paid, and |I'm subtracti ng what has

been paid m dyear for the final total to be paid
to the sale rep.
Q Yeah, but you also put in how much they
were given on the qualitative.
On M. Cargian's -- what's that exhibit
nunber ?
MR SI NGER 14.
Q On M. Cargian's 14, you handw ote how
much he received in terns of the share of the
qualitative bonus, correct?

A I n which year you nenti oned?
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Q Exhi bit 14.

A Yeah.

Q Right. You did put that nunber in,
ri ght?

A | put that nunmber in. That is the
second part of the bonus that is paid to --

Q Ri ght.

A -- M. Cargian, yes.

Q And you noted how much he actually got

pai d. Not just what was potential, but how nuch

he actually got paid for 2012 in terns of the

second part of the bonus, correct?

A Correct.

Q And did you nmake that handwitten
not ati on on every one of the other sales reps?
A Yes.

Q Ckay.

The change in the bonus system | think
you already answered. | just want to make sure
t here's no m sunder st andi ng.

Thi s new bonus systemthat you can find
in Anstutz-13 at

page Breitling 048, that's the

sane formula that was given to all of the sale

reps in that year?
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A Correct.
M5. GOCDMAN:  This is 15.
( Four - page enpl oynent contract
from

| etter dated February 15, 2013,

Breitling to Fred Cargi an, Bates
stanped Breitling 018 through 21, was
mar ked Exhi bit Anstutz-15 for
identification.)

Q Ckay. |'m show ng you what's now been

mar ked as Anstutz-15. |It's Breitling 018

through Breitling 021. Can you identify this

docunent ?
A Yes.
Q VWhat is it?
A Fred Cargian's contract for 2013.

Q And if you | ook at page 2 of 5, that's

Breitling 019, is that your signature in the
| eft-hand corner?
A Yes.

Q And if you | ook at page 3 of 5 of

Anstut z-15, that's Breitling 020, we have the
formul a once again set out, correct, the
bonus - -

A Yes.
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f or mul a?

Q - -

And, once again, the bonus fornmula has

changed fromthe prior year, has it not?

A Yes, | suppose so. W changed it -- we

kind of change it every year, because, for

exanple, | nean, if we talk about the conponent

that is the in-house novenent, we want the
i n-house novenent to i ncrease every year.

Q Ckay.

A So basically all those percentages can
potentially be changed a little bit dependi ng on
where we want to put the strength. It can be
put nore strength on the training instead of the
strength on the visits, or sonething |like this.
Q So the bonus structure is to --

M5. GOCDMAN: Wt hdraw t hat .
Q They say, "W change it every year..."
That's you and M. Prissert?

A In general, it's M. Prissert and Chuck
Anderson that are going to change those
percentages or -- or -- or the bal ance of the
bonus structure.

Q Did Ms. Bodnan change it every year

change the bonus structure every year?
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A Under Ms. Bodnan --

Q Yes.

A -- we had the old version of the
contract.

Q And that was a single bonus structure,
a percentage of the sales nmade, correct?

A Correct.

Q And it was straight; you sell a mllion

dollars worth, you get your 100 percent?

A | guess there was al ways an
adm ni strative part and a sell-in or a sales
part.

Q VWhat was the difference in how it was
under Ms. Bodnan?

A | nmean, two different presidents, two
different ways of trying to push the business.

Q Ckay.

Has t he busi ness grown under

M. Prissert? |In actual sales, the nunber of
the sales, has it grown?

A It's steady.

Q Has it grown, though?

A Well, you read the newspaper, as | do.

The luxury industry is a tough industry.
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Q And when did the luxury industry start
bei ng a tough i ndustry?

A I n 2008 and 2009.

Q And what was it like in 2010 and 2011
still a tough industry?

A It got alittle better, but it never
recovered conpl etely.

Q Now, goi ng back to Amstutz-15, page 3
of 5, the bonus system changed in a nunber of

ways. Oiginally, it was a 75/ 25 percent split
bet ween actual sales and qualitative
achi evenent, correct?

A Correct.

Q Then in 2012 it went to 65/55 correct?

A Correct.

Q And now, it went to 60 percent in sales
and 40 percent of qualitative neasures, correct?

A Correct.

Q And al so, conponent 1 changed in terns
of how actual sal es were neasured?

A Correct.

Q Tell me about those changes.

A You want a conpari son between 2012 and
20137
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Q Yes.
A So for conmponent No. 1 --
Q In two thousand-- yeah, okay.
A A | don't think that there was a

difference; B, | do not think that there was

either a difference;

Q Ckay.

C, sane thing.

A We added, in 2013, an increase of

sell-out of 10 percent versus |last year for the

Tour neau doors.

Q VWhat does that nean, increase -- that

Tourneau had to sell 10 percent nore in 2013

than it sold in 2012? 1s that -- do |
understand it correctly?

A Correct.

Q But the sales rep does not -- was no

| onger selling to Tourneau; it was just

servicing Tourneau. |Is that correct?

A The conpany was al ways selling to
Tour neau.

Q But the sales rep in each specific
territory was no | onger selling to Tourneau. |Is
that correct?

A Ah... each sales rep is visiting
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Tourneau as part of their region, and basically

the fact to visit Tourneau in your region and to
provide the right training to sal es enpl oyees or
t he sal es force of Tourneau nakes -- was one
obj ective in 2013 --

Q Ckay.

A -- to be achieved by each of the sales

reps with the doors that he had at Tour neau.

Q Ckay.

A We cannot distribute our products and
just sell themto sonebody and not offer the
proper training or proper -- | nean, proper
standard for the watches.

Q Ri ght.

A So that was part of their sales goal.

Q So when it says an increase of

10 percent versus |ast year by Tourneau, is that

for the individual sales rep's territory or was

that an i ncrease nati onw de?

A It was 10 percent nationw de. But, |

mean, dependi ng on the nunber of the doors in

your territory, you would have maybe three doors

in one territory, two in another one.

Q Ri ght.
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A Four i n anot her one.

Q Right. But it says that part of the

bonus i s based upon an increase of sell-outs of
Does

10 percent versus | ast year by Tourneau.

that nean that the individual sales rep in his
or her territory had to have an i ncrease of
sell-out by the doors in his or her territory,
or was the 10 percent versus | ast year

of the Tourneau doors had to

nati onwi de, so al

i ncrease by 10 percent, cunul atively?

A | woul d have to check.
Q You don't know the answer to that?
A Un.. | don't know what the answer is

tothat, if it was a sale goal by sales rep or

if it was as a total -- | nean, as a --

Q Wio woul d know that? Wuld Thierry
Prissert know that?

A Yes.

And t hen conmponent E, we asked for a

target of 20 percent --

Q Whi ch was up from 10 percent of the
target?

A That was up from 13 percent of the | ast

year .




12:45:57
12:45:58

12:46:10

1

2

3

4
12:46:18 5
12:46:22 6
12:46:26 [
12:46:31 8
12:46:37 9
12:46:46 10
12:46:50 11
12:46:54 12
12:46:56 13
12:47:01 14
12:47:04 15
12:47:08 16
12:47:10 17
12:47:15 18
12:47:22 19
12:47:25 20
12:47:25 21
12:47:31 22
12:47:35 23
12:47:41 24

12:47:42 25

Case 1:15-cv-01084-GBD-HBP Document 35-4 Filed 02/12/16 Page 43 of 46

116

AVSTUTZ

Q Ch, okay.

And how di d conmponent 2 change fromthe
prior year?
(Pause)
A So we put only three conponents to

the -- to the -- | nean, three conponent in -- |

mean, three conponents in the conponent 2 in

2013 versus one, two, three, four... five in

2012. And | guess, | nean, pretty nmuch they

stayed the sane, only that we put a few of the
conponents i n one category.

Q Well, the last category, 4, you had
very specific goals in terns of how many visits,
how many call reports had to go in and so forth.

Now it's just you have to -- well, what

did it say? An overall quality of work bonus
W t hout any specifications as to what

Is -- wthout any objective standards. |Is that
right?

A W woul d need to see the | ast page that
is mssing in that docunent where we have maybe
a clearer explanation than just a witing
expl anati on.

Q Do you know why that | ast

page,
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Appendi x C, is m ssing?
Appendi x B is mssing, too. Do you
know why?
A No.

M. GOCDVAN: And we want (RQ

Appendi x B and C for all contracts. It
shoul d have been there to begin wth.
of the review

Q Now, you sat in all

sessi ons where general review was given and then
an ultinmate determ nation of bonus was nade and
witten down.

Referring to 2013, was Brian Criddle
awarded his entire bonus for neeting his

qual itative objectives?

A | wll have to check.
Q Where woul d you check?
A In his file.

Q Do you recall the session, the review

session with Brian Criddle for 2013?

A No.

Q You don't recall anything that

M. Prissert said to himin that session?
A I renenber

review 150 people. | don't

exactly what was said.
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Q Ckay. You don't renmenber that in 2013

it was uncovered that M. Criddle falsified his

reports?
A | renenber.
Q Ckay. And you renenber that he cl ai ned

to be in Las Vegas when in fact he was really on

per sonal business in Los Angel es?

A Correct.

Q O vice versa. Do you renenber that?

A Yes.

Q Was anything said about that in his
revi ew of 20137

A It was previously said to him | don't
know if his review, if we still tal ked about it.
| don't recall that we tal ked about it in his
revi ew.

Q And in discussing his bonus for the

qualitative portion, was he told, you know, you

aren't getting your bonus for the qualitative

sessi on gi ven what you did?

A | don't recall what we -- | nean, |

woul d need to check.
Q To the best of your recollection,

was -- did he receive at | east sone noney for
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12:50:52 the qualitative performance?
12:50:54 A | woul d need to check.
12:50:56

1

2

3

4 Q And is there any other way of checking
125059 5| besides -- besides |looking at the -- his

6

7

8

9

12:51:04 handwitten pages, which were |ike Appendix Cto
12:51:08 t he contracts?

12:51:10 A That woul d be the only place where we
12:51:12 woul d have a state -- the quality bonus --

12:51:22 10 (An interruption occurred.)

12:51:29 11 (O f the record)

12:52:42 12 BY M. GOODMAN:
12:52:42 13 Q If you cannot | ocate these sheets that
12:52:45 14 we don't have fromM. Criddle's review, could

125251 15| you ask M. Criddl e what he got?

12:52:54 16 A Sur e.

12:52:55 17 MR SINGER (bjection to the form
12:52:56 18 Could he, as in is that possible? 1Is
12:53:01 19 t hat what you're asking?

12:53:03 20 Q Yeah. |Is it possible that you could

125305 21 | get that information from M. Criddle?

12:53:08 22 A | don't think that he's going to recall
125310 23 | exactly --

12:53:11 24 MR. S| NGER: And, again, any

12:53:12 25 requests --
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