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 1      TELECONFERENCE
 2      THE CLERK: Judge's chambers.
 3      MR. SINGER: Good afternoon.  It's
 4  the parties on the Cargian vs.
 5  Breitling matter.
 6      THE CLERK: Okay.
 7      MS. GOODMAN: This is Janice
 8  Goodman, attorney for the plaintiff.
 9      THE CLERK: All right.  For
10  plaintiff, I have Ms. Goodman.
11      MR. SINGER: And for defendant, you
12  have Zev Singer.
13  And we have a court reporter here
14  for the deposition we're in the middle
15  of.  It's up to the Court whether the
16  judge wants us to make a record of this
17  or not, whatever the Court would
18  prefer.
19      THE CLERK: Okay.  I will let him
20  know that the court reporter is there.
21  And I'm just going to put you on
22  hold for a moment, and the judge will
23  be with you shortly.
24      MR. SINGER: Thank you.
25      MS. GOODMAN: Thank you.

Page 4

 1      TELECONFERENCE
 2  (Pause)
 3      MAGISTRATE JUDGE PITMAN: Good
 4  morning, this is Magistrate Judge
 5  Pitman.  I understand that I've got
 6  Ms. Goodman on the line for plaintiff
 7  and Mr. Singer for defendant.  Is that
 8  correct?
 9      MR. SINGER: Yes, your Honor.
10      MS. GOODMAN: Correct.
11      MAGISTRATE JUDGE PITMAN: And I
12  understand you're both at a deposition
13  right now?
14      MR. SINGER: That's correct.
15      MAGISTRATE JUDGE PITMAN: Who's
16  being deposed?
17      MR. SINGER: A third-party witness,
18  your Honor.
19      MAGISTRATE JUDGE PITMAN: It sounds
20  like it doesn't make any difference
21  whether the witness is in the room or
22  not.  Did counsel concur?
23      MR. SINGER: They've already -- the
24  witness and her counsel have actually
25  stepped out, so.
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 1      TELECONFERENCE
 2      MS. GOODMAN: You're Honor, are you
 3  referring to the witness I requested to
 4  have the deposition of?
 5      MAGISTRATE JUDGE PITMAN: Well, is
 6  that individual even there?
 7      MS. GOODMAN: No.
 8      MR. SINGER: No, your Honor.
 9      MS. GOODMAN: No, Not here.
10      MAGISTRATE JUDGE PITMAN: The
11  deposition has stopped?
12      MR. SINGER: Correct.
13      MAGISTRATE JUDGE PITMAN: All
14  right.  I am digitally recording the
15  call, and if you want to have the
16  reporter take it down also, that's
17  fine.
18      MS. GOODMAN: I'd like to ask the
19  reporter to take it down.
20      MR. SINGER: Whatever.
21      MAGISTRATE JUDGE PITMAN: All
22  right, fine.  All right.
23  The call is occasioned by a letter
24  that plaintiff's counsel filed at about
25      7:30 last night, according to the ECF
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 1      TELECONFERENCE
 2  system.  I take it you've seen it,
 3  Mr. Singer?
 4      MR. SINGER: I have seen it, your
 5  Honor.  I was in the process of
 6  drafting a response to her when I saw
 7  it.
 8      MAGISTRATE JUDGE PITMAN: Okay.
 9  Well, to save you from the trouble
10  of drafting, you can tell me what your
11  arguments are now.
12  Why don't I hear from Ms. Goodman
13  first, and then I'll hear from
14  Mr. Singer.
15      MR. SINGER: Thank you.
16      MAGISTRATE JUDGE PITMAN: Go ahead,
17  Ms. Goodman.
18      MS. GOODMAN: I think I spelled it
19  out in my letter.  We -- on July 29th,
20  you ordered that personal reviews --
21  the personnel reviews of the sales reps
22  comparative to my client, who is the
23  plaintiff, were to be produced, and
24  among a number of other documents.
25  I received a lot of documents in
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 1      TELECONFERENCE
 2  response to your order.  There were no
 3  complete, filled-out reviews for most
 4  of the people, but I have regularly
 5  been assured that searches were made
 6  and we have everything.
 7  I then deposed a Mr. Amstutz.
 8  Mr. Amstutz is the vice president of
 9  the company and the person who
10  participates in the annual reviews of
11  each sales representative -- those are
12  the comparators -- and not only
13  participates, but takes notes down
14  which show certain comments made at the
15  review and, equally important, the
16  bonuses that are given for the quality
17  of work and quantity of work that the
18  sales rep has done, pursuant, you know,
19  under the bonus system.  And he said,
20  We have those documents, with his
21  handwritten notes.
22  I then asked for them.  I was told,
23  because I thought they were -- already
24  should have been produced if they had
25  them, and I was told that it would be
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 1      TELECONFERENCE
 2  taken under advisement.  And I was
 3  not -- Mr. Singer has consistently
 4  taken the position -- I don't agree
 5  with it, but I have not fought it --
 6  has consistently taken the position
 7  that he's entitled to 30 days in which
 8  to respond if documents are requested
 9  at a conference -- at a deposition.  I
10  therefor did not receive the documents
11  until January 11th.
12  There was some delay on my part,
13  because at that point I was taking a
14  belated vacation; but immediately upon
15  reviewing the documents, I saw that,
16  although they're precisely what I had
17  asked for -- they appear to be
18  precisely what I had asked for -- there
19  were handwritten notes and figures in
20  different -- you know, I can't tell
21  whether they were subsequently-put-in
22  figures, or just what they are.  So I
23  could not make any use of these
24  documents without further deposition.
25  Unfortunately, Mr. Amstutz, the
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 1      TELECONFERENCE
 2  person who I was in fact going to
 3  depose, because I didn't have the
 4  documents at his deposition, I couldn't
 5  ask him about it, so I suggested to
 6  counsel that, you know, I get a
 7  one-hour brief deposition of
 8  Mr. Amstutz.  It was okay with me if
 9  they wanted to do it by phone.  I would
10  be willing to do that, because all I
11  want is for him to interpret these
12  numbers for me so, you know, there's
13  nothing mystical about the whole thing.
14  We're on such limited time, and
15  that's why I, you know, kept pressing
16  Mr. Singer to at least tell me what
17  their position was, and then ultimately
18  came to you.
19  What I would like to be able to do
20  is this -- either I can do it today,
21  tomorrow, or next Tuesday:  I'll be out
22  of town on Wednesday, and discovery
23  closes on the 31st, so I think -- were
24  there any questions?  I think that
25  spells out what my issues are.

Page 10

 1      TELECONFERENCE
 2      MAGISTRATE JUDGE PITMAN: And the
 3  performance reviews produced on
 4  January 11th, those were the
 5  performance reviews for the comparators
 6  identified by plaintiff?
 7      MS. GOODMAN: Yes.  And only for
 8  two years.  You know, at that point, I
 9  said, okay, only for two thousand
10  and -- I think it's 2012 and 2013.
11      MAGISTRATE JUDGE PITMAN: All
12  right.
13  Mr. Singer, let me start by asking
14  you, is there any dispute that these
15  reviews were not covered by Paragraph 2
16  of my July 28th order?
17      MR. SINGER: Absolutely, your
18  Honor.
19      MAGISTRATE JUDGE PITMAN: Tell me
20  why they're not covered by the
21  July 28th order.
22      MR. SINGER: Sure.
23  They're not -- frankly, they're not
24  performance reviews.  It's like an
25  addendum document -- it does -- it does

Page 11

 1      TELECONFERENCE
 2  cover compensation.  It talks about, as
 3  Ms. Goodman mentioned, the bonus
 4  structure, and the handwritten notes
 5  are numbers written in as to what
 6  bonuses the sales representatives
 7  received, which was completed at their
 8  performance review and was attached to
 9  their performance review.  So that
10  part, I don't dispute.
11  Your order had indicated the -- to
12  look for the personnel file documents,
13  and I believe it was e-mail
14  documents --
15      MAGISTRATE JUDGE PITMAN: I'll read
16  you exactly what Paragraph 2 says.
17  Defendant is to produce the
18  portions of the personnel files of the
19  comparators identified by Plaintiff
20  that include performance reviews; the
21  sales performance;
22  disciplinary/misconduct reports;
23  résumés, to the extent they reflect
24  educational background and experience;
25  compensation; sales evaluations; and

Page 12

 1      TELECONFERENCE
 2  participation in marketing events.
 3      MR. SINGER: Right.
 4      MAGISTRATE JUDGE PITMAN: Go ahead.
 5      MR. SINGER: So we're not disputing
 6  that these, in some versions of the
 7  performance reviews, these documents
 8  were certainly attached.
 9  In the personnel files, where we
10  did pull all of the performance reviews
11  and submit those at the time that your
12  order was issued, those were not
13  attached to those performance reviews.
14  They were kept in a different location,
15  which is what we found out
16  subsequently.  When it came up at
17  Mr. Amstutz's deposition, they were
18  requested by Ms. Goodman and we
19  produced them in time.
20  So, as far as the order covering
21  those, it's our position that it did
22  not, in the sense that those were not
23  kept with the personnel files, for some
24  reason or another, which we don't
25  know -- they were in a separate
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 1      TELECONFERENCE
 2  location, which -- which we found out
 3  afterwards.
 4  The second point, your Honor, on
 5  the merits, would be that, at
 6  Mr. Amstutz's deposition, which I note
 7  was the majority of the day -- it was
 8  about seven hours -- there was one
 9  performance review that did have this
10  handwritten bonus document attached to
11  it.  I believe that was the plaintiff's
12  performance review.
13  And Ms. Goodman spent -- I was
14  checking it last night before she filed
15  her motion with the Court, when I was
16  drafting my response to her -- she
17  spent more than 30 pages questioning
18  Mr. Amstutz, not just about the
19  specifics of that one document,
20  Mr. Cargian's bonus structure, but the
21  bonus structure in general, how it
22  worked, how the numbers were arrived
23  at.  She asked at least three or four
24  questions; Would this same process,
25  procedure, calculation apply to all the
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 1      TELECONFERENCE
 2  other bonus sheets that exist?  The
 3  witness answered in the affirmative.
 4  And then our position, in a sense,
 5  your Honor, is that, yes, these were
 6  produced late because they were not in
 7  the personnel files.  They were
 8  produced.  We didn't object to their
 9  production.  And she did have a full
10  and fair opportunity to question
11  Mr. Amstutz about these.
12  Just because it's a 6 instead of a
13  7 on a different sheet or a different
14  actual number that he wrote in for the
15  bonus calculation, he testified fully
16  and completely.  And she had every
17  chance to ask him about the process,
18  the calculations, how it was done, how
19  it was calculated.  He testified that
20  the formulas were the same for every
21  single sales representative.  So our
22  position is, there's not a need for
23  further deposition of him based on
24  these documents because they weren't
25  covered by the order and because she
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 1      TELECONFERENCE
 2  had a chance to question the witness
 3  about them.
 4  Finally, your Honor, just as far as
 5  procedurally here, I just want to note
 6  frankly for the record, that
 7  Ms. Goodman was aware, based on our
 8  previous conversations, that this past
 9  Monday I would not be in the office or
10  working.  That's when she originally
11  requested a response on this further
12  deposition; Tuesday, I was in a
13  deposition with her all day and did not
14  have a chance to contact my client and
15  the partner on the case, who was
16  unavailable in the afternoon after the
17  deposition; and then on Wednesday,
18  yesterday, when I got back from court,
19  she gave me a self-imposed deadline of
20  the end of the day yesterday, and I was
21  still drafting my response to her when
22  she filed with the Court at 7:20 p.m.
23  So we do take issue -- we don't
24  believe she acted in good-faith
25  communication with us to try to resolve

Page 16

 1      TELECONFERENCE
 2  this issue.
 3      MAGISTRATE JUDGE PITMAN: But
 4  you're the attorney on the case, so
 5  whether or not you get in touch with
 6  the partner really doesn't make any
 7  difference.
 8      MR. SINGER: I understand.
 9      MAGISTRATE JUDGE PITMAN: If your
10  firm, if Fox Rothschild has you working
11  on the case, you're the attorney with
12  full authority.
13      MR. SINGER: No, absolutely,
14  your Honor.  Just, between the holiday
15  and then depositions with Ms. Goodman
16  on Tuesday --
17      MAGISTRATE JUDGE PITMAN: No, I'm
18  not sure -- you know, to throw around
19  words like "not acting in good faith"
20  is fairly strong.
21      MR. SINGER: No, no, I apologize,
22  your Honor.  I didn't mean --
23      MAGISTRATE JUDGE PITMAN: It
24  generates more heat than light.
25      MR. SINGER: No, I absolutely
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 1      TELECONFERENCE
 2  agree, your Honor.  What I meant by
 3  "good faith," I meant the requirement
 4  in the rules to engage counsel before
 5  seeking court intervention.  I wasn't
 6  accusing Ms. Goodman of bad faith or
 7  ill intention.  I -- I misspoke in
 8  using that term.  You're correct, your
 9  Honor.
10      MAGISTRATE JUDGE PITMAN: All
11  right.
12  So I think that part of the problem
13  here is I don't think anyone
14  contemplated that the performance
15  reviews in the personnel files were
16  going to be incomplete.  I mean, it
17  sounds like, if I understand you
18  correctly, the performance reviews in
19  the personnel files didn't have the
20  sales summaries attached to them.
21      MR. SINGER: That's correct, your
22  Honor.
23      MAGISTRATE JUDGE PITMAN: And --
24      MS. GOODMAN: If you notice, also,
25  your Honor, this --

Page 18

 1      TELECONFERENCE
 2      MAGISTRATE JUDGE PITMAN: One
 3  second.  One second.
 4      MS. GOODMAN: Oh, I'm sorry.
 5      MAGISTRATE JUDGE PITMAN: If I
 6  understand you to say -- and I just
 7  want to make sure I understood you
 8  correctly -- that when Mr. Amstutz was
 9  deposed, the only document like
10  Exhibit B to Ms. Goodman's January 20th
11  letter that plaintiff had was the sales
12  summary -- I'm referring to that, I'm
13  characterizing that document as the
14  "sales summary" -- that the only sales
15  summary she had was the sales summary
16  for plaintiff.
17      MR. SINGER: I believe that's the
18  case.  There may have been another one.
19      MS. GOODMAN: That's the only one
20  that they produced, your Honor.
21      MR. SINGER: I'm not certain.
22      MAGISTRATE JUDGE PITMAN: Let
23  Mr. Singer finish, Ms. Goodman.
24      MS. GOODMAN: Okay.
25      MR. SINGER: I believe that -- I

Page 19

 1      TELECONFERENCE
 2  believe that's the case.  I think we
 3  had produced this sales summary without
 4  the handwriting for a couple of the
 5  other sales representatives; but I
 6  believe -- I don't want to misspeak.  I
 7  haven't reviewed the whole file for
 8  this -- that this may be the only one
 9  with the handwriting with the filled-in
10  numbers on it.  Yes, I believe that's
11  correct.
12      MAGISTRATE JUDGE PITMAN: All
13  right.
14  And where is Mr. Amstutz located?
15      MR. SINGER: His headquarters is
16  Connecticut; Wilton, Connecticut.
17      MAGISTRATE JUDGE PITMAN: Okay.
18      MR. SINGER: But I believe he's on
19  the road this week.  I don't -- I
20  don't -- I actually don't know where he
21  is.  They travel a lot, your Honor, so
22  I can't tell you exactly where he is in
23  the next few days.
24      MAGISTRATE JUDGE PITMAN: Okay.  I
25  mean, he's not in Switzerland.

Page 20

 1      TELECONFERENCE
 2      MR. SINGER: That's correct.
 3      MAGISTRATE JUDGE PITMAN: He's not
 4  residing in Switzerland anywhere?
 5      MR. SINGER: No, no, he lives here.
 6      MAGISTRATE JUDGE PITMAN: All
 7  right.
 8  Ms. Goodman, what did you want --
 9  you wanted to add some things?
10      MS. GOODMAN: Well, I just wanted
11  to say that, although I'm not -- it's
12  not a question of process that we're
13  looking for; it's interpretation of
14  these numbers.
15  And if you'll notice on my
16  Exhibit B, there are handwritten notes.
17  I only gave you one exhibit, and those
18  are notes that basically are reflecting
19  the evaluations.
20  I don't have the Amstutz deposition
21  in front of me and didn't think that we
22  would have to argue that point.  I
23  don't recall how long was spent, but
24  Mr. Amstutz, I -- it was very clear
25  that this was one of the things that he
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 1      TELECONFERENCE
 2  considered of the review.  This is --
 3  he goes to these review meetings
 4  annually with the sales rep, along with
 5  Mr. Prissert, the president.
 6  Mr. Amstutz is the note taker, and at
 7  that meeting, they -- you know, he
 8  writes notes about what is said at that
 9  meeting, and he writes them on this
10  document, what is Exhibit B.  And then,
11  they also insert what -- what kind of
12  bonus the sales rep will get as a
13  consequence of their performance.  And
14  this becomes consequential because
15  there is a quantitative set portion of
16  the bonus, so maybe anybody could
17  figure that out; but there's also a
18  qualitative objective bonus, where
19  there's a lot more leeway in how that
20  is evaluated.
21  And also, something not mentioned,
22  some people seem to have been given a
23  special extra bonus.  I'm not sure just
24  what that was.  That was not discussed
25  at the deposition.
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 1      TELECONFERENCE
 2  So I -- I'm just looking for the
 3  clarification of what his -- for him to
 4  just read to me what his handwritten
 5  notes are on the documents that he made
 6  the handwritten notes on and what the
 7  figures represent.  Because you'll see,
 8  on the right-hand side they're in a
 9  different typeface.  So I don't know
10  whether that's the actual final or
11  what -- just what that is.  I just need
12  for him to testify about that.
13      MAGISTRATE JUDGE PITMAN: What
14  typeface are you referring to?
15      MS. GOODMAN: If you look at
16  Exhibit B, I see it did not -- if you
17  look at Exhibit B --
18      MAGISTRATE JUDGE PITMAN: I'm
19  looking at it.
20      MS. GOODMAN: Okay.  You see where,
21  on the right-hand side it looks smudgy?
22  That's in color.  That was in color on
23  the original.
24      MAGISTRATE JUDGE PITMAN: Yes,
25  that's what I would assume.

Page 23

 1      TELECONFERENCE
 2      MS. GOODMAN: Okay.
 3      MAGISTRATE JUDGE PITMAN: It
 4  doesn't look like a different typeface.
 5      MS. GOODMAN: Well, I was trying
 6  to -- okay.  So it was in color.
 7      MAGISTRATE JUDGE PITMAN: Okay.
 8      MS. GOODMAN: So I don't know, you
 9  know, what that means.  Is this the
10  final figure?  Is this actually what
11  they were given at the end of the day,
12  or is it something else?  I just don't
13  know that.
14  Then you'll see the same thing,
15  total bonus due, 2012, and it says
16  45,000 plus.  I don't know, is that in
17  fact what was decided to give to him?
18  Then it says, total -- then you see
19  some -- a bonus of 54,000, but next to
20  it a handwritten 51,000, I don't know
21  what that -- so those are just the
22  things I just need for him to tell me,
23  what -- explain that to me.
24      MAGISTRATE JUDGE PITMAN: All
25  right.  I want to give both sides an

Page 24

 1      TELECONFERENCE
 2  equal number of chances to be heard.
 3  Mr. Singer, do you want to add
 4  anything?
 5      MR. SINGER: You know, just on that
 6  last point about the numbers, again,
 7  your Honor, I think in -- in my
 8  response, if I had been able to send it
 9  to Ms. Goodman or had the time to
10  present it, I was reviewing
11  Mr. Amstutz's deposition, and
12  Ms. Goodman really did go line by line
13  with him on these documents, which --
14  which I note are the same format for
15  every single sales representative; in
16  other words, the same columns -- not
17  the same numbers, but the same
18  categories and columns.
19  She did go through it very
20  extensively and specifically with him:
21  What does this mean?  How would this be
22  paid?  How does this apply to other
23  sales representatives?  And, you know,
24  he was deposed for an entire day.  I
25  don't think the number 51 as opposed to
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 1      TELECONFERENCE
 2  a different number on a different sheet
 3  would make a significant difference to
 4  her.  And, given that he's the vice
 5  president of the company and he's
 6  already been deposed, I just emphasize
 7  our objection to her request.
 8  That's all I have to say, your
 9  Honor.  Thank you.
10      MAGISTRATE JUDGE PITMAN: Let me
11  ask you this question:  With respect to
12  the sales summary, the analog to
13  Exhibit B for Mr....
14      MS. GOODMAN: Cargian.
15      MAGISTRATE JUDGE PITMAN: -- for
16  Mr. Cargian, that Ms. Goodman had, were
17  there similar handwritten numbers as
18  there are on this summary for
19  Mr. Criddle?
20  For example, in the middle of the
21  page, about four or five lines up from
22  the bottom, there's a line labeled,
23  Total Bonus Due, Year 2012.  There's
24  the printed number, 45,425.  And then
25  next to that, there's a handwritten
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 1      TELECONFERENCE
 2  number.  Similarly, a few lines down it
 3  says, Total 2012 Bonus.  It says,
 4  54,385, and then next to that is the
 5  handwritten number 51,265.
 6  Were there similar annotations,
 7  similar handwritten annotations on the
 8  summary for Mr. Cargian that
 9  Ms. Goodman had at the prior
10  deposition?
11      MR. SINGER: Yes.
12      MAGISTRATE JUDGE PITMAN: And did
13  she explore what those numbers meant?
14      MR. SINGER: She did.
15      MS. GOODMAN: No, your Honor, I'm
16  not sure what Mr. Singer is now
17  referring to.
18      MR. SINGER: Well, I can explain --
19      MS. GOODMAN: I can --
20      MAGISTRATE JUDGE PITMAN: Let
21  Mr. Singer explain what he's referring
22  to, then, if you're not sure...
23  Go ahead, Mr. Singer.
24      MR. SINGER: Yes, no problem.
25  In reviewing Mr. Amstutz's
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 2  deposition last night, what Ms. Goodman
 3  had asked him was, in a sense, how was
 4  that number reached?  Where did it come
 5  from?  Were there numbers added
 6  together or multiplied?  Was it a
 7  combination of the --
 8      MAGISTRATE JUDGE PITMAN: You say
 9  Ms. Goodman asked how was that number
10  reached.  What's the "that number" that
11  you're referencing?
12      MR. SINGER: The handwritten
13  numbers.
14      MAGISTRATE JUDGE PITMAN: Okay.  Go
15  ahead.
16      MR. SINGER: The testimony --
17  again, I don't want to quote it because
18  I don't have it in front of me, but, as
19  Ms. Goodman talked about earlier, there
20  was some combination between the
21  subjective -- so I'll call it the
22  subjective and objective bonus
23  structure, which Mr. Amstutz explained
24  how these numbers were arrived at;
25  which part of it was based on sales,

Page 28

 1      TELECONFERENCE
 2  which part of it was based on general
 3  performance, and other things, such as,
 4  I think it was training visits and -- I
 5  forgot the criteria he listed for how
 6  that handwritten number was arrived at
 7  and how they related to each other, was
 8  there a formula or something of the
 9  sort.
10  So it was explored, the -- where
11  the handwritten numbers on
12  Mr. Cargian's document came from, that
13  was explored.  And, again, I was
14  counting the pages.  This document -- a
15  similar document with the handwriting
16  at the deposition, was testified about
17  for, I think it was more than 30 pages.
18      MAGISTRATE JUDGE PITMAN: All
19  right.  Just one second.
20  (Pause)
21  Well, I mean, I'm just doing some
22  quick math, and it looks like, on
23  Mr. Criddle, the handwritten 3,120 was
24  deducted from the total 2012 bonus,
25  54,385.  When you make that
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 2  subtraction, you're left with the
 3  remainder of 51,265, which is the other
 4  handwritten number there.  So it looks
 5  like the 3,120 was deducted from the
 6  54,385.
 7  Was there -- were the numbers on
 8  Cargian's summary similar, and did the
 9  math work out the same way?
10      MS. GOODMAN: Your Honor, we could
11  not really quite figure it out.  I
12  might have spent an hour because it --
13  you know, it was complicated.  We could
14  not figure it out.
15      MAGISTRATE JUDGE PITMAN: Well --
16      MS. GOODMAN: But he just --
17      MAGISTRATE JUDGE PITMAN: But this
18  is basic, second grade arithmetic.
19      MS. GOODMAN: Okay.  But, for
20  example, this special extra bonus was
21  not on Mr. Cargian's, so that's
22  something --
23      MAGISTRATE JUDGE PITMAN: No -- no,
24  hold on a second.  Do you have
25  Mr. Cargian's sales summary?
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 1      TELECONFERENCE
 2      MS. GOODMAN: No.  The document
 3  that Mr. Singer references is not here.
 4  I went through the process --
 5      MAGISTRATE JUDGE PITMAN: One
 6  second.  One second.
 7  Mr. Singer, do you have it?
 8      MR. SINGER: I don't, your Honor.
 9  I don't have it with me.
10  But, your Honor, to that point, of
11  the simple arithmetic, I don't disagree
12  with Ms. Goodman that it's complicated.
13  I remember Mr. Amstutz's testimony
14  being -- not that he was being elusive,
15  but, as you can see from the sheet,
16  there's a lot of -- other than the
17  handwritten numbers, there's also a lot
18  of other calculations in other
19  categories, which he went through with
20  her.
21  But, again, having gone through the
22  entire process with him, whether
23  complicated or not, on one of these
24  sheets, on how it all works, and then
25  him testifying to -- and I saw this
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 2  last night in his transcript, that all
 3  of the sales representatives, it was
 4  the same process, the same format, and
 5  the same categories, this now gives her
 6  a second shot, in a sense, to -- to
 7  clean up or to do more with what she
 8  could have done in the first time.  And
 9  if she's saying she doesn't understand
10  it, but her chance was at the first
11  deposition.
12      MS. GOODMAN: No, you Honor, it --
13  well, yes, my chances at the first
14  deposition -- if I may answer that one
15  very directly:  One of the issues comes
16  up, was Mr. Cargian treated differently
17  than other sales reps?  We found out,
18  through the discovery, that Mr. Criddle
19  was admonished because he had lied on
20  his expense reports, not only about
21  what was an expense -- a, you know, a
22  legitimate expense, but about his
23  whereabouts for several months in a
24  row.
25  Yes, I would like -- had I had this
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 2  document, Mr. Criddle's --
 3      MAGISTRATE JUDGE PITMAN: But how
 4  does his lying about his whereabouts
 5  relate to this sales summary?
 6      MS. GOODMAN: It's not just a sales
 7  summary.  That's the point.  I don't
 8  need to know about the quantitative.
 9  It's down to the -- there's a
10  qualitative.  The qualitative --
11      MAGISTRATE JUDGE PITMAN: But hold
12  on.  Hold on a second.
13  How does his lying about his
14  whereabouts, how is that connected with
15  Exhibit B to your letter?  It seems to
16  me like it's coming out of left field.
17      MS. GOODMAN: No, your Honor, it's
18  not coming out of left field.  What is
19  it, is it's -- I want to know -- I will
20  want to know of him to what extent, if
21  at all, was Mr. Criddle's bonus for the
22  qualitative -- not quantitative -- for
23  the qualitative part of his performance
24  affected by the poor review that he had
25  received for the year 2013.  You're not
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 2  seeing that one.  This is the 2012 copy
 3  that I chose to attach.  But, yes, I
 4  think I'm entitled to know, how was
 5  that achieved.  Had I gotten this
 6  document when I should have gotten this
 7  document, I would have been able to ask
 8  Mr. Amstutz that.
 9  Let me point out, Mr. Amstutz's
10  deposition was not the full seven
11  hours.  It was approximately five
12  hours, maybe a little more than that.
13  And Mr. Amstutz was a very -- a
14  non-evasive witness.  He was an
15  excellent witness to the extent that,
16  you asked him a straight question, he
17  gave you a straight answer,
18  particularly on these technical
19  aspects.  So I don't think my knowledge
20  of the process -- because I'm not
21  challenging the process.  I'm
22  challenging -- I'm questioning the
23  results.  So my knowledge of
24  questioning him on the process does not
25  answer, how did you get to give him --
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 1      TELECONFERENCE
 2  why did you give him an extra bonus of
 3  8,960?  Because that's also in a
 4  different color.  That's in blue.
 5  Then, also, my recollection -- and
 6  again, I'm not positive -- what is
 7  it -- the figures that are on the
 8  right-hand side that were in color, I
 9  do not -- I'm quite sure were not on
10  the document that I had for
11  Mr. Cargian.
12      MAGISTRATE JUDGE PITMAN: All
13  right.  All right.
14  Look, let me ask you to do this:
15  Before I decide, I just want to see a
16  couple of other things.
17  Mr. Singer, the deposition that's
18  being conducted today is in your
19  office, Mr. Singer?
20      MR. SINGER: No, it's at the
21  third-party witness's office.
22      MAGISTRATE JUDGE PITMAN: All
23  right.
24      MR. SINGER: But, your Honor, if I
25  think I know where you're going --
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 1      TELECONFERENCE
 2      MAGISTRATE JUDGE PITMAN: Let me --
 3  let me -- let me eliminate the need to
 4  speculate.
 5      MR. SINGER: Okay.
 6      MAGISTRATE JUDGE PITMAN: What I
 7  think I would like to see before I
 8  decide this is the performance review
 9  and the sales summary that Ms. Goodman
10  had for Mr. Cargian; the documents that
11  she had at the Amstutz deposition that
12  she asked about.  And I would also like
13  to see the performance review that went
14  with Exhibit B.
15  If I understood you correctly,
16  Mr. Singer, Exhibit B was attached to a
17  performance review.  The copy of the
18  performance reviews in the personnel
19  file didn't have Exhibit B attached to
20  it, the sales summary.  But Exhibit B
21  was attached to the performance review
22  as it existed in some other file.
23      MS. GOODMAN: Your Honor, I don't
24  think that's a quite totally accurate
25  description of what it was.
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 1      TELECONFERENCE
 2  Exhibit B is its unfilled-out form,
 3  where the colored numbers are and the
 4  handwritten numbers are, that is
 5  attached to the contract that each
 6  sales rep signs every year.  Then, at
 7  their performance review, it's broad.
 8  And, I mean, you know, and then filled
 9  out.  I don't know whether it gets
10  reattached to the contract or not
11  reattached to it.
12      MR. SINGER: And, your Honor, I
13  think you're correct.  That is exactly
14  right, that -- that Ms. Goodman is
15  correct, the unfilled-out portion is
16  attached to their contract at the
17  beginning of the year.
18      MAGISTRATE JUDGE PITMAN: Um-hmm.
19      MR. SINGER: I'm sorry, your Honor.
20      MAGISTRATE JUDGE PITMAN: Go ahead.
21      MR. SINGER: The filled-in portion
22  is completed at their performance
23  review at the end of the year or the
24  beginning of the next year.  Sometimes
25  it's attached to the actual performance

Min-U-Script® Ellen Grauer Court Reporting Co. LLC (9) Pages 33 - 36

Case 1:15-cv-01084-GBD-HBP   Document 34-4   Filed 02/04/16   Page 10 of 18



FREDERICK M. CARGIAN VS.
BREITLING USA, INC.

TELECONFERENCE
January 21, 2016

Page 37

 1      TELECONFERENCE
 2  review.
 3  For some reason, they weren't in
 4  the performance reviews that we had in
 5  the personnel file, so we can send you
 6  the underlying performance review that
 7  this could or would have been attached
 8  to for Mr. Criddle.
 9      MAGISTRATE JUDGE PITMAN: Okay.
10  Can you send me that?  And can you also
11  send me what the performance review and
12  the sales summary, that sheet, for
13  Mr. Cargian that she asked Amstutz
14  about.
15      MR. SINGER: Yes, that's fine.
16  That's in the Amstutz exhibits.  I can
17  pull those as well.
18      MAGISTRATE JUDGE PITMAN: Do you
19  think someone in your office can fax
20  those to me this afternoon?
21      MR. SINGER: Yes, if we -- there's
22  a chance we will be finished in the
23  deposition in the next hour or so, so I
24  can do it.  If not, I'll make sure you
25  have it by three o'clock, if that's
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 2  okay, your Honor.
 3      MAGISTRATE JUDGE PITMAN: If you
 4  can get me to those to me by 3:00, I
 5  can give you a decision -- give you
 6  both a decision by the end of the day.
 7  Okay?
 8      MS. GOODMAN: Would you e-mail them
 9  to me, please?
10      MR. SINGER: Yes.
11  And, your Honor, how -- what's the
12  best way?  Fax, you said?
13      MAGISTRATE JUDGE PITMAN: Yes, fax.
14  (212) 805-6111.
15      MR. SINGER: Okay.  And I'll cc
16  Ms. Goodman by e-mail so she gets it as
17  well.
18      MAGISTRATE JUDGE PITMAN: Okay.
19  And I don't need a cover letter.
20  I mean, if there's any other
21  argument you want to make, Mr. Singer,
22  I'm happy to hear you now, but I don't
23  need a cover letter regarding it; I
24  just need those documents.
25      MR. SINGER: Yeah, that's fine,
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 1      TELECONFERENCE
 2  your Honor.  Thank you.
 3  And just one last point I do have
 4  to Ms. Goodman's about Mr. Criddle and
 5  his misrepresentation of his expenses:
 6  Getting this actual document of his
 7  actual handwritten bonus numbers didn't
 8  change the fact that she already knew
 9  at the Amstutz deposition that he had
10  misrepresented his numbers to the
11  company.  And she certainly could have
12  asked Mr. Amstutz how or what role, if
13  any, that or other behaviors by other
14  sales representatives played in their
15  bonus.
16  And, finally, your Honor, if you
17  look at the qualitative objectives that
18  she keeps referencing, while they're
19  qualitative in the sense that they
20  don't relate to sales, there are
21  specific categories listed, as
22  Mr. Amstutz testified to; number of
23  visits, sell-in price, all of those you
24  see percentages which relate to what
25  part of their bonus for the qualitative

Page 40

 1      TELECONFERENCE
 2  portion they will receive.  I don't
 3  believe Mr. Amstutz testified that --
 4  and he could have been asked regarding
 5  what -- whether behavior or
 6  misrepresentation of expenses would
 7  have gone into those calculations.
 8  Having this document didn't change that
 9  she could have asked that question of
10  Mr. Amstutz at the time.
11      MS. GOODMAN: Not true.  Let me
12  just point out.  This is a --
13      MAGISTRATE JUDGE PITMAN: Well, I
14  think --
15      MS. GOODMAN: This is --
16      MAGISTRATE JUDGE PITMAN: I think
17  we're getting kind of far afield here.
18  I think we're getting kind of far
19  afield.
20      MS. GOODMAN: Your Honor, then I
21  ask that Mr. Singer send to you
22  Mr. Criddle's 2013 -- not 2012, 2013,
23  because, in fact, there is a change in
24  how they decide the qualitative, and
25  there is one section that is totally
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 2  open in terms of evaluations.
 3  And, secondly, I would like to
 4  point out, if it's not self-evident, I
 5  don't know, just sitting here looking
 6  at this document, I don't know what in
 7  fact Mr. Criddle actually got as his
 8  bonus, as his bonus in 2012, because I
 9  see 54,385 and I see 51,265.  We don't
10  know.
11      MAGISTRATE JUDGE PITMAN: Well, you
12  certainly could have asked that,
13  though, at the Amstutz deposition.
14      MS. GOODMAN: No, I didn't have
15  this document.
16      MAGISTRATE JUDGE PITMAN: You don't
17  need the document to ask the question
18  about what bonus he got.
19      MS. GOODMAN: Oh, I did ask that
20  question.  He said he didn't know.  And
21  I asked him, Do you have anyplace you
22  can find that out?  And he said, Yes.
23  And this is the document we have.
24      MAGISTRATE JUDGE PITMAN: Okay.
25  All right.  All right.  If you can just

Page 42
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 2  send me those documents, Mr. Singer, I
 3  can give you and counsel a decision by
 4  the end of the day.  Okay?
 5      MR. SINGER: Okay.
 6  Thank you, your Honor.
 7      MS. GOODMAN: Thank you, your
 8  Honor.
 9      MAGISTRATE JUDGE PITMAN: Okay,
10  thank you.  Thanks.  Bye.
11  (Time noted:  12:30 p.m.)
12  
13  
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