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Fox Rothschild vie

ATTORNEYS AT LAW

100 Park Avenue, Suite 1500

New York, NY 10017

Tel 212.878.7900 Fax 212.692.0940
www.foxrothschild.com

Zev Singer
Direct Dial: (212) 878-7928
Email Address: zsinger@foxrothschild.com

November 6, 2015
VIA ECE

Hon. George B. Daniels
United States District Judge
Southern District of New York
500 Pearl Street, Room 1310
New York, NY 10007

Re: Cargian v. Breitling USA, Inc.
Civil Action No.: 15-cv-01084

Your Honor:

We represent defendant Breitling USA, Inc. (“Briadl) in the above-referenced matter. We
write in response plaintiff Fred Cargian’s (“Plaffi) November 4, 2015 letter requesting a settlaie
conference, seeking to amend the current Sched@imigr, and requesting permission to amend his
complaint nine months after it was initially fil§end three months after this Court’'s Schedulingedrd
allowed for the amendment of pleadings).

By way of background, Breitling terminated Plaifsifemployment as a sales representative at
the end of 2013 for legitimate and non-discrimimateeasons. Specifically, in the four to five ygar
prior to his termination, Plaintiff's sales numbeedative to his goals were consistently among the
lowest in the company and were steadily declininBlaintiff regularly acted disrespectfully and
inappropriately to his supervisors, including, agather things, cursing at Breitling’s Presidenfront
of clients at an event, openly declaring in frohthe sales team that he would not work past 5ad,
making unprofessional remarks in his self-evaluatiot was for these reasons, among others, that
Plaintiff was terminated from his employment — @&shnothing to do with his age, gender, or sexual
orientation.

l. Plaintiff's Request for a Settlement Conference

During October 2015, the parties engaged in goad-fettlement discussions. The parties did
seem to reach an agreement in principle only omtbeetary amount. However, even after the money-
amount was agreed to in principle, the parties inaat through numerous weeks’ worth of heated
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negotiations and disagreements over the termseopdtitential settlement agreementOn October 28,
2015, while these negotiations were still ongoind before the agreement in principle was fully agre
upon or signed, Breitling informed Plaintiff thathad made the decision to withdraw its settlement
offer. As such, there was not a “meeting of thedsi’ on all terms of an agreement and thus no
agreement was reached. Therefore, there is ntewsettlement agreement to “resurrect.”

Breitling (and its counsel) negotiated in complegmod-faith throughout the entire process.
Plaintiff's counsel has resorted & hominemattacks and baseless accusations of bad faitmsigai
Breitling, claiming - without a scintilla of evidea - that Breitling negotiated in bad faith for the
purpose of inducing Plaintiff to adjourn discovenyd depositions (yet she has failed to explain tiasv
month-long adjournment prejudiced her client, as thepositions have already been promptly
rescheduled to take place before the current d&sgadeadline). As further proof that this merislesd
inappropriate accusation is being made merely dtrustration, in the same breath that Plaintitiiols
this “prejudice” because of a one month long adyment of depositions, he also seeks to amend his
complaint to add a completely new party (which wgeuthe Court to deny, as will be discussed below)
which, if granted, would certainly prolong and exdediscovery in this case.

Similarly, presumably again out of frustration, oeal infers that our “refusal” to inform her of
the reasons Breitling was withdrawing the settleinedfer is somehow improper. We submit that not
only are we under no obligation or duty to inforrmuonsel of our client’'s communication with us
regarding the settlement, but informing her of @ammunications with our client regarding their
decision-making process on the potential settlemenid be a serious ethical violation.

After negotiating in good faith, the parties hawled to fully agree upon or execute any
settlement. Breitling submits that this is an paily occurrence in litigation and any conference
regarding the “settlement agreement” is unnecesskigwever, should the Court be inclined to grant
Plaintiff's request for a settlement conference,respectfully request that the conference be hetld w
the Magistrate Judge assigned to this matter.

. Plaintiff's Request to Amend Discovery Order

A. Depositions of Defendants’ Witnesses

The very day that Breitling informed Plaintiff adEiwithdrawal of the settlement offer, we asked
Plaintiff's counsel what dates she would proposeadscheduling the outstanding depositions. The ne
day, she requested that Breitling provide availad#position dates for the three defendant witnesses
Plaintiff wishes to depose. Within two businessg&@reitling provided Plaintiff with 4 or 5 availlb
dates for each witness (and further offered to igewnore dates should those not work for Plaintiff)
Plaintiff's contention that the very specific ordefrthe withesses was “heavily negotiated”, is dimp
not true — Plaintiff has unilaterally demanded tépecific order and there was never any “negotiati
over it. However, in an effort to avoid unnecegsarnflict, Breitling agreed to this order and piaad

! By way of example, at the time that Breitling infeed Plaintiff that the settlement offer was bewithdrawn, the parties
had not yet agreed upon the issues of: Plaintiffguest for a general release from Breitling, thsués of potential
confidentiality and non-disparagement, and whatnifthing, the parties’ could say publicly regagdihe settlement.
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the first available deposition date for the “firstitness in Plaintiff's self-imposed order.

At this juncture, we believe there is no need fau intervention on this issue of deposition
scheduling. The depositions of defendant’s witeedmve been scheduled for the end of November and
early December, and in fact these dates were prdvid Plaintiff (and discussions between the partie
regarding scheduling were ongoing) before counseh submitted her November 4 letter to the Court.

B. Extension of Discovery to January 31, 2016

As indicated to Plaintiff's counsel when she souBheitling’s consent, Breitling consents to
Plaintiff's one-month extension request for disagv® end on January 31, 2016.

C. Dispositive Motions Schedule

On November 4, 2015, Plaintiff's counsel emailedasking if, in connection with her request to
extend the discovery deadline, we would conserd foposed briefing schedule for any dispositive
motions (with the dates she proposes in her Noverhlietter to the Court). | responded with a ceunt
proposal, asking for a bit more time to file mospmequesting that the parties agree to: Februgyy 2
2016 as the date by which the parties would havidealispositive motions, March 21 or March 28,
2016 as the date by which opposition would be fisedl April 8 or April 15 for the reply date. Caait
never responded to our counter-proposal on thesss,daut simply wrote to the Court with her own
proposed dates, asking that dispositive motiondugemerely 13 days after the close of discovery.

Breitling respectfully requests that should the €guant Plaintiff's request to extend discovery
to January 31, 2016, the Court accept Breitlinggev@-suggested dispositive motion briefing schedule
This single-Plaintiff discrimination case is documydeavy (to date Breitling has produced 8,791 page
of document discovery) and Breitling’s request &pproximately one month to file any dispositive
motion is certainly not unreasonable.

[l. Plaintiff's Request to Amend the Pleadings

A. Plaintiff's Request is Untimely

According to the Court’s Scheduling Order (Docket. I6), the time by which the pleadings in
this matter could have been amended was AuguddIA.2Plaintiff has not put forth any valid excuse
for his delay in seeking amendment of the compléantadd Breitling SA, the parent company of
Breitling USA and an entity he has known about frewen before he commenced the instant lawsuit. In
fact, as discussed above, at the same time thatiPleakes issue with a one-month stay of disagve
due to good-faith settlement discussions, argthag this delay “prejudiced” him, he now seeks td ad
new party to this litigation nine months after insvcommenced, which would no doubt significantly
extend this litigatiori. It is apparent the Plaintiff only now seeks toemchthe pleadings to add Breitling

2 The “first” witness that Plaintiff request was MEharles Anderson, Sales Director for Breitling USKr. Anderson has a
personal family medical matter next week, and béltraveling across the country for business theving week (the week
of November 16), so his first available date fopalgtion is November 23, which we offered to Pliffint

3 Should the Court grant Plaintiff's late applicatim amend the complaint to add Breitling SA agfendant, that entity
would presumably need time to find counsel, anslme@icomplaint, and conduct discovery from the \@ginning,

including the full document discovery and deposisio
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SA as party in retaliation for Breitling USA’s wdhawal of its settlement offer. This Court shon(t
condone such tit-for-tat behavior.

Further, the information that Plaintiff uses to wgthat Breitling SA is a single employer in
conjunction with Breitling USA is information th&tlaintiff has had access to and has known about for
months. Indeed, the majority of information in BRt#f’'s letter requesting this amendment to his
complaint comes from the Plaintiff himself, knowdedthat he acquired during his employment at
Breitling USA (which ended in December 2013) aneréifiore he certainly was aware of this
information since the very beginning of this litigen. In addition, the deposition of the formelateof
Breitling USA marketing, that Plaintiff makes redece to in his November 4 letter, occurred on June
17, 2015two monthdefore the deadline to amend the pleadings. Aleo’corporate information” that
Plaintiff claims there was a “delay” in his recaigi(when in reality it was due to a legitimate gdaith
discovery dispute), was provided to Plaintiff onglist 14, 2015, only a week after the pleadings
amendment deadline. Plaintiff has acquired no mefermation about the relationship between
Breitling SA and Breitling USA since that time, an@t has waited three months to make this
application.

Plaintiff was fully aware of the existence of Bliej SA well before he commenced this
litigation, and in fact on July 27, 2015 counselRdaintiff argued to the Magistrate Judge at aaiery
conference that Breitling SA and Breitling USA wenéerrelated (this discussion was with regard to a
requested deposition of a Breitling SA employee wias a former Breitling USA employee). Yet,
three months after the Court Ordered deadline tenainthe pleadings, Plaintiff now seeks to amend the
complaint to add this entity. Breitling submitsthhe very late submission of this applicatiombeend
the complaint is merely an effort by Plaintiff, caft frustration with the withdrawn settlement offéo
punitively drag Breitling USA’s parent company, Bliag SA, into this litigation. It should be demwie

B. Breitling SA is not Plaintiff’'s Employer and td “Single Employer Doctrine” Does Not
Apply in this Case

Should the Court not agree that Plaintiff's apgima to amend the complaint is untimely, the
application should still be denied because Bregtl®A is not Plaintiff's employer and the “single
employer doctrine” does not apply here. Therefsueh an amendment would be futile.

Title VIl has a specific definition of the term “@toyer” for the purpose of establishing liability.
It is clear based on the record that Plaintiff whall times an employee of Breitling USA, ratheaun its
parent company, Breitling SA. In determining wheth@ employment relationship exists between a
putative employer and putative employee under T#l& the courts generally rely on the well-
established “payroll method” as “the employmentatiehship is most readily demonstrated by the
individual's appearance on the employer’s payroNalters v. Metro Educ. Enter$19 U.S. 202, 206
(1997). Here, it is undisputed that Plaintiff app on the payroll of Breitling USA and never
appeared on the payroll of Breitling SA. Therefarés clear that Breitling SA did not have the uesite
employment relationship with Plaintiff to be deenteat employer under Title VII.

Since Plaintiff was not an employee of Breitling 8Ader the payroll method, Breitling SA can
only be considered his employer if an exceptionliapp Plaintiff claims that the single employer
doctrine exception applies — it does not.
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Under the ‘single employer doctrine’, in limiteda@imstancesa parent company may be held
liable for a subsidiary’s violations of Title VIl wen the parent company “dominates” the subsidiary t
such an extent that the parent and subsidiary easrebmed one and the sameSeeVelez v. Novartis
Pharms. Corp.244 F.R.D. 243, 250 (S.D.N.Y. 2007). The Secomdu@ has developed a four-part test
to ascertain whether the parent and subsidiarybeadeemed to be a “single employeSeeCook v.
Arrowsmith Shelburne, Inc69 F.3d 1235, 1240 (2d Cir. 1995). “[A] parentia subsidiary cannot be
found to represent a single, integrated enterpristhe absence of evidence of: (1) interrelation of
operations; (2) centralized control of labor r@as, (3) common management, and (4) common
ownership and financial controlld. While no factor is dispositive, the courts dous their review on
the second element of “centralized control of labelations” in determining whether this doctrine
applies. See id An evaluation of these four factors weighs lilgawm favor of the argument that
Breitling USA and Breitling SA are not a single doyer and that this exception does not apply teehe
facts.

On the “interrelation of operations” prong, coudsk at various factors including: “(1) whether
the parent was involved directly in the subsidiargiaily decisions relating to production, distribat
marketing, and advertising; (2) whether the twoitiest shared employees, services, records, and
equipment; (3) whether the entities commingled bao&ounts, accounts receivable, inventories, and
credit lines; (4) whether the parent maintaineddhesidiary’s books; (5) whether the parent issined
subsidiary’s paychecks; and (6) whether the papeepared and filed the subsidiary’s tax returns.”
Velez 244 F.R.D. at 252 (citingderman v. Blockbuster Entm’t Groud8 F. Supp. 2d 304, 309
(S.D.N.Y. 1998)). The court iWelezfound that the plaintiff's evidence, including sbkdroffice space,
access to the same phone directory and intraneicesy and the parent’s filing of a consolidatex ta
return, were not sufficient to establish an intlatienship of operations between the parent and
subsidiary.Velez 24 F.R.D. at 252-53 (noting “[i]f such routinerceections among corporate affiliates
necessitated a finding of interrelated operationsst large corporate families would count as alsing
enterprises for Title VII purposes.”). Here, Bliag SA does not share office space with Breitling
USA; in fact Breitling SA does not maintain offispace, own or lease any property, conduct business,
or have any employees in the same country as BieltISA. Additionally, the two entities file sepde
tax returns, prepare their own respective finanstatements, keep separate books and records, and
separate bank accounts. Plaintiff's compensatidorination from Breitling USA’s payroll provider
identifies Breitling USA as their client, and mak&s mention at all of Breitling SA. In the aggréga
the degree of “interrelation” between Breitling $Ad Breitling USA is nothing more than a “routine
connection[] among corporate affiliates” that does warrant a finding of interrelated operatiovislez
244 F.R.D. at 252.

Contrary to Plaintiff's assertions in the Novembleletter, no Breitling SA employees come to
the United States on a regular basis to discussiéms or budgets with Breitling USA. In fact, vehil
is true that Breitling SA does indeed approve theual budget for Breitling USA (as do most parents
the usual parent-subsidiary relationship), suchr@ad is on the macro level- Breitling USA sets its
own salaries, bonuses, and specific budget limessit Once the overall budget is approved by Brgitl
SA, Breitling USA makes the decision if and how mmionuses are paid to its sales representatives.

In addition, Plaintiff has misstated the relatiopsbetween Breitling USA and Breitling SA with
regard to marketing and branding of Breitling watsh The product line and the general communication
message or marketing theme is determined by Brgi®iA, the parent company. However, once that is
passed along to the subsidiaries, Breitling USAtber other subsidiaries) create their own individua

32298927 5



Case 1:15-cv-01084-GBD-HBP Document 26 Filed 11/06/15 Page 6 of 7

marketing strategy to implement the message. thdees is the very purpose that Breitling USA ftas
own marketing director — to create and implemenious marketing strategies (this is evidenced ey th
deposition of Breitling USA’s former marketing diter, referenced above).

Similarly, Breitling SA provides the general ar@duture and guidelines with regard to training,
but the specific content and rollout of trainingcisstomized and developed by the local trainingntea
Breitling USA (and by the training director at Bfimig USA, a specific position created for this
purpose). It is certainly not true that Breitli®A has to approve all training that is developed by
Breitling USA

Like any other parent company, Breitling SA doegeid hold a yearly sales meeting to present
its new watch collection. In essence, this meetsng fair - that takes place during the “Basel Worl
Expo” - similar to a car show where the parent canypreleases and shows off its collection. It is
absolutely not a meeting that lays out any requar@sh or rules for the sales representatives, aespit
Plaintiff's claims.

With regard to the “E-reader” Plaintiff referencle,again presents inaccurate facts to the Court.
Breitling SA has instituted an “E-warranty” systemwhich every authorized dealer in the world who
carries Breitling watches has one of these systartiseir store to automatically activate the watyan
for eveyr watch that is sold and to track inventofywatches. This system has nothing to do with th
evaluation of performance of any sales represerfstiand in fact the stores themselves possess the
system, not the sales representatives. As willliseussed, Breitling USA is the sole evaluatortsf i
sales representative’s performance.

In assessing the “control of labor relations” protige critical question to be asked is “what
entity made the final decision regarding employmenatters related to the person claiming
discrimination.” Velez,244 F.R.D. at 250. To determine the answer ®dhbestion, the courts review
various factors including whether: (1) there angasate human resource departmesggBalut v. Moral
Elec. Sys.988 F. Supp. 339, 347 (S.D.N.Y. 1997); (2) thare independent policies and decision-
making related to employment status, includingnigiridiscipline, and termination of employeesg
Meng 73 F. Supp. 2d at 404; (3) employment applicatiare being sent to the subsidiary versus the
parent entityseeCook 69 F.3d at 1241; (4) the subsidiary must cleemajor employment decisions
with the parentseeid.; and (5) employees are routinely shifted back fnth between the parent and
the subsidiaryseeMeng 73 F. Supp. 2d at 403. Here, all hiring withireing USA is done fully on
its own accord, with no input or guidance from Bimeg SA. In fact, by way of example, Breitling
USA’s newest sales representative, Melanie Chudd, ot even met or spoken to anyone from
Breitling SA until months after she was hired byeBing USA.

Additionally, Breitling USA has its own human resoe department and employees are not
shifted back and forth between Breitling SA and ilirgg USA. All performance evaluations,
discipline, staffing decisions, hiring decisionadaermination decisions with regard to BreitinGA
employees arsolelydetermined by Breitling USA, without having to ateany of these decisions with
Breiting SA. The Breitling SA Director of Intertianal Sales does in fact travel with various
salespeople employed by Breitling SA subsidiaresughout the world, however these trips aoeto
evaluate or judge performance, but rather to olesbow the Breitling brands are being marketed and
presented in various cities throughout the globgltimately, Breitling SA does not control the labo
relations of Breitling USA — it does not make arfytlee day to day management or personnel decisions
whatsoever. Therefore this prong of the single eygal test is not satisfied.
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The common management prong and common ownersbimprhave been deemed to be less
important in the eyes of the courts “as they regmesordinary aspects of the parent subsidiary
relationship.”Meng 73 F. Supp. 2d at 403. As such, the courts haeegnized that the “mere
existence” of both common management and commormreship are not sufficient to warrant treating a
parent and subsidiary as a single employer for phigposes of establishing liability.See id. In
determining what constitutes common managementis@uovide parents and their subsidiaries a fair
degree of latitude. Courts will evaluate evidemmamonstrating that there is a separate hierarchy
between the parent and subsidis@geBalut, 988 F. Supp. at 347. However, courts have helt éven
a shared CFO is not sufficient to demonstrate commanagement where “the two entities maintained
distinct management structures’Herman 18 F. Supp. 2d at 313. Here, the entities do shatre
common management -- the entities possess sepasatagement structures and they have separate
CEO’s,m decision makers, and decision making pseses Because Breitling SA is the parent
company of Breitling USA, the entities may meet dmmmon ownership or financial control prong,
however this finding alone is not sufficient to weart applying the single employer doctrirfeeeVelez
244 F.R.D. at 254 (holding that the parent entigigership of the accused subsidiary was insufiicie
on its own “to support an integrated-enterpriseotheof liability.”). Therefore, on the aggregatbage
record supports the argument that Breitling USA Breitling SA are not a ‘single employer’ and that
this exception does not apply to these facts

For all of these reasons, Plaintiff's late applmato amend the complaint should be denied.

kkkkkkkkkkkkkkkkkhkkhkk

We thank the Court for its consideration of altlodse matters.
Respectfully submitted,

FOX ROTHSCHILD LLP
/ - %yp\_

Zev Singer
CC: All counsel of record (via ECF)

* Under the New York State Human Rights Law, a simiest has been established, as the four eleremisnsider in
determining whether an entity is Plaintiffs emptoyunder that statute are whether the putative @epl 1) selected or
engaged the servant; 2) paid salary or wages; @}Hepower of dismissal; and 4) had the powerootrol of the servant's
conduct/performance of workSee State Division of Human Rights v. GTE Corponati09 A.D.2d 1082, 1083 (4th Dep't.
1985); see also, Germakian v. Kenny International Coffhl A.D.2d 342 (1st Dep’t. 1989) (“The esseng@ment is
control over the conduct of another including sibec payment of wages and power of dismiss@3gyard v. Riccitelli 952
F.Supp. 977, (E.D.N.Y. 1997) (of the factors a tonust consider in determining whether a parentlkhbe considered an
employer under the Human Rights Law, the “most irtgyd ... is the degree of control the parent congpexercises over
policy making and the means and manner of an eraplsywork performance”.) As discussed above iatiogl to the
‘single employer’ exception, it is clear that Blieig SA does not do the hiring, payment of wagesntnation, performance,
or disciplinary decisions with regard to BreitliA employees, nor does it control the day to daykwerformance or
duties of Breitling USA employees.
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