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7KH� 1DWLRQDO� &HQWHU� IRU� /HVELDQ� 5LJKWV� �³1&/5´�� LV� D� QDWLRQDO� QRQ�SURILW� OHJDO�

RUJDQL]DWLRQ�GHGLFDWHG�WR�SURWHFWLQJ�DQG�DGYDQFLQJ�WKH�FLYLO�ULJKWV�RI�OHVELDQ��JD\��ELVH[XDO��DQG�

WUDQVJHQGHU� SHRSOH� DQG� WKHLU� IDPLOLHV� WKURXJK� OLWLJDWLRQ�� SXEOLF� SROLF\� DGYRFDF\�� DQG� SXEOLF�

HGXFDWLRQ��6LQFH�LWV�IRXQGLQJ�LQ�������1&/5�KDV�SOD\HG�D�OHDGLQJ�UROH�LQ�VHFXULQJ�IDLU�DQG�HTXDO�

WUHDWPHQW�IRU�/*%7�SHRSOH�DQG�WKHLU�IDPLOLHV�LQ�FDVHV�DFURVV�WKH�FRXQWU\�LQYROYLQJ�FRQVWLWXWLRQDO�

DQG�FLYLO�ULJKWV���1&/5�KDV�D�SDUWLFXODU�LQWHUHVW�LQ�SURPRWLQJ�HTXDO�RSSRUWXQLW\�IRU�/*%7�SHRSOH�

LQ� WKH� ZRUNSODFH� WKURXJK� OHJLVODWLRQ�� SROLF\�� DQG� OLWLJDWLRQ�� DQG� UHSUHVHQWV� /*%7� SHRSOH� LQ�

HPSOR\PHQW�DQG�RWKHU�FDVHV�LQ�FRXUWV�WKURXJKRXW�WKH�FRXQWU\����

�7KURXJK� VWUDWHJLF� OLWLJDWLRQ�� SXEOLF� SROLF\� DGYRFDF\�� DQG� HGXFDWLRQ�� */%74� /HJDO�

$GYRFDWHV�	�'HIHQGHUV��³*/$'´��ZRUNV�LQ�1HZ�(QJODQG�DQG�QDWLRQDOO\�WR�FUHDWH�D�MXVW�VRFLHW\�

IUHH�RI�GLVFULPLQDWLRQ�EDVHG�RQ�JHQGHU�LGHQWLW\�DQG�H[SUHVVLRQ��+,9�VWDWXV��DQG�VH[XDO�RULHQWDWLRQ���

*/$'�KDV�OLWLJDWHG�ZLGHO\�LQ�ERWK�VWDWH�DQG�IHGHUDO�FRXUWV�LQ�DOO�DUHDV�RI�WKH�ODZ�LQ�RUGHU�WR�SURWHFW�

DQG�DGYDQFH�WKH�ULJKWV�RI�OHVELDQV��JD\�PHQ��ELVH[XDOV��WUDQVJHQGHU�LQGLYLGXDOV�DQG�SHRSOH�OLYLQJ�

ZLWK�+,9�DQG�$,'6���*/$'�KDV�DQ�HQGXULQJ�LQWHUHVW�LQ�HQVXULQJ�WKDW�HPSOR\HHV�UHFHLYH�IXOO�DQG�

FRPSOHWH�UHGUHVV�IRU�WKH�YLRODWLRQ�RI�WKHLU�FLYLO�ULJKWV�LQ�WKH�ZRUNSODFH��

�

�������������������������������������������������
�
����7KH�SDUWLHV�KDYH�FRQVHQWHG�WR�WKH�ILOLQJ�RI�WKLV�EULHI��&RXQVHO�IRU�WKH�SDUWLHV�KDYH�QRW�DXWKRUHG�
WKLV�EULHI�LQ�ZKROH�RU�LQ�SDUW��7KH�SDUWLHV�DQG�FRXQVHO�IRU�WKH�SDUWLHV�KDYH�QRW�FRQWULEXWHG�PRQH\�
WKDW�ZDV�LQWHQGHG�WR�IXQG�SUHSDULQJ�RU�VXEPLWWLQJ�WKH�EULHI��1R�SHUVRQ�RWKHU�WKDQ�WKH�DPLFL�FXULDH�
FRQWULEXWHG�PRQH\�WKDW�ZDV�LQWHQGHG�WR�IXQG�SUHSDULQJ�RU�VXEPLWWLQJ�WKH�EULHI���
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7KLV�&RXUW�KDV�KHOG�WKDW�7LWOH�9,,�H[FOXGHV�VH[XDO�RULHQWDWLRQ�GLVFULPLQDWLRQ�LQ�D�VHULHV�RI�

FDVHV�WKDW�WKH�SDQHO�WUDFHV�EDFN�WR�Ulane v. Eastern Airlines, Inc�������)��G��������WK�&LU����������

Hively v. Ivy Tech Cmty. Coll.��1R����������������8�6��$SS��/(;,6��������DW�
��DQG�
����WK�&LU��

-XO\�������������+RZHYHU��WKH�&RXUW�KDV�QRW�UHH[DPLQHG�WKHVH�FDVHV�LQ�OLJKW�RI�FRQWHPSRUDU\�ODZ�����

8QGHUWDNLQJ� VXFK� DQ� H[DPLQDWLRQ�� WKH� SDQHO� IRXQG� WKH� UXOH� LQFRKHUHQW�� OHDYLQJ� ORZHU� FRXUWV�

³FRPLQJ� XS� VKRUW� RQ� UDWLRQDO� DQVZHUV�´� id�� DW� 
���� UHVXOWLQJ� LQ� D� ³MXPEOH� RI� LQFRQVLVWHQW�

SUHFHGHQWV�´�id.�DW�
����DQG�FUHDWLQJ�³DQ�RGG�VWDWH�RI�DIIDLUV´�ZLWK�WKH�³XQVDWLVIDFWRU\�UHVXOWV�VHHQ�

LQ�WKH�FRQIXVHG�KRGJH�SRGJH�RI�FDVHV�>WKH�SDQHO@�GHWDLO>V@�´�id.�DW�
����
�����7KH�SDQHO�UHDIILUPHG�

WKH�UXOH�QRQHWKHOHVV��FLWLQJ�FRQVLGHUDWLRQV�RI�VWDUH�GHFLVLV����Id��DW�
��
���

7KH�SDQHO¶V�UHOLDQFH�RQ�VWDUH�GHFLVLV�ZDV�HUURQHRXV���$V�WKLV�&RXUW�KDV�UHFRJQL]HG��VWDUH�

GHFLVLV� PXVW� JLYH� ZD\� ZKHQ� D� SUHFHGHQW� KDV� SURYHQ� ³XQVRXQG� LQ� SULQFLSOH� RU� XQZRUNDEOH� LQ�

SUDFWLFH�´��U.S. v. Sykes������)��G������������WK�&LU����������:KHQ�GHFLGLQJ�ZKHWKHU�WR�UHYLVLW�D�

SULRU� KROGLQJ�� WKH� &RXUW� FRQVLGHUV�� ³µZKHWKHU� WKH� UXOH� KDV� SURYHQ� WR� EH� LQWROHUDEOH� VLPSO\� LQ�

GHI\LQJ�SUDFWLFDO�ZRUNDELOLW\��ZKHWKHU�WKH�UXOH�LV�VXEMHFW�WR�D�NLQG�RI�UHOLDQFH�WKDW�ZRXOG�OHQG�D�

VSHFLDO�KDUGVKLS� WR� WKH�FRQVHTXHQFHV�RI�RYHUUXOLQJ�DQG�DGG�LQHTXLW\� WR� WKH�FRVW�RI�UHSXGLDWLRQ��

ZKHWKHU�UHODWHG�SULQFLSOHV�RI�ODZ�KDYH�VR�IDU�GHYHORSHG�DV�WR�KDYH�OHIW�WKH�ROG�UXOH�QR�PRUH�WKDQ�D�

UHPQDQW� RI� DEDQGRQHG� GRFWULQH�� RU� ZKHWKHU� IDFWV� KDYH� VR� FKDQJHG�� RU� FRPH� WR� EH� VHHQ� VR�

GLIIHUHQWO\�� DV� WR� KDYH� UREEHG� WKH�ROG� UXOH� RI� VLJQLILFDQW� DSSOLFDWLRQ�RU� MXVWLILFDWLRQ�¶´� �Tate v. 

Showboat Marina Casino Partnership�� ���� )��G� ����� ���� ��WK� &LU�� ������ �TXRWLQJ� Planned 

Parenthood of Southeastern Pennsylvania v. Casey�� ���� 8�6�� ����� ������� ������� �FLWDWLRQV�

RPLWWHG������7KHVH�FRQVLGHUDWLRQV�VWURQJO\�VXSSRUW�UHYLVLWLQJ�WKH�&RXUW¶V�GHFDGHV�ROG�VWDWHPHQWV�
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DQG�UXOLQJV�DERXW�VH[XDO�RULHQWDWLRQ�GLVFULPLQDWLRQ�EHJLQQLQJ�ZLWK�Ulane�� �%HFDXVH�WKH�SDQHO¶V�

GHFLVLRQ� GLG� QRW� FRQVLGHU� WKHVH� IDFWRUV� DQG� FRQFHUQV� D� TXHVWLRQ� RI� H[FHSWLRQDO� LPSRUWDQFH��

UHKHDULQJ�DQG�UHKHDULQJ�HQ�EDQF�DUH�ZDUUDQWHG���

$5*80(17�

,�� 7+(�58/(�'2(6�127�:$55$17�67$5(�'(&,6,6�3527(&7,21��
�

$�� 7KH�5XOH�,V�8QZRUNDEOH�DQG�/HDGV�WR�,QFRQVLVWHQW�5HVXOWV���
�

$V� WKH� SDQHO� UHFRJQL]HG�� VH[XDO� RULHQWDWLRQ� GLVFULPLQDWLRQ� DQG� VH[� GLVFULPLQDWLRQ� DUH�

LQH[WULFDEO\�OLQNHG���³'LVFULPLQDWLRQ�DJDLQVW�JD\��OHVELDQ��DQG�ELVH[XDO�HPSOR\HHV�FRPHV�DERXW�

EHFDXVH�WKHLU�EHKDYLRU�LV�VHHQ�DV�IDLOLQJ�WR�FRPSO\�ZLWK�WKH�TXLQWHVVHQWLDO�JHQGHU�VWHUHRW\SH�DERXW�

ZKDW� PHQ� DQG�ZRPHQ� RXJKW� WR� GR²IRU� H[DPSOH�� WKDW�PHQ� VKRXOG� KDYH� URPDQWLF� DQG� VH[XDO�

UHODWLRQVKLSV�RQO\�ZLWK�ZRPHQ��DQG�ZRPHQ�VKRXOG�KDYH�URPDQWLF�DQG�VH[XDO�UHODWLRQVKLSV�RQO\�

ZLWK�PHQ�´��Hively�������8�6��$SS��������DW�
�����

(YHQ�LQGHSHQGHQW�RI�JHQGHU�VWHUHRW\SHV��VH[XDO�RULHQWDWLRQ�GLVFULPLQDWLRQ�LV�EDVHG�RQ�VH[�

LQ�WKH�PRVW�GLUHFW�DQG�OLWHUDO�ZD\���6H[XDO�RULHQWDWLRQ�LV�D�UHODWLRQDO�FKDUDFWHULVWLF��GHILQHG�E\�EHLQJ�

�RU� GHVLULQJ� WR� EH�� DVVRFLDWHG� ZLWK� SHUVRQV� RI� D� SDUWLFXODU� VH[�� � $V� VXFK�� VH[XDO� RULHQWDWLRQ�

GLVFULPLQDWLRQ�LV�QHFHVVDULO\�EDVHG�RQ�WKH�JHQGHU�RI�D�SHUVRQ¶V�LQWLPDWH�DVVRFLDWHV���(YHQ�ZKHQ�D�

SODLQWLII� GRHV� QRW� DOOHJH� GLVFULPLQDWLRQ� EDVHG� RQ� EHLQJ� LQ� D� VDPH�VH[� UHODWLRQVKLS�� VXFK�

GLVFULPLQDWLRQ�LV�³WKH�YHU\�HVVHQFH�RI�VH[XDO�RULHQWDWLRQ�GLVFULPLQDWLRQ���,W�LV�GLVFULPLQDWLRQ�EDVHG�

RQ�WKH�QDWXUH�RI�DQ�DVVRFLDWLRQDO�UHODWLRQVKLS²LQ�WKLV�FDVH��RQH�EDVHG�RQ�JHQGHU�´��Id��DW�
������

%HFDXVH� QR� FOHDU� GLVWLQFWLRQ� EHWZHHQ� VH[XDO� RULHQWDWLRQ� GLVFULPLQDWLRQ� DQG� VH[�

GLVFULPLQDWLRQ� H[LVWV�� FRXUWV¶� DWWHPSWV� WR� H[FOXGH� VH[XDO� RULHQWDWLRQ� GLVFULPLQDWLRQ� IURP� 7LWOH�

9,,¶V�VFRSH�KDYH�OHG�WR�³D�MXPEOH�RI�LQFRQVLVWHQW�SUHFHGHQWV�´��Id��DW������2QH�JURXS�RI�GHFLVLRQV�

³HVVHQWLDOO\�WKURZ>V@�RXW�WKH�EDE\�ZLWK�WKH�EDWKZDWHU�´�id.��E\�LQVLVWLQJ�³WKH�JHQGHU�QRQ�FRQIRUPLW\�
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FODLP� FDQQRW� EH� WDLQWHG� ZLWK� DQ\� KLQW� RI� D� FODLP� WKDW� WKH� HPSOR\HU� DOVR� HQJDJHG� LQ� VH[XDO�

RULHQWDWLRQ�GLVFULPLQDWLRQ�´�id.�DW�
����7KLV�OLQH�RI�FDVHV�KDV�OHG�WR�UHVXOWV�WKDW�DUH�QRW�RQO\�³RGG�´�

id., EXW�LQHTXLWDEOH��LQ�WKDW�OHVELDQ��JD\��DQG�ELVH[XDO�SODLQWLIIV�KDYH�EHHQ�OHIW�XQSURWHFWHG�DJDLQVW�

JHQGHU�EDVHG� KDUDVVPHQW� WKDW�ZRXOG� KDYH� EHHQ� GHHPHG� DFWLRQDEOH� KDG� LGHQWLFDO� FRQGXFW� EHHQ�

GLUHFWHG�WRZDUG�WKHLU�KHWHURVH[XDO�FR�ZRUNHUV�������

2WKHU�GHFLVLRQV�³DGGUHVV�WKH�SUREOHP�RI�WKH�LOO�GHILQHG�OLQHV�EHWZHHQ�VH[XDO�RULHQWDWLRQ�

DQG�JHQGHU�QRQ�FRQIRUPLW\�FODLPV�E\�FDUHIXOO\�WU\LQJ�WR�WHDVH�WKH�WZR�DSDUW�DQG�ORRNLQJ�RQO\�DW�

WKRVH� SRUWLRQV� RI� WKH� FODLP� WKDW� DSSHDU� WR� DGGUHVV� FRJQL]DEOH� JHQGHU� QRQ�FRQIRUPLW\�

GLVFULPLQDWLRQ�´�Id.�DW�
�����%XW�DWWHPSWV�WR�GLVHQWDQJOH�WKH�HYLGHQFH�LQ�WKLV�PDQQHU�LQHYLWDEO\�HQG�

XS�GUDZLQJ�DUELWUDU\�DQG�XQSUHGLFWDEOH�OLQHV���3ODLQWLIIV�DOOHJLQJ�VLPLODU�IDFWV�PD\�ILQG�WKHLU�FODLPV�

GHHPHG� HYLGHQFH� RI� VH[� GLVFULPLQDWLRQ� E\� RQH� MXGJH� DQG� HYLGHQFH� RI� VH[XDO� RULHQWDWLRQ�

GLVFULPLQDWLRQ�E\�DQRWKHU��EDVHG�RQ�VXFK�HOXVLYH�TXHVWLRQV�DV��³IRU�SXUSRVHV�RI�7LWOH�9,,��VKRXOG�D�

FRXUW�GHHP�WKDW�SXVKLQJ�D�IDFWRU\�EXWWRQ�µZLWK�SL]]D]]¶�LV�D�WUDLW�DVVRFLDWHG�ZLWK�JD\�PHQ�RU�VWUDLJKW�

ZRPHQ"��,W�LV�GLIILFXOW�WR�NQRZ�´��Id��DW�
�����³7KLV�W\SH�RI�JHUU\PDQGHULQJ�WR�H[FOXGH�VRPH�IRUPV�

RI�JHQGHU�QRUP�GLVFULPLQDWLRQ�EXW�QRW�RWKHUV�OHDGV�WR�XQVDWLVI\LQJ�UHVXOWV�´��Id��DW�
��������

�������������������������������������������������
�
��7KH�SDQHO�VXJJHVWV�WKDW�VRPH�VH[XDO�RULHQWDWLRQ�GLVFULPLQDWLRQ�PD\�QRW�TXDOLI\�DV�JHQGHU�
GLVFULPLQDWLRQ�EHFDXVH��LQ�WDUJHWLQJ�D�JD\�SHUVRQ��WKH�LQGLYLGXDO�KDV�D�EHOLHI�DERXW�JD\�SHRSOH�
WKDW�LV�QRW�DVVRFLDWHG�ZLWK�JHQGHU���Id.�DW�
�����6XFK�DQ�DQDO\VLV��ZKLFK�DWWHPSWV�WR�ORRN�EH\RQG�
WKH�SHUVRQDO�FKDUDFWHULVWLF�SURWHFWHG�E\�WKH�ODZ�WR�VRPH�UHDVRQ�DVVRFLDWHG�ZLWK�VXFK�SHUVRQV��LV�
DQWLWKHWLFDO�WR�RXU�ODZ���)RU�H[DPSOH��LI�DQ�HPSOR\HU�ILUHV�D�ZRPDQ�IRU�EHLQJ�SUHJQDQW��LW�PDWWHUV�
QRW�ZKHWKHU�KH�GLG�VR�EHFDXVH�KH�EHOLHYHV�VKH�LV�SURPLVFXRXV�RU�VSHQGV�WRR�PXFK�PRQH\�RU�ZLOO�
EH�D�EDG�SDUHQW���)RU�SXUSRVHV�RI�7LWOH�9,,�OLDELOLW\��DOO�WKDW�PDWWHUV�LV�WKDW�KHU�SUHJQDQF\�ZDV�D�
IDFWRU�LQ�KLV�GHFLVLRQ�WR�ILUH�KHU���0RUHRYHU��DV�WKH�SDQHO�FOHDUO\�H[SODLQV�HOVHZKHUH�LQ�LWV�
RSLQLRQ��WKHVH�DUH�SUHFLVHO\�WKH�NLQGV�RI�PLVDGYHQWXUHV�WKDW�DULVH�EHFDXVH�RI�WKH�IODZHG�HIIRUWV�WR�
VHSDUDWH�VH[XDO�RULHQWDWLRQ�GLVFULPLQDWLRQ�DQG�VH[�GLVFULPLQDWLRQ��
�
�
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'HVSLWH�WKHVH�UHVHUYDWLRQV��WKH�SDQHO�FRQFOXGHG�WKDW�³WKLV�FRXUW�PXVW�FRQWLQXH�WR�H[WULFDWH�

WKH�JHQGHU�QRQFRQIRUPLW\�FODLPV�IURP�WKH�VH[XDO�RULHQWDWLRQ�FODLPV�´�Id. DW�
�����7KH�SDQHO�RIIHUHG�

QR�JXLGDQFH��KRZHYHU��DV�WR�KRZ�GLVWULFW�FRXUWV�VKRXOG�DWWHPSW�WR�GR�VR��RWKHU�WKDQ�WR�PXGGOH�DORQJ�

DQG� EH� FRQWHQW� ³ZLWK� WKH� XQVDWLVIDFWRU\� UHVXOWV� VHHQ� LQ� WKH� FRQIXVHG� KRGJH�SRGJH� RI� FDVHV´�

GLVFXVVHG�LQ�WKH�SDQHO¶V�RSLQLRQ��Id. DW�
�����7KH�LQFRQVLVWHQF\�DQG�XQSUHGLFWDELOLW\�JHQHUDWHG�E\�

VXFK� DQ� LQFRKHUHQW� ³UXOH´� GR� QRW�ZDUUDQW� VWDUH� GHFLVLV�� �0DLQWDLQLQJ� VXFK� DQ� XQZRUNDEOH� UXOH�

XQGHUPLQHV�³VWDELOLW\��SUHGLFWDELOLW\�DQG�UHVSHFW�IRU�WKH�FRXUWV´²GHIHDWLQJ�WKH�YHU\�JRDOV�WKDW�VWDUH�

GHFLVLV�LV�GHVLJQHG�WR�VHUYH���U.S. v. Sykes������)��G�DW������������

%�� 7KHUH�,V�1R�5HOLDQFH�,QWHUHVW�7KDW�1HHGV�3URWHFWLRQ��

7KH�FXUUHQW�UXOH�LV�QRW�³VXEMHFW�WR�D�NLQG�RI�UHOLDQFH�WKDW�ZRXOG�OHQG�D�VSHFLDO�KDUGVKLS�WR�

WKH� FRQVHTXHQFHV� RI� RYHUUXOLQJ� DQG� DGG� LQHTXLW\� WR� WKH� FRVW� RI� UHSXGLDWLRQ�� «�´� � Planned 

Parenthood������8�6��DW����������7R�WKH�FRQWUDU\��DV�QRWHG�DERYH��WKH�DEVHQFH�RI�D�SULQFLSOHG�ZD\�

WR�GHWHUPLQH�KRZ�FRXUWV�ZLOO�UXOH�RQ�7LWOH�9,,�FODLPV�E\�OHVELDQ��JD\��RU�ELVH[XDO�SODLQWLIIV�KDV�OHIW�

ERWK� HPSOR\HUV� DQG� HPSOR\HHV� EHUHIW� RI� FOHDU� JXLGDQFH�� 7KH� LQVWDELOLW\� DQG� XQSUHGLFWDELOLW\�

LQKHUHQW� LQ� VXFK� D� VFKHPH� WKZDUW� UHOLDQFH�� OHDYLQJ� OLWLJDQWV� WR� JXHVV� DV� WR�ZKHWKHU� FRXUWV�ZLOO�

FDWHJRUL]H�SDUWLFXODU�IDFWV�DV�HYLGHQFH�RI�VH[XDO�RULHQWDWLRQ�GLVFULPLQDWLRQ�RU�DV�HYLGHQFH�RI�VH[�

GLVFULPLQDWLRQ���2YHUUXOLQJ�WKH�H[FOXVLRQ�ZRXOG�QRW�FDXVH�KDUGVKLS�RU�LQHTXLW\��UDWKHU�LW�ZRXOG�

HOLPLQDWH�WKH�LQFRQVLVWHQW�DQG�LQHTXLWDEOH�UHVXOWV�PDGH�LQHYLWDEOH�E\�WKH�H[LVWLQJ�UXOH���������

&�� 7KH�5XOH�,V�2XW�RI�6WHS�:LWK�5HODWHG�3ULQFLSOHV�RI�/DZ��
�

7KH�UXOH�KDV�LQFUHDVLQJO\�FRQWUDGLFWHG�UHODWHG�SULQFLSOHV�RI�7LWOH�9,,�ODZ���,Q�UlanH��WKLV�

&RXUW�KHOG�WKDW�7LWOH�9,,�SURKLELWHG�RQO\�GLVFULPLQDWLRQ�³DJDLQVW�ZRPHQ�EHFDXVH�WKH\�DUH�ZRPHQ�

DQG�DJDLQVW�PHQ�EHFDXVH�WKH\�DUH�PHQ�´������)��G�DW��������%XW�Price Waterhouse�v. Hopkins, ����

8�6��������������UHMHFWHG�WKDW�QDUURZ�YLHZ��KROGLQJ�WKDW�7LWOH�9,,�DOVR�SURKLELWV�GLVFULPLQDWLRQ�
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EDVHG�RQ�QRQ�FRQIRUPLW\�WR�JHQGHU�EDVHG�VWHUHRW\SHV���Id.�DW����������see also��e.g���Schwenk v. 

Hartford������)��G��������������WK�&LU���������³7KH�LQLWLDO�MXGLFLDO�DSSURDFK�WDNHQ�LQ�FDVHV�VXFK�

DV�Holloway�>DQG�Ulane@�KDV�EHHQ�RYHUUXOHG�E\�WKH�ORJLF�DQG�ODQJXDJH�RI�Price Waterhouse�´����

,Q� WKH� ZDNH� RI� Price Waterhouse�� QR� SULQFLSOHG� OLQH� FDQ� GLIIHUHQWLDWH� VH[XDO� RULHQWDWLRQ�

GLVFULPLQDWLRQ�FODLPV�IURP�RWKHU�FODLPV�EDVHG�RQ�JHQGHU�QRQ�FRQIRUPLW\���³DOO�JD\��OHVELDQ��DQG�

ELVH[XDO�SHUVRQV�IDLO�WR�FRPSO\�ZLWK�WKH�VLQH�TXD�QRQ�RI�JHQGHU�VWHUHRW\SHV�±�WKDW�DOO�PHQ�VKRXOG�

IRUP�LQWLPDWH�UHODWLRQVKLSV�RQO\�ZLWK�ZRPHQ��DQG�DOO�ZRPHQ�VKRXOG�IRUP�LQWLPDWH�UHODWLRQVKLSV�

RQO\�ZLWK�PHQ�´��Hively�������8�6��$SS��/(;,6�������DW�
������

7KLV� &RXUW¶V� GHFLVLRQ� LQ� Ulane� DOVR� KHOG� WKDW� &RQJUHVV� GLG� QRW� LQWHQG� WR� SURWHFW�

³KRPRVH[XDOV´�ZKHQ� LW� HQDFWHG�7LWOH�9,,�� �Ulane,� � ����)��G� DW� ����������� �%XW� LQ�Oncale v. 

Sundowner Offshore Servs.������8�6�������������WKH�6XSUHPH�&RXUW�UHSXGLDWHG�WKH�QRWLRQ�WKDW�WKH�

VFRSH�RI�7LWOH�9,,�PD\�EH�UHVWULFWHG�WR�WKH�VSHFLILF�W\SHV�RI�GLVFULPLQDWLRQ�WKDW�&RQJUHVV�KDG�LQ�

PLQG�ZKHQ�LW�HQDFWHG�WKH�ODZ���&RQJUHVV�PD\�QRW�KDYH�EHHQ�FRQFHUQHG�DERXW�PDOH�RQ�PDOH�VH[XDO�

KDUDVVPHQW�ZKHQ�LW�HQDFWHG�7LWOH�9,,��KRZHYHU��³LW�LV�XOWLPDWHO\�WKH�SURYLVLRQV�RI�RXU�ODZV�UDWKHU�

WKDQ�WKH�SULQFLSDO�FRQFHUQV�RI�RXU�OHJLVODWRUV�E\�ZKLFK�ZH�DUH�JRYHUQHG�´��Id��DW������³:H�VHH�QR�

MXVWLILFDWLRQ�LQ�WKH�VWDWXWRU\�ODQJXDJH��� �� ��IRU�D�FDWHJRULFDO�UXOH�H[FOXGLQJ�VDPH�VH[�KDUDVVPHQW�

FODLPV�IURP�WKH�FRYHUDJH�RI�7LWOH�9,,�´��Id���7KH�VDPH�DQDO\VLV�DSSOLHV�WR�FODLPV�EDVHG�RQ�VH[XDO�

RULHQWDWLRQ�GLVFULPLQDWLRQ�����

7KH�H[FOXVLRQ�RI�VH[XDO�RULHQWDWLRQ�GLVFULPLQDWLRQ�FODLPV�IURP�7LWOH�9,,�DOVR�FUHDWHV�D�VWDUN�

GLIIHUHQFH�LQ�KRZ�WKLV�&RXUW�WUHDWV�FODLPV�RI�DVVRFLDWLRQDO�GLVFULPLQDWLRQ�EDVHG�RQ�UDFH�DQG�VH[��

UHVSHFWLYHO\�� �Hively�� ����� 8�6�� $SS�� /(;,6� ������ DW� 
������ �QRWLQJ� WKDW� VXFK� GLIIHUHQWLDO�

WUHDWPHQW� YLRODWHV� WKH�8�6��6XSUHPH�&RXUW¶V� FRPPDQG� WKDW�7LWOH�9,,� EH� DSSOLHG� HTXDOO\� WR� DOO�

SURWHFWHG�FDWHJRULHV����,Q�VXP��LQ�WKH�����\HDUV�VLQFH�Ulane,�WKH�UXOH�KDV�EHFRPH�LQFUHDVLQJO\�DW�
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RGGV�ZLWK�UHODWHG�SULQFLSOHV�RI�7LWOH�9,,�ODZ���)RU�WKDW�UHDVRQ�DV�ZHOO��LW�GRHV�QRW�ZDUUDQW�LQVXODWLRQ�

IURP�UHYLHZ�E\�WKH�VWDUH�GHFLVLV�GRFWULQH�������

��

&21&/86,21�

)RU�WKH�IRUHJRLQJ�UHDVRQV��WKH�&RXUW�VKRXOG�JUDQW�WKH�SHWLWLRQ�IRU�SDQHO�UHKHDULQJ�RU�

UHKHDULQJ�HQ�EDQF��

�
'$7('��$XJXVW���������� � � 5HVSHFWIXOO\�VXEPLWWHG��
�

%\���V��6KDQQRQ�3��0LQWHU� � ���
6KDQQRQ�3��0LQWHU� � � �
&KULVWRSKHU�)��6WROO� � � � �
1DWLRQDO�&HQWHU�IRU�/HVELDQ�5LJKWV�
����0DUNHW�6WUHHW��6XLWH�����
6DQ�)UDQFLVFR��&$�������
��������������� �

�
�
%\��V��0DU\�/��%RQDXWRBBBBBBBBBBBB���������������������������������������������
0DU\�/��%RQDXWR�
*/%74�/HJDO�$GYRFDWHV�	�'HIHQGHUV�
���:LQWHU�6WUHHW��6XLWH�����
%RVWRQ��0$�������
���������������

�
$WWRUQH\V�IRU�Amicus Curiae� �
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&(57,),&$7(�2)�&203/,$1&(�

3XUVXDQW�WR�)HG��5��$SS��3�����D�����&���WKH�XQGHUVLJQHG�FHUWLILHV�WKDW�WKH�IRUHJRLQJ�EULHI�

FRPSOLHV�ZLWK�WKH�W\SH�YROXPH�OLPLWDWLRQV�DV�IROORZV��

��� ([FOXVLYH�RI�WKH�SRUWLRQV�RI�WKH�EULHI�H[HPSWHG�E\�)HG��5��$SS��3�����D�����%��LLL���

WKH�EULHI�FRPSOLHV�ZLWK�)HG��5��$SS��3��5XOHV����E�����DQG����G��UHJDUGLQJ�SDJH�OHQJWK���

��� 7KH�EULHI�ZDV�SUHSDUHG�LQ�SURSRUWLRQDOO\�VSDFHG�W\SHIDFH�XVLQJ�0LFURVRIW�:RUG��

7LPHV�5RPDQ�����SRLQW�IRU�WH[W�DQG����SRLQW�IRU�IRRWQRWHV��LQ�FRPSOLDQFH�ZLWK�)HG��5��$SS��3��

���D�����E��DQG�6HYHQWK�&LUFXLW�5XOH����E����

��� 7KH� XQGHUVLJQHG� XQGHUVWDQGV� D� PDWHULDO� PLVUHSUHVHQWDWLRQ� LQ� FRPSOHWLQJ� WKLV�

FHUWLILFDWH��RU�FLUFXPYHQWLRQ�RI�WKH�W\SH�YROXPH�OLPLWV�LQ�)HG��5��$SS��3�����D�����&���PD\�UHVXOW�

LQ�WKH�&RXUW¶V�VWULNLQJ�WKH�EULHI�DQG�LPSRVLQJ�VDQFWLRQV�DJDLQVW�WKH�SHUVRQ�VLJQLQJ�WKLV�EULHI����

'DWHG���$XJXVW���������� � � � V��0DU\�/��%RQDXWR���������
$WWRUQH\�IRU�$PLFL�&XULDH 

�
� �
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&(57,),&$7(�2)�6(59,&(�

,�KHUHE\�FHUWLI\�WKDW�,�HOHFWURQLFDOO\�ILOHG�WKH�IRUHJRLQJ�EULHI�ZLWK�WKH�&OHUN�RI�WKH�&RXUW�

IRU�WKH�8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV�IRU�WKH�6HYHQWK�&LUFXLW�E\�XVLQJ�WKH�DSSHOODWH�(&)�V\VWHP�

RQ�$XJXVW�������������

,�FHUWLI\�WKDW�DOO�SDUWLFLSDQWV�LQ�WKH�FDVH�DUH�UHJLVWHUHG�(&)�XVHUV�DQG�WKDW�VHUYLFH�ZLOO�EH�

DFFRPSOLVKHG�E\�WKH�(&)�V\VWHP��

V���0DU\�/��%RQDXWR� � ���
�
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