
U.S. Department of Justice 
Civil Division, Appellate Staff 
950 Pennsylvania Ave. NW, Rm. 7252 
Washington, DC 20530 

Tel:  202-514-0664 

VIA CM/ECF 

September 13, 2018 

Ms. Molly C. Dwyer 
Clerk, United States Court of Appeals for the Ninth Circuit 
95 Seventh Street 
San Francisco, CA 94103-1526 

RE: Regents of the University of California v.  U.S. Department of Homeland Security, 
Consolidated Case No. 18-15068 (9th Cir.) (oral argument May 15, 2018, 
before Judges Wardlaw, Nguyen, Owens) 

Dear Ms. Dwyer: 

We write to inform the Court of a recent decision of the U.S. District Court for 
the Southern District of Texas, Texas v. United States, No. 18-68 (S.D. Tex. Aug. 31, 
2018).  As relevant here, the court held that Texas and its co-plaintiff states had 
“clearly shown, as a matter of law, that they are likely to succeed on the merits” of 
their claim that the DACA policy is substantively unlawful. Op. 104.  

Although the district court denied preliminary injunctive relief on the ground 
that the plaintiff states had waited too long to challenge the DACA policy, Op. 111-
12, 117, the court’s merits decision underscores that the Department of Homeland 
Security did not act arbitrarily and capriciously in rescinding DACA after “taking into 
consideration the Supreme Court’s and the Fifth Circuit’s rulings,” Duke 
Memorandum 4, and in light of the “sound reasons for a law enforcement agency to 
avoid discretionary policies that are legally questionable.” Nielsen Memorandum 2. 

The court explained that DACA was unlawful because the agency lacked the 
statutory authority to implement DACA, Op. 68, and DACA conflicted with 
Congress’s “comprehensive statutory scheme for the allocation of lawful presence,” 
Op. 71. In so holding, the court explained that the differences between DAPA and 
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DACA were not legally significant. Op. 84. The court rejected the argument that 
DAPA was unlawful only because it would have conflicted with provisions of the 
INA governing when alien parents may “acquire citizenship through their children.” 
Id. As the court explained, the Fifth Circuit’s ruling against DAPA did not turn on 
that factual circumstance. Op. 85. 

 
In denying the government’s petition for certiorari before judgment without 

prejudice in this case, the Supreme Court admonished that these appeals should be 
decided expeditiously. This Court heard oral argument on May 15, the Department of 
Homeland Security issued the further explanation of its rationale for rescinding 
DACA on June 22, and the Supreme Court ruled in Trump v. Hawaii on June 26, over 
two months ago. We respectfully urge this Court to rule promptly on these appeals. 

 
 
 
 

 
      Sincerely,  
 
 

s/ Abby C. Wright   
      Abby C. Wright 
      Attorney 
 
cc: all counsel (via CM/ECF) 
 
  



CERTIFICATE OF SERVICE 

I hereby certify that on September 13, 2018, I electronically filed the foregoing 

with the Clerk of the Court for the United States Court of Appeals for the Ninth 

Circuit by using the appellate CM/ECF system. Participants in the case are registered 

CM/ECF users, and service will be accomplished by the appellate CM/ECF system.  

 
 

 s/Abby C. Wright 
      ABBY C. WRIGHT 

 



United States District Court
Southern District of Texas

ENTERED
August 31, 2018

David J. Bradley, Clerk
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